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CUERENT INDEX 

OF 

INDIAN CASES, 1910. 

FINAL PART. 

SECTION I— (CRIMINAL CASES). 


Abetment. 

(1) Power to find aocusctl ^[uilty of, on :i 
chiirgG of ppindpal offence. Sec CiiTM. Puo. 
Code, No. M5, 7 M.Ij.T. 79. 

(2) Essentials of —Abetment of waging war 
and abotmonf of other offence— Distinction. 
Sec Penad Code, No. U, 12 Bom. L.H. 105. 
Abkapi Act. 

See ACT V OF 1878 (PiOMRAY), 

Absconding. 

Effect of— Presumption. Sec MlSDlUEC- 
TION TO JUUV, No. 4, 8 Tnd. Cas. 52. 

Accomplice. 

(1) Accomplice— Spy nr detective— -Differevc^ 
between— Kvidence of spy — Corroboration, 

One, who, as a spy or a detective, associates 
with criminals solely for the purpose of 
discovering and making known theif crimes, 
and who acts throughout with this purpose 
and without any criminal intent, is not an 
acconijpli^e, and it is immaterial that he 
encouraged or aided the commission of the 
crime. 

If a witness has made himself an agent for 
the prosecution before associating with the 
wrong-doers or before the actual perpetration of 
the offence, he is not an accomplice, and his 
evidence does not stand in need of corrobora- 
tion ; but ho may bo an accomplice if he 
extends no aid to the prosecution until after 
the offence has been committed (o). 

An Excise Deputy Collector deputed B to 
purchase cocaine from the^ accused, and B 


Accomplice— (Conc/znM) . 
purchased it with money supplif‘d by the 
JOxcise Sub-Tnsp(!etor and handed the same 
over to the Deputy Collector. The accused 
was tried for illicit sale of cocaine. B in his 
evidence deposed to the purchase of cocaine 
.from the accused under instructions from the 
J'’xciso Deputy Collector, w-ho staled that 
he gave such instructions, and received the 
cocaine from him. The accused was convicted 
upon the uneorroborated testimony of B : 

Held, that B was not an accomplico and the 
conviction was good. 

Although the testimony of a spy does not 
stand in need of corroboration in order Jio be 
acted upon, it is entirely for the Judge of facts 
to decide in each particular case what weight 
he will attach to this kind of evidence, the 
qeiestion depending upon the character of each 
individual witness. Emperor v. GhaturbhuJ 
Sahu, 8 Ind. Cas. 110 fCr.). 
liOLMWOOD and Doss, J.T. 

Reference : — (a) 19 B. 3G3, R, 

(2) Corroboration of evidence of, necessary. 
See Evidence Act, No. 12-a, 36 P.W.R. 
1910 (Cr.). 

(3) Statement m^e by, elsewhere than be- 
fore the Court— Admissibility. See GRIM. 
Pro. (JbDE, No. l44-n, O.C. 309. 

Accounts. 

(i) Production of account books — Procedure 
to bo followed— Title page of account boot signed 
by partners— 'Valuable security. See GRIM. 
PRO..GODE, No. 5-a, 7 Ind. Cas. 747. 
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Accused. 

Longth> examination of, before provsccution 
evidence is over— Logiility. See PKNAL CODK, 
No. 55, 1 P.W.R. 1910 (Or.). 

Acquittal. 

(1) Accused’s failure to exercise right of 
appeal — High Court’s power to acquit. See 
ClUM. PUO. Com5, No. 175, 14 P.W.R. 1909 
(Cr.). 

(2) On an erroneous view of the law — In- 
terference — by High Court at the instance of a 
private prosecutor. See GUIM. PRO. CODE, 
No. 129, 11 C.L.J. 113. 

(3) Court not having power to try cannot 
acquit the accused — Proper order. See JURIS- 
DICTION (Cknekal), No. 1, 7 P.R. 1910 (Or.). 

(4) Some accused charged with others — Ac- 
quitted in previous trial whether bars trial of 
others subsequently captured. See Crim. PRO. 
Code, No. 142, 37 0. G80. 

(5) Conversion of, into conviction in revision 
— Powers of High Court and (rovernment. See 
CUTM. Pro. Code, No. 122-n, 8 IM.L.T. 380. 

Acts. 

1. — -iMrERIAL ACTS. 

2. *— Bengal Acts. 

3. — Bombay acts. 

4. — Burma acts. 

5. — MADRAS ACTS. 

G.— N. W. P. acts. 

7. -Punjab Acts. 

Imperial Acts* 

Act XYIII of 18S0 (Judicial Officer’s Protec- 
tion). 

Privilege of police officers. See DEFAMA- 
TION, No. 1, 4 P.W.R. 1910 (Cr,). 

Act XIII of 1839 (Workman’s Breach of Con- 
tract). 

(1) Inquiry under the Act — Terms of contract 
should he ascertained. 

In a proceeding under the Workman’s Broach 
of Contract Act, 1859, the first thing to be as- 
certained is, whether the artificer, workman or 
labourer entered into a valid contract, and if 
so, has, wilfully and without lawful nr reason- 
able excuse, neglected or. refused to perform 
work according to the terms of the contract. 

In order that this may be ascertained, it is 
quite clear that the terms and cricumstancos 
of the contract must bo accurately ascertained. 
Emperop v. Namdeo Sakharam, 12 Bom. L. 
R. 136 = 6 Ind. Cas. 863 = 11 Cr. L.J. 273. 
GHANDAVABKAR and HSATON, JJ. 


/. — Imperial Acts-^iContimied)* 

Act XIII of 1859 (Workman’s Broach of Con- 
tract)— (Con/inz^ed). c 

(2) S. 1 —Applicalility of-^Adnance made to 
workman by way of loan, but not on account 
of any work — Act of penal nature — Con- 
struction of, 

c 

The provisions of the Act in question can 
only apply to the case of a workman, who has 
received from his employer an advance of 
money on account of any work which ho has 
contracted to perform ; they do not apply to a 
case, in which the workman has only received 
a loan from his master or employer without 
any reference to his wages for the work which 
he has agreed to do, and tlio loan has to be re- 
paid by monthly instalments extending over a 
certain period, without any deductions being 
made from the wages in respect of those instal- 
ments (a). 

Tlio Act (XITI of 1859) which is of a penal 
nature has to be construed very strictly. Oane- 
shi Lai Y. Shugan Chand, 9 P.R. 1910 (Cr.) 
-12 P.W.R. 1910(Cr.)-5 Ind. Cas. 914 = 11 
Cr. L.J. 329. 

SiiAH Din, j. 

References (a) 3 A. 744 and IG B. 3G8, F,\ 
17 P.R. 1890 (Cr.), R. 

(3) S, 1 — Jurisdiction of Magistrate —Condi- 
tions — Labourer's failure to perform — Work 
finished through others — Effect, 

In order to give jurisdiction to a Magistrate 
under Act XllI of 1859, there are only two 
conditions rt'quirod by the Act, namely, an 
advance of money and a wilful failure to per- 
form the work. If these conditions are ful- 
filled, the Magistrate is bound either to order 
the repayment of the advance or so much of it 
as remains duo, or to order the work to ue per- 
formed. The only effect of the work having 
been performed by the agency of others is to 
leave open the one alternative of recovering the 
advance or so much as is still due, because the 
work cannot be ordered to be done over again 
and the law will not compel the performance 
of the impo.s8ible. Habibullah v. Sumar wd. 
Usman, 3 S.L R. 223 = 6 Ind. Cas. 879 = 11 Or. 
L.J. 414. 

Hayward and Leggatt, a.j.cs. 

Reference : — (1) 28 M* 37, dissented from* 
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I. --Imperial Acts — (Continued). 

Act XIII of 1869 (Workman's Breach of Con- 
iract) —(Concluded). 

(4) S. 1— Jurisdiction — S, 177 of Act V of 

ms. 

The proccodiDgs under Act XIII of 1859 can 
be instituted cither in the Court o^the Magis- 
trate within the limits of whose local jurisdic- 
tion the defendant resides, nr in a Court within 
whose local limits the refusal to perform the 
contract has taken place, and not where the 
contract has been actually made and money 
received. Ganesha Singh v. Karm Din and 
SharafDin, 13 l\\V.R. 1910 (Cr.) = 12 P.R. 
1910 (Cr.)=-6 Ind. Cas. 018 -11 Cr. L. J. 380. 
Abthuk Reid, C.J., and RATTIGAN, J. 
References: -Cr. 17 P-R. 1896 ; 10 M. ‘21. 
F. it appr.; 25 C. 037 ; 24 M. 660 ; 28 M. 37 ; 
4 C.W.N. 253, D. 

(8) Ss. 2, 4 — Accused bound himself to 

work until re-payment of amount advanced 
— No advance on account of any v:ork — 
Advance as loan. 

Where the accused, in consideration of an 
advance received from the ccunplainant, bound 
himself to work for the complainant until *the 
re-pay incut of the amount advanced : Ifeld 
that the advance was made, not on account of 
any work oontracted to be performed, but as a 
loan, and that the acjcused could not bo pro- 
ceeded against under the Workman’s Breach of 
Contract Act for breach of the contract. 
Oobinda Raj war v. H.J. Apkar, 8 Ind. Cas. 
123. 

Holm WOOD and Doss, .TJ. 

References : — Proceedings of IVIadras High 
Court, 12th December 1873, 7 M.ll.C.R. 30, 

F. 

(6) S. 2 — Order direcliiifj perfoAnance of 
work after period fixed in the contract — 
Illegality. 

A Magistrate cannot, under S. 2 of Act XIIT 
of 1859, order work to ho performed after the 
expiry of the term fixed in the contract of the 
parties. Balia y. The District Magistrate of 
South Canara, 8 Ind. Cas. 103 (Cr.). 

MUNRO and SANKARAN NAIU, JJ. 

Act XLY of 1860. 

See PENAL Code. 

Act Y of 1861 (Police). 

(1) S. 4— False complaint to Police — Sanc- 
tion for prosecution by Dt. Magistrate. Sec 
CRIM. Pro. Code, No. 89, 6 P.R. 1910 (Or.). I 


h— Imperial Acti— (Continued). 

Act Y of 1861 (Police) — (Concludedif. 

(2) Ss. 4, 7, 24, 42— Sec DEFAMATION, 

No. 1. 4 P.W R. 1910 (Cr.). • 

(3) S. 7-^ See No. 2, supra. 

> (4) S. 24 — See No. 2, supra. 

(5) S. 42 — See No. 2, supra. 

Act III of 1867 (Gambling). 

(1) Application %f — Seizure of money found 
on person of gambler. 

The Gambling Act of 1867 does not draw a 
distinction between moneys found on the 
person of the gambler and those found in the 
gaming house. Mahadeya v. King-Emperor, 
7 A.L.J. 404 = 0 Ind. Cas. 580 = 11 Cr. L. J. 
373. 

Knox, .j. 

(2) Ss, Sy I — Misjomder of charges — Discre- 
tion of Chief Court to hear pleader in revi- 
sion. 

Held, that a person accusiMl under S- 3 of 
the Gambling Act cannot be tried together 
with the persons accused under S. \ of the Act, 
on the ground of misjoinder of charges. 

When the District Magistrate has 
refused to appoint a legal practitioner to repre- 
sent the Crown in revision, the Chief Court 
must decline to hear him. Makhan v. The 
Grown, 5 P.W.R. 1910 (Gr.)=5 Ind. Cas. 
720-11 Cr. L. J. 211. 

JOHNSTONE, J. 

(2- a) S. 4. See No. 2, supra. * 

(3) S. o — Search warrant issued without 
affixing Coivt seal — Warraiit signed by 

• Magistrate outside his jxirisdiction— Lega- 
lity— Ss. 75. 537, Crim. Pro. Code. 

Even granting that the law required that a 
search warrant issued under the Gambling Act 
should be sealed with the seal of the Court, 
the omission to affix the seal is a mere irre- 
gularity cured by S. 537, Crim. Pro. Code* 
But the search warrant, having been signed by 
the Magistrate at ^ place outside the local 
limits of his jurisdiction, is illegal. A warrant 
thtat i.H ftot legal warrant is no warrant at all 
for the purposes of the Gambling Act (a). 
Girdhari Lai v. The Crown, 23 P.R. 1910 
(Cr.). ^ 

ARTHUR Reid, C.J., and Chevis, j. 
References:— (a) 11 P.R. 1895 (Cr.). F. 
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/. — Imperial A cts — ( Contiiuicd ) . 

Act XXY of 1867 (Press). 

(1) S, }nadc muler the zict 

— Effect'll/ the declaration — The declarant 
taking no part in the managetpenl of the 
press^Pitblicaiion of a seditious book at the 
p7‘ess — The declarant haring no kmmdedge 
of the sedition and haring no intention to 
publish it — Venal Code (.Ic^ XEY of lS6()}t 
S, l‘M~A — '•iedition — Intention, 

The accuycil had m ido a duularafcion, under 
S. 4 of the Press Act (XXV of ltS(>7). that he 
was the owner of a certain press called the 
“ Atmaram Press.” The iiianaKeineiit. of the 
press was carried on hy another person who 
looked after the whole concern. At this press 
was printed a bulky hook which purported to 
1)0 one devoted to metaphysics and philosophy 
and was styled “ Kka'.hloki (Tita." It also 
contained seditious matter at long and varied 
intervals and interspersed with discussions of 
religious matters. The accused took no part 
in the management of the press ; nor did it 
appear that he had read the Ijook or acquainted 
himself with the nature of it. lie was charged 
with the oilcucc made punishable under S.121-A, 
Penal Code, and convicted of the same. On 
appeal ; — 

Held hy Chandavnrkar, J, that the cMiinii- 
lative effect of the surrounding circumstances 
was such as to make it as probiiblc that the 
accused had not read the book as that he had 
known its seditious object; and that the evidence 
having thus been evenly balanced and equi- 
vocal, a reasonable doubt arose as to the guilt 
of tile accused, the bonofit of which must be 
given to him. 

Held by Heaton, J,, that it was impossible 
to convict tlio accused under S. Pit- A, Penal 
Code, unless it was found that ho had an inten- 
tion of exciting disaffection, and that the 
evidence fell very far short of proving the 
intention. 

Per Chandavarkar, J — A declaration m.ido 
under S. 4 of the Pr(*-,s Vet, 18G7, is intended 
by the legislature to have a certain effect, 
namely, that of fastening responsibility for the 
conduct of the press on tlnL person declaring in 
respect of matters where public interests arc 
involved. Therefore, when a book complained 
of as seditious or libellous is printed in a press, 
the Coiyt performing the functions of a jury 
may presiimc that the owner had a hand in 
the printing and was aware of the conlcnts and' 
character of the book. But whether such a 


L— Imperial Acta— (Continued), 

Act jtXV of 1867 (Ppe88)-(Conc2«<2e<i). 
presumption is warranted in any individual 
case must depend upon its own facts and circum- 
.stances. The presumption, however, is not 
conclusive, it is not one of law but of fact, and 
it is open t6 the accused to rebut it. 

The object of making a declaration under 
S. 4 is to create asense of responsibility, so that, 
if any public mischief oocurs owing to any 
action or conduct of the press, the law can at 
once know who must prima facie bo hold 
responsible for it. Ad the same time, the 
Courts should he careful to draw no inference 
of guilt against the declarant from the more 
fact of declanibion, but must consider the 
surrounding circumstances and probabilities to 
enable them to arrive at a conclusion whether 
the declarant had a hand in the printing and 
publishing so as to bring him within the 
operation of S. 124- A, J^onal Code, where the 
charges is under that section. 

7Vr Jlcahm, J . — An attempt to do a thing 
must necessarily involve some intention ; for 
a man cannot be said to attempt to do that 
wliALih he has absolutely no knovdoclge of doing 
and no intention to do. Emperor v. Shankar 
Shrikrishna Dev, 12 Bom. Tj.R. 675 (Cr.). 

CFTANDAVARKAK and llEATON, JJ. 

Act XY of 1871 (Factories). 

6’. I'J (4) (t’)i Pule {id) — Ln fenced 

niachinerg ^ Ring-frames with tail-ends 
unfenced. 

It is not necessary that an order or notice 
from the Inspector of Facto rio.s should be issued 
to a person, who has not conformed to the rules 
made under the Act, before he can be charged 
for any offence mder it. It is the duty of such 
person to obey the rules, and, in case of his 
disobedience, he becomes liable to conviction, 
whether there was any order or not from the 
Inspector, calling upon him to obey the rules. 
Emperor v Banoomian Pirbhai, 12 Bom. 
L.R. 225 = 5 Ind. Gas. 969 = 11 Cr. L.J. 336. 

Chanda varkar and Knioht, .j.i. 

Act I of 1872. 

See Evidence Act. 

Act I of 1878 (Opium). 

(1) S. ft — Illicit sale of opium — Evidence of 

' sale. 

Several persons wore found in a house, and 
one of them was smoking chandu. On the 
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i,— Imperial Act8-~{Continued). 

Act I of 1878 (Opluiii)--(Con^trtMc<i). * 

premiies were also found three pipes, two iron 
needlos, one pair of tongs and a smoking pillow. 
The quantity of opium, however, found in the 
house was within the limit allowed by law. 

Jleldt that tho circumstances wer^ not strong 
enough to warrant the presumptfoii that 
chandu was being sold on the premises. 
Mussammat AJuba v. King-Emperor, 7 A.L. 

J. 25 = 5 Ind. Gas. 450 = 11 Gi*. L.J. 138. 
TUDHAIiL, J. 

Reference :—(lW2) A.W.N. 17, D. 

(2) S. 9 — Opitiuij possession of — Possession of 
a raihoay receipt ferr parcel containiufj 
opium. 

Where it was found that tho accused had in 
hi.s possession a railway receipt for a parcel 
containing opium. 

Held^ (dubitanti) —That tho possession of tho 
railway receipt constituted possession of the 
opium to which tho receipt related within S. 9 
of the Opium Act (I of 187M) (a). Ashruf All 
Y. The King-Emperor, 11 G.W.N. 233 = 3r>G. 
1010 = 11 Cr. L. J, 29-4 Ind. Gas. 099. 
JENKINS, ft.J.. and CASPEUSZ, J. 

References: — («) 32 G. 557 ; 9 G.W.N. 719 
doubted ^ but fofloiced* 

(3) 8. cl. {c) —Possession of opinnif ingre- 
dients nccvssftnj to constitute. — Whether creie 
oj boat in irhicli oiJinin mis founds could be 
said to be in possession of the ojnum. 

For the iiurposos of an offence under S. 9, cl. 

(c) of tho Opium Act (I of 1878), nothing is 
noccssAry beyond possession of the opium ; no 
particular frame of mind of tho person found 
in possession is necessary to constitute tho 
off once. ^ 

The more fact that tho accused wero two of 
the crow of the boat in which contraband opium 
was found, is not sufficient to attribute to them 
possesion within tho moaning of S. 9 of tho ’ 
Opium Act. The Government of Eastern 
Bengal v. Serajuddin, 14 G.W.N. 308 (Gr.) = 

37 C. 25 = 5 Ind. Gas. .555. 

Jenkins and Gaspersz, jj. 

(4) Ss. 9 and 10 — Presumption of rpiilt^ rule 
oft in 8 10 — Meaniiuj of — Circumstantial 
evidence of guilt. 

In construing S. 10, Opium Act, some limi- 
tation must bo placed upon the general words 
of the section, namuly, “ it shall be presumed, 
until the contrary is pioved, that all opium 


I Imperial Acts^— {Continued), 

Act 1 of 1878 (Opiam) — (Continued)^ 
for which the accused person is unable to ac- 
count satisfactorily is opium in respect of 
which he h|s committed an offence under this 
Act.” 

* The effect of Ss. 9 and 10 of tho Opium Act 
seems to be that, when once it is proved that an 
accused person has dealt with opium in any of 
tho ways described in S. 9, the onus of proving 
that he had a right so to deal with it is thrown 
upon the accused by S. 10- 

But the commission of an act which mjiy be 
an offence must ho proved before the presump- 
tion under S. 10 comes into play, and the 
presumption cannot ho used to establish the 
fact. 

Where tho accused, after having purchased 
opium on behalf of his master, did not send it 
to the master’s shop, but falsely said, when 
asked as to it, that the opium had been stolen, 
held, those circumsttiuccs, though they raise 
a suspicion that tho accused sold tho opium, 
arc not sufficient to prove that ho had done so; 
and the rule of statutory presumption embodi- 
ed in S. 10 of the Act docs not *ipply and can- 
not be Used to estiiblish that fact. 

But as, on tho f.icts proved, the« accused 
might have been convicted of unlawful transport 
of opium, the conviction and sentence were not 
interfered with. Iswai* Chandra Singh v. 
The Emperor, 14 G.W.N. 710 = 6 Ind. Gas 173 
= 11 Gf. Tj.J. 256 = 12 G.L.J. 19 = 37 C- 581. 
STEPHEN and GAUNDUFE, J.T. 

(5) 8. 10 — Vremniption — Onus. » 

Accused was tried for illegal possession of 

opium found on him on the 18th May, 1909. 
Ho accounted for it by saying that he had pur- 
efiased it from a licensed vendor. Thi.s fact 
was accepted by the prosecution, but they 
alleged that tho date of his purchase was such 
that this explanation was not satisfactory: Held, 
that it lay upon the prosecution to prove that 
date, and only then, upon the accused failing 
to satisfactorily account for the large quantity 
of opi um still in his possession on the date of 
his arrest, could presumption be drawn 

against him under S. 10 of tho Opium Act. 
Emporor v. Pa, S Ind. Gas. 461. 

Fox, and Baklett, J. 

References i—\ L.B.R. 31 1; 9 Gr.L.J. 1<J, Cotis. 

(6) Direction %L — Obtaining opium by persona- 
tion in excess of amount allowed by Excise 
officer — Fraiuiulent act. 
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/.— Imperial A cts—(Conliniied ) . 

Act 1 of 1A78 (Opium)— (Cone 2?<(2e(2). 

Whero a person licensed to buy opium obtains 
from the lic^^nacd vendor, by personating a real 
or imaginary person, more opium than he 
would have got without such personation, he 
cannot bo said to act dishonestly, as there 
would have been no wrongful gain or loss had 
the opium been sold to him. He docs, how- 
ever, act fraudulently, as his intention was to 
deceive the vendor and thereby obtain an 
advantage or privilege, which without such 
deception could not have been obtained. 
Emperor v. Tan Kep Si, 8 Ind. Cas. 596. 
Moore, j. 

(7) S. 10— Sec No. 4, supra. 

Act Yll of 1878 (Forest). 

S. cl. {i} — liunt— Interpretation. 

The accused was sitting in a reserved forest in 
a bhoja, or specially prepared screen devised 
for hunting, and had by his side a load(!d gun. 
He was sitting therewith the intention of hunt- 
ing. Upon these facts he was proceeded against 1 
under S. ‘25, cl. (i), Forest Act, 1878, for hunt- I 
ing in a reserved forest without a license 

Held, that the accu«*cd was hunting within ’ 
the meaning of S. 25, cl. (i), Forest Act, 1878. 

The \.ord “hunt” is used intransitively in 
S. 25, cl. (t) of the Act. Emperor Y. Malu Hiru 
Bagara, 12 Bom. L.B. 520 — 7 Ind. Cas. 450— | 
11 Cr.L.J. 48G. j 

BATClIKriOR and HEATON, .U. I 

Act XI of 1878 (Arms). I 

(1) C^se not tried under Anns Act or Kxplo- ! 
uives Act — lie-trial not asked for — Convic- 
tion under either of the Acts -Tjnjnlitij, 

Where a case might properly have been tried 
under the Anns Act or the Explosives Act, but 
the Public Prosecutor did not ask the High 
Court to order a re-trial, the High Court cannot 
convict the accused under either of those two 
enactments without a fresh trial. Emperor v. 
Joseph Kangani, 8 Af.L.T. 296. 

Miller and Munro, .ij. 

(1-a) S. 4— Empty cartridge case — Ammuni- 
tion. 

Empty cartridge case is ammunition as 
defined by S. 4 of the Anns Act, the possession 
of which is an offence. Baldeo Singh v. King- 
Emperor, 7 A.L.J. 102^4 Ind. Cas. 405 -10 
Cr. L.J. 573 = 32 A. 152. 

TUDhALL, J. 

Reference: — 7 Bom. L.R. 474, li. 


i,— Imperial Acts^iContinued). 

Act XI of 1878 (Arms)— (Coneftidrd). 

(’2) S. 4—^* Arms" definition of — Cook's^-knife, 
whether is an arm. 

The purpose for which an implement is pri- 
marily intended regulates whether it should bo 
considcroduaii arm or not. 

A cook's knife is not an arm. The accused’s 
conduct in manufacturing a sheath for the 
knife, to enable him to conveniently carry it 
about with him, does nob convert it into an 
arm, unless the character of the knife is altered, 
(e.g.), by grinding it so as to make it double 
edged. King-Emperor v. Aung Ba, 5 L.B.R. 
130. 

PAR LETT, J. 

References : —{a) 1 L.B.R- 271 : 3 L.B.R. 1, 
and Cr. Rev. No. 556 of 1903, F, 

(2 fl) S. 4— Dashc-upyat, wlwther an arm. 

It is the intention of the manufacturer, and 
ii»)t of the possessor of a weapon as to the use 
to which it is to be put, which determines 
wdiothor a weapon is an arm or not. 

A dashc-upyat of the usual type is primarily 
iuteuded for domestic and agrichltunil purposes 
and is not an arm within the meaning of the 
Arms Act. King-Emperor v. Hamyit, 5 L. 
B.R. 207. 

FOX, C..J„ and PARLETT, J. 

(3) Ss. i, li)— Ammunition— head moulded 
into bullets— Sentence for technical offences. 

Held, that, although lead is exempt from the 
operation of S. 4 of the Indian Arms Act (XT of 
1878), yet when it is moulded into bullets of 
‘20 to 24 bore, it is ammunition within the 
meaning oi the said .section. 

The dJfinitl^n of ammunition given in the 
said S. 4 is not exhaustive, and the question 
whether a certain article falls within it.s purview 
is to be decided according to the circumetanccs 
of each case {a). 

Held, also, that, in a case of technical 
offence, a nominal sentence is always quite 
sufiicient to meet the ends of justice. Bant 
Singh Y. The Grown, 23 P.W.R. 1910 (Cr.) = 
16 P.R. 1910 --6 Ind. Cas. 952 = 11 Cr. L- J. 
421. 

ReIL>, and RaTTIGAN, J. 

.References :—{a) Cr. ‘20 P.R. 1890 ; 21 M. 360 
(F.B.), R. (b) 7 Bom. L.R. 474 ; 24 C. 749, F. 

(4) S. 19— See No. 8, supra. 


1 
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/. — imperial Acta — {Continued)* 

Act XVIl of 1878 (Northern India Ferriel) . 

(1) ISs. 4, 2G — Chanqe in course of river — No 
limit fixed by Governtnent —Conviction — 
Illegal, 

Where there has boon a change in tho courso 
of a river and there has been no spcAdcation of 
limits under S. 4 of tho Ferries Act subsequent 
to tho change, a conviction under S. 26 of the 
Act for working a Perry within the previously 
prohibited limits cannot be sustained. Bansi 
Dhar v. Emperor, 8 lud. Cas. 221 (Cr.). 
Kabamat Husain, j. 

References : — 37 C. 643 ; 12 C.L.J. 21 ; G 
Ind. Gas. 98, R* 

Act XVIII of 1879 (Legal Practitioners). 

(1) Ss. 3, 36. See TOUT, Nos. 1 and 2, 26 
and 27 P.W.R. 1909 (Cr.). 

I 1(2) Ss. 12^13 and 14 — Pleader — TJnjyrofession- 
al conduct — Meaning of ^^any other reason- 
able cause " — Letters Patent^ S. 10 — Kjus- 
dem generis, principle of — Interpretation 
of statute — Marginal notes^ value of. 

Where two pleaders became directors of a 
Provident Society, which was in no sense tin 
undertaking for the purposes of life-insurance in 
tho ordinary acceptation of the term, but was 
a means of furnishing profit to tho directors, 
by enabling those who so desired to gamble to 
become applicants to the society : held^ that 
they were guilty of unprofessional conduct 
under section 13, cl. (f) of tho Legal Practition- 
ers Act. 

Per Miller j J. — “ Any other reasonable 
cause must be given a wide moaning, and 
must not bo construed in a limited way on the 
principle of ejusdem generis. 

Per Krishnaswami Iyer, J, — Dishotiourable 
or dishonest conduct, not in the discharge of 
professional duty, would fall within the 
purview of “ reasonable cause ” in S. 13. (The 
application of the doctrine of ejusdem generis 
considered). When a vakil does that which 
involves dishonesty, it is for the interest of 
suitors that the Court should interpose and 
prevent a man guilty of such misconduct from 
acting as a vakil of the Court. 

Value of marginal notes oonsidored. in the 
matter of two Second Grade Pleaders, 6 Ind. 
Oas. 313 = 11 Cr.L.J. 310 = 8 M.L.T. 22 = 20 
M.L.J. 600. 

WHITE, O.J., Miller and Krihhna- 
BWAMI AlYAB, JJ. 


if— imperial Acts^iContinued), 

Act XVIII of 1879 (Legal Praatltioners) 

— {Continued)* 

(3) Ss. 12, 14 — Muktear — C^viction of 

riotingr^Liability to suspension from prac- 
tice — Conviction if conclusive, 

* Two muktears, who wore parties to a pro- 
ceeding under S. 145, Cr. P.O., in the course 
of which a chur, the subject of the proceeding, 
was attached under S. 146 and placed in 
charge of a receiver, collected a number of 
armed men who formed an unlawful assembly 
with a view to take forcible possession of the 
chiir : 

Held — That, having regard to character of 
the offence, an order under S« 12 of the Legal 
Practitioners Act could properly be passed 
against them. 

That, in such a proceeding, it was not open 
to them to go behind their conviction by the 
Criminal Court and invite tho Court to ex- 
amine tho facts with a view to showing that 
tho conviction was erroneous {a). 

But the Court in such a case will look into 
all the facts as found to determine tho position 
of the persons concerned, in re Kali Prasanno 
Bobu Chaudhury, 14 C.W.N. 1073 (Cr.). 
MOOKERJEK and CARNDUKK, JJ.® 

References : — (a) 26 1. A. 212 ; s.c. 22 All. 49 ; 
3 C.W.N. 736 (1899), F. 

(3 -a) S. 13 — See No. 2, supra. 

(4) Ss. 13 (c) (d) — Payment by pleader out of 
his MunshVs fee to a person toho brings a 
case to him — Misconduct, 

m 

Held by tho Full Bench that 

(1) That Munshiana (Clerk’s fee) does not 
mean the fee paid or payable to a pleader for 
hi? services, within tho term of section 13 (c) of 
Act XVITI of 1879 as amended. 

(2) Paying wholly or in part Munshiana to a 
person, who introduces a client to a pleader, is 
not objectionablo under the said S 13 fc), pro- 
vided it is not done in pursuance of any previ- 
ous arrangement between that person and the 
pleader, for the procuring by the former of 
clients for the latter# 

Obiter : — (3) The Munshiana system is very 
similar to that in force in England, whore a 
Counsel’s clerk is paid by his employer and re- 
ceives fees as well from that employer’s glionts. 

On receiving \}ack the case from tho Full 
Bench, the Division Bench (Johnstone and 
I Williams, JJ.) after remarking as follows : — 
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/.-• Imperial A cts -- ( CoMinued ) . 

Act XYHl of 1879 (Legal Practitioners) 

— (Continued). 

TTeldy thnt a plojulor, who himself pa5"s a 
sum of money to a proom or of clients or allows 
him to take his clerk’s Munshiana in whole or 
in part as a gratification for having procured* 
him a client, is as liable to be dealt with 
under section Vi (c) of Act XVlIl of 1879 as if 
ho has paid out of his own fee. 

a 

Remark — 

“In referring the aforesaid question reg.ird- 
ing it (section IB cj to the l‘\ill llonoh, wo 
rather assumed that the words “ out of any fee 
...services ” qualified “ tenders ” or “ gives ” as 
well as “consents to the retention of;” but 
examination of the structure of the clauses 
slnjws that this assumption was hardly correct 
...the real meaning of the clause i^^ this : — 

“ Who tenders or gives any gratilication for 
procuring or having procured the employment, 
etc., or consents to the rcccntion out of any 
fee paid or payable to him for his services, or 
any gratification for procuring, etc.” in the 
CAse o/Amoiak Ram, Pleader, 22 P.W.R. 
1910 (Cr.)=6 End. Cas. 78G=ll Cr. L.J. 39G. 

REID, U VTTIOAN and CHEVIS, .U. 

(5) i.V, 1 1 — As amended bj/ Act XI of lSf)6 
— Comjjeiency of District Judge to enquire 
into a charfie of misconduct ---To utism — 
Chief Court's poirer of revision,^ 

Held, that : — 

(1) Section 11 of Act XVTTT of 1879 applies 
to ?11 clauses of its section 13 as .amended by 
Act XI of 1896. 

(2) When any of the charges mentioned in 
section 13 of the said Act is brought to the 
notice of any Court within whose local limits 
the pleader is ordinarily practising, the preside 
ing officer has jurisdiction to proceed agiinst 
him (pleader) under its section 14 and can re- 
port, in the manner prescribed thereunder, to 
the High Court for suspending or dismissing 
such pleader in case the charge is made out (a). 

(S) In acting under section 14 of the said Act. 
the Court is bcund to hoKl preliminary inquiry 
in order to find out distinctly whar is the 
charge, and after satisfying itself that it is 
privtn facie a true one, but not before, the 
Court ^an proceed to issue notice required in 
paras. 1 and 2 of the same , section. Such a 
notice if issued on a vague report is liable to be 
set aside on revision by the High Court. 


/ . —Imperial A cts—(Ccnit%nued). 

Act* XYIII of 1879 (Legal PraotitioBere) 

— (Concluded). * 

(4) In order to sustain a charge under clause 
(cj of section 13 of the Act the gratification 
paid to the tout must be “ out of any fee paid 
or payabloitto a pleader ” but does not include a 
payment^ made out of the MwisMana of a 
pleader’s Munshi. Amolak Ram v. The 
Crown, 31 P.W.R. 1909 (Cr.) -4 Ind. Cas. 
1022-11 Cr. L.J. 148. 

Johnstone and Williams, jj. 

Refereiwcs :—{a) 15 C. 152 (P.C.) ; 27 C. 
1025, D. 

(5) Ss. 13, 40 — ' Other reasonable ca7ise,*' 
7 nea ling of, in 6’. 73 — Not restricted to 
matters ejusdem generis leith matters in 
els, (rt) to (e) — Charge, necessity to formu- 
late with particularity — EeidencA Act (1 
of 187‘i), S. 133— Answers not objected to — 
No privilege. 

An order under S. 13 of the Legal Prac- 
titioners Act can only bo made, after notice 
has been given to the pleader to show causo 
why he should not be suspended or dismissed. 
The notice must formulate the charges with 
sufiicieiit precision, to enable the pleader to 
know the charge which ho is called upon to 
meet. 

The words “ other reasonable cause ” in S. 13 
cl. (/) are noc restricted to matters ejusdem 
generis with the matters mentioned in els. (a) 
to (e) {a). 

Two pleaders organized a political meeting 
and one of the speakers at the meeting was 
convicted of sedition. The two pleaders were 
also charged with having published a leaflet to 
honour B. C. Pal. lield^ these circumstances 
did not consLituto “ reasonable cause ” for their 
suspension or dismissal. 

The evidence given by witnc.sscs can be used 
against them in a subsequent proceeding, if 
they did not claim privilege or object to answer 
any cf the questions which were put to them 
(5). In re Ganapathy Sastry, 6 M.L T. 253 
(F.B ; = 19 M.L.J. 504 = 3 Ind. Cas. 344. 

ARNOLD White, c.j., Benson, Miller 
and SANKARAN NAIU, JJ. 

References : -(a) 2G M. 448, F. (b) 3 M. 271, 

F. 

' (7) S. 14 — See Nos. 2. 3 and 5, supra, 

(8) S. 36--Soe No. 1, supra. 

(9) 8. 40 — See No. supra. 
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ActB--(Cdntinued)^ 

• Sot Yl of 1882 (Companlei). , 

S, J4 and Regulations under 8* 220 (8) — 
Failure to file balance sheet’^Registrae' 
only competent to prosecute^ Power of High 
Court to interfere in a pending case — 8. 439 
of the Criminal Procedure Code, 

U) Held^ that, under the regulations framed 
by the Local Government under S. ^20 (b) of 
Act VI of 1882, the Registrar is the only officer 
authorized for instituting and conducting all 
prosecutions under the Act, specially where the 
prosecutions are in connection with breach of 
the rules relating to submission of balance- 
sheets and other periodical returns. So a com- 
plaint under S. 74 of the Indian Companies 
Act for wilful default in filing a balance sheet, 
not brought by the Registrar but by a Clerk 
of his office and countersigned by the Public 
Prosecutor, is bad' in law and not entortainable 
by a Criminal Court. 

(2) Held^ also that, where, by any law or 
regulation, a certain person is only authorized 
to complain about a particular offence, the 
proceedings of a Magistrate based on a com- 
plaint relating to that offence, made by any 
unauthorized pprson, are ultra vires and liable 
to be set aside on revision by the High Court 
at any time during the pendency of the case. 
Shib Das v. Sangam Lai, 35 P.W.R. 1910 
(Cr.). 

Williams, j. 

References:— Cr, )10P.W,U. 1908; Cr. IP. 
W.R. 1909 ; Cr. 3 P.W.R. 1909, /?. 

Act XY of 1882 (Presy. 8. G. Court). 

S. 38— Sanction to prosecute— Full Court’s 
power to grant or revoke sanction. See CBIM. 
Pro. Codr, No. 86, 12 Bom. L.R. 130. 

Act lY of 1884 (Explosives). • 

**Patakhas** or crackers^ ichether ** fire- 
works ** — License^ whether necessary for 

soie, 

PatakhaSt which are small packets, wrapped 
in a paper, of coloured potash mixed with small 
pieces of kankar^ and which explode with a 
slight report when thrown with force against 
a wall or other hard surface, are not fireworks 
within the meaning of the Explosives Act, and 
so no license is necessary for the manufacture 
or sale of Grown v. Banshidar, 

8 P.R. 1910 (Or.) = 9 P.W.R. 1910-5 Ind. Gas. 
911 = 11 rf.L.J. 287 (Cr.). 

REID, C.J., and JOHNSTONE, J. 

2 Or. 


/. — tafperitti’Act^iOontinued), . v 

Act lY of 1889 (Kerohandlse Marks). 

(1) Sa. 6 and 7 — Use of word ‘ copyright » 
False description— Conviction. See PENA& 
Code, No. 94,7 M.L.T. 309. • 

(9) S. 7 — See No. 1, supra, 

!* Aet IX of 1890 (Railway.). 

(1) S, 7 — City of Bombay Municipal Act 
iBom, Act III of mS), S, 394— Railway 
Company storing sleepers on their premise^ 
— License frorXthe Municipal Commissioner 
for the use of premises not necessary. 

The G.I.P. Railway Company used certain 
plots of land in Bombay for the purpose of 
storing slcopers (timber) for the use of their 
line. In the Presidency Magistrate’s Courts 
the Agent of the Company was charged, under 
S. 394 (i) (d) of the City of Bombay Municipal 
Act, with having used the plots for storing 
timber without a license from the Municipal 
Commissioners. 

Held, (1) that no license was necessary, as 
S. 7 (1) of the Indian Railways Act, IX of 1890, 
enabled the Railway Company to do all act 
necessary for making, maintaining, altering or 
repairing and using the Railway, notwithstand- 
ing anything in any other enactment for the 
time being in force ; ^ 

(2) that the storing of sleepers was necessary 
for the maintenance, repairing, etc., of the 
railway line ; 

(3) that, under sub-S. (2) to S. 7, the ex- 
elusive control of tho Railway administration 
was vested in the Governor-General in Council, 
and if tho Company was exercising its statutory 
powers in a manner inconsistent with the 
health of the inhabitants of Bombay or the 
safety of property therein, it was open to the 
]\{unicipal Commissioners to make a represent* 
ation to that effect to the Governor-General in 
Council. Municipal CommiBsionerB of Bombay 
Y. G.I.P. By. Go., 11 Bom. L. R. 1181-34 B. 
262-4 Ind. Cas. 281-10 Cr. L. J. 543. 

Scott, c.j., and Batchelor, j. 

(1-a) S. 47— General Rules— Great Indian 
Peninsula Railicay Working Time Vabte^ 
0. VII — Rules^not invalid — Ultra vireB— 
Guard's duty to see the pair of points to 
ensure the eafety of his train. 

The rules in O. VII of the G.I.P. Ry. Work- 
ing Time Table, though not made un jer S. 47 
of the Indian ]^ailways Aot, are yet absolutely 
within the power of the Company to impoBO, 
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/, — Imperial Acts— {Continued). 

Act IX of 1890 (fi 2 A\sts.y%)—(Contintied), 

80 long as they aro not inconsistent with the 
Railways Act or with the (loneral Rules made 
under that ‘^Act. The rules in O. VII aro 
merely administrative orders or executive direc- 
tions; nevertheless, the Company’s servants 
aro bound to obey them. There is no incon- 
sistency between the rules in O.VII and the 
Railways Act or the General Rules made 
under that Act. ^ 

The object of rule 1, O, VIT, is that the 
guard of a train waiting at a station on a 
loop lino, in order to enable another train 
running in the opposite direction to cross at 
the station, is to prevent a collision with his 
own train, in other words, he is to secure the 
safety of his own train by seeing to the parti- 
cular pair of points which lead into the line 
occupied by his train. Emperor v. Donald 
Bruce Weir, 12 Bom. L. R. 930. 

Chandavaukau and Heaton, jj. 

(2) S. 101 — Railway — Rash or negligent act 
— Act endangering sa fety of a person. 

Under S. 101 of the Railways Act, the offence 
consists in (1) disobeying rules or doing any 
rash or negligent act and (2) thereby endan* 
goring the safety of any person. It is not 
sufficient! to show that the act of the accused 
cr any omission on his part was likely to en- 
danger the safety of any person It must be 
proved affirmatively that it did, in point of 
fact, so endanger any person’s safety. 

The Assistant Station IMaster of Talwandi 
allowed a goods train to proceed to the next 
station Dogra, without informing the staff of 
the latter station of his doing so, and without 
previously obtaining a line clear mess.ago from 
that station. A passenger train was nearing 
Dogra from the opposite direction, and the 
goods train was detained at the distant sign«al 
of the Dogra station till line w%'is clear to 
receive the goods train. 

Heldf that the Assistant Station Master 
could not be convicted of the offence under 
S. 101 of the Railways Act. Crown v. Oanesh 
Das. 8 P.L.R. 1910 (Cr.)=6 Ind.. Gas. 483 
«=110r. L.J. 362. c 

Reid, C.J., and Rattigan, j. 

References: — 13 P.R. 1906 Cr. S.C.; 69 P. 
L.R. 1907 ; 4 Bur. L. R. 354 ; 6 M. 201 ; 4 
Bur. L.tR. 139; 11 C.W.N. 173; 32 0. 79; 7 
F.R. 1892 Criminal Revision Nq 1049 of 1894, 

H. 


i.— Imperial Acts— (Continued ), . 

Act IX of 1890 (Rail way ■)^-(Concfttded). 

(3) Ss. 102^ 108, 100, leO —Passenger defined 
— Resisting an attempt by a Railway 
servant to put into carriage more passen- 
gers — Assault— Indian Penal Code (Act 
XLV of 1800), 8. 352. 

II 

Held, that, if a person objocts to the com- 
ing in of more passengers, and stands against 
the door, he commits an offence falling under 
Ss. 109 (2) and 120 (c) of Act IX of 1890, and 
is liable to removal, not only from the carriage, 
but also from the Railway by any Railway 
servant, and the latter does not commit an 
offence of assault under S- 352, T.P.C., or any 
other offence, if, in ejecting the passenger, he 
does not use more force or violence than is 
actually necessary for the purpos'^. 

Held, also, that, for the purpo.scs of various 
sections of the said Act, e.g., 102, 108 and 109, 
a person who is a ticket- holder is regarded as 
a passenger, oven before he has actually 
boarded the train. Hari Sapup Salekh Chand 
Abdul Basit and lajaz Hussain v. The 
Crown, 11 P.W.R. 1910 (Cr.) = 7 Ind. Cas. 
355=llCr.rj.J. 161. 

• ClIEVIS, ,7, 

(4) 8. 108 — See No. 3, supra, 

(5) S. 109 — See No. 3, supra. 

(6) S. 120 — See No. 3, supra. 

Act XII of 1896 (Excise). 

(1) Ss. 3 (I) (n), 51, 52 — Scope— Quantity of 
liquor luhich may be possessed by a licensee 
— Penalty for excess, 

A licensee may possess liquor in excess of 
the amount specified in S. 3 (1) (n), and up to 
the amount specified in his license or pass, and, 
if he is in i>ossession of more than the latter 
quantity,, he is punishable under S. 51, which 
applies to “any person,’’ S. 62 providing a 
penalty for certain offences not punishable by 
8 . 51, tho words “ for the breach of which 
rule hr condition no other penalty is hereby 
provided’’ being clear and meaning that S. 52 
does not apply to cases for which a penalty is 
provided by some other part of the Act. 
Mangal Singh y. The Crown, 21 P.R. 1910 
(Cr.). 

Reid, c.j. 

(2) Ss. 36, 37, 38. 44, 57, 49 and 52— Police 
Officer invested with powers under S. 44, 
whether Excise Officer— His authority to 
make a complaint of an offence under 
8. 52 or 49, 
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t.-~lmperlat Acta— {Continued)^ 

Act XII of 1806 {Exolut)— (Concluded). * 

A Police Officer invested with powers under 
S. 44 can only be' tre'ated'as ah Excise Officer 
for the purpose of Ss. 36 to 38, but he is not 
an Excise Officer within the meaning of 8. 57, 
so as to be competent to make a complaint or 
report of an offence punishable undpr 8a. 49 
or 52 of the Act. The Crown y. Niadar 
Singh. 13 P.R. 1910 (Or.) =27 P.W.R. 1910 
=6 Ind. Gas. 717 = 11 Or. L.J, 394. 

SHAH DIN and WILLIAMS. JJ. 

References P.R. 1897 (Or.). F.\ 22 P.R. 
1900 (Or.) and 8 P.R. 1901. D. 

(3) 8. 37. See No. 2, supra, 

(4) 8. 38. See No. 2, supra, 

(5) S. 44. Sec No. 2, supra, 

(G) S. 49. See No. 2, su/pra» 

(7) S. 51. See No. 1, supra, 

(8) S. 52. See Nos. 1, 2, supra, 

(9) S. 57. See No. 2. supra. 

Act Y of 1898. 

See Grim. Pro. Cook. 1898. 

Act VI of 1898 (Post Office). 

S, 6‘4 — V,P, Post — Rule framed wider tfie 
Act requinng declaration as to existence 
of bona fide order — Signing false declara- 
tion-- Whether offence under S, 64 — Rules 
framed under the Act, effective as the Act 
itself, 

K sent a copy of his magazine by V.P. post 
to W. signing a declaration to the effect that 
the article was sent in execution of a bona fide 
order received by him ; without which declara- 
tion the Post office would not. by reason of the 
rule issued under the Post Office Act (VI of 
1898), have accepted the article for transmis- 
sion by V.P. post. The accused wa.s charged 
under S. G4 of the Act for making a false de- 
claration in violation of the terms of the Act. 
It was found that the accused had received no 
order from W and that the declaration signed 
by him Vas false. But the Magistrate thought 
that the prosecution must fail, because the 
Post Office Act itself, that is. the sections in 
the body of the Act do not require such a 
declaration to be made and the rule framed 
under the Act is not part of the Act. 

Held that the Magistrate’s view was wrong, 
and that the rules and bye-laws framed for the 
purpose of carrying out the objects of an Act 
under the powers conferred by it, shall have 
effect as if enacted by the Act. An order to 
send the article cannot be inferred merely 


#i~/ihper/^l Acti^(C(niiinued), 

Aot Y1 of iftS (Post Office)— (Condluderf). 
bemuse the addressee did not refuse to receive, 
nor returned by post any of the previous issues 
sent to him, and did not make a protest even 
after he received intimation that he had been 
• enrolled as a subscriber and that the issue in 
question would be sent by V.P. post. 

But, if the addressee had paid for the issue 
sent to him by V.P., and continued to receiver 
further issues, 8ay%r about an year, and then 
an issue was sent to him V.P. for the amount 
of subscription for that year, it might be well 
that one could infer an order under such cir- 
cumstances. The Crown Prosecutor y. G. 
Kothandaramiah. 7 M.L.T. 69=5 Ind. Gas. 
738. 

BENSON and ABDUR RAHIM, JJ. 

Reference : — 6 A. L.J. 481, D, 

Act Y of 1908. 

8oe GiviL Procedure Gode. 

Aot YI of 1908 (Explosives). 

(1) Gase not tried under — Ro-tria’l not asked 
for — Gonviction under — Legality. Sec ACT 
XI OP 1878 (ARMS), No. 1. 8 M.L.T. 296. 

(2) Ss. 3. 5 — Gist of S. 3 —Essential^ of 8. 5. 
Sec Penal Gode, No. 54, 7 M.L.T. 314. 

(3) S. 5 — See No. 2, supra. 

Act YII of 1908 (Newspapers, Incitement to 
offences). 

(1) Ss, 2, 3 — f-^allichttra, * Newspaper* — 
Criminal Procedure Code, S, 420 — 
Opinion of third Judge, • 

Per Mookerjee, J, — Whore the Judges com- 
posing the Gourt of appeal are equally divided 
in opinion upon the question of the guilt of an 
acAised person, though upon certain aspects of 
the case they may be agreed, the case of the 
accused is, under S. 429, laid before a third 
Judge, whose duty it is to consider the whole 
case and all the points involved, and it will bo 
according to the opinion of such Judge that 
the judgment will follow. 

The terms ' Newspaper * in Act VII of 1908 
involves the idea of pariodicity, as also the fact 
that what is contained in the paper is public 
news or comment thereon. A monthly maga- 
zine and critical review, which in one particular 
issue contains sentences or paragraphs ^hich 
may by stretch of language be deemed to con- 
tain public new8,^s not a * newspaper * within 
the Act. 



38 


THE GUBRENT INDEX, 1910. 


24 


I, ^Imperial Acta^{Ccvhinued), 

Act yil of 1008 (Newspapers, Incitement to 

offences) — (Concluded). 

Per HariiuQton and Mookerjee, JJ. — On a 
consideration of the poem, it was not one which 
contained an incitement to murder or to an 
offence under the Explosive Substances Act or 
to an act of violence. 

Per Harington^ and Teunon, JJ> — A paper 
which manifestly contains an item of public 
news is 'Newspaper* within tho Act. Sarat 
Chandra Mitter y. King-Emperor, 12 G*L.J. 
894 (Or.). 

HARINOTON, MOOKKHJEE and TEUNON, 
JJ. 

(2) S. 3 — Oi'der — Forfeiture of press. 

S. 3 of the Newspaper (Incitement to Offen- 
ces) Act, 1908, provides for the making of a 
conditional order, declaring the printing press 
used for tho purpose of printing or publishing 
the offending newspaper to be forfeited. The 
section refers to tho whole of tho press, and no 
order could bo made under it limited only to 
such portions of tho press as were employed in j 
printing the offending newspaper. In re 
Dhondo Kashinath Phadke, 12 Bom. L. R. 
120-5 Ind. Gas. 858 = 12 Or. L. J. 268 = 34 B. 
327. ^ 

S(K)TT, C.J., and BATCHELOR, J. 

(3) S. 3— See No. 1, supra. 

Act XIY.of 1908 (Criminal Law Amendment). 

(1) Ss. 12^ 14 (J) — High Court's power to 
grant bail to accused tried under tJw Act — 
Criminal Procedure Code (Act V of 1808), 
498, 497 —Discretion, exercise of— Cog- 
nizance, taking, what amounts to. 

The power of the High Court to grant bail 
to an accused person under S. 498, Grim. Pro. 
Code, is untouched by the provisions of the 
Criminal Law Amendment Act (XIV of 1908). 

But, in exercising its discretionary power 
under that section, the High Court will take 
into consideration the terms of S. 12 of the 
Act, whereby tho powers of Courts, other than 
the High Court and the Sessions Court, of 
releasing the accused on bail, given by S. 497, 
Grim. Pro. Code, have been made subject to 
the proviso that no person remanded to custody 
in the course of proceedings under tho Act 
shall be released on bail, if there appear to be 
sufficient grounds for enquiry into his guilt. 

Taking cognizance of un offence does not in- 
Tplve f^ny formal action or indeed any action of 
any kind, but occurs as soon as a Magistrate, < 


/. —Imperial A cis—i Continued ) . 

Act XIY of 1908 (Criminal Law Amendment) 

— (Concluded) • c 

as such, applies his mind to the suspected com-> 
mission of the offence. Sourindra Mdhaifc 
Chuokerbutty v. The Emperor, 14 C.W.N. 
612 = 6 Ind. Cas. 9 = 11 Cr. L. J. 217 = 37 0. 
412. 

Stephen and Carndufp, jj. 

(2) 8. 14 (1) — Sessions Judge's power to grant 
bail — Criminal Proceedure Code (Act V of 
1898) — 8. 498 — Sessions ^Court, superior to 
District Magistrate — District Magistrate's 
duty to send records to Sessio?is Judge 
when called for. 

Where the provisions of Part I of the Crimi- 
nal Law Amendment Act have been applied to 
proceedings before a Magistrate in respect of 
an offence, the Sessions Judge ceases to have 
jurisdiction to grant bail under S. 498, Grim. 
Pro. Code, the exercise of such jurisdiction 
being inconsistent with the special procedure 
prescribed in the said Part. 

The proper Court to apply to for bail in such 
a case is tho High Court, whose power to admit 
to4)ail is not affected by the Act (a)* 

Tho District Magistrate acted improperly in 
not sending the records to tho Sessions Judge, 
when he called for thorn. Emperor v. Lallt 
Kumar Chatterjee, 14 C W N. 516 = 6 Ind. 
Cas. 10 = 11 Cr.L. J. 219 = 37 C. 439. 

Stephen and Carnduff, jj. 

Reference :— U 5\2, R. (1910). 

(3) S. 14 (1)— See No. 1, supra. 

Act III of 1909 (Presidency Towns Insol- 
vency). 

(1) S. 17, 103 — Adjudged insolvent—** Suit 
or ^othe, legal proceedings ” against the 
insolvent — Penal Code (Act XTjV of 1860), 
8. 431 — Fraudulent transfer of property 

. — Magistrate's jurisdiction to try the 
offence. 

M applied to tho In.solvent Debtors Court 
at Bombay for relief under the Presidency 
Towns Insolvency Act, 1909, and was adjudicat- 
ed an insolvent the same day. Ten days later, 
a creditor of his filed a complaint in the Magis- 
trate’s Court, against him for an offence under 
S. 421, Penal Code, and against two others 
for abetment of the offence. M contended 
that the Magistrate's jurisdiction to entertain 
the complaint under 8. 421, was excluded by 
the Insolvency Act, 1909, and that only the^ 
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i.^Imperial Acts—lConcluded), 

* lot III of 1909(Ppesid6iioy Towns InsolvSney) 

-riConchided). 

Insolvenoy Court at Bombay had jurisdiction 
to entertain the complaint : 

Heldt that the Magistrate's jurisdiction to 
try an adjudged insolvent for an offence under 
6. 421, Penal Code, was not taken away by the 
Insolvency Act, 1909. 

The expression "or other legal proceedings " 
in S. 17 of the Insolvency Act, 1909, following 
as it does the word "suit,” a word of more 
limited application, must be construed on the 
principle oiejtisdent yemria. 

Where the Insolvency Act, 1909, creates an 
■offence, it is the Insolvency Court which has 
jurisdiction as to it. But as co offences under 
the Indian Penal Code, the ordinary jurisdiction 
of the Criminal Courts cannot be hold to be 
excluded, unless expressly or by necessary 
implication the Act repeals the Code for the 
purposes of those offences. 

S. 103 of the Act does not substantially 
interfere with S. 421 of the Code. As its essen- 
tial ingredient shows, it is more or less a new 
offence, created by the Act in addition toAhe 
offence under the Code. 

One statute may bo impliedly, repealed by a 
subsequent statute necessarily inconsistent 
with it ; but the inconsistency must bo so great 
that they cannot both be to their full extent 
obeyed. Emperor v. HuUhankar Harinand 
Bhat, 12 Bom. L. K. 750 (Gr.). 

CHANDAVARKAH and HEATON, JJ. 

(2) S. 103 — See No. 1, supra, 

2.- Bengal Acts. 

Aet Y1 of 1870 (Chowkidari). 

Warrant under - -Delegation of aul];iority to 
execute— Execution by person not expressly 
authorized. See PENAL CODE, No. 30, 14 
C.W.N. 282. 

Act Y of 1876 (Bengal Survey). 

S 41— Order under —Effect. See CRIM. 
Pro. Code, No. 68, ll O.L.J. 417. 

Act 1 of 1886 (Ferries). 

(1) Ss, 6 , Id, 2S^Declaration of ferry beifig 
public-^Private ferry not to ply within 
specified distance of public ferry. 

Where a ferry has not been declared to be a 
public ferry under S. 6 oi the Bengal Ferries 
Aot, no conviction under Ss. 16 and 28 of the 
Aot can take place for plying a private ferry 


2.— Bengal AGt^(Continued)^ 

Aot 1 of 1886 (Ferries)— fConc/tided). 
within the specified . distance of the ferryv 
MaharaJ Mandal v. Pokak Singh, 6 Ind. Gas. 
198 = 37 C. 643 = 11 Cr. L. J. 293--- 12 C.L.J. 
21 . 

' Stephen and Carnduff, jj. 

(2) S. 16 — Sec No. 1, supra, 

(3) S. 28— See No. 1, supra, 

Aot 111 of 188A^(Bengal Local Self-Govern- 
ment). 

S, 140 — Kncroaclmient— Erection of a fence 
on the roadside land --Passage along the 
road not impeded — Offence — Proprietary 
right of the District Board over roadside 
land — Cmitinuing offences likely to be 
committed after proceeding — Daily fine— 
Legality, 

Where a bye-law made under S. 140 of the 
Bengal Local Self-Government Act, 18S5, en- 
acted that "no person shall damage or encroach 
on any part of a road, its slopes or side-ditches, 
by placing a fence thereon,” and where a person 
erected a fencing that stood upon the roadside- 
land and thereby encroached upon such land. 

Held, that the encroachment, though it did 
not impede the passage along the highway, was 
an offence. 

The fact that it was admitted that the Dist- 
rict Board has no proprietary right in the road 
or in the land on which its slopes or side-ditches 
stand, and that its rights are confined to main- 
taining the road, does not affect the question. 

A sentence of a daily fine, imposed in respect 
of a continuing offence, which may be conltuit- 
ted after the date of the proceeding, is illegal. 
Nllmani Ghatak v. Emperor, 37 C. 671. 

• Stephen and Carnduff, jj. 

Aot I of 1895 (Public Demands Recovery). 

Resistance to the execution of warrant under 
the — , after the date specified in the warrant — 
Extended date not specified in the warrant — 
Execution by person not expressly authorised — 
Effect. See PENAL CODE, No. 30, 14 C.W.N. 
282. 

Aot III of 1899 (OalSutta Municipal). 

(1) S, 3, cl, (29)— Nuisance— futting up posts 
to prevent wheel-traffic passing through 
busti, if nuisance. 

The owner of a bueti put up certain posta 
which had the dBect of preventing the wheel- 
trafficpassing through the busti from east to west 
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J.—Bengal Acta—iOojMiued). 

Act 111 of 1899 (Calcutta Municipal)— (C^d.). 
and from north to south, leaving the opening 
on to the main road open and' free at all times 
for any cart which had business in the biisti 
and could go all over it and all round it and 
out again by the same passage by which it 
came in ; but the cart could not got in and out 
of this busti by the shortest route as it had to 
go back by the way it camo in : 

Held, that, although it m^iy be inconvenient 
to the Municipal servants and although it may 
add to the expense of cleansing the busti, the 
act of the owner cannot in any way interfere 
with the oftectivo cleansing of the busti, which 
it is necessary to establish before it can be held 
to be a nuisance. Narendra Nath v. Chair- 
man, Corporation of Calcutta, 8 Tnd. Cas. 17 
(Cr.). 

HOIiMWOOD and DOSS, J.J. 

(1-a) S. 3, cl. no and S. 632 — Nuisance — 
Buildimf wall to j^revent neighbour from 
aeguiring easementt if nuisance — May be 
oVwrtoise nuisance —Duty of Court in abaU 
ing tvuisaivce. 

The building of a wall, however high on a 
man’s own property, for the purpose of prevent- 
ing his (neighbour from acquiring rights of 
easement over his land, is not in itself a nui- 
sance under the Calcutta Municipal Act (a). 

But although the height of the wall may 
not be a nuisance, yet the accumulation of filth 
and want of space to clear the drainage 
between it and the neighbour’s house may 
cause it to bo a nuisance. 

u. 

The Court should not pull down the w'all to a 
leaser height, but should consider whether the 
nuisance may not be abated by some means of 
clearing the space. Khagendra Nath v. Bhh- 
pendra Narayan, 8 Ind. Gas. 530. 

TIOLMWOOD and FLETCHEU, .JJ, 

References : — [a) 14 C.W.N. C37 ; 6 Tnd. Gas. 
696, R. 

(1-b) Ss. 102 il) (c), 301 — Sanction to altera- 
tion of buildings — Sanction to alteration of 
plan — Rower of District Surveyor — Initia- 
tion of proceedings brj Secretary, validity 
of — Irregularity. 

S. 391 of the Galcutta Municipal Act applies 
only to alterations of, and additions to, existing 
buildings, and a supplementary application 
proposing an addition to an ali^oady sanctioned 
plan of a contemplated building cannot be held 


2 •-^Bengal Act8---{Continued). • 

Act HI of 1899 (Calcutta Municipal)— (Cfd.)^ 
to fall within its scope, and need not be <^8ano- 
tioned by the General Gomfkrittee, and such an 
application may be lawfully sanctioned by the 
District Surveyor under powers delegated to 
him by theiGhairman. 

Obiter dictum ; — Even if the Secretary to the 
Gorpomtion, who is also the Secretary to the 
General Gommittee, has no power to make any 
application complaining against any person, 
for having erected any building without a valid 
sanction, the defect or irregularity is covered by 
S. 102 (1) (c) of the Galcutta Municipal Act. 
Kishopi Lai Jainl v. The Corporation of 
Calcutta, 6 Ind. Gas. 172 = 11 Gr.L.J. 255 = 
12 G.L.J.24 = 37 G. 585. 

GARNDUFF and RICHARDSON, JJ. 

(1-c) Ss. 290, 574 — Drainage Place law- 

fully set apart,"' meaning of, 

A place*’ lawfully set apart” for the use of 
the public by the Gorporation within the mean- 
ing of S. 299 of the Act, must bo a place over 
which the Gorporation have acquired, by some 
procedure under the statute, a right to make 
usGbof private property as a public drain. 

Where every hut in a busti had a surface 
drain connected with the private common drain 
of the landlord and this latter drain discharged 
into the Municipal sewer at a distance outside 
the statutory limits . 

Held, that this private common drain of the 
landlord cannot be presumed to be a place law- 
fully set apart for the discharge of drainage 
within the meaning of S. 299, that a tenant of 
one of the huts in the busti cannot be called 
upon to alter his connecting drain to suit the 
convenieuco of the Gorporation, and that he 
cannot b^ fir'^^d for neglecting to do so. Goblnda 
Chandra Addy v. Corporation of Calcuttat 
8 Ind. Gas. 70G (Gr.). 

HOLMWOOD and FLETCHER, JJ. 

(2) Ss. 341, 450, 574, 631— Fixture -^Demo- 
litioh —Limitation %)eriod %n S. 631, 
whether applies to demolition order. 

Where, a notice under S. 341 of the Galcutta 
Municipal Act having been served in January, 
1907 upon the petitioner to remove a certain 
fixture, proceedings were instituted against 
the petitioner in 1907 under S. 450, and on 
the 30th October, 1909 the Municipal Magis- 
trate ordered under 8. 460 (b) that the fixture 
should be demolished by the Ghairman of the 
Gorporation at the expense of the petitioner. 
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Act III of 1899 (Caleutta Municipal)— (C?<2.). 
i Hcfd— that 8. 831 has no application to the 
order of the Magistrate, and the order of 
demolition is not illegal on the ground of 
having been miide after the limitation period 
prescribed by the section# SaraSt Ghandca 
Mukerjeev. The Corporation of Calcutta, 
14 O.W.N. 691-5 Ind. Caa. 644 = 11 Or. L. J. 
183 = 37 C. 384. 

Stephen and Oarnduff, jj. 

(2-rt) S. 391. — Soo No. 1, supra, 

(2-6; Ss. 407, 408, 574—“ Owner ” in S, 407, 
meaning of — Owner of land — Owner of 
busti — Notice— Standard plan. 

The word “ owner ” in S. 407 of the Act does 
not include' owner of huts** also, so as to 
make it obligatory on the General Committee 
to hoar the objections of * ‘ owners of huts ” under 
S. 407 before the approval of the standard 
plan. 

The Municipality does'not proceed against any 
body under S. 40S. They issue notices in three 
diflercnt kinds of cases. Tf huts belonging to 
the occupiers have to bo removed, a notice 
need be issued to them ; if they disobey, th^y 
arc liable to prosecution under S. 674. If 
improvements are to bo done which can be 
exclusively done by the owners of the land, the 
same rule applies. If the standard plan inclu- 
des work which has to be done partly by the 
owners of the huts and partly by the owner of 
the land, and a notice is issued under S. 40S 
on cither or both of them, and it is disobeyed, 
the party in default is still liable to be prose- 
cuted under 8* 574. If the whole of the work 
has to be done by the owners of the huts, 
then the cancelling of the notice on the 
owner of the land does not oust the jurisdiction 
of the Municipality under S. 409. lf,*OQ the 
other hand, the Municipality have cancelled 
the notice on the owner of the hustee land but 
still require him to carry out any portion of the j 
work, it is clear that they must servo fresh | 
notice on the owner of the hwtee before they j 
become vested with any jurisdiction under ! 
S. 409. Corporation of Calcutta v. Huxaffar i 
Hussain, 8 Ind. Gas. 63 (Cr.). j 

HOLMWOOD and Doss, JJ. ! 

(3) 8s, 444 \2) 574— Using a house found un- ! 
fit for human habitation — Joint penalty ■ 
imposed on several accused, if legal, 

A joint conviction and a joint penalty were 
passed against the owner of a house and a per- 
son occupying it with him, under 8. 444, cl, (2)| 


80 

i.-^Benga! Acts— {Continued), 

Act III of 1809 (Calcutta Municipal)— (Cfd.). 
read with S. 674 of the Calcutta Municipal 
Act, for disobeying an order profiibiting them 
from using a house found to be unfit for human 
habitation : 

Held — That the act of disobedience in each 
of the accused was a separate offence, and there 
was no provision of law just ifying the passing 
of a joint penalty.^ Bhairab Chandra Kolay 
y. The Corporation of Calcutta, 14 G.W.N. 
911 = 6 Ind. Gas. 874 = 11 Gr. L.J. 412. 

HARINOTON and TEUNON, .IJ. 

(4) S. 449— Order of demolitum — Acceptance 
of rates in respect of the p^'cmises pending 
negotiation, if aaiuiescence. 

The acceptance, by the Municipality, of rates 
in respect of premises which have been ordered 
to be demolished under S. 449 of the Act, does 
not amount to an acquiescence by the Munici- 
pality to disobedience of the order for demoli- 
tion. Luchmi Narayan Mahto v. The Cor- 
poration of Calcutta, 14 G.W.N. 912=6 Ind. 
Gas. 800-11 Cr.L.J. 406. 

HARINGTONand TKUNON, JJ. 

(4-a) S. 449 — See No. 7, infra, 

(4-6) S. 460— See No. 2, supra, • 

(5) Ss, 466 and 574 and Sch, XVIII, cl, 5— 
Iron includes steel. 

The petitioner stored steel joists etc., with- 
out a license. He was convicted under S. 674 
of the Galcutta Municipal Act for not taking 
out a license under S. 4G6 (1). 

Held that as the term *‘iron'’ as used in Sch. 
XVIII, cl. 8 of the Act includes ** steel*' the 
conviction is right. Ganga Narain Pal y. 
Corporation of Calcutta, 10 G.L.J. 486 = 

4 Ind. Gas. 438 = 11 Gr.L.J. 277. 

MOOKEBJEE and VINCENT, JJ. 

(6) Cl, (18), Ss. 559, 561 (b), 63l - Bye-Laws, 
8, i — Encroachment on a public street 
by raising pillars— Obstruction, removal of, 
notice for — Notice, disobedience to the requi- 
sition of— Proceedings, institution of, three 
months after the qppiration of the period of 
the requisitiofi—Jjimitation — Offence, if 
continuous, 

A Byo-Uw must conform with the provision 
of the enactment under which it purportato be 
made. ^ 

Bye-law, 8. 1, so far as it relates to ob- 
struction, comes within the prSVlBtOfasof cl. (18) 
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2.—Bengfti Acts— (Continued), 

Act 111 of 1899 (Calcutta Municipal)— 

of S. 559 of the Calcutta Municipal Act (HI of 

1899). 

S. 561 (h) only authoriRcs the penalty for 
the continuance of a breach, whore notice follows, 
hreach. The penalty is attached to a breach, 
which only arises after the notice, and there is 
no provision for any subsequent notice, which 
oould come within the pfoVisions of S. 561, 
requiring that there should be notioc after 
breach. 

The Bye-law purports to create a continuous 
breach, which is outside of and fails to comply 
with the provision of S. 561, cl. (A), under 
which alcno it can claim vitality. There 
is, therefore, no provision for a continuing 
breach, that could take the case outside the 
provision of S. 631 of the Calcutta ^lunicipal 
Act. Narain Chandra Chatterjee v. Corpo- 
ration of Calcutta, lOG.L.J. 623 -^ 14 C.VV.N. 
614 = 4 Ind. (3as. ‘259 = 10 Cr. L. J. 5-22. 

JENKIMS, C..T., and WOODROFFE, J. 

(6-a) S. 561 (a). See No. 6, supra, 

(6'b) S. 574 — See Nos. 2, 3 and 5, supra, 

(6-c) 631 — See Nos. 2 and 6, supra, 

(7) Ss. 449-’'*Nuisnme/* building sanc- 
tioned by Municipality t if may be — Nuis- 
ance, if must be public— Building in 
contravention of regulations, if to be proceed- 
ed against only under S. 449— Partition 
decree, effect of, 

¥ho term ^Wisance” in S. 63*2 of the Calcutta 
Municipal Act does not refer only to nuisances 
affecting the public generally. It applies as 
well to nuisances affecting an individual. 

The more fact that the Municipality ccmld 
have proceeded against a building erected con- 
trary to the building regulations under S. 449 
of the Act docs not preclude the Municipal 
Magistrate from interfering with it under 
S. 632, at the instance of the person whose house 
has been deprived of light and air by the build- 
ing. 

. f 

If a building is a nui-sance, it is no*answer in 
a proceeding* under S. 632 to say that the 
Corporation had sanctioned it. Whether erect- 
ed with or without sanction, or in contraven- 
•tion bf the building regulatimis or not, any 
person residing in Calcutta affected by it can 
move the Magistrate, and it is within the 
Jurisdiction of the Magistrate to pass an order ' 


2» — Bengal Acta^-iContinUed). 

Act !ll of 1899 (Oalontta Manlolpal)— 

under S. 632, if in his discretion he*ia so 
advised. 

A partition decree previously passed, which 
purported to specify the easements reserved tc 
the portion which fell to the complainant 
cannot be held to override the provisions of the 
Calcutta Municipal Act, which is directed to 
provide for public sanitation among other 
public considomtions. Bhagwan Das v. Rash 
BehaptMullick, 14 C.W.N. 637 = 6 Ind. Cas. 
595 = 11 Cr. L. J. 377. 

COXE and RyVB8, JJ. 

(8) Sch. XVIII, cl. 8.— Soo No. 6, supra. 

Act YI of 1901 (Assam Labour and Emigra* 
tion). 

S, 164 — Emigrate, meaning of — Induce- 
ment to emigrate to Eiji —Subsequent in- 
ducement at another place to emigrate to 
Sylhet— Place of trial— Jurisdiction of 
Criminal Court — Emigratioji, 

Where the accused induced L to leave Cawn- 
pef^e in order to go to Fiji foi; work, and, on 
the way at Arrah, told him that ho would have 
to go to Sylhet, and placed him in a train 
bound therefor, 

held that the Magistrate at .\rrah, and not 
the Magistrate of Cawnpore, had jurisdiction 
to try the case. L was not induced to leave 
Cawnpore in order to go to Sylhet, but in order 
to go to Fiji, and no offence was therefore 
committed at Cawnpore. The inducement to 
go to Sylhet was made at Arrah, and so the 
Arrah Court alone had jurisdiction. Fail All 
V. Emperor, 37 C. 27 = 4 Ind. Cas. 495 = 11 
Cr. L. J, 14" . 

COXB and RYVES, JJ. 

Act II of 1907 (Eastern Bengal and Assam). 

(l) »S’5. 9, 3, 6 — Eastern Bengal and Assam 
— Disorderly Houses Act {II, E, <<l A.C. of 
J907)— Offence under— Procedure of the 
Magistrate in making inquiry under the 
Act— Criminal Court, whether a Meugietrate 
acting under. 8, is —Irregularity in the 
proceedings, effect of— -Revision— Criminal 
Procedure Code (Act V of 2898), Sa* 435t 
439, 

A Golurt acting under 3. 8 of the Eastern 
Bengal and Assam Disorderly Houses Act (II 
of 1907) is a Criminal Court within the mean- 
ing of S. 435, Grim. Pro. Code, and the High 
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2.— Bengal Aota-^iCanclvd^, 

* lot II of 1907 (Eaotern Bengal and Aiidm) 

— ^ponclvded). 

Court has jurisdiotion to interfere under Ss 485 
and 439, Or. P. 0. 

' Ss. 2 and 3 of the Act do not create any 
offence and the only offence created hy the Act 
is that created by S. 6. The power conferred 
by Ss* 2 and 8 is not a power to hold a criminal 
trial or to take any preliminary proceedings 
under the criminal procedure. It is a power 
similar to those conferred on Criminal Courts 
by Chaps. VIII, X, XI and XII of the Code. 

The Eastern Bengal and Assam Disorderly 
Houses Act does not prescribe any particular 
procedure except such as is indicated by the 
last paragraph in S. 2 knd Ss. 4 and 5. The 
Magistrate may make his enquiry under Ss. 2 
and 3 in any way that does not violate ordinary 
rales of fairness and propriety, and in making 
the enquiry he performs an administrative 
duty and not a judicial duty. 

Where, in any inquiry under S. 2 of the Act 
it was contended that tho Magistrate had 
erroneously administered oaths to witnesses. 

Held that, thq proceeding of tho Alagistrate 
having bcoh perfectly fair and reasonable in 
themselves, the error, if any, did not vitiate 
them. Rajanl Khemtawallt v. The King- 
Emperor, 14 C.W.N. 404 = 11 C.L.J. 297 = 
d Ind. Cas. 323 = 11 Cr.Ti.J. 112 = 37 C. 287. 
Stephen and Carnduff, jj. 

(2) 8. 3 — See No. 1, supra, 

(3) S. 6 — See No. 1, supra, 

3.— Bombay Acts. 

ict Y of 1878 (Bombay Abkari). 

(1) Ss, 43 (6), 47 — Cocaine^ Illegal posses- 
sion ^ R eviov al — Transportdlion of 
cocaine. 

Accused No. 1, who was illegally in posses- 
sion of* cocaine, brought it from his room and 
gave it to accused No. 2, who stood opposite 
his house. The latter carried it to some dis- 
tance and delivered it to a Purdeshi. The two 
accused were, under these circumstanoes, 
charged with transporting cocaine, an offence 
punishable under S. 43 (6) of the Bombay 
Abkari Act, 1878. The Magistrate, however, 
acquitted them of the offence and convicted 
them of illegal possession ot Qooaine, under 
S. 47 of the Act. Against this order of acquittal, 
the Public Prosecutor appealed to the High 
Court. : 


3.w~Bombey Acta^iContmued), 

Act Y of 1878 (Bombay Abkari)— (Cettc/nded)* 

Held, that the Magistrate Was 'right ‘in de- 
clining to convict the accused unde^S. 43 (6) of 
the Bombay Abkari Act, 1878, inasmuch as 
the accuseds' offence consisted, not in moving 
^he cocaine from one place to another, but in 
the unauthorised possession of it at any place 
in contravention of the Act. 

S. 43, cl. (6), seems to oouiemplato rather 
the case of a personorho is in lawful possession 
of cocaine at one place, but is by law forbidden 
to remove it cither partly or wholly to another 
place. Emperor y. Balv%ntrao Anantrao, 12 
Bom* L.H. 124 (Gr.) = 5 Ind. Cas. 860=11 Cr. 
L.J. 269 = 34 B. 342. 

Batchelor and knight, j.j. 

(2) S. 47 — See No. 1, supra. 

Act 111 of 1888 (City of Bombay Municipal). 

(1) S* 302 — See No* 1, infra, 

(l-o) Ss, 505, 3U2 to 307— Private streets— 
—Levelling and draining of — Ovimer of 
several premises — Premises— Owner divid- 
ing a large plot of ground into several 
btiildmg sites— The building sites let out on 
long terms to lessees — Lessees building 
houses and receiving rents — Lessees are 
ovmers of the premises — Constrtidlion of 
statutes, 

Tho mere owner of land, who has let it out 
under a building scheme for building purposes, 
is not the owner of tho property, within the 
meaning of S. 305 of the city of Bombay 
Municipal Act, 1888, because the property 
contemplated by the section necessarily em- 
braces buildings, whether erected or to be erect- 
ed; and the legislature regards him as the 
owner of the premises who has tho right to re- 
ce^re rent in respect of that property. It would, 
therefore, include a lessee from the original 
owner of vacant site, who leases the building 
site on a long term and erects a building upon 
the site. 

Tho word “premises** occurring in S. 305 of 
the City of Bombay Municipal Act must be 
presumed to have been used by the legislature 
in its legal sense, as pferring to the particular 
kind of property which forms the subject-mat- 
ter of the group of tho immediately preceding 
sections of the Act (Ss. 302—- 307). That group 
.has refetence to street^' made for the use of 
buildings or building sites. The dominaltt idea 
running througlf the Ss. 802 to 304 is that 
of buildings either ereoted or projected : that 


3 Or. 
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3. --Bom bay Acts—iC6ntinued), • 

Act III oC 1888 (City of Bombay Municipal) 
•^{Continued), 

ia the kind of property dealt within what has 
gone before S. 805 ; and, therefore, that is its 
“ prcemissa,'* 

It is a primary rule of interpretation that f- 
word having a popular meaning ought to be 
construed in that sense. There is one excep- 
tion to this rule, viz., unless there is something 
to the contrary in the oonti^xt, words of known 
legal import are to bo considered as having 
been used in their technical sense, when the 
law has attached that sense to them. Emper- 
or Y. Ramachandra Bhaskar Mantri, 12 
Bom. Ij. R. C69 (Gr.). 

Chanda VARKAH and Hkaton, jj. 

(1-6) S. 307 — See No. 1, supra. 

( 2 ) S. 377— Municipal Commissioner — Neg- 
lected premises — Notice to remove nuisance 
— Magistrate's discretion. 

The accused was served with a notice of re- 
quisition under S. 377 of the City of Bombay 
Municipal Act, 1S88, requiring him to remove 
filth, rubbish, heaps of cutchera and stable 
refuse from a large piece of vacant land belong- 
ing to him. He failed to comply with the re- 
quisition, and a prosecution was instituted 
against^liim. The Magistrate viewed the pro- 
mises ; and having so viewed them, but with- 
out hearing any evidence, acquitted the accus- 
ed, as the premises did not appear to him to be 
in a filthy condition : — 

Held, that the premises having appeared to 
the Commissioner to bo in a filthy condition, 
the notice was validly issued under S. 377 of 
thcprCity of Bombay Municipal Act, 1888 ; and 
that, there having been a non-compliance of 
the notice, the offence was complete. 

Held, further, that the Magistrate was wrong 
in acquitting the accused on the sole ground 
that the premises did not appear to him to be 
in such a condition as to justify the issue of a 
notice under S. 377. 

S. 377 of the City of Bombay Municipal Act, 
1888, enacts, that the only condition precedent 
to the valid issue of a requisition is that it 
shall appear, not to the Magistrate, but to the 
Commissioner, that the, premises are in the 
condition specified in the section. Emperor 
y. Raja Bahadur Bhlvlal Motilal, 12 Bom. 
L.R. 126 5 Ind. Cas. 860 = 11 Cr. L.J. 270= 
34 B. 346. 

BAtchblor and Kniqht, JJ. 

(3) S. 390— Factory, establvfaing of — Munici’' 
pal Commissioner, permission of. 


3 •—Bombay Acts - (Continued). 

Ao€ III of 1888 (City of Bombay Municipal) 

— (Concluded). * 

The accused obtained the Municipal Com- 
missioners’ permission under 8. 390 (1) of the 
City of Bombay Municipal Act, 1888, to esta- 
blish a h^nd-loom factory worked by an oil 
engine ; but by means of this oil engine he also 
established a Hour mill without any permission. 
The accused was, therefore, charged with the 
offence under 8. 390 (1) of the Act : 

Held, that the accused was guilty of techni- 
cal offence under 8. 390 (1) of the City of 
Bombay Municipal Act, 1888 ; for although the 
accused had leave to establish the hand-loom 
factory, he had no leave to establish the flour 
mill factory, which was not the less another 
and a separate factory because ii happened to be 
worked by the same power which it was pro- 
posed to employ in the permitted factory. 
Emperor y. Mulji Damodardas, 12 Bom. L. 
R. 122 (Or.) =5 Ind. Cas. 859 = 11 Cr. L.J. 269 
= 34 B. 344. 

BATCHBLOR and KNIGHT, JJ, 

Act lY of 1890 (Bombay District Police). 

(1) S. 44 — Religious procession— Exhibi- 
tion of an emblem — Vya^antol emblem— 
Lingayats — District Magistrate — Order 
permitting the carrying of emblem — High 
Court — Revisionary powers — Cr. P.Cb, 
S. 435 — Jurisdiction. 

An order passed by a District Magistrate 
under 8. 44 of the Bombay District Police Act, 
1S90, being a mere exccuoive police order, 
cannot be interfered with by the High Court 
under its criminal rovisional jurisdiction. 

It is competent to a District Magistrate, 
acting under 8. 44, to order that persons form- 
ing a religious procession on a particular day 
and on 'speoificd roads may carry a particular 
emblem. In re Pandurang Shidrao, 12 Bomt 
L.R. 1029. 

• Batchelor and Rao, jj. 

Reference : — 12 Bom.L. U. 378, R. 

Act III of 1901 (Bombay DistFlot Municipal)* 

S, 96— Notice of new building— Erecting 
a building— Re-building a loall that had 
been fallen down — Material re-construction. 

One of the walls of the house of the accus- 
ed having fallen down, he applied on the 19th 
April, 1910 to the Municipality for leave to re- 
construct it. Without having received the 
leave or without waiting for it foe one month 
from the date of its application, he re-built the 
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S^-^Bombay Act8—{Concltided). 

*Act 111 of 1901 (Bombay Diitrlot Munloi|»al) 

— iponcluded). 

wall on the llth May, 1910. On the 13th 
idem, the Municipality issued an order to the 
accused prohibiting him from making the re- 
construction. The accused was u^n these 
facts prosecuted under S. 96 of the Bombay 
District Municipal Act, 1901, but was acquitted 
by the Magistrate. The Government having 
appealed : — 

Ileldf reversing the order of acquittal, 
that the accused had erected a building 
within the meaning of S. 96 of the Act, 
inasmuch as in re-building the whole wall 
which had fallen down, there was a 
material re-construction or an erection of a 
building as defined m the explanation to the 
section. Emperor v. Kalekhan Sardarkhan, 
12 Bom.L.K. lOGO. 

BATCHELOU and RAO, JJ. 

Beference:—(lSS8f Unrep. Cr.C. 402, li. 

4. — Burma Acts* 

Act 1 of 1899 (Burma Gambling). 

(1) S* 4,—Oain^ of aktll. • 

In the games of thvnbonxie or dominoes, as 
played in Burma, the element of chance is so 
subordinated to the element of skill that the 
game must be looked upon as a game of the kind 
contemplated by S. 4 of the Burma Gambling 
Act. Emperor v. Tun Zun, 8 Ind. Cas. 451. 
Lewis, j. 

5. — Madras Acts. 

Act 111 of 1869 (Madras Revenue Summons). 

(1) S. 1 — Disobedience to summons — Ofionco. 
See PENAIj code. No. 20-a, S ]\I.L.T. 373. 

Act lY of 1884 (Madras Dt. MunicipalTties). 

(1) Ss, ItiO (1) and (5) and iiOd — Construction 

of walls for erecting house — Construction 

convme'nced before receiptof license^Offence. 

The word * building’ ih cl. 5 of S. 180 of the 
Act includes ‘ more walls ’ built for the purpose 
of erecting a house, and the construction of 
such walls without the license of the Munici- 
pality renders the person constructing them 
liable to the penalty prescribed in 8. 263, oven 
though the house, to support which the walls 
were designed, had not been built. The 
Public Prosecutor y« Kalla Perumal, 8 M. 
L.T. 431 

ABDUB Rahim, j. 


S.-rMadras Acta-^iContinued), 

Act 111 of 1888 (Madras City PollceK 

(1) Ss, 75, 93-- Arrack shop wliether a place 

of public resort, ^ 

Where the accused, charged under S. 75 of 
Madras Act, III of 1888, with being drunk, 
tfhd disorderly in an arracx shop, wore acquit* 
ted on the ground that an arrack shop is not 
a place of ’‘public resort” within the meaning 
of S. 75. 

• 

Held, that 8. 75, read in connection with 
8. 23 of this Act, and with due advertence to the 
mischief which the section is intended to pre- 
vent, makes it clear that an arrack shop is a 
“place of public resort” within the meaning 
of the section. 

Held, also, that the doctrine of ejusdem 
generis should not be applied in considering 
the scope of 8. 75. Emperor v. Moonoo- 
sawmy and others, 6 M.L.T. 16 » 9 Or. L. J. 
496 = 2 Ind. Cas. H4 = 33 M. 83. 

Benson and Miller, .tj. 

(2) 8. 23 -Sec No. 1, infra. 

Act 1 of 1900 (Malabar Compensation for 
Tenants' Improvements) . 

fif. 3 — ‘ TAcensee ’ whether comes within the 
definition of ‘ tenant.* * 

A licensee docs not come within the defini- 
tion of tenant in S. 3 of the Act, and he is 
not therefore entitled to the benefit of Act I 
of 1900. hi re Oliveria, 7 M.L.T. 121 = 

5 Ind. Cas. 831 = 11 Cr. L.J. 2.58. 

White, c..j. 

• 

Act 111 of 1904 (Madras City Municipal). 

(1) Ss, 103, 11b, 190, 194, 195, 196, 172, 177 
— Failure to pay profe.ssional tax — Convic- 
tion— Legality. 

The President of the Madras Municipality 
served a notice on the accused to p.ay profession 
tax, but the accused failed to comply with the 
notice, alleging that, for sixty days during the 
half-year in question, he was not in the 
city exercising any trade etc., and therefore 
pleaded that he was not liable. He was convict- 
ed under 8. 125 (1) of the Act. Held that the 
conviction was right. 

Held also that the President of the Munici- 
pality can order prosecution, if the accused 
fails to pay after fifteen days from the dfte of 
service of notice, ilhd that failure to complain 
of the classification within the time limited is 
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5. — Madras Acta — {Continued), • 

Act 111* of 1904 (Madrai City Municipal) 

— {Concluded), 

ooxiclusive jinder S. 172 of the Act (a). In re 
yeeraraghavalu, 8 M.L.T. 305. 

Wallis and Kbishnaswamy iyeu, jj. 
References: — (aj 24 M. 205, A; 14 M. 140, 
not F. ; 7 C. 322. compared, 

(1-a) S. 118 — Sec No. 1, supra, 

(2) S, mo — Trader buffing goods through 
servant at Madras — JHhop in Tinnevelly — 
Whether carries on business at Madras — 
Profession tax— Liability to be taxed under 

6 '. mo. 

Held that, a person, who is a trader in piece 
goods and has a shop in Tinnevelly where he 
sells the goods and earns his profits, cannot be 
said to carry on business at Madras, merely 
because he buys his goods at Madras (where he 
has no office), through a servant, who, acting 
under his orders, buys and forwards them to 
Tinnevelly (a), and that he is not liable to be 
taxed under S. 120 of the Act. P.8.K. Hajee 
Bhlek Meera Rowther v. The President of 
the Corporation of Madras, 7 M.L.T. 80 
33 M. 82 --6 Ind. Cas. 744. 

MUNBO and ABDUB RAHIM, JJ. 

References : — (a) 6 II. & N. 711 ; (1896) 1 Q. 
B. 580 and 1908 A.C. 46, applied, 

(3) S. 120— See No. 1, supra, 

(4) S. 124 — See No. 1, supra, 

(5) S. 125— See No. 1, supra, 

(6) S. 126 — Sec No. 1, supra, 

(7) S. 172 — See No. 1, sup? a, 

J6}B. 177 — See No. 1, sup?'a, 

(9) S, 322 — Fee for license— Place used for 
more purposes tha?io?te—Potver 3 of Presi- 
dent of the Municipality, 

If the license is required for more purjibses 
than one, there is apparently nothing to prevent 
its issue, but there is also nothing to restrict the 
amount of the fee which may be charged for 
its issue, provided that it is levied with the 
approval of the Corporation and the sanction 
of Government. If the President, with such 
approval and sanction, prescribed in such a 
case a fee equal to the total of the fees which 
would be leviable if a separate license wore 
taken for the use of a separate place for each 
of the purposes for which the lic..nBe is required, 
the action of the President is not ultra vires, 
Mynd Mahomed Salb v. Llyod, 8 M.L.T. 
873. • 

MlLLEB and MUNBO, JJ. 


S,— Madras Acta— {Concluded), 

hot II of 1907 (Madras Hill Municipalities). 

Order under 8, 23 (3) — Finality'^Appeal 
under 8, 23 (4)~^Party entitled to shoio 
cause— Or, P,C, (Act V of 1898), 8a, 455, 
439, 

Held, fhat the finding of the Chairman under 
S. 23 (3), Act II of 1907, that a certain work 
was not in accordance with the approved plan, 
is final, subject to a right of appeal to the 
Council under S. 23 (4) of the same Act. 

The owner is entitled to show cause against 
an order under S. 23 (3) of the Act. In re 
H. Nabi Khan Sahib (petitioner), 7 kl. L. T. 
183 = 5 Ind. Cas. 929 = 11 Cr. I..J. 332. 

White, cj. 

6,-N. W. P. Acta. 

Act I of 1900 (N.W.P. and Oudh Munoipali- 
ties). 

(1) Ss, 87 (5), 149, 132 — Legality of notice 
and validity of conviction u?ider Ss. 149, 
152, application of, 

S. 87 of the Municipalities Act, 1900, was 
dot intended to empower a Beard to require a 
man to pull down bis house, though it had 
been standing there before the passing of the 
Act. 

If the Board have no power to issue a notice 
under S. 87 (5). it cannot be considered to be a 
notice under that section and the provisions of 
S. 152 do not apply. When the Board issued 
such a notice and it was not complied with, a 
prosecution could not be entertained (a). Ram 
Dayal v King-Emperor, 7 A.L.J. 1075. 

Chamibr, j. 

Reference : — {a) 27 '-.W.N. 2, R. 

(2) 8 , 147 — Prosecution under — Decision of 
Civil Coicf't in favour of the accused. 

In accordance with a decree of the Civil Court 
passed in favour of B against the Municipal 
Board of Etawah, B erected certain buildings. 
The Board objected and the Civil Court ordered 
demolition of some of the buildings and 
allowed others to remain. During the pen- 
dency of the proceedings in the Civil Court, 
the Board instituted proceedings against B in 
the Criminal Court. Held that it was not 
open to the' Board to prosecute B in relpect of 
the buildings, pending the decision of the 
Cifil Court, and to continue the prosecution 
after its decision. 
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iV. IV. P. Act3~--(Coneltided). 

*Aet 1 of 1900 (N.W.P. and Oudh Munoipali- 
tiei) — ( Concluded ) . 

The provisions of the Municipalities Act 
wore not intended to enable Municipal author- 
ities to override the decision of a Civil Court 
where that Court bad jurisdiction.^ Baldeo 
Prasad t. King-Emperor, 7 A.L.J. 735 » 7 
Ind. Cas. 288 = 11 Cr. L. J. 445. 

KAHAMAT HUSAIN and CHAMIKR, JJ. 

(8) S. 149— See No. 1, supra. 

(4) S. 152 — See No. 1, supra. 

lot 111 of 1901 (U.P. Land Revenue). 

(1) Ss. 4 (9). 46 — ^Nature of proceedings by a 
Revenue officer. See CuiM. PRO. CODE, No* 
160, 13 O.G. 198. 

(1-a) S. 46 — Sec No. 1, supra* 

(2) Ss. 142, 143, 146— Co-sharer confined in 
lock-up for arrears of revenue — Escape from 
custody. See PENAL CODE, No. 47, 7 A.L.J. 
21 . 

(2-a) S. 143 — See No. 2, supra. 

(2-6) S. 146— See No. 2, supra. 

(3) S. 147 — Citation under —Disobedience*^ 
Effect. See PENAL CODE, No. 20, 13 O. C. 55. 

7.— Punjab Acts, 

Act XX of 1891 (Punjab Municipal). 

(1) Ss, m (i) (/), 201 — Mu7iicipality — Bound- 
aries^ extension of — Octroi on goods stored 
at a place outside original^ hut within ex- 
tended boundaries at the date of extension — 
Attachment by order of Magistrate to re- 
cover octroi — Revision — Criminal cases — 
Criminal Procedure Code {Act V of 1898), 
S. 439. 

When a Municipality moves a Magistrate to 
take action under S. 201 of the Punjab Muni- 
cipal Act, it is bis duty to see that, on the facts 
as stated by the Municipality, the amount 
would be “claimable,’* ,i,e,, whether the claim 
is intra vires or ultra vires. If the Munici- 
pality is properly constituted and competent to 
levy the tax in the area in which it is sought 
to levy it, the Magistrate is not competent to 
enquire whether the amount claimed under a 
tax duly and legally imposed and said to be in 
arrears is due or not ; the remedy as to that 
lies under S. 52. But if he finds that the 
sum claimed could not be legally claimed from 
any one and is beyond the power, ultra vires of 
the Committee, then he is bound to refuse to 


• 

T.-rPuttJab Acta-^oncluded), 

Act XX of 1891 (Punjab Manlelpal)-«’(C/i.>r 
act. The Crown v. Kanhaiya Lai, 109 P.L. 
R. 1909 = 28 P.W.R. 1909 = 2 P.R. 1910 (Or.)i 
Robertson and Shah Din, jj. 
References : — 1 P.R. 1891 (Cr.), F.\ 22 A. 
210 ; 37 B. 173 ; 21 C. 319 ; 13 M. 1878 ; 1 M. 
158, R. 

(1-rtf) 8. 201 — See No. 1, supra, 

(2) S. 204—BrotheJ house, removal of -Dis- 
cretion of Magistrate — Exercise of discre- 
tion by his predecessor**- Complaint not 
addressed to Magistrate, 

The discretion of the Magistrate for the time 
being in charge of a District, which he is en- 
titled to exercise under S. 204 of the lilunici- 
pal Act, is not necessarily fettered by the 
manner in which his predecessors have in the 
past exercised that discretion. 

A petition presented to the District Magis- 
trate, and acted upon by him is a complaint 
within the meaning of 8. 204 of the Punjab 
Municipal Act, though it may not be addressed 
to him. Mustammat Malo v. The Crown, 28 
P.L.R. 1910. 

WILLIAMS, J. 

Act XIII of 1900 (Land Alienation). • 

Proceedings under — Perjury. 8ee PENAL 
CODE, No. 74, 80 P.L.R. 1910. 

Appeal (General). 

(1) Whether — lies from order of District 
Magistrate in trinUt conducted by him as 
Superintendent of Hill States outside the 
limits of British India, 

No appeal lies to the Chief Court from the 
order of a District Magistrate, in the case of 
tricfls conducted by him in his capacity as 
Superintendent of Hill States outside the limits 
of British India, since the Magistrate is not 
acting in his ordinary capacity as a ^lagistrate 
under the Criminal Procedure Code In tba 
matter of the appeals of Bishen Das, 14 P. 
R. 1910 (Cr.). 

REID, C.J. and RATTIGAN, J. 

(2) Evidence — PowSr of appellate Court te 
take further evidence— SessioJis Judge 
referring to documents not on the record of 
Magistrate's proceedings — Jurisdiction — 
Crim, Pio. Code (Act V of 1898), 8, 437, 

The 8eBsions Judge should not in an appeal 
refer to documents and evidence which did not 
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Appeal {QenevaA)—{Cotu.luded), , 

form p».‘t of the record of tho proceedings 
before tho Magistrate. In re Mutho Gowoden 
Y. Palaniandi Oownden, GInd. Gas. 12 = 11 Or. 
L.J. 221 = 8 M.L.T. 81. 

Miller and MUNUO, j.t. 

Iteferenc$s ; — 6 C.L.J. 251 ; 6 Cr. Ij. J. 357, 

i2. 

(3) Trial of person under 59, Frontier 
Crimes Regulation, wi^lmut the assistance of 
Council of Elders Course of appeal. 

Where a Magistrate, empowered by S. 59 of 
tho Regulation, tries, without the assistance of 
a Council of Elders, a person charged with 
having done an act punishable under the Regu- 
lation, the ordinary course of appeal prescribed 
by tho Code of Criminal Procedure applies. 
The King Emperor of India v. Mussammat 
Alam Khatun, 19 P.R. 1910 (Gr.). 

ARTHUR Reid, g.j. 

(4) Appeal — Disposal on prosecution evi- 
dence alone— Effect. See CRIM. PRO. CODE, 
No, 150, 7 M.L.T. 182. 

(5) Under S. 195, Cr. P.G.— Power of appel- 
late Court to take or call for further evidence. 
See Grim. Pro. Cook, No. 96, 7 M.L.T. 
128. 

(6) Conviction for theft and release upon pro- 
bation of good conduct under S. 562, Cr. P. C. 
— Whether appeal lies against the order. See 
Crim. Pro. Cook, No. 144, 5 L B.R. 129. 

(7) Order of Dt. Magistrate specially appoint- 
od* by Local Government to try criminal cases 
in a Native State outside British India — 
Jurisdiction of Chief Court to hear appeal 
from the order. See PUN.TAJJ Chikf COURT, 
No. 1, 20 P.W.R. 1910 (Cr.). 

(8) Judgment in — Contents of judgment. 
See Crim. Pro. Code, No. 140, 37 C. 194. 

(9) Order under S. 195, Crim. Pro. Code — 
Appeal— Jurisdiction. Sec CRIM. PRO. CODE 
•(Mysore), No. l-a, 15 M.C.C.R. 73. 

(10) Summary dismissal of — Exercise of dis- 
•crotion. See CRIM. PRO? CODE, No. 144-a, 13 
O.C. 309. 

Appellate Court. 

( 1 ) Power of, to take additional evidence — 
See CRIM.Pro.CODE, No. 14f-d, H M.L.T. 418 
and 428. 


Approver. 

(1) Evidence ’-‘Approver — Weight of appro-'' 
ver's evidence. 

The evidence of an approver has to be most 
carefully analyzed and considered. It must be 
so far above suspicion that a Court has no 
alternati^o but to accept and act upon it. 

Where the Court believes in the approver's 
evidence in part, and disbelieves in part, it has 
no alternative but to reject the evidence alto- 
gether. Balkaran v. Emperor, 7 Ind. Cas. 185 
(Cr.). 

Knox and karamat Husain, jj. 

(2) Pardon — Tender by committing Court — 
Retracting confession hefo/p special Bench 
— Proper Court to enquire question of for- 
feiture— Powers ofsjtecial Bench — Accused's 
right to challenge falsity of statements 
before special Bench after commitment — 
Cr.P.C. J598. Ss. 317,339. 

Where an approver, to whom a pardon was 
tendered under S. 337, Cr.P.C., 1898, by tho 
committing Magistrate, retracted his confes- 
sion and previous deposition before a special 
Bench of the High Court. 

• I 

Held, that it was only the committing Court, 
and not the special Bench, that ought to hold 
tho enquiry as to whether the approver has or 
has not complied with the conditions upon 
which the pardon was tendered, whether he has 
made a full and true statement and disclosed 
the true facts, and w’hether he has thereby for- 
feited the pardon (a). 

The special Bench cannot take any .action in 
respect of tho offence as regards which the 
pardon was tendered. 

Per Chatter jee, J. — After commitment it is 
pcrfectl;’ open to the accused to show before the 
special Bench that tho statements which are 
alleged to be false are true in fact, or were 
induced by improper influences. Emperor v. 
Abanl Bhushan Chuckerbutty, 37 G. 84'5^S.B.). 

HOLMWOOD, SHARFUDDIN and CHAT- 
TERJEE, JJ. 

preferences : — (a) 24 C. 492, appr.\ 30 B. 611 ; 
32 M. 173, R. ; 26 B. G75, D. 

(3) Evidence of — Value — Corroboration neces- 
sary. See Penal Code, Nos. 73 and 74-(i, 
13 O C. 235 and 13 O.C. 243. 

Arms Aot. 


See Act XI of 1878. 
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DIGEST 

Auam Labour and'EmUration Abt. 

f See ACT VI OF 1901 (BRNOAL). • 

AttesBor. 

(1) Person not sunimo^ied to aot as assessor 
acting as such — Trial with the aid of person 
not summoned to act as assessor, legality of 
— Constitution of Courts defect where 
mere irregularity ^ Accused^ want of objec- 
tion by — Cr.P.C., Ss, 3si6 and 537. 

In this case the Sessions Judge under S. 326, 
Gr.P.G., had requested the District Magistrate 
to summon hvc persons to attend as assessors. 
When the case was taken up only one of those 
persons was present. Thereupon the Sessions 
Judge directed that a search should be made as 
to whether there was any one present in the 
precincts of the Court who was acquainted with 
English and who could be required to act as an 
assessor. The result of th«* search was that 
the Nazir of the Court was produced and was 
directed by the Judge to act as an assessor. 
The Judge noted that no objection was raised to 
the course taken by him. 

Heldt that, as the Nazir was not a person 
summoned to act as an assessor, and there was 
nothing to show that he was on the list of assess- 
ors and could have been summoned, the trial* 
was illegal. 

Held further, that, in the circumstances, the 
Court was not properly constituted, aud a defect 
of this kind was not a mere irregularity which 
could be cured by S. 637, Cr.P.C. 

Held also, that the fuct that the appellant 
did not object to the Nazir’s sitting as an assess- 
or was immaterial. Khub Singh y. King- 
Emperor, 13 O.C. 337 (Cr.). 

ClIAMIER, .T. 

Reference : — 15 Bom. 5M ; 26 Bom. 695, R. 

Attaohment. • 

Cognizance of an offence of mischief by cut- 
ting timber — Order of attachment of trees — Its 
legality, ^ee CiiIM. PRO. CODE, No. 81, 37 
G. 221. 

Attempt. 

Essentials of intention necessary. See ACT 
XXV OF 1867 (PRESS), No. 1, 12 Bom. L. R. 
675. 

Bail. 

(1) Persons required to execute bond for keep- 
ing peace '-Refusal of bail to such persons — 
Legality. See Grim. PRO. CODE, No. 8, 7 M. 
L. J. 104. 


OF GASES. 

BaiJ — iConcluShd). '• 

(2) Power to grant. See ACT XIV SF 1908 
(Criminal law amendment). Nos. 2 and l, 

14 G.W.N. 516 and 512. 

♦ • 

(3j Order refiising^ Judgment— Appeal. See- 

Letters Patent, Madras, No. i, 4 Ind. 
Gas. 871. 

Berar Municipal Law ( 1886 ). 

8s. 146 (i), 151 — Municipal member — Be- 
coming interested in contracts in contraven- 
tion of the terms of 8. 146 (i) — Applicability 
of 8. 151 — Offence wider S. 168^ l.P.C . — 
Complaint ^ as required by 8, 151, whether 
necessary --‘Objection overruled summarily 
— Propriety. 

I Where a member of a Municipal Committee 
j in Berar becomes directly or indirectly interest- 
ed in contracts made with the said Committee, 
in violation of the prohibition contained in 
S. 146 (1) of the Berar Municipal Law, 1886, ho 
commits an oilonco punishable under S. 168, 
I.P.C., and S. 161 of the Berar Municipal Law, 
1886, has no application. S. 151, Berar Muni- 
cipal Law, 1886, applies only to what arc 
generally known as Municipal offences, i.e., 
offences against the powers, rules and bye-laws 
of a Municipal Committee, in respect of which 
the Committee is given a discretion to comj)lain 
or not to complain, and in such cases, the 
Criminal Courts are restrained from taking 
cognizance unless and until the Committee has 
complained. Narayan y. Emperor, 6 N.L.B, 
114 (Cr.). 

Stanton, a..j,c. 

Bombay City Municipality Act. • 

See ACT III OP 1888. 

Calcutta Municipal Act. 

Seef ACT III OF 1899. 

Cantonment Code. 

(1) 8. 203 — Meaning of section — Informa- 
tion, by Medical officer of one Cantonment 
to another, whether amounts to prima 
facie grounds for believing.'* 

Information forwarded by the Medical officer 
of one Cantonment t^ the authorities of 
another, to the effect that a woman is believed 
to have a venereal disease, amounts to “ prima 
facie grounds for iielieving” within the mean- 
ing of S. 203 of the Cantonment Code. The 
section does not mean that the authorities 
issuing the notice must have something in the 
nature of legal evidence before them ; on thq 
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Cantonment Code — (Concluded)* 
contrary, the va^ue and general wording em- 
ployed in the section seems intended to cover 
all such n^atters as would reasonably justify an 
executive officer in taking action. Imperatop 
Y. Phuski, 3 Sind. L. R. 184 = 4 Ind. Gas^ 
1167. 

Knight and Crouch; j.c.s, 

(2) 5. 283, fine under, for breach of the con- 
ditions of a license — No notice to Uieaccused 
— Legality of ftne-^l roceedings, if judicial 
proceedings-^Revision^ Accused entitled to 
copy of proceedings in the summary re- 
gister. 

Where the accused was ftned under S. 283 of 
the Cantonment Code for breach of the condi- 
tions of his license, and there was no proof 
that any notice was issued to the accused and 
that he failed to comply with any such notice 
or otherwise committed a breach of the provi- 
sions thereof. 

Held that S. 283 of the Code was not appli- 
cable, there being no notice to the accused ; 
that the proceedings were judicial proceedings 
and, as such, revisable by the Chief Court ; 
that the only lawful penalty was the cancella- 
tion or suspension of the license ; and th4t the 
accused was entitled to a copy of the proceed- 
. ings in the summary register. Mangi Ram 
y. The King-Emperor of India, 9 P.R. 1909 
(Cr.) = 37 PjL R. 1910. 

JOHNSTONK, J. 

Cattle. 

11) Powers of police with regard to seizure 
nf— . See Crim. Pro. Code, No, 175, 14 
P.W.R. 1909 (Cr.). 

(2) Disappearance of — Presumption. See 
Penal Code, No. 43, 6 Ind. Cas. 260. 

Charge. 

(1) Charge— Conviction without charge — Con- 
viction for offences under Ss. 447, 352, 
l.P.C, — Conviction by appellate Magistrate 
for offences under S. 379— Legality. 

Where the accused were charged under 
Ss. 447 and 352, 1.P.C., and convicted by the 
Magistrate, and the appellate Magistrate, with- 
out expressing any opinion as to whether those 
convictions wore right, convicted the accused 
under S. 379, I.P.C. 

Held that the charge of theft is a distinct 
nnS separate charge, and should have been 
separately made, and thtf accused given the 
opportunity of answering the same. In n 


Charge — ifioncluded ) . 

Bommareddi Somireddi, 7 M.L.T. 202 *■ 
6 Ind. Oas. 974 = 11 Cr. L. J. 340. 

SIR Arnold W|iite, c.j. 

References 27 C. 660 ; 80 C. 288, apph 
(2) Addition of further charge by Sessions 
Judge as to offence committed independent of 
the chalrge on which committal ‘is based— Ille- 
gality. See Grim. Pro. Code, No. 112, 20 P. 
B. 1909 (Cr.). 

Charter Act (24 and 25, Yie. C. 104). 

8. 15 — When High Court will interfere—. 
See Crim. Pro. Code, No. 49-6, 7 Ind. Cas. 798. 

Cheating. 

(1) Cheating by false personation — Student' 
entitled to concession tickets obtaining a 
pass on a certificate given to another 
student— Whether amounts to an offence. 
Four students, who were entitled to travel 
at a reduced rate, were mentioned in a certifi- 
cate which was properly signed by the proper 
authority and endorsed by the railway com- 
pany. The accused, who was not one of the 
four, was also entitled to travel at the reduced 
.rate, as a student, and there is no rule prohi- 
biting the transfer of student's ticket. On the’ 
presentation by the accused, of the endorsed 
certificate containing the names of four persons 
eligible for concession tickets, the Railway Com- 
pany issued a pass for four' passenger tickets, 
and arrested the accused who was convicted. 

Held that the conviction was bad, as it 
cannot be assumed that the accused intended' 
to use the pars for persons who were not en-< 
titled to travel at the reduced rate. In re. 
James Fletcher, 7 M.L.T. 201 = 5 Ind. Oas. 
793 = 11 Cr. L.J. 339. 

SIR ARNOLD WHITE, C.J. 

(2) *What amounts to— Promise to do some- 
thing in the future — Effect. See PENAL CODE, 
No. 83, 26 P.W.R. 1910 (Cr.). 

(3) Essentials of the offence of—. See 

Penal Code, No. 43, 6 Ind. Cas, 250. ^ 

(4) Mortgagor not disclosing his defective 
title. See Penal Code, No. 88-a, 40P.W. 

R. 1910 (Cr.). 

V 

Chemical Analyst. 

(1) Report of — How far and ' when* evidence.; 
See PENAL Code, No. 54, 7 M.L.T. 314. 

(2) Articles sent to the — Proof as to such' 
articles. Sec EVIDENCE ACT (MYSORE), 
No. 1, 15 M.C.O.R, 1. 
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' Chowkldari Act. • 

See ACT VI OF 1870 (Bjenoal;. 

City Municipality Act. 

See ACT III OP 1904 (MADRAS). 

City Police Act. « 

See ACT III OP 1888 (MADRAS). 

CiTil law. 

Principle of, when applies to a criminal case. 
See Penal, code, No. 83, ‘26 P.W.R. 1910 
(Or.). 

Civ. Pro. Code (1908). 

O. ‘21, r. ‘24 — Essentials of warrant — 
Resistance to execution of warrant when not 
illegal. See PENAL CODE, No. 30, 14 C.W.N. 
282. 

Cognizance. 

What amounts to. Sec ACT XIV OF 1908 
(CRIMINAL LAW AMENDMENT), No. 1, 14 
O.W.N. 512. 

Commitment. 

(1) Commitment proceedings — Defence reserv- 
ed — Trial ’^iJispensing with u'itnesses* • 

Whore, during the course of the commitment 
proceedings, an accused person declines to 
disclose the nature of his defence, it is a fair 
presumption either that there is no defence at 
all or a story is in contemplation which will 
not bear investigation. 

A prosecutor is not legally bound to tender 
for cross-examination a witness whom he docs 
not intend to examine, but, before releasing 
witnesses from attendance, the Court should 
satisfy itself that their evidence will not be 
required cither for the prosecution or for the 
defence (a). Sanjiva • v. Governmfiiit of 
Mysore, 15 M.C.C.R. 265 (Cr.). 

STANLEY ISMAY, C.J., and KRISHNA 
RAO, J. 

Reference : — (a) (189.^) 16 All. 84, F. 

(2) Commitment on oiTonccs not triable 
exclusively by Court of Session — Legality. See 
Crim. Pro. Code, No.^154, 7 M.L.T. 186. 

(.3) Sessions Court — Commitment — S('.rao ac- 
cused committed while others not arrested — 
Quashing of commitment. See Crim. Pro. 
CODE, No. 155, 7 M.L.T. 187. 

(4) Certificate by Political Agent under 

S. 188, Or. P.C. — Charge not mentioned in the 
certificate — Order of commitment — Whether 
good. See CRIM. I'RO. CODE, No. 79, 8 M.L. 

T. 203 (Cr.). 

4Cr, 


Commitment— (Concluded), 

(6) Framing of charge — Order of — Procedure. 
See Crim. Pro. Code, No. i 07, 19 Bom. L.R. 
521. 

(6) When, should be ordered. See Crim. 
i»RO. Code, No. 108-i. 12 Bom. L. R. 923.. 

Companies Act. 

(1 ) See ACT VI OF 1882. 

(2) Offence undo# Companies Act—Compo- 
tency to prosecute. See ACT VI OF 1882 (COM- 
PANIES), No. 1, 35 P.W.R. 1910 (Cr.). 

Complaint. 

(1) — when can form subject of charge 
under S. 211, Penal Code— Accused filing 
complaint before the disposal of original com- 
plaint against him— Conviction under S. 211 
—Effect. Sec PENAL CODE, No. 42, 3 Sind. 
L.R. 189. 

f‘2) — dismissed — Petition for revision to the 
Sessions Judge also dismissed — Fresh complaint 
on the same facts not allowed. See CRIM. PgO. 
CODE, No. 105, 11 P.W.R. 1910 (Cr.). 

(3) Dismissal of —Revival of, on same facts 

— Court’s discretion to proceed or not with it — 
Remedy for wrong dismissal of. Sec CRIM. 
Pro. Code, Nos. 12G-a and 126-6, 4 52 

and 58. 

Compounding offences. 

Re %'ision — Power of Court to give leave to 
compound. See CULM. PRO, COUE, No. 156, 7 
A.L.J. 103. 

Compromise. 

(1) Compromise — Award of compensalibn 
after —Tllegal, 

Sec Crim. Pro. Code, No. 123-6, 30 P.R. 
1910 (Cr.). 

Confession. 

(1) Confession, retracted— Corroboration — 

Penal Code, Ss. 114, SOU, conviction under 
— Charge under S, SOU, Penal Code, 

Where a confession was taken by a Magis- 
trate in' jail with a police officer in the next 
room and was subsequently retracted. 

Held, such a confession could not be acted 
upon unless supported by very good corrobora- 
tion. 

Quiere, — Whether a person charged under 
S. 302 as a principal can be convicted gndcr 
Ss. >302 and 114 as^aii abettor. Sheikh Bohali 
Y. The King-Emperor, 11 C.L.J. 278^5 Ind. 
Cas. 773 = 11 Cr.L.J. 247. 

STEPHEN and CARNBUFF, JJ. 
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ConfesBioki-* ( Continued ) . 

(9) Confession^ definition of — Retracted con- 
fessionr-trCon oboration — Confession of co- 
accused — Discovery of important fact — 
Evidence Act (I of S. '^7. 

1. An admission of all the ingredients required 
to constitute an oiTonco is a confession. A 
statement of the following kind cannot bo re- 
garded as a confession of compile ty in an 
offence. 

“ I told the other accused that, if they want- 
ed to kill my husband, they were at liberty to 
do so, and I would bring no case against them. 
But when they arrived at my husband’s house 
on the fateful night, I endeavoured to restrain 
them and was only prevented from doing so by 
their throats to kill me and my son :f T inter- 
fered. I did neither take any part in the mur- 
der, nor did 1 in any way assist the murderers 
after my husband was put to death.’* 

2. A confession, taken in conformity with the 
strict provisions of the law by a Magistrate 
cannot bo ruled out of Court, simply because 
the accused was produced before the Magistrate 
with the sole object of having his confession 
recorded by him (a). 

3. A confession of a co-accused is corrobora- 
tive evidence of another co-accused’s confession, 
if the former supports the latter in all its 
material parts. 

4. A confession retracted at an early oppor- 
tunity must bo very carefully scrutinised before 
it is accepted by the Courts. But if the confes- 
sion is made under circumstances which pre- 
clude the idea that it was not genuine, and if 
the confession is such that, had there been no 
retraction, the Court would not have hesitated 
to accept it as a voluntary admission of guilt, 
its value is not diminished simply because its 
author has subsequently thought fit to disclaim 
it (6). 

5. The fact of pointing out the place where 
the murdered body is found strongly corrobo- 
rates the confession in a very material parti- 
cular. But when the place has already boon 
pointed out by another co-aocu.sed, the value 
of this evidence remains very small. 

6. Jn the absence of any evidence connecting 
the accused with the commission of the crime, 
it ]B not lawful to convict an accused person 
simply on the strength of the co-accused's con- 
fession. Bhag Singh y. Emperor, 4 Ind 


Conf esaion— (Confint^ed) . 

Cas. 429 = 24 P.W.R. 1909 (Or.) = 153 P.L.R. 
1909. 

RATTIOAN and SHAH DiN, JJ. 

Beferefices : — (a) 21 P.R. I860 (Cr.), not 
nppl. (6) J6 P.R. 1903 (Cr.) ; 163 P.L.R. 1903, 
h\ 

(3) Confession— State^nent by a person not 
implicating himself — Inadmissibility vf 
such a statement — Circumstantial evidence 
—Evidence Act, Ss. 11 and 30—Murder» 

Held that : — 

1. A statement of an accused to the cfloct 
that, under threats of death, he was forced to 
sit. outside the door of the house where a murder 
was being committed, to warn the murderers 
of the approach of any body, and not to divulge 
the secret and to remain an impassive agent in 
the crime, and that ho took no part in, on the 
other hand he vainly tried to dissuade the co- 
accused from committing the crime, does not 
amount to a confession of either murder or its 
abetment, and consequently is also inadmissible 
in evidence under S. 30 of Act I of 1872, against 
the co-accused. 

2. A retracted confession, though admissiblo 
in evidence, is not of much value. 

3. The circumstantial evidence, not satis- 
factorily explained, to the following ollect, is 
sufficient to convict G and S of murder, oven 
in the absence of a clear and strong motive for 
committing it. 

“ The deceased was the wife of one G who 
was living with her in the quarters adjoining 
those occupied by S his brother at M ; on 25th 
May she was seen alive in the company of G 
and S, («nd said sue was going off early next 
day with G to K ; and after 25th she disap- 
peared and was never heard of until her body 
was found in a well at M on 26th Jul^. The 
medical opinion was that the body was that of 
a woman and v/as thrown down the well after 
being fully murdered and it must have been in 
water from two to four weeks. G arrived at K 
without her on 27 ch July ; neither G nor S 
gave report to the Police of her disappearance 
and on the 6th August ornaments worn by her 
were found with S.” 

4. Satisfactory proof that clothes found on 
the body of a murdered person belong to him 
and were worn by him immediately before dis- 
appearance is sufficient to find that the corpse 
is of that person, although it is too decomposed 
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* Oonfetiloa— (Con/intttfd). 
to be identified otherwise. Oul HaBian and 
Rasul Khan v. The Crown, 38 P.W.B. Cr. 
1910. 

BEID, O..T., and BATTIQAN, J. 

(4) Burden of proof— ‘Rape on •a child— 
Complaint of robbery— Report of Chemical 
Examiner —Confession, 

The aocused, who belonged to the menial 
staff of a railway station, were convicted of 
ravishing a girl 11 — J8 years of age, who was 
travelling in a train and was left at the station 
while getting a drink. Their confessions were 
recorded by a Magistrate of the first class a 
day after the occurrence, and the Chemical 
Examiner’s report supported the girl’s story. 
On appeal it w<as contended that the confessions 
were not admissible in evidence and that the 
girl having in the first instance complained 
only of the robbery of her orncamerits was not a 
credible witness. 

Held that the contentions were not valid, 
for the confessions were validly recorded and 
appeared to be voluntary, and the fact that the 
girl in the firsts instance complained only *of 
robbery of the ornaments to the strangers was 
natural. Sosni v. The Grown, 98 P.L.B. 
1910. 

REID, c.J. 

(5) Confession— Admissibility of statement 
alleging that it was not voluntary. 

Where the accused makes a statement in 
writing containing an allegation, from which 
it is to be inferred that the statement of which 
it forms a part was not voluntarily made, held 
that such a statement is not admissible under 
the provisions of the Grim. Pro^ Code. 
Emperor v. Taranath Roy Chowdhry, 37 C. 
736. 

WOODftOFFE, J. 

(8-a) Confession of co-accused — How far can 
be acted on. 

The confession of a co-accused cannot bo 
taken into consideration, whore he does not 
substantially implicate himself to the same 
extent as the other accused, but or. the con- 
trary tries as far as he can to minimise the 
part he took. Where a conviction is based for 
the most part on such evidence, it is bad in 
law. Sivasami PiUai y. Emperor, 8 Ind. 
Oas. 719 (Cr.). 

MUNBO and Sankab^N KAIB, JJ. 


ConfesiioB— (Ooncl7^ded) . • 

(6) Act I of J872 (Evidence), S. 91 — Appli- 
cability of, when writing is not evidence of 
matter recorded — Search list — Whether 
excludes oral evidence as to mattery 

^ recorded therein— Confession— Non-com- 

pliance loith Government order — Weight to 
be attached to Govt. Order— Question whether 
confession was voluntary — Oral evidence to 
prove— Admissif^ility—Cr.F.C,, S- 167 » 

S. 91, Evidence Act, pre-supposes that, where 
a certain matter is required by law to be reduced 
to writing, the writing is itself evidence of the 
matter so reduced, and the section does not 
apply if the writing is not evidence of the 
matter. 

A search list is not evidence of the matter 
stated therein and it does not therefore exclude 
oral evidence of such matter. 

As regards a confession, the only question to 
be determined is whether the confession was 
voluntary or not. 

A (lovornment Order prescribing rules as to 
tho mode of recording any confession or state- 
ment under 8. 167, Cr. P.C., has not the force 
of law, and failure to comply with its provisions, 
though it might bo a circumstance^ to be 
considered in deciding tho question whether a 
confession was made voluntarily or not, does 
not preclude admission of evidence to prove the 
character of the confession. The Pablio 
Prosecutor v. Sarabu Chinnayya, 33 M. 413. 

SUBUAHMANIA AlYAU, O.C J., and 

O’Faubeel, j. 

• 

(7) Admissibility — Record of, by Magistrate 
who subsequently holds enquiry-— Confession 
made during investigation — Effect --Value of, 
against co-accused. See GUIM. PRO. CODE, 
No. 71, 37 C. 467. 

(8) Definition of — Whether confession admis- 
.sible in evidence if made to a police officer. 
See Evidence Act, No. 6, 5 L.B.R. I3l. 

Construction. 

1. — OF Acts. 

2. — Of WoitDs. ^ 

1.— (Of Acts). 

(1) Statute — Interpretation — Rules or bye- 

laws, whether form part of the Act. See ACT 
VI OP 1898 (POST OFFICE), No. 1, 7 M.L.T. 
69. • 

(2) Penal statutes— Construction. Bee 

STAMP ACT (1899), No. 1, 7 A.Ii.J. 180. 
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Construction --{Concluded ) . 

1.— (Of kcU)— {Concluded). 

(3) Admiasibility of proceedings of Legishi- 
tive Council for purposes of. See PENAL 
CODE, No. 20, 13 O.C. 55. 

(4) Rules as to — Duty of Court. See Clil.\n 
Pro. Coop:, No. co, 7 a.Ij.J. 108. 

(6) Value of marginal notes. SeoAf^TXVIlI 
OP 1879 (Legal Practitioners). No. 2, 
G Ind. Cas. 313. 

(6) Interpretation of words having a popular 
meaning— Exception to the rule. See ACT ITT 
OP 1888 (CITV OP J30MRAV MUNICIPAL), 
No. 1, 12 Bom. L.R. GG9. 

(7) — where language is plain and unambigu- 
ous. See Crtm. Pro. Code, No. ill, 7 A.L.J. 
897. 

2.— (Of words). 

(1) Moaning of “ land.” See Crim. PRO. 
Code, No. go, 14 G W.N. Gil. 

(2) Meaning of ‘ child ” in S. 488, Crim. Pro. 
Code. See CRTM. PRO. CODE, No. 1G3. 28 P. 
W.R. 1910 (Cr.). 

Contradictory statements. 

Mode of proving. See PROOF, No. 1, 4 S.L. 
R. 38. 

Conviction. 

— upon a hypothetical state of facts— Legali- 
ty. See Penal Code, no. 17, ii C.L.J. 270. 

Copyright. 

‘I'l) Use of the word— False description — Con- 
viction. See Penal Code, No 94, 7 liLL.T. 
309. 

Costs. c 

(1) Who may decide by whom costs are to 
be paid — Time for making order for — . Who 
may pass order as to amount of — . See CRIM. 
Pro. Code, No. 64, 13 O.C. GG. 

Court. 

(1) Person not summoned to act as assessor 
acting as such — Defect in constitution of — 
See Assessor, No. i, i5 O.C. 337. 

Criminal cases. 

Duty of Crown to produce evidence in Crimi- 
nal t«iai. Soo Evidence, No. l, 3 S.L.R. 
200 . , 

Cittninal Law Amendment Act. 

si^ACT XIV of iqps. 


Crim. Pro. Code. 

( 1 ) S$, 4 {m), 176 — Execution proceedings^ if 
judicial proceedings — Jwisdiction of exe- 
cuting Court to determine genuineness of 
decree — Onus of proof as to jurisdiction. 
The petitioners presented an application for 
the execution of a decree alleged to have, been 
passed, whereas as a matter of fact no such 
decree had been passed, and all the statements 
contained in the application were false. I'he 
Court took action under S. 476, Cr. P. C., the 
petitioners were prosecuted, and convicted 
under S. 193. 

Held that execution proceedings are “Judicial 
proceedings “ within S. 47G, Cr. P. C. The 
test which has to be applied to a particular 
proceeding before a Court, to determine whether 
it is or is not a “Judicial proceeding*’ for 
the purposes of S. 47G, is, whether, in the 
course of that proceeding, the Judge has power 
legally to take evidence on oath, not whether 
ho lia.s actually taken such evidence. [See 
S. 4 (m), Cr. P.C. («).] 

Held, also that the Munsifl had jurisdiction 
in the matter, as the onus lay upon the peti- 
tioners of showing that the amount of the 
decree sought to bo executed exceeded the 
pecuniary limits of the Munsifl*? jurisdiction 
and they wore unable to discharge the same. 

Held further that the MimsilT had jurisdic- 
tion to enquire into and decide the question of 
genuineness of the decree, and the more fact 
that the decree was fictitious and so not execut- 
able cannot make the proceedings, so far as 
regards the determination of the genuineness 
or otherwise of the decree, void for all purposes. 
Chanan and Raghu Ram v. Crown, 1 P.B. 
1910 = 3 P.W.R. 1910 = 6 Ind. Cas. 267 = 11 Cr. 
L.J. 90i> 

Robertson, o.c.j., and Shah Din, j. 

References :— 32 C. 3G7 ; 35 C. 133, Diss. ; 10 
C.W.N. 65, F. ; 10 B. 288, R. 

(2) S. 30 - Sec No. 124, infra. 

(2-a) S. 35— Separable offences under S. 71, 
I.P.C.. whether distinct offences under S. 36, 
Crim. Pro. Code. — Punishment. See PENAL 
Code, No. 4, 3 S.L.R. 224. 

(2-6) S. 43— Effect of decree for restitution of 
conjugal rights. See MAINTENANCE, No. 1, 
U.B.R. 1910, 2nd Qr., 34. 

(3) S. 64 — Power of police officer to arrest 

without warrant — Case of burglary — Rea- 
sonable suspicion — Assaulting police officer 
— Offence-under 8. Penal Code* 
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* Gpim. Pro. Code^-lContinued)- • 

Under S. 54, Grim. Pro. Code, w police 
officer investigating a charge of burglary {a 
cogninable case) is empowered to arrest, with- 
out an order from a Magistrate or a warrant, 
persona against whom a reasonable ^suspicion 
of having been concerned in the burglary exist- 
ed, and so the persons assaulting the police 
officer while arresting them would be guilty of 
an offence under S. 332, Penal Code {a). The 
Crown V. Yusilf and others, IS P.R. 1910 
(0r.)==S2 P.W.R. 1910-G Tnd. Gas. 954 =11 
Gr. L. J. 423. 

ARTHUR Reid, c.j. 

References : — (a) 18 A. 246 and 20 C. 030, D. 
(4) Rs. 62, 143, 190, 191 and 623 {,3) -Police 
report — Transfer of case — Notice • 

Held, that, under S. 190 '6), the term 
{Police Report) does not necessarily mean only 
a Chalan, but includes also a report by the 
Police under S. 02 of the Code of Criminal 
Procedure, 1898, cl. (c) of the former section 
cannot possibly cover a case of information 
derived from the police, and does not oblige a 
Magistrate to proceed under S. 191 of the 
Code and ask th8 accused whether he consent- 
ed to bo tried by him. 

Held, also, that the rule that notice should 
be given before a criminal case is transferred 
at the instance of a party docs not apply where 
the District IMagistrate suo nioto withdraws it 
to his own file or transfers or re-transfers it 
from one Court to another under his control. 

Held, further, that under S. 52S (3) “ rea- 
sons’ ’ for transfer should bo recorded ; but the 
defect does not necessarily vitiate the order of 
transfer, and the superior Court can call for 
the reasons. 

The provisions of the Indian law in* regard ■ 
to the transfer of criminal cases arc calculated * 
to be used, and arc in practice used, not to . 
further justice, but to harass and .annoy oppo- 
nents. Abdullah y. The Crown, 35 P.W.R. 
1909 (Or.) -3 P.R. 1910 = 4 Tnd. Cas. 1025 
= 11 Or. L. J. 150. 

JOHNSTONE, J. 

References : — 28 P.R. 1902 ; 24 M. 317i F . ; 
22 B. 549, D. and Disappr, 

(6) Ss. 76, 537 — Essentials of scare h warrant. 
See Act III OF 1867 (GAMBLING), No. 3, 23 
P.R. 1910 (Cr.). 

(6-a) Ss. 9J, 96,192 — Account hooks, produc- 
tion of— Procedure to be followed - Valu- 
able security '“Title page of account book i 


Crim. Pro. Code — (Contimied). • 

sigtied by partners — Penal Code [Act XLV 
of 1860), Ss, 30, 177. 

The complainant complained before a Magis- 
trate that the accused had fraudulently 
^mperod with the account books of a partner- 
ship business. The Magistrate directed the 
Police “ to enquire and report and to take 
possf'ssion of the khata books.” The Magistrate 
not being Sritisfieds with the Police report 
submitted to him, referred the case to an 
Honorary Magistrate for further enquiry and 
report. The Honorary Magistrate reported 
that the charge was not “ utterly devoid of 
foundation.” The Magistrate then directed 
the issue of process for the attendanceof the 
accused to answer a charge under S. 477, Penal 
Code. 

Held, that the order upon the police to 
take possession of the account books of the 
firm was illegal, and that, if tlmir produc- 
tion was necessary, the Magistrate should 
have issued either a summons to produce under 
S. 94 or a search warrant under S. 96 of the 
Crim. Pro. Code. 

Held, also, that the order directing the 
Honorary Magistrate to enquire and report 
was one not authorized by law, and thaf, if the 
Magistrate thought proper to refer the case to 
some other ^lagistrato for an enquiry other 
than a loc.al investigation, ho should have 
transferred the case under S. 192 of the Crim. 
Pro. Code, to such Magistrate, not for report, 
but for disposal 

A title page of an account book of •a 
firm, containing the names of the several 
partners and showing the amount of capital 
contributed by each, if signed by the partners, 
may be a valuable security within the meaning 
of S. 30, Penal Code. Hari Charan Gorai v. 
Srish Chandra Sadhukhan, 7 Ind. Cas. 747 
(Gr.). 

Chatter JEK and Teunon, .tj. 

(5.b) S. 96 — Transfer of complaint by Dis- 
trict Magistrate to Deputy Magistrate for 
disposal — Issxie of^earch warrant by Deputy 
Magistrate — Omission to examine com- 
plaintant on oath. 

Where a District Magistrate transferred a 
complaint to the Deputy for enquiry and dis- 
posal, and the latter, without examining the 
complainant on oSth, issued a search warrant 
under S. 96, Crim. Pro. Code. Held, that the 
issue of 4ihe search warrant was illegal, and 
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Cpim. Ppo. {Continued). 

that the warrant should bo discharged, in re 
Sina^upunatha Pillai. 7 Ind. Cas. 895. 
MUNRO and SANKABAN NAIR, JJ. 

Reference: — 13 M. 18, F, 

(6) S. 100 — Complaint against husband fdr 
keeping wife in confinement — Procedure to 
he adopted by the Magistrate, 

ITeldf that, on a cnmpli^int against a husband 
for keeping his wife in confincincnt, the Magis- 
trate taking its cognizance is not allowed to 
pass an hasty order to the following eRect: 

S. B. slates that her husband is keeping 
her in confinement. She wishes to go to her 
mother. She is at liberty to go where she 
pleases.” 

Before finally disposing of the proceedings, 
he is bound to hear both sides, and after mak- 
ing such inquiry as may seem necessary, ho 
should pass such order as may seem right. If 
he finds the confinement amounted to an 
offence, he should lot the wife go and warn 
the husband against interfering with her except 
through a Civil Court. If on tho other hand 
he arrives at tho conclusion that such is not 
the case, he should advise the wife to go homo 
with ^cr husband, warning the husband 
at the same time against using any coercion in 
taking the wife with him. Shep Shah v. 
Musainmat Sakiiia Begam, 29 P.W.H. 1910 
(Cr.) = 7 Ind. Cas. 354 = 11 Cr. L.J. 450. 
JOHNSTONK, J. 

(7) S. 203 — Search list — Evidence — Whether 
^ search list the only evidence of its contents. 

The contents of a search list need not be 
proved by the search list alone. “ External 
evidence of its contents is admissible.” Elama- 
thaa Y. Empepop, 11 Cr. L.J. 13G = 5 ind. 
Cas. 438 = 7 M.L.T. 362. 

BknsON and ARDUR RAHIM, JJ. 

References: — Weir’s Criminal Rulings, 4th 
Ed., Vol. II, p. 515, not followed ; Weir’s 
Criminal Rulings, 4th Ed., Vol. II, p. 767, F. 

(7-a) S. 103 — Sec No. 71, infra, 

(8) S, 106 — Accused convicted by second class 
Magistrate— Direction of Sub- Divisional 
Magistrate to execute bonds on appeal — 
Legality, 

The order of the Deputy Magistrate, in 
appeCl, directing the execution of a bond under 
B. 106, Cr.P.C., is illegal, V»hore the convict- 
ing Court was a second class Magistrate and 
therefore not a Magistrate who could make an 


Cphn. Pro. (Continued). 

order under that section, in re Latohumana 
Thalavan and others, 7 M.L.T. 104=5 Ind. 
Cas. 807. 

Benson and abdur Rahim, jj. 

References ; — 29 M. 190 and 30 M. 48, R, 

(9) S. 106, cl, 3— Order by appellate 

Court— Jurisdiction of original Court — 
Limitation on appellate Court's power — 
Indian Penal Code (Act XLV of 1860), 
S, 71 — Conviciion for several offences. 

An appellate Court is entitled to order an ap- 
pellant to furnish security to be of good be- 
haviour under S. 106, Crim. Pro. Code, and tho 
power of tho appellate Court under cl. 3 of 
that section is not limited in any way by the 
powers of tho original Court which tried tho 
case (a). 

A Magistrate of the second class convicted 
the accused under several sections and sentenced 
them to several terms amounting to nine 
months. Held that S. 71, Penal Code, did not 
apply, and tho Magistrate was empowered to 
pass separate sentences for different offences 
(S), Dharam Dass y. King-Emperor, 7 A.L. J. 
910 (Cr.)-7 Ind. Gas. 412 = 11 Cr.L.J. 480. 
TlJDRAhL and OlIAMIER, JJ. 

References: — (a) 33 Bom, 30, F, (5) 9 All, 
646, F. 

(9-u) S, 206 (3)— Conviction for offences under 
Ss, 147, 323, Penal Code — Appellate Court 
conjirming sentence and ordering security 
to keep peace — Legality, 

Where a Sub-Divisional Magistrate, while 
confirming tho sentence of the lower Court for 
offences under Ss. 147 and 323, Penal Code, 
ordered some of the accused to furnish security 
underG. 106 (3;, Cr.P.C., held that the order 
of the Sub Divisional Magistrate is opposed to 
the decisions of the Madras High Court, and 
the order, so far as it directs security to be 
taken, should bo set aside (a). EmpePOP Y, 
Rhoddamatiia, 8 M.L.T. 291. 

Sankaran Nair, j. 

References (n) 30 M. 48; 30 M. 182, F ; 29 
M. 190, R,\ 33 B. 33, notF, 

(9-b) Ss, 106 — Security to keep peace— In 
what cases may he demanded, 

S. 106 of the Cr P.G. is not applicable to a 
person not convicted of riot, assault, or other 
offence involving a breach of the peace, or of 
abetting tho same, or of assembling armed men, 
or taking other unlawful measures with evident 
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intention of oommitting the same, or commit- 
ting criminal intimidation. The latter offence 
is defined by S. 503 of the Penal Code and it is 
made punishable by S. 606 with rigorous im- 
prisonment for two years or fine or bjth. 

Although intimidation is one of the elements 
of an unlawful assembly, the criminal intimi- 
dation specified in S. 106 is the offence specifi- 
cally defined by S. 603, the sentence provided 
by S. 606 being more severe than that provided 
by S. 143, and S. 106 cannot be applied to a 
person convicted under S. 143, merely because 
intimidation by show of criminal force is in 
the fourth and fifth parts of the definition in 
S. 141 an element of the offence punishable 
under S. 113. Abdulla Khan v. The Crown, 
126 P.L.R. 1910 (Cr.). 

REID, C.J. 

Reference: — 3 P.R. 1890 (Or.), R, 

(10) Ss, 106, 226, 354 — Persom required to 

execute bond for keeping the peace — Whe- 
ther, ^persons accused of an offence' or 
* accused persons' — Order refusing bail to 
such person^Correctnees, • 

An order refusing bail to persons required to 
execute bonds for keeping the peace under 
S. 106, Or, P. 0., is wrong. 

Persons ordered to give security for keeping 
the peace are not persons accused of aii offence. 

Queerer — Whether such persons are accused 
persons within the moaning of the Code ? In 
re Kora Ayyappa and another, 7 M.L.T. 104 
= 5 Tnd. Gas. 809 = 11 Cr. L.J. 251. 

Milder, j. 

Reference 30 A. 334, jR. 

(11) Ss. 106, 349— Conviction by thii^ class 
Magistrate — Appeal — Recomimmdation to 
first class Magistrate as to binding down — 
Conviction and appeal good — Recommend- 
atidh bad* 

The accused were convicted by a third class 
Magistrate, who submitted the record to the 
Sub-Divisional Magistrate under S. 349, Grim. 
Pro. Code, in order that they might be bound 
down under S. 106. The Sub-Divisional 
Magistrate ordered the accused to be hound 
down. An appeal was then instituted from 
the original conviction, and the appellate 
Court set it aside 

Held, that the recommendation as to binding 
down the accused was without jurisdiction, and 
the action of the Sub-Divisional Magistrate 


Grim. Pro. Ood^— (Continued). * 
under S. 106 was also without jurisdiction ; 
but the original conviction and the appeal 
against it were good and within jurisdiction 
(a). Lukhan Dosadh v. Bachi Singh, 11 Cr. 
li.J. 170 = 5 Ind. Cas. 676. 

Stephen and Carnduff, jj. 

References : — 35 C. 1093 ; 9 Cr. L.J. 72, JJ. 

(12) S. 107 — When security should be demand- 
ed — Disobeying Hlegal order. 

To justify an order under S. 107, the Magis- 
trate must believe that the person ag.*iinst whom 
ho makes the order is about to commit a breach 
of the peace or to disturb the public tranquility 
or to do some wrongful act that may occasion a 
breach of the peace. 

Where an order was passed prohibiting the 
applicants from killing cows, and the Magis- 
trate, believing that they would disobey the 
order, bound them down to keep the peace, held, 
that, the order being illegal, the applicants 
could not be bound down. Muhammad Yakub 
V. King-Emperor, 7 A. L.J. 649 = 6 Ind. Cas. 
454 = 11 Or. L. J. 366. 

Richards and Tudball, j.i. 

(12-a) 8. 107 — Security to keep the peace — 
Principle on which a person may bi^bound 
over. 

Before a person is bound over to keep the 
peace, it must be shown that he is himself 
likely to commit a breach of peace or do a 
wrongful act that may probably occasion a 
breach of the peace or disturb the public tran- 
quility. He cannot be bound down merely 
because he is a wealthy or infiuential member 
of a party. Jagat Narain v. King-Emperor, 
7 A.L.J. 1161. 

^Chamier, j. 

(13) Ch. VIII — Surety bond — Breach and 
forfeiture of — Fresh proceedings necessary 
for fresh bond. 

A person cannot be required, without fresh 
proceedings taken against him, to find sureties 
a second time, when, in consequence of a 
breach, his original security is forfeited. The 
Code docs not provi(k3 for a renewal of the 
bond without fresh proceedings, tn re Muthu 
The¥an, 7 M.L.T. 90 = 5 Ind. Cas. 761 = 11 Cr. 
L.J. 214. 

Miller, j. ^ 

(14) Ss. 109 apd HO — Security demanded 
under both sections, whether legal — Single 
enquiry in the case of itoo persons — Proof of 
association or concerts 
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Crim. Pro. Code'— (CofUintied), 

Security should not be deinandod of a person 
under both sections 109 and 110, Grim. Pro. 
Code. 

A Magistrate should not hold a single enquiry, 
under sections 109 and 110, Crim. Pro. Code, 
in the case of two persons, unless he is satisfied 
that the two men were acting in concert, i.e., 
wore associated in the acts charged. Kakkal 
Reddl Y. Fareed Khan, li Cr. L. J. 50 = 5 Ind. 
Cas. 156. 

MILLER, J. 

(15) Ss, 100 1 123 and 307 — Penal Code 
(Act XLV of 1360) S, 370^ Concurrent 
sentences — Consecutive sentences . 

The accused was proceeded against under 
S. 109, Crim. Pro. Code, and sentenced under 
S. 123 of the Code to rigorous imprisonment 
for nine months, in default of security for good 
behaviour, on the 6th July, 1909. He was 
then tried for an offence of theft committed by 
him in November, 1908, and was, on the 17th 
August, 1909, sentenced to suffer rigorous 
imprisonment for three months : the second 
sentence was directi^d to take effect on the 
expiry of the first sentence. 

M 

Held, that the two sentences could not run 
consecutively, but must run concurrently. 
Emperor y. Arjun Ambo Kathodi, 12 Bom. 
L.R. 129 = 5 Ind. Cas. 801 = 11 Cr. L, J. 271 = 
34 B. 32G. 

CHANDAVAKKAU and BATCHELOR, .1.1. 

fl9-a) S. HO — Bond for good behaidour — 
Conviction fur receiving stolen property in 
Native tStUe—Porfeiture — Nature of 

offence under section — Proof of commission 
Necessary. r 

A person who was under security for good 
behaviour under S. 110, Cr. 1^.0., does 
not merely on proof of conviction for dishonest 
receipt of stolen property by a Court in a Native 
State, forfeit his security. 

Obiter. — But proof of commission of an 
offence punishable by the Code entails such 
forfeitiirq.. The Crown r. Dewa Singh, 28 P. 
R. 1910 (Cr.). 

BEIT), C.J., and JOHNSTONE, J. 

References 2 P.R. 1981 (Cr.) 17 P.R. 1904 
(Cr.),^D. 

(16) S. 110 — Security for^good behaviour — * 
Charge of dacoity — Definite charge — Want 
of sufficient evidetjee. 


Crim. Pro. Cod^-~(Contintied )^ ' 

Some persons wore charged of dacoity^. The 
charge failed for want of sufiioient evidence. 
But the District Magistrate upon police inform- 
ation and upon evidence on the record* took 
proceedings against some of the accused under 
S. 110 of the Crim. Pro. Code and bound them 
over to be of good behaviour : Held, that the 
order of the Magistrate under the circumstances 
was good. Raj Karan y. Emperor, 11 Cr. L. J. 
36 = 4 Ind. Cas. 709 = 6 A.L.J. 961 = 32 A. 56. 
TUDBALL, j. 

References 11 C.W.N. 431 ; 5 Cr.L.J. 191, 

D. 

(17) S. 110 -Separate trial — Conduct before 
previous bond, 

III cases under S. 110, Crim. Pro. Code, each 
accused is entitled to an entirely independent 
examination of his own case. 

To take up facts, against an accused, of 
dates older than the previous security bond, is 
ag.iinst law and justice, and cannot be made 
ground for fresh proceedings. Bahadur Shah 
Y. Emperor, 4 Ind. Cas. 432 (Cr.) = 25 P.W.R. 
(1909)Cr.=4 P.R. 1909= 149 .P.L.R. 1909. 
Johnstone, .j. 

(17-a) S- 110 — Evidence that a man was 
merely of bad character — Effect! 

Whore all the evidence proved was that a 
person was of bad character, such a finding 
docs not bring the case within S. 110. In re 

E. Y. Karuppanan Servai, 8 M.L.T. 246. 

IMUNRO and ABDUR Rahim, j.t, 

(17 b) S. 110— See No. 14, supra and No. 174, 
infra. 

(18) 5. 110 (c) — Employment of or association 
wi\h ex convicts or reputed thieves — Whe- 
ther amounts to ‘ harbouring * or ‘ protect- 
ing ’ them. 

Where the applicant employed or associated 
with two ex-convicts, of whom one subsequent- 
ly committed a new offence and was sent to 
jail again some four or five years prior to the 
present proceedings against the applicant, or 
where he employed or associated with two per- 
sons who were reputed to bo thieves, of whom 
one was convicted for committing dacoity at 
the applicant’s house, held, that the applicant, 
in neither case, protected or harboured them 
within the moaning of S. 110 (c), Crim. Pro. 
Code. Nga pu Oyi v. King-Emperor, U.B.R. 
1910, Ist Qr., 4 (Cr.). 

SHAW, J. C. . 
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€rim. Pro. Oode^(Con<mutfc2). 

* (18-a) Non-liahHity of manager of a ehrim 

freely open to public where thieves resorts 
Previous convictions of gambling and of 
offences not relating to property, 

'Held that the manager of a public shrine, 
which does not belong to him and is jiot under 
his exclusive'control, and which is freely open 
to the public, cannot be called upon to furnish 
security for good behaviour under S. 110 (c), 
although some thieves have been arrested there 
on several occasions and it is generally used as 
a gambling resort, and among the people, who 
come up there, are a number of thieves and bad 
characters ; and although the m inagor himself 
has nine convictions against him, none of which 
has anything to do with property and six of 
which are for gambling, inasmuch as the shrine 
is not his house and he cannot be said to har> 
hour thieves and such like, convictions cannot 
fairly be raked against a person involved in the 
proceedings under the said S. 110 (c), 

Heldt also, that an order under this section 
is not justifiable, where, apart from the police 
officials, only two persons are produced to 
support the prosecution, against a large body 
of apparently respectable witnesses of an inf- 
mediate neighbourhood who testify in favour 
of the accused. Soman, son pf Mohammad 
Baksh v.The Crown, 37 P.W.U. 1910.(Cr.). 
Ryvbs, J. 

(19) Ss, 110 tolls and 439 — Defective notice 
— Chief Court’s power of revision in a 
pending case and to gnash defective pro- 
ceedings, 

Heldt that the Chief Court is competent at 
any stage of a criminal case to interfere, in order 
to exercise its powers of revision, particularly 
where the ciise is of an exceptional nature. So 
where the proceedings of a Magistrate under 
S. 110, Crim. Pro. Code, are defective on 
one or more of the following grounds, the Chief 
Court has power to quash them at once. 

(1) The accused has already been twice ac- 
quitted on similar facts and evidence, and 
nothing new is urged against him. 

(2) The original order is only initialled and 
not signed by the Magistrate, and neither the 
amount of security and the period for which it ^ 
is required, nor the full particulars of the bad 
livelihood, are mentioned therein. 

A Magistrate is not justified in issuing un- 
reasonably a warrant for arrest of an accused 
person on excessivo security, while the accused 
fiOx, 


e 

Cryn. Pro. Codt-^iC^utimied), * ^ 

had reasonable excuse for not attendiiiy in obe- 
dience to the notice. Natha Slitgh y. Tho 
Crown. 17 P.W.B. 1910»6 Ind. Gas. 624»11 
qr.L.J. 387. . , 

Scott-Smith, j. 

• References XXII C. 131 ; 32S.Wi 

R. Cr. 23 ; I.L.R. XX Bom. 643 ; I.Ii.R. XXV 
0. 233, F, Cr. ; 45 P.R. 1885, D, 

(20) Ss. 110 arid 112 and 439^Defeetivb 
proceedings — Hi^h Court’s power to set 
them aside before their termination. 

Held, that the proceedings of a M.igi strata 
are liable to bo set aside by the High Court in 
revision, even before they afe terminated 
against the accused, if the notice issued under 

S. 110, Crim. Pro. Code ; 

(a) omits to give substauco of the informa- 
tion received as required by S. 112 of the 
Code ; 

(b) purports to issue under the Old Code of 
1882; 

(c) requires more security than what is en- 
tered in tho original order ; and 

{d) is not personally served upon the person 
to whom it is given. Bahadar Singh v. The 
Crown, ISP.W.R. 1910 -6 Ind. Cas. 626*11 
Cr.L.J. 388. • 

SHAH Din, j. 

Referencen I.L.R. XXII Cal. 131 : I.L.R. 
XX Bom. 513 ; Cr. Rov. 604 of 1909*Cr. 17 P. 
W.R. 1910, F. 

(21) Ss, HO and I IS -Bad livelihood ^Sure^ 

ties, fitness of — Pecuniary fitness of the 
surety, whether the only test. * 

In deciding whether sureties tendered in bad 
livelihood cases are to bo accepted or refused^ 
thejirst matter to bo inquired into is the abil- 
ity of the sureties to pay the sums for which 
they become bound, in case of default of the 
persons who are bound down for good be^ 
haviour ; but there m ly bo other objections to 
be considered, but any such objections must' bo 
dealt with in each case as it arises. 

Where the sureties were found to be compe- 
tent from the pecuniary point of view, but no 
.)ther cause of unfitn^s was made out, the 
mretics were wrongly rejected. Jafar All 
Howladar y. The Mhtpdr<A>, 14 C.W.N. 666* 

37 C. 446 = 6 Ind. Cas. 66S = ll Cr.L.J. 392. 
STEPHEN and CARNDUPP, JJ. • 
References C.W.N. 693 ; 35 0. 400, F. ; 

13 C.W.N. 80, R. 
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Crim. Pro. CoA^^(ConttKued\. 

Ss. 110 (/), 117— Security for good 
behaviour — When tb be ordered —JCvidence 
of general repute — Admissibility, 

Wbero a person is solriy charged .under 
S. 110, cl. (/», evidence of general repute is not 
{fcdmiBsible, as a provision of law which is an 
exception to the general rules of evidence must 
bo only applied to the cases to which it is 
confined by the Legislatare. 

Such evidence is only ac^niissiblc under S. 117 
to prove that a person is a habitual offender, 
under S. 110, but not to prove a charge under 
S. 110, cl. (/) of being a desperate and danger- 
ous character. In re Muthu Pillai, 8 M.L.T. 
347. 

Sankaran Naiu, j. 

References :— A. 273 ; 29 G. 770 ; 11 C.W. 
N. 789. R. ; 13 C.W.N. 247, D. 

(22) Ss, 110, 122, 123. Sub-S. (3). 367 and 
424 — Bad livelihood — Order under S. 123, 
Sub-S. (3) sJtould show that the case of 
each individual prisoner teas considered — 
Sureties, fitness of, enquiry into, to be held 
by tvhoni — Reasons for refusing to aecept 
sureties, necessity for recording —Refusal of 
sureties, proper grounds for — Enquiry 
under S. 122, Cr.P.C., whether n judicial 
enquiry— Delegation of an enquiry under 
S. 122, Cr.P.C,— Kviilence, relevancy of 
— Indian Evidence Act (/ of 1372), S. 11. 

It is open to doubt whether the provisions of 
Ss. 367, 424, Cr.P.G., govern orders under 
S- 123, Sub-sec. (3). 

But oven if they do not, the Schsions .Tudgo’s 
(Arder under S. 123, Sub-S. (3), Cr.P.C., should 
ehow that ho has considered the case of each 
individual prisoner. Even if the order need 
not contain all the details required by S. 367, 
Or.P.C., still each prisoner has a right to nave 
his case considered on its own merits, and the 
order should show that this has not been lost 
.sight of. 

• When the question is whether a man is a 
habitual cheat, the fact that he belongs to an 
•organisation formed for the purpose of habi- 
tually cheating in concert is relevant under 
S* 11 of the Evidence Act. 

A Magistrate is justified in refusing to accept 
■sureties who, being called upon by the Magis- 
trate to attend for exsimination, do not do so. 

But it would not be proper for a Magistrate 
to* reject the security offered by the sureties 
eimply on the ground that they, having been 


Crim. Ptcu Cod^ — (Continued)* 
asked by the Magistrate to state in writing 
what influence they have over the persons 
bound down for good behaviour, have failed to 
do so. 

Where the Magistrate, after his decision of a 
bad livelihood case, asked a subordinate Magis- 
trate to make an enquiry into the fltncR.s of the 
sureties offered and, on his report, refused to 
accept the sureties without recording any indo- 
porideut reasons of his own. 

Held Per Ryves, J. (Coxe, J., contra ) — 
Under S. 122, Cr. P.C., the Magistrate, who 
decides the bad livelihood case, should himself 
hold an enquiry into the fitness of proposed 
sureties. 

Per Coxe, J. — That the pror-ednre adopted by 
the Magistrate was not illegal. That S. 122, 
Cr. P C.,-does not necessitate a judicial enquiry, 
and even if it does, there is no reason why such 
an enquiry should not be delegated to another 
Magistrate. 

In refusing to accept sureties, the Magistrate 
should record his reasons, but his omission to 
do so in this case did not justify any interfer- 
ence by tho High Court, as it is clear the 
itfagistrate adopted the reasons of the subordi- 
nate Magistrate who enquired into tho fitness 
of the sureties. Kalu Mirza y. Emperor, 14 
C.W.N. 49^-5 Ind. (Us. 29=11 Cr. L.J. 23 = 
37 C. 91. 

Coxe and Ryves, jj. 

(22-«) Ss. 110 and 123, els. 2 3—Distiict 
Magistrate calling for security under S. 110 
— Failure to furnish same — Sentence of im- 
prisonment ly District Magistrate subject 
to confirmation by Sessions Judge — Confir- 
mation by latter — Legality— Proper pro- 
cedure under S. 123, els. 2 3 — Oist of 

S'il23, c*j. 2i0 3 -Reference under S. 123 — 
Duty of Sessions Judge to weigh evidence. 

Where, on failure to furnish security by a 
pci'Bon called upon by the District Magistrate 
to execute a bond under S. 110 for three years, 
tho Magistrate sentenced him to three years* 
rigorous imprisonment subject to confirmatiou 
by the Sessions Judge, and where the latter 
simply confirmed the District Magistrate’s 
sentence, held, that the Magistrate’s procedure 
was not according to S. 123, sub-S. 2 & (3), Cr. 
P.C., and that he had no authority to pass 
tho order which he did. 

The' gist of S. 123, sub-Ss. 2 & 3, is that tho 
Magistrate commits the person, from whom 
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security has beeli demanded/ to priRon stnd 

sends the proceedings to the Sessions Judge for 

disposal as he thinks fit. There in nothing in 

the sectiqn about the Magifitfate's^order being 

confirmed. 

It is the duty of a Sessions Judge, ip a refer- 
ence under S. 123, Gr. P.G., to consider the 
evidence and pass an order after doing so. He 
should not, as a matter of course and without 
regard to the evidence, send the person to 
prison. Nanku aiias Muhammad Din v. The 
Crown, 29 P.R. 1910 (Cr.). 

SCOTT Smith, j.j. 

(22-6) S. Ill— See No. 19, supra, 

(23) S. 112 — Order to find sureties jrom 
iiamindar class — Legality — Revisioiu 

An order, rejecting sureties, who were not of 
the class of Zamindars holding twenty acres of 
land round a particular locality as fixed by an 
order under S. 112, is not illegal, and cannot 
be interfered with in revision. The Crpwn y. 
Jam Mahomed, 3 S.L.R. 239 = G Ind. Gas. 
887 = 11 Cr. L.J. 417. 

HAYWARD and CROUCH, A.J.C8, 

• * 

(24) 112 — Sureties for good behaviour — 

Sureties living ten miles away — Friends of 
accused — Whether proper sureties^ 

Unnecessary difficulties should not be thrown 
in the way of people required to give security. 
Where a man is called upon to produce persons 
who would bo sureties for him and he produces 
them, held that they should not bo rejected 
merely on the ground that they lived ten miles 
away from him and were on friendly terms with 
him. Bhagwan Sahai v. King-Emperor, 7 
A.Tj.J. 993 (Cr.). 

GHAMIER, J. • 

(24-a) S. 112 — See Nos. 19 & 20, supra, 

(26) Ss. 112 and 122 —-Power to reject sureties 
— Discretion of Magistrate^ how to he exer- 
cised— Record of reasons— Power of High 
Court to interfere with the order. 

In determining whether or not a surety is 
''respectable’* within the meaning of that term 
as used in the order under S. 112, the Magis- 
trate may fairly demand a reasonable degree of 
social importance and influence, and, if it be 
found, on proper enquiry, that the income of 
any surety offered is such as to make it reason- 
ably certain that he does not possess that degree 
of social importance and influence, such surety 


. Crim. Pro. Code— (Ohn^intted). 

! may be rejected. What the standard of re- 
spectability should be in any particular case 
must be loft to the Magistrate to determine. 

I The Magistrate is justified in using and 
. applying his knowledge of his division when 
I ^ting under S. 122, and if he knows that the 
I inhabitants generally of a village bear .a bad 
character, ho is justified in rejecting as unfit 
any such inhabitant who may be offered as a 
surety, provided thabho records his reasons for 
so doing. 

The duty of the High Gourt is merely to see 
that the Magistrate has exercised his luthority- 
with reasonable discretion and has infringed no 
rule of law. Imperator y. Din Mahomed, 3 
Sind. L.B. 168. 

Lucas and Crouch, j.cs. 

(25-a) S. 113 -See No. supra, 

{25-b) S. 114 - See No, 19, supra, 

(25-c; S. 116— See No, 19, supra, 

(26-d) S. 116— See No, 19, supra, 

(25-«?) S. 117— See No. 19, sttpra, 

(26) Ss» 117 and 242 —Proceedings under 
S,117 — Procedure — Failure to conform to 
provisions of S, 242 — Revision, 

ASub*Divisional Magistrate proceeding^ rider 
S. 117 as nearly as practicable in the same way 
as under S. 242, Gr. P.G., has to state to the 
accused the particulars of the matter against 
them, and ask them if they could show causo 
why they should not be required to execute 
bonds. An order of the Sub-Divisional Magis- 
trate who failed to do so, being irregular, shoul^ 
be set aside, ia re Palaniappa Asari and 
others, 7 M.L.T. 304 = 6 Ind. Gas. 682 = 11 Cr. 
L.J. 393. 

•Miuler, j. 

(26-a) S, 118— SoQ Nos. 19 and 21, supra, 

(27) Ss, 118 and 122— Sureties in bud liveli- 
hood casesy refusal of— Reasons for the 
refusal — Testing reasons. 

The ^lagistrato, in rejecting sureties under 
S. 122, Or. P.G., has to record his reasons for 
doing so. Before recording the reasons, he 
should carefully consider and test them. This 
could be best done by bringing them to the 
notice of the persons offered as sureties, and al- 
lowing them an opportunity of controverting 
them. Ela Buksh y. The Emperor, 14 G.W* 

N. 709=6 Ind. Gag, 124 = 11 Cr. L.J. 243. 
Stephen and Carndufp, jj. 
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(28) Ssi 118, 122 — Rip[ht of representation by 
pleader. See PLEADER, No. 2, 4 S.L.R. 
49. 

(29) Ss. no, 200, 2^)3, 259, 437’-Order of 
* discharge tinder S. 119 ’ — Jurisdiction of 
District Magistrate to direct * further in- 
quiry* under S. 437 — Scope and applica- 
bility of S. 437 — ‘ Discharge,' Meaning, 

Where a Aragi.'itratG, after hearing the evi- 
dence adduced on behalf an accused person, 

* discharges* him under S. 119, Criui. Pro. 
Code, held, that a District Magistrate has no 
jurisdiction to order further inquiry under 
S. 437 of the Code. S. 4.37, Crim. Pro. Code, 
undoubtedly applies to disposals under Ss. 253 
and* 259 and possibly to a disposal under 
S. 209 also. But the discharge under S. 119 is a 
different matter. The jurisdiction given by 
S. 437 should not be applied to cases under 
Ch. VIII, at any rate, \vh(3re before making an 
order under S. 119, the Magistrate has called 
on the person, into whose conduct the inquiry 
is made, to establish his defence. The term 
‘ discharge * may have two meanings and S. 119 
indicates that its meaning in that section ,is 
Hon-technical. The ‘disichargo’ of S. 119 is 
merely ‘ a permission to depart.* Yelu Tayl 
Amma^l v. Chidambara Yelu Pillai, 0 M.L.T. 
133^33 M. 85 =20 M.L.J. 137 = 4 Ind. Cas, 
1057 = 11 Cr. L.J. 1G2. 

Miller, .r. 

(30) S. 121 — Bonds for good behaviour — 
Grounds of fot feiture — Section exhaustive* 

Where an accused is not shown to have com- 
iRitled an offence, to have attempted to do so, 
or to have abetted such a thing, 

held, his bond for good behaviour carmot be 
forfeited under S. 121, Cr. P.C. 

S. 121, Cr. P.C.t is explicit, and, so faf as 
bonds for good behaviour are concerned, is ex- 
haustive, though it might not be so as regards 
bonds for keeping the peace. The Grown y. 
Jalal Shah, 6 P.R. 1910 (Cr.) =8 P.W.R. 1910 
= 5 Ind. Cas. 827. 

JOHNSTONE, J. 

Reference : — 2 M. 1G9, not F. 

(31) S* 122 — Proceedings under, if judicial 
proceedings — Order based on Police report, 
effect of — Police report, if evidence. 

Though proceedings under S. 122; Cr. P.G., 
are jdHicial proceedings as defined in S. 4 (1) 
(m), Cr. P.G., and S. 5 of the Oaths Act (X of 
1873), and are therefore proceedings governed 


Cplm. Pro. Code— (Continued), 
by the regular rules as to admitted facts and 
legal evidence under the Indian Evidence Aot 
or other law relating to evidenoOi nevertheless,, 
they are not proceedings for ^hich any formal 
procedure has been provided beyond the formal 
record in writing of the reasons tor refusing to 
accept sureties offered under Oh. VIII, Cr. P.O. 
It is not necessary formally to record the 
‘ evidence. 

There is no law rendering reports of Police 
Inspectors or Mukhtyarkars admissible evidence 
in proceedings either under division B or divi- 
sion C of Ch VIII, Cr. P.C. (a). Imperator y. 
Haju Usman, 4 S.L.R. 18 (Cr.). 

Hayward and lpgoatt, .tj. 

References: — (a) 2 S.L.R. 11; 2 S.L.R* 
15, F. 

(Sl-a) S. 122 - See Nos. 22, 25, 27 & 28,s4pra* 

(31-6) S. 123— See No. 15, supra. 

(3l-c) S. 123— Sub. S. (3) — See No. 22, supra. 

(32) Ss, 123, 397 — Detention in prison in de- 
fault of giving security — “ Undergoing a 
sentence of imprisonment" imprisonment for 
substantive offence tvhen should commence.r 

“ A person who has been committed to prison, 
oris detained in prison** under section 123^ 

, Criminal Procedure Code, is not undergoing a 
sentence of imprisonment *’ within the ineaning^ 
of section 397, Crim. Pro. Code (a). 

Where a man so committed or detained is 
convicted and sentenced to imprisonment for a 
substantive offence, the sentence should run 
concurrently with the period of detention im- 
posed under section 123. Emperor v. Pandhl^ 
11 Cr. L.J. 15 = 4 Ind. Cas. 603 = 3 S.L.R. 114. 

Lucas, .i c. and Crouch, a.j.c. 

(32-a) Ss, 123, 406 — Security for good behavi- 
our — Appeal to District Magistrate— Ses- 
sions Judge, submission of proceedings to — 
"Procedure to he adopted by Sessions Judge — 
Presentation of appeal to Sessiims Judge^ 
procedure in case of — Cr.P.C,, Ss. 123 and 
406. 

A person ordered to give security for good 
behaviour by a Magistrate is entitled to appeal 
to the District Magistrate, notwithstanding 
that the proceedings may have been laid before 
the Sessions Judge under 8. 123, Cr.P.C. But 
the right of appeal is lost as soon as the Ses- 
sions Judge has passed orders on the case under 
sub-B. (3) of S. 128. 
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- The Sessions Judge, on receiving a redord 
'under sub-S. (2) of S. 123, should at once give 
notice to the person ordered to give security of 
ithe date on which the case will be taken up. 
If before the last mentioned date the person 
ordered to give security does not object to the 
case being taken up by the Sessions Judge on 
4he ground that he has appealed, or the Sessions 
Judge does not become aware that an appeal has 
been filed in the Court of the District Magis- 
trate, the Sessions Judge should proceed to 
dispose of the case. Tf, on the other hand, the 
Sessions Judge is informed or becomes aware 
that an appeal has been filed, ho should stay 
his hand until the appeal has been disposed 
of. 

Where the person ordered to give security 
presented an appeal to tho Sessions Judge, held^ 
that the Sessions Judge should have returned 
iihe memorandum of appeal to him for presen- 
tation to the District Magistrate, instead of 
forwarding tho appeal to the District Magis- 
trate directly. Puttu alias Ghulam Husain 
Y. King-Emperop, 13 O.C. 854 fCr.). 

Chamier, j. 

(33) Ss, 125 cfhd 476 — Power of the District 
Magistrate to cancel bail bonds under S. 12-5 
— Sanction to prosecute-^^Whether Magis- 
trate acting under S, i2Ci has jurisdiction 
to sanction prosecution under S, ^76, 

M and others having been bound down by 
tho Sub- Divisional M.agistrate in a proceeding 
under S. 107, Gr.P.G., at the instigation of the 
petitioner who filed some rent receipts, the 
District Magistrate cancelled the bonds execut- 
ed by them for keeping tho peace, and, holding 
that the rent-receipts wore forgeries, sanctioned 
under S. 476, Gr.P.G., the prosecution of the 
petitioner for an offence under S. 471, yP.G. 

Held that, as tho District Magistrate acted 
under S. 125, Gr.P.G., the rent-receipts did 
not coipe before him in a judicial proceeding, 
and he had no jurisdiction to sanction prose- 
cution under S. 476, Gr.P.G. Daya Nath 
Thakup y. The Empepop, 14 C.W.N. 306=^37 
p. 72 = 5 Ind. Gas. 556. 

Gabpehsz and RYVES, JJ. 

(34) S. 133— Specific Relief Act {1 of 2877), 
8. 42 — Claim of private right by plaintiff ' 
over land— ‘Claim of public right by 
defendants — Cause of action— Parties — 
Persons claiming public right are alone 
necessary parties— Civil Procedure Code 


Cfim. Ppo. Code — {Continued). 

(Act XIV of 1882) , S, 30— Irregularity in 

not recording formal order, ' ; 

Where the plaintiff claims a private right 
upon a certain land, over which a public right 
of way is claimed by the defendants, who ini- 
iiated proceedings under S. 133, Grim. Pro. 
Code, and there has been an order by the 
Magistrate upon the plaintiff to remove certain 
strucruie which the Magistrate found to be an 
obstruction upon the alleged public right of 
way : 

Held, that, as a cloud had been thrown upon 
his title by the proceedings under S* 133, Grim. 
Pro. Godc, tho plaintiff had a cause of action 
to bring a i:uit for declaration of his title : 

Held, also, that the plaintiff had a right to 
bring the suit against tho defendants iilono 
without impleading any other member of tho 
public (ri). 

Where notices under S. 30 of the Civil Pro- 
I cedure Code, 1882 v/ere issued one year bo- 
fore the trial, mentioning tho defendants and 
other residents of the neighboiiring villages, and 
the defendtants put in written statement after 
the service of the notico, and adduced evidence 
in support of the public right of way, tho notices 
must be considered to be deiinito oiiouf^h, and 
tho simple fact that a particular person was not 
directed, by an express order of the Court be- 
fore the trial, as authorized to defend the suit, 
did nob affect tho result of the case (b). Sheik 
Ekhar All y. Anu Manjhi, 6 ind. Gas, 46. 

Chattbrjee, j. 

References .—(a) 17 C. 4C0 (F.B.), b'. (6) 5l 
0. 180, 29 C. 100, F.\ 17 C. 900, B. 

(35) Ss. 133, 137— Order without taking eci- 

9 denre — Waiver by party. 

In a case under s. 133, if the party 
summoned appears and show cause, the Court 
ia to apply the provisions of s. 137 tho 
language of which is mandatory, and the only 
course open to the Magistrate is to take evi- 
dence, oven if the p.irty agrees to abide by tho 
decision of the Magistrate based, not upon evi- 
dence legally received but upon information 
gathered upon local enquiry, for no waiver on 
the part of the party can confer on the Magis- 
trate RUthority to act in a manner not prescrib- 
ed by the Legislature. Upendra Nath Man- 
dal y. Rampal, 11 Gr. L.J. 1=4 Ind. Gas. 4.36 
»10 0.L.J. 482.* 

MOOKBRJBE and CHATTBRJEE, JJ. 
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Crim. Pro. ^od^~-(Cbntmued), , 

(36) 6’kiJJ, J37, liO^Penal Code (Act XLV 
of 1860) t S. 88— Conditional order, vague 
and indefinite — Final order, scope of. 

An order under 6. 133 Grim. Pro. Code, 
must be such that the persons, against whom 
it is directed, can learn from its terms what 
it is that they are to do for the purpose of 
complying with ic* 

Where a conditional order made under S. 133 
Grim. Pro. Code, wasitself too vague and inde- 
finite, the High Court set aside the final order 
passed under S. 137, Crim. Pro. Code, and de- 
clined to send back the case for retrial, on the 
ground that under the latter section the Magis- 
trate could only decide on the reasonableness 
or propriety of the conditional order, and was 
not competent to go behind it. Kali Mohan 
Kar Y. Nakari Chandra Das, 11 C L.J. 114 - 
6 Ind. Cas. 722. 

JENKINS, C.J., and CASPKRSZ, J, 

(37) Chap, X, Ss, 133^138, 139 — Obstruction 
of a pathivay — Magistrate's -power to refer 
the matter to a jury — Bona fide claim to 
the pathway as private — Magistrate's duty 
to decide, 

Tn a proceeding under Chap. X, Cr. P.C., 
relating to the ol'struction of away, it is the 
duty of the Magistrate, before referring the 
iii.ittcr t<j the jury, to decide himself whether 
or not the claim of right to the bind in ques- 
tion is made in good faith, and whether the 
pithway is a public one or not, and it is only on 
deciding that there is no such claim that any | 
mailer can bo referred to the jury. Dharam . 
Mandal v. Gossain Das Mondal, 14 C.W.N. 
514 = 6 Tnd. Cas. 271. 

Stephen and Carnduff, jj. 

Hcfcrcnce:—\0 C.W.N. 845, F, (1U06). , j 

(38) Ss. 133, 656 — Magistrate issuing notice ' 

as Chairman of Local Board— Case should 
not he tried by him, ! 

It is highly undesirable that a Magistrate j 
t;hou1d judicially act in a case which he ha.s 
himself extra -judicially investigated, .and in 
which, upon facts so investigated, he has come i 
to conclusions of fact adverse to the party 
against whom he subsequently initiates pro- 
ceedings under the criminal law. ; 

Therefore, where a Magistrate as the Chair- ; 
man of a certain Local Board issued a notice ; 
calling upon the petitioner to remove a certain | 
obstruction, and the petitioner submitted a re- ! 
presentation which proved infructuous, and ! 


I Crim. Pro. Code— (Cenfinued). 
j subsequently the Magistrate initiated proceed- 
ings against the petitioner under section 133 of 
I the Criminal Procedure Code : Held, that the 
i concern of the Magistrate with the case is not 
' merely in a public capacity so as to take the 
i case out of section 656 of the Criminal Proce- 
dure Code. RaJanI Kanta Panja v. Emperor, 
11 Cr. L.J. 2 = 4Ind. Cas. 437 = 10 C.L.J. 
484. 

MOOKEKJEE and CHATTERJEE, JJ. 

References : — 5 A. L.J. 357, A-W.N. (1908) 
95 ; Cr.L.J. 393, R. 

(38-o) S. 137— See Nos. 35 and 36, swpra. 

(39) S» 138— Jury, appointment of — Fiveper^ 
sons named nsjui o?‘s — Report by four, 07te 
being ill— Whether report legal. 

Five persons were appointed jurors in accord- 
ance with the provisions of S. 138. Of these 
persons only four jurors dealt with the case, 
one of them being ill and unable to attend. 
On the report of the four jurors, the conditional 
order was made absolute : 

Held, that, notwithstanding that the jury 
as a body can act by a majority, that act must 
be by a majority out of a jury of five people 
who investigated the case, and that in the pre- 
sent case the report was not legal and the order 
' should be set aside. Promotha Nath Bose v. 
Basanta Kumar Bose, 6 Ind. Cas. 777 (Cr.) 
= 11 Cr.L.J. 402. 

i HARINGTON and TEUNON, JJ. 

(39-n) S. 138 -See No. 37, supra, 

{S9-b) S. 139 -See No. 37, supra* 

(Sd-c) S. 110 - See No. 36, supra. 

(39-d) S. 143 - See No. G, supra. 

(40) S.ll-i, Magistrate if may take proceeding^ 
b^ way of the e.cecution of the final orders 
in a proceeding under S. 115 — Ultra vires 
— Police delivering formal possession to a 

‘party whose possession was declared by the 
Magistrate, legality of. 

After passing final order declaring a party to 
a proceeding under S. 145, Cr.P.C., to be in 
possession, the Magistrate has no jurisdiction 
to take any proceedings in the nature of 
execution of that order. 

Where, after the Magistrate, in a proceeding 
under S. 145, Cr.P.C., has declared the first 
and third parties to be in possession of the pro- 
perty in dispute, the police gave formal posses- 
sion to those parties by planting bamboos, but 
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CFlm. Pro. Code— (Con/int^d). 

disputes still not ceasing, the Magistrate heM a 
local enquiry and again declared the possession 
of the first and third parties, and a further in- 
quiry was held to determine whether the 
property of which possession had been declared 
was identical with the subject of the proceed- 
ing under S. 145, Cr.P.O. * 

Heldt that all the proceedings aft4r the 
final order passed by the Magistrate in the 
proceeding under S. 145, Cr.P.C. were ultra 
vires. There is no specific provision in the 
Code authorising a Magistrate to take proceed- 
ings in the nature of execution after passing 
orders under S. 145. Kumar Ronendra Naraln 
Roy Y. Kiahori Lai Roy Chowdhuri. 14 G. 
W.N. 78 = 5 Ind Gas. 40-11 Or. L-J. 116. 

GOXE and RYVES, .IJ. 

(41) S. J44 — Ej' tension of period of two 
months by repeat inr^ o*der. 

A Magistrate has no power to extend the 
period of two months prescribed by section 144 
of the Griminal Procedure Code by repeating 
the order on a subsequent date. J. A. Thom- 
son y. Emperor, 11 Gr. L.J. 12 = 4 Ind. Gas. 
590 = 13 G.W.N,^195- 5 M.L.T. 96. , 

SHARFUDUIN and COXR, JJ. 

(42) S, 144 — Object of order — Prevention 
of pecuniary loss to a party — Itemedy m 
Civil CourL 

Section 144 of the Criminal Procedure Gode 
cannot apply to a c.isc where the object of the 
order under the section appears to have been 
merely to prevent pecuniary loss to the opposite 
party. The proper remedy for the party 
aggrieved lies in the Civil Gourt. Ram Autar 
Sahu y. Krishnaput Ram, 11 Gr. L.J. 11 = 4 
Ind. Gas. 577 ; 13 0.W.N. 188 ; 5 M,L.T.92. 

Brett and Ryvus, jj. * 

References G. 103 ; 8C.W.N. 373, F. 

(43) 144 — Ex parte order — When can be 
passed* 

An ex parte order under S. 144 can only be 
passed in cases of emergency or when there is 
no time to serve notice. Yengataraya Goundan 
y. The Very Reverend N. Ready, 8 M.L.T. 
180 = 7 Ind. Gas. 343 = 11 Gr.L.J. 449. 

Mu.vro and arduh Rahim, jj. 

(44) S. 144— Disobedience of order under— 
— Essentials for granting sanction to prosecute. 
See Penal Gode, No. 31 ; 14 C.W.N. 234. 

(45) 3, 145 — Procedure* 


Cr|pi. Pro. Code — (Cmntmued)* 

An application was made to a Magistrate to 
.take action under S. 145, Grim. Pro. Code* 
The Magistrate passed an order that the 
opposite party be summoned and the com* 
plainant produces his evidence. On the date 
fixed, the Magistrate merely examined the 
patwari and passed the final order. Held* that^ 
as the Magistrate had not followed the proced* 
ure laid down in Ghapter XII of the Code, 
his order was without jurisdiction. Bitau Ral 
y. Bitheihar Rai,* 5 Ind. Cas. 128=11 Or. 
L.J. 47. 

Tudrall. j, 

(46) (S'. 14:') — Postponement of case sine die— 
Solenamah deciding I'ight to possession f 
whether Magistrate bound to folloto. 

A Magistrate has jurisdiction to postpone a 
proceeding under section 145 of the Griminal 
Procedure Code .sine die when he expected that 
settlement proceedings in respect of the land in 
dispute were soon to commence. 

When a previous solenamah between the par- 
ties did not decide possession but the right to 
possession, the Magistrate is not bound to act 
in accordance with it in a proceeding under 
section 145, Griminal Procedure Code. Gura 
Das Hazra v. G. L. Weatheral. 11 Cr.JL.J. 7 
= 4 Tnd. Gas. 537 ; 13 C.W.N. 601. 

SHARFL’DDIN and COXE, JJ. 

(47) Ss. 145— Parties jointly interested in 
suhject-matter of dispute — Decision as to 
method of possession — Jurisdiction of Magis^ 

irate. * 

• 

A ^lagistrate has no jurisdiction to pass any 
order under section 146 of the Criminal Proce- 
dure Code in respect of the subject-matter of the. 
dispute in which the parties claim to be jointly 
interested* He is entitled to ‘decide which of 
the parties is in possession, but he cannot 
decide tho method by which the possession is 
to be exercised, or tho agency by which the 
person in possession is to collect tho profits. 

M and K were jointly entitled to a property* 
K gave an agreement to M authorising him to 
make collections of the entire property and to 
divide tho share at the close of each year. 
Subsequently K leased out his share to A 
who attempted to collect tho share leased out 
to him. Proceedings under section 145 of the 
Criminal Procedure Code were then insfiluted 
with the result tUlzt the Magistrate declared M 
to be iu^poasession. 
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Orlm. Pro. Cod^lConiiiiued), 

Held, that the Magistrate had no jurisdiction 
to take possossioil under the section. Akaloo 
Ghandro Dat v. Mohesh Lai, 11 Gr. L- J. 93 
Ind. Gas. G96 ; 3G C. 93G.. 

Goxe and Ryveb, JJ. 

Be/eretices 10 C.W N. 1088 ; 4 Gr. L. J.. 
916, F.; 27 G. 259, p. 2G1 ; 4 G.W.N. 420 
(421) D.; 3 G.W.N. ^12G, li. 

(48) S, 145 — FiHliire to decide, effect of Civil 
Court decree betweem^ par tiesr- Refusal of 
jurisdiction. 

Neglecting to decide what effect a Civil 
Court decree between the parties to a proceeding 
under S. 145 of «thp Criminal Procedure Code 
may have had on the question of possession, is 
omission to deal with a material part of the 
case made before the Magistrate and a refusal 
of jurisdiction by him. Gopal Chandra 
Ghowdhry v. Uma Charan Ghosh, 11 Or. L.J. 
184 » 5 Ind. Gas. G46. 

Stephen and Carndufe, j.t. 

. (49) 5. 145 — Jurisdiction of Magistrate in 
case of dispute as to joint possession. 

A dispute not relating to possession of a 
share in the fishery, but to a share in its proGts, 
may be dealt with under S. 145 by force of sub- 
section (2). But where the dispute is with re- 
gard to possession of a share in the Gshery, and 
the two parties are found to have joint rights 
in the same, neither of them can be considered 
as claiming exclusive pos'^ession, and therefore 
S. 145 is inapplicable.. Bhabanath Chakra- 
Yarti Y. Peary Sarma, 11 C.L.J. 412 =G Ind. 
Gas. 644 = 11 Gr. L.J. 370. 

Stephen and Carnouff, jj. 

References :-‘ll G.W.N. 512, F.; 10 G.W.N. 
1088 ; 36 C. 986 ; 27 C. 259, R, 

(49-n) — fi>. 145 — Property in dispute — Order 
prohibiting complainant from taking posses- 
sion — Trespass on the property. 

In the face of the order prohibiting complain- 
ant from taking possession, a trc.spass on the 
property in his possession cannot be sustained, 
/ft raSutai Pillay, 8 M.L.T. 289. 

Bankaban Nair, j. 

(49-A) S, 145 — Witness— Process — Magistrate 
— Charter Act (24 and 25 Viet, C. 104 
S. 15, 

In a proceeding under S. 145 of the Gr. P.G., 
if ia n6ii obligatory on the Magistrate to enforce 
the attendance of any witness»at the instance 
of the parties (a). 


Grim. Pro. (Continued), 

Id a case where the Magistrate has acted in 
accordance with law, it would require very 
strong oircumstances to justify the interference 
by the High Court under the Charter Act, 
S. 15, and it would be necessary to show quite 
clearly that the procedure, though right in law,, 
has in fac'b amounted to an absolute denial of 
juatioe. 

Whore a party, in a proceeding under S. 146 
of the Gr. P.C., states that four material wit- 
nesses did not appear and complains that the 
Magistrate did not enforce their attendance, 
but it docs not appear what evidence these 
witnesses were going to give and there is 
nothing to show what efforts the party has 
made to procure their attendance : held^ that 
nothing like a case of denial of justice has been 
made out and that the High Court could not 
interfere. Harendra Kumar Bose v. Girish 
Chandra Mitra, 7 Ind. Gas. 798 (Gr.). 
HARINGTON and TEUNON, JJ. 

References : — (a) 32 C. 1093 ; 2 C.L.J. 280 ; 2 
Gr. L.J. 679, F, 

(49-c) S. 145— Dispute between tenants of 
joint owners — Jurisdiction of Magistrate 
, to proceed under S, 145, . 

Certain land was jointly leased to tenants 
by two joint owners and the former continued 
in possession for several years under the lease. 
One of the joint owmsrs sued for partition of 
his share and obtained a decree, bub he did not 
obtain possession of his share^^under the decree, 
and while the old tenants were in possession 
as before, some new tmarits forcibly entered 
on the land asserting that they wore the ten- 
ants of only one of the joint owners. The 
Magistrate acting under S. 145, Gr.P.G., put 
the old tenants in possession. 

Held, that the Magistrate did not act with- 
out jurisdiction, and that, though there is no 
doubt that the Court must give effect to a 
decree of a Civil Court for partition, yet in 
thiaunstance the dispute not being bptween 
the parties to the decree but between two 
rival sets ot tenants, the Magistrate was right 
n putting the old tenants into possession of 
the land. Ma E Mya y. Maung Po Thaung, 

8 Ind. Gas. '468. 

Pablett, j. 

(49-d) SLJ45— See No. 188, infra. 

(50) S, 145 (5) — Dispute concerning' land-^ 
Persoin interested as tenant, not required to 
. attend as party-- Application for addition 
of party — Praetw, 
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* . Under S. 145 (6), any person olain\ing to be 
interested in the land in dispute as : a tenant 
of part of it, who is not required to attend as 
« party, should be heard, if he makes an appli- 
oatiou to be added as a party, in order to show 
that no dispute likely to cause a breach of the 
peace exists or has existed. Haran ilandal v. 
Mohin Chandra Pramanik, 37 G. 285= 11 C. 
I,.J. 414 = 14 C.W.N. 708 = 6 Ind. Gas. 646 = 11 
■Or. L.J. 371. 

STEPHEN and GARNDUFF, JJ. 

(51) Ss, 145 and 146— Attachment under 
S.146 — 'Written statements^ failure to file 
in time — Rvidence^ omission to adduce — 
Jurisdiction of Magistrate to attach wider 
S, 146 when the parties did not adduce 
evidence on the appointed date. 

Whore the parties to a proceeding under 
S. 145, Gr. P. G., did not file their written state- 
ments or adduce evidence, though more than 
two months had expired from the date the pro- 
oeedingwas drawn up, but applied for time to 
file the written statements : 

Held that the Magistrate did not act without 
jurisdiction in refusing to grant time and in 
attaching the disputed land under S. 146, 
Ur.P.G*, on the failure of the parties to adduce 
•evidence. Bejoye Mddhub' Chowdry v. 
Chandra Nath Chuckerbutty, 14 C.W.N, 80 
=6 Ind. Gas. 40=11 Gr. L. J. 27. 

CA3PEK8Z and HYVE8, JJ. 

Reference : - 12 C. W.N. 896 (1D08), />. 

<62) Ss, 245f 146 — Order of attachment, without 
written statement and evidence — Jurisdic- 
tion of Magistrate, 

Although it is not beyond the jurisdiction of 
a Magistrate to make an order under S. 146, 
Grim. Pro. Code, without written statements 
and without evidence, yet, if he makes such an 
order, without making any attempt to inves- 
tigate tl^e question in the light of evidence and 
of written statements, he acts without jurisdic- 
tion. Asfandyar Khan v. Irshad Khan, 11 
Or. L.J. 90=6 Ind. Gas. 249. 

STEPHEN and GARNDUFF, JJ. 

(63) Ss,145, 146 — Receiver, accretions to pro- 
petty, if vests in — AccretiQn,4itle to, pre- 
vails against all persons not claiming under 
' prior title — Bona fide tenant' under a de 
facto proprietor, if acquiree raiyati rights 
^Non-oceupancy raiyat, if entitled to pos- 

• Mssion of accretiona — Grim. Pro, Code ( Act 

6 Or. 


OF OASES. m 

t 

Crtm. Pro. Code — {(kyntinued). 

V af J 898) f Se. 145, 146— Receivef appoint- 
ed under 8, 146, rights of. 

As a general rule, a Receiver takes no title 
in property acquired by the person formerly in 
possession. 

But a Receiver is entitled to any accretion to 
t^e property vested in him, upon general prin- 
ciples and the policy of the law by which a 
proprietor acquires a title to accessions to his 
property. 

Where a Receiver has been appointed under 
S. 146 of the Grim. Pro. Code in respect of any 
property in dispute, the Receiver is entitled, 
unless some special circumstance is established 
not only to the subject-matter of the proceed- 
ing under S. 145, but also to the accreted land, 
and gives good title to a tenant under him. 

Such title will prevail against a trespasser 
but not against a person -who establishes a title 
to the accreted land acquired prior to the vest- 
ing of the lands in the Receiver (a), 

Semble : — Whether a. tenant, who enters 
upon a laud held under a de facto proprietor, 
can acquire a raiyati interest therein, even 
though the de facto possessor ultimately turns 
out to be no real owner, in case the tenant 
should have entered on the land in good faith 
( 6 ). » 

Where a tenant has acquired the status of a 
uon-oceupaucy raiyat in respect of any land, he 
is entitled to possession of land which has ac- 
creted to his holding (cj. Madhu y. Sabar AH, 
14 C.W.N. 681-6 Ind. Gas. 177 = 11 Or. L. J. 
288. 

MOOKERJEE and TEUNON, JJ. 

References: — {a) 10 C.L.J. 55, 11, {b) 20 0. 
708; 8 G.W.N. 315 = 6 G. L.J. 9, R. (c) 21 G. 
233; 4 C.L.J. 63 = 33 G. 444 ; 13 G.W.N. 269 = 
8G^.J. 637;13 G.W.N. 267 = 8 C.L.J. 638; 
8C.L,J. 541, R. 

(5S-a; Ss, 145, 146 — Dispute likely to lead to 
breach of peace— Attachment — Appoint* 
ment of receiver — Legality, 

III this case the Magistrate received informa- 
tion of a dispute likely to lead to a breach of 
the peace and directed the attachment of the 
property in dispute and also a^pointbd a 
Receiver before enquiring into the matter. 
Held that the order of attachment was perfect- 
ly legal under cl. 4 of S. 145, but that ^he 
appointment of the Recef^r was ultra vires, 
Subhadramma v. 8atyani Swaml, 8 L.T. 
314. • 


AYLING, J. 
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Crim. Pro. Code~(Con/i^i/cd). • 

(54) Ss. 745, 146 and 147— Costs of proceed- 
ings under Ss. 145, 146 or 147— Amount 
of costs, assessment of— Time for making 
order for costs. 

Held, that only tho MagiKtrate who passes 
an order under section 145, 146 or 147 of tlv^ 
Code can decide by whom the costs of the pro- 
ceedings are to bo paid, but the amount of the 
costs may be assessed by his successor. 

Held further, that an older for costs should 
as a rule bo made at the time of passing the 
order under section 145, 146 or 147, when the 
facts are fresh in tho mind of the Magistrate. 
Iklas Kuar v. Raja Reghuraj* 13 O.C. 66^5 
Ind. Gas. 943 = 11 Cr. L. J. 335. 

CHAMIEU and EVANS, O.J.C. 

References :-21 C. 609 ; 22 C. 384; 23 C. 37; 
22 C. 387; 24 C. 757; 29 M. 373; R. 

(55) Ss, 145, 4S9— Written order defective — 
Apprehension of breach of the peace— Juris- 
dictum — Revision . 

Whore the initial order in writing made by 
a Magistrate under S. 145 (1), Crim. Pro. Code, 
is defeotivc, but both sides are fully cognizant 
of the matter in dispute and there is a danger 
of tho breach of the peace, the High Court 
will nl^t interfere in revision with tho final 
order passed by tho Magistrate. Oanga Saran 
Singh V. Bhagwat Prasad, 7 A.L.J. 53 ~ 
5 Ind. Cas. 471 = 11 Ci. h. J. 141 = 32 B. 132. 
Knox and K All A MAT Husain, .m. 

(56) Ss. 145 and IHU—Omisnonto folloic pro- 
cedure laid down therein— Rctnsion, 

* Held, that an order purporting to be one 
under S. 146, Crim. Pro. Code, 1898, without 
following the procedure laid down therein, and 
tacked on to an order dismissing a complaint 
under S. 297, Indian Penal Code, is illegal and 
without jurisdiction, and is therefore liable to 
be set aside in revision. Haidar Shah and 
Nathe Shah v. The Grown, 24 P.W.R. (Or.) 
1910=6 Ind. Cas. 955 = 11 Cr. L. J. 422. 
CllEVIS, J. 

Reference:— C t. 7 P.R. = 24 P.W.R. 1907, F, 

(57) S. 146— Possession suit for — Previous 
possession for eleven years-Jalkar — Attach- 
ment by Criminal Court wider S, 146, 
Crim. Pro, Code. 

A jalkar was attached by the Criminal 
Court under S. 146 of the Code. The 
plaintiff brought this suit for Recovery of posses- 
aion and proved undisturbed and peaceable 


Grim. Pro. Code— (Continued). 
possession for eleven years before the attach* 
ment, and the defendant was proved not to 
have been in possession before the Magistrate'^ 
order : 

Held, that tho plaintiff was entitled to main'* 
tain the possession which he had against all 
but the true owner ; the defendant had not 
shown himself to be the true owner, and there* 
fore, the plaintiff was entitled to a decree* 
Shama GharanRoy v. Burja Kanta Acharya 
Bahadur, 6Itid. Cas. 806 (Cr.). 

JENKINS, C.J., and DOSS, J. 

(97-a) S. 146— Enquiry as to possession — 
Con/licting claims based on different titles 
— Refusal of Magistrate to decide as to 
possession — Jurisdiction. 

Where, in an enquiry as to possession, the 
parties put in claims based on different titles, 
one claiming under a Will, another under a 
partition, settlement and Will, and the Magis- 
trate, holding that he°was unable to decide as 
to the question of possession, ordered that the 
property do remain under Court attachment 
till the parties had settled their differences in a 
C/vil Court : 

Held, that the Magistrate acted without 
jurisdiction and should have decided on the 
question of possession. Veyya Manikiyam y» 
Yenkaiya, 8 Tnd. Gas. 63 (Cr.). 

Arnold White, c.j. 

Reference: — 2 Weir 110, R. 

(57-6) S, 146— See Nos. 51 to 54, supra. 

(58) Chap. Kl I— Competent Court— Survey 
authorities —Bengal Survey Act (V of 1875 
B.C.), S. 41, 

An order by the Survey authorities under 
S. 41 of the Bengal Survey Act has the force of a 
Civil OAurt dvcroe, and'isthereforetantsmount 
to an order p.issed by a competent Court aa 
provided for in Chap. XII of the Grim. Pro* . 
Code. On such an order being passed with, 
respect to any lands attached under S. 146» 
Crim. Pro. Code, they should be released from, 
attachment. G. T. Ambler v. Shah Soml. 
Ahmed, 11 C.L.J. 417 = 37 C. 331 = 6 Ind. Cas. 
545 = 11 Cr. L. J. 372. 

Stephen and Carndufp, jj. 

(59) Ch, XU— Dispute as to possession of 
immoveable property — Evidence as to titles 
admissibility of. 

In a proceeding under Chapter XII of the 
Code of Criminal Procedure, the Magistrate 
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Grim* Pro. Code— . 

* may, if. necessary, take and consider evidence 
of title to enable him to decide the question of 
actual possession, but such evidence should be 
used only to ** supplement ** evidence of user. 
Pananganti Parthasarathy Nayanlm Oaru 
Y. Palllkapu Yenkatasami Reddi, 6 Xnd. Gas. 
398 -11 Cr. L. J. 363=8 M.L.T. 10^. 
MILLER, J. 

References : — 7 C. 46 ; 8 G*L.R. 645; 6 G.L. 
J. 182 ; 6 Gr. L.J. 192, B. 

(60) 5. 147— Right to perform puja in a 
temple^ whether falls within the scope of — 
“ Lajidt'' meaning of* 

A dispute concerning the right to perform 
puja by entering into a certain temple is not a 
dispute concerning the right of use of any land 
within the meaning of S. 147, Cr. P.G« 
Semdle.^The expression “ land ” in S. 147 
Gr.P.G., does not necessarily include buildings. 
Ouiram Ghosal v. Lalqehary Das, 14 G.W.N. 
611 = 6 Ind. Gas. 182. 

STEPHEN and GARNDUFP, JJ. 

(60-a) S. 147 — See No. 64, supra* 

(61) Ss. 148, 202, 293, 294, 56G-See LOCAL 

INQUIUY, No. l.ni O.W.N. 42a, * 

(62) Ss* i54, 257, 350 — Information,'* 
meaning of—Oompensntum — Otder if can 
be made against servant for information 
given on behalf of master — Information 
subsequent to the original complaint* 

^ The question whether a servant can be held 
responsible under S. 250, Cr. P.C., for an in- 
formation lodged on behalf of bis master, is a 
question of fact and depends on the question 
whether the servant is merely the mouthpiece 
of the master and is merely giving expression 
to his master's accusation, or whether he joins 
personally in the accusation himself. ' In the 
former case no order of compensation should 
be made against the servant under S. 250, Gr. 
P.C. . 

Information ” referred to in S. 260, Gr. P. 
G., need not necessarily be the information on 
which the case is instituted. 

Whore a person making a complaint against 
an accused person subsequently gives informa- 
tion leading to the accusation of others in the 
case, ho may be dealt with under S. 250, Or. 
P.G. in respect of his subsequent information. 

The words ** from information received * ’ in 
8. 167, Gr. P.G. refer to the information given 
in S. 154, Gr.P.G., JagadamI Pershad Singh 
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V. Mahadeo Xandoo, 14 G.W.N. 326=6 Ind 
Gas. 693 = 11 Or. L.J. 201. 

GOXE and ByVES, JJ. 

(63) Ss* 256, 190 — Sessions Judge — Jurisdic^ 
tion to direct an investigation by Police* 

• 8. 166 only gives power to a Magistrate em« 
powered under S> 190 to direct an investigation 
by the Police into cognizable cases. So a Court 
of Stf^sion has no power to order such an 
enquiry, and such an order, if made, would bo 
ultra vires, King-Emperor y. All, 11 P.R. 
1910 (Cr.) = lGP.W.R. 1910. 

ROHERTSON and JOHNSTONE, JJ. 

(64) S* 157 — failure by police to send report 
under — Serious neglect of duty* 

Failure to send to the Magistrate the report 
required by S. 157 (1), Cr. P.C.,and also by 
the Police Manual, is a serious neglect of duty 
which may lead to failure of justice. Such 
conduct on the part of the police would lead 
to a grave suspicion that the police were con- 
cocting false evidence. The Crown v. Balooh- 
khan wd. Kandero, 4 S.L.R. 38. 

IIAYWAIID and LEGGATT, JJ. 

(64-rt) 8. 157~”Soc No. 62, supra* 

(66) Ss* 157* 159* 4T6^Police report after 
investigation that an offence has befn com* 
mitted — Further enquiry of Magistrate — 
Order for prosecution of witnesses examined 
in the Magistrate's enquiry— Penal Code* 
S* 193. 

Whore a Deputy Magistrate held a magis- 
terial enquiry into a case, after the Police had 
made an investigation at the direction of the 
District Magistrate, and subsequently ordered 
the prosecution for perjury of the witnesses 
examined before him, held* that the enquiry 
heU by the Deputy Magistrate was without 
legal sanction, and that the orders for prosecu- 
tion were consequently without jurisdiction. 
Abdul Rahman v. King-Emperor, 6 A.L.J. 
963 = 32 A. 30=10 Or. L.J. 424 = 3 Ind. Gas. 
952. 

Richards and Alston, jj. 

(66-a) 8. 159. See No. 66, supra. 

(66) S. 169 — Evidence Act (I of lb73)* Ss* 
91* 157 — Statement made to investigating 
Police Officer* admissibility of -Jnterpre* 
tation of statutes—" Writing." 

Per Knox* J* — The general provisionS'bf the 
Evidence Act contained in 8. 167 are control- 
led by the special provisions of 8. 162, Grim. 
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Pro. Coch3, which followed it, and which is a 
special enactment, as against the wider and 
more general enactment in the Evidence Act. 

When a Police Officer makes use of a writing, 
whether in the special diary or on a separate 
piece of paper, to refresh hia memory, and on 
'the strength of it deposes to what he states vf&s 
a statement made by a witness to him, he is in 
reality using that writing which he then made 
as evidence against the accused^ and the Court, 
which accepts the stat^ieiit made by the 
'Police Officer in such circumstances, whether 
it bo upon the basis of S. 1«07, Evidence Act, 
or otherwise, is really using that writing as 
evidence against the accused (a). 

A literal construction of the word used in an 
Act has in general prima fficie preference, but, 
in order to arrive at the real meaning of those 
words, it is equally necessary to get at the 
exact aim, scope and object of the law, to con- 
sider what was the law before the Act was 
passed, what was the mischief or defect for 
which the law did not provide, what is the 
remedy provided and the reason for the remedy. 

Per Karamat Husain^ J. — {differing ) » — 
S. 162, Crim.Pro. Code prohibits only the use, as 
<evidoncc, of the writing which records the state- 
ments of the witnesses made to the investigat- 
ing PAlico Officer; that section, so far as oral 
statements of the witnesses are concerned, is 
not ill conflict with section 157, Plvideuco Act, 
and those oral statements made to the Police 
Officer may be proved by calling him as a 
witness in order to corroborate the testimony 
of the witnesses (6). 

^ The present law is highly unsatisfactory and 
•calls for immediate amendment. 

The distinction between the oral statement 
made by a witness and the entry in the diary 
of the Police Officer is a distinction in substqnco 
rather than of form. 

Where, by the use of clear and unequivocal 
language capable of only one meaning, anything 
is enacted by the Legislature, it must bo 
•enforced, even though it be absurd or mischiev- 
ous. The duty of a Court is not to make the 
law reasonable, but to expound it as it stands, 
according to the real sense of the words (c). 

The provisions of section 162, Act X of 1882, 
and of section 91 of Act I of 1872, discussed. 
Rustam v. King-Emperor, 7 A.L.J. 468 = 

*6 Ind. Cas. 101 = 11 Cr. L.J. 235. 

Rnox and KARAMAT Husain, jj. 

References:— (a) 0- 28P, diss* (6) 36 0. 

fl81, oppr. (c) 23 C. 668 (P.C.), H, 


Crim. Pro. Code— (Confinu^d). 

(67) 8. 162~Statement made under— Can-' 
not be made the subject of a prosecution under 
S. 211, I. P.G. See PENAL CODE, No.^40, 20 
M.L.J. 132. 

(68i S. 162— Mashirnamaj evidentiary value. 
Seo Evidence, No. 2, 4 S.L.R. 38. 

(69) Ss. 1G2, 172 — Evidence Act, Ss, 157 and 
161 — Statements made by a witness to a 
Police Officer, admission in- evidence .of ^ 
Befreshing of mAmtiry by Police Officer from 
statements recorded by him^Criviinal 
Procedure Code, S. 172, 

Held, that the express provisions of S. 162 
of the Code of Criminal Procedure override 
the general provisions of section 157 of the 
Indian Evidence Act. 

Held further, that the written record of state- 
ments made by a witness to a Police Officer 
cannot be used for the purpose of corroborating 
the testimony of those witnesses. Nor can the 
Police Officer be allowed to depose to the state- 
ments made to him by refreshing his memory 
by reference to the record made by him of such 
statemouts. Bhulal Singh v. King^Emperor, 

13 0.0. 7 = 5 lud. Cas. 367 = 11 Cr. L. J. 117. 

SUNDAR LAL, J.C., andPlGGOT, A.J.C. 

References : — 32 B. Ill; 9 Bom. L. R. 89'5 ; 

36 C. 281 ; 33 C. 102, R, 

(70) Ss. 162, 288— Scope of S. 162— Value of 
statements made by investigating police officer. 
See Evidence act. No. 6, 12 Bom. L. R. 6C3. 

(71) Ss, 104, 235, 239, 190, 342, 364, 447, 450, 
154, 532, l03 -Jury, right of trial by — Cr. 
P.C., Ss. 447, 450, 451, 532— Interference 
with the right — Envoyean British subject— 
Waiver of rights wider S, 454, Cr. P.C.— 
Provisions of S, 22, proviso, Indian Coun- 
cils Act, 44 ajid 25 Viet, Ch. 67 — Whether 
S. 454, Cr. P.C., ultra vires — ‘Obiter dic- 
tum ’ — Meaning and scope of — Offences 

.under Ss. 121, 121-A, 122, 123, LPC,— 
Sanction under S. 196, Cr. P C , authoris- 
ing Complaint of offences under specified 
sections and ‘ other ’ offences— Commitment 
for non-specified offence also — Jurisdiction 
— Legality— Whether cured by 8. 532, Cr. 
P.C. — Delegation by local government of 
powers under 5. 196, Cr. P.C. — Legality — 
Document containing sanction under S. 196i 
Cr. P.C. — Sufficiency of Chief Secretary's 
signature — Or. P.C., 8'8,^35, 239— Same 
transaction — Different charges against se- 
veral persons in respect of —Joint trial 



90 


DIGEST DF CASES. 


Criin. Pro. Co^^r**{Oontinue^)> 

* ^MuUifarioume88‘~-Cr, P.O., S&, 164 , 842, 
364— Confessions r— Admissibility — Record 
of confessions by Magistrate who subse- 
quently holds enguiry— Confession made 
during investigation — Examination of ac- 
cused’^Eliciting information by questions — 
Effect-- Con fessiou’^Evidentiary value of, 
against co-fy!Cused-rSs, 21, 29, 80, Evidence 
Act^Cr. P.C., Ss. 164, 342, 364— Whether 
exhaustive — Effect upon 8* 21, Evidence 
Act — Document relevanfjto prove knowledge 
of its contents-^M hether relevant for proof 
of truth of contents — Admissions to the 
police — Effect upon voluntariness — Ss, 10, 
29, Evidence Act— Conspiracy — Statements 
oral or written, when and how far amount 
to admission of— ‘Operation of S- 10, Evi- 
dence Act— Restrictions upon — 5. 78, Evi- 
dence Act, — Handwriting — Modes of proof 
of— Expert evidence — Value of— Leading 
questions — Permission of — Court's duty — 
S, 121, 1.P,C, — Whether same as English 
Law of Treason — * Wages war,' meaning of 
— Elements, 

The right to trial by jury can he taken away 
by the Code of Criminal Procedure. Such % 
provision cannot le said to he ultra vires, as 
contravening the terms of the proviso to S. 22, 
Indian Councils Act, 18G1 (a). 

A person c^in relinquish his right to be dealt 
with as a European. British subject (See S. 154, 
Gr. P. Code) : and where a Magistrate asked, 
under S. 454, Or. P.C., an accused person, who 
was a European British subject whether he 
claimed to be dealt w’ith as a European British 
subject, explaining Ss. 447 and 450, and where 
the accused did not claim the right, held, that 
he had relinquished his right (h). 

Meaning and scope of the term “ Obiter dic- 
tum,'* pointed out (c). 

The true implication of S. 196, Or. P.C., is 
that the judgment of the Local Government 
should be specially directed to the particular 
sections of Chapter Y1 of the Penal Code, in 
respect of which proceedings are to bo taken, 
and that the order or authority should be 
preceded by and be the result of, a deliberate 
determination that proceeding should be taken 
in respect of a particular section or particular 
sections of the Chapter and no other. 

.The provisions of S. 196, Grim. Pro. Code, do 
not authorise the local government by its order 
tq give, or delegate to, its legal or other advi- 
sers, a roving power to.dotern^ine. under what 


Grim. Pro. Codt—iObntinued), 
sections of the Chapter proceedings should bo 
taken and abandon to them the discretion and 
responsibility that properly belongs to it. 

Where an order of the local government un« 
dor 8. 196, Grim. Pro. Code, authorised a 
Qplice Officer to prefer complaint against and 
to prosecute certain* persons for offences under 
8s. 121-A, 122^ 123, 124 of the Indian Penal 
Code, or under any other section of the said 
Code, which may bem found applicable to the 
case, and whei^ the complainant in his sworn 
, statement distinctly stated that sanction had 
' been given to him to prosecute certain persons 
under Ss. 121.A, 122, 123, 124, I.P.C., held 
that the order did not authorise a complaint- 
under 8. 121, I.P.G., that the Magistrate had 
no power to commit thereunder, and that the 
defect was not cured by a subsequent order- 
obtained while the caso was before the Court of 
Sessions, authorizing a complaint under the sec- 
tion which was not, as a matter of fact, made 
thereafter. Held also that the defect cannot be 
cured by the provisions of S. 532, Crim. Pro. 
Code (d). 

The signature of the Chief Secretary on the 
document containing the authority of the 
Govornment under 8. 196, Crim. Pro. Code, is 
sufficient (e), * 

Where several persons were charged under 
Ss, 121, 121-A, 123, I.P.C., and where the 
charge merely purported to place before the 
Court different aspects of the same transaction, 
held that the joint trial of the several accused 
on different charges was not bad for multifari- 
ousness. • 

A confession, to come within the scope of 
8. 164, Crim. Pro. Code, must lie made cither 
(1) in the course of an investigation under Gh, 
XIA*, or (2) at any time afterwards and before 
the commencement of the enquiry or trial. 

The condition requiring the confession to bo 
prior to the commencement of the enquiry or 
trial is only imposed when the investigation 
has ceased, and not when it is made in tha 
course of the investigation (/). 

Held, also, that it cannot be contended that 
a confession recorded by a Magistmte who 
afterwards conducts the enquiry is outside the 
provisions of 8. 164 (g), Crim. Pro. Code. 

Obiter, The argument that the confessions, 
if recorded after the commencement of the 
trial, would be inadmissible in evidence, can- 
not be sustained, because the argument seeks . 
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Crim. Pro. Code — (Contiliued). 
to derive^ from- the provisions- of the Codo a 
limitation on tho law of confession as defined 
by the Evidence Act, for which there is no 
Bufiicient warrant. Ss. IG4, 342, 364, Crim. Pro. 
Code, are not exhaustive and do not limit the 
generality of S. 21, Evidence Act, as to the 
relevancy of admissions (k). 

The mere fact that a statement was elicited 
by a question does not make it irrelevant as a 
oonfession under S. 164, Crim. Pro. Code, or 
S. 29, Evidence Act, theugh such fact may be 
material on tho question of its voluntariness (i). 

Where, in conducting a search, tho provisions 
of S. 103, Grim. Pro. Code, have boon comple- 
tely disregarded, held that what would other- 
wise bo relevant docs not become irrelevant 
because it was discovered in the course of a 
aearch in which those provisions were disre- 
garded. 

Prom the fact that tho document may be 
relevant for the purpose of aficeting some one 
with the knowledge of its contents, it by no 
means follows that it is relevant also for tho 
purpose of proving the truth of that which it 
contains. 

A statement, whether oral or written, can 
be used against a person to prove tho truth of 
the matter stated, if, as against him, it can bo 
regarded as an admission. But the facts must 
be proved by virtue of which it can be regarded 
as ail admis.sion. 

If an admission was actually written by him, 
the fact that it was so written must be proved 
those methods which the law allows. 

Methods of proving handwriting diseiissod. 

A document does not prove itself, nor is an 
unproved signature proof of its having been 
written by the person whose signature it pur- 
ports to bear. 

S. 73 of the Evidence Act does not sanction 
the comparison of any two documents, but 
requires that the writing with which the com- 
parison is to be made, or the standard writing 
as it may be called, shall be admitted or proved 
to have been written by the person to whom it 
is attributed,) and next, the disputed writing 
must itself purport to have been writ ten by the 
same person, that is to say, tho writing must 
state or indicate that it was written by that 
persoc. 

A comparison of handwriting is, at all times 
as a mode of proof, hazardous and inconclusive, 


Crim. Pro. (Continued), 

and especially when it is made by one not con- 
versant with tho subject, and without such 
guidance as might be derived from the argu- 
ments of counsel and the.qviiience of export^ (/)• 

The value of expert evidence of handwriting 
discussed pc). 

To bo an admission, it is necessary that a 
document should have been written by the 
person against whom it is sought to be used : it 
is sufficient if it be proved that the document 
h.as been in bis possession, and that bis conduct 
in reference to it has been such as to create an 
inference that ho was aware of its contents and 
admitted their iiccuracy. Unless this be done, 
tho document cannot be used as proof of its 
contents. 

What conduct would properly give rise to 
such inference depend.s upon the circumstances 
of each case. The mere fact of possession of 
letters is not of much value, unless it is shown 
that their contents were recognized and adopted 
by the replies elicited or the conduct inspired 
by thein. 

The operation of S. 10, Evidence Act, is strict- 
ly conditional upon there being a reasonable 
glound to believe that two qr more persons 
have conspired to commit an o/Tcnce. 

The confession by an accused is not evidence 
against his co-a(‘CUscd in the seuE.o that a con- 
viction on that alone could be supported ; it can 
bo only ‘taken into consideration’ under S. 30, 
Evidence Act, that is to say, it can lend assur- 
ance to other evidence. 

The law contained in S. 121,I.P.C., is not 
a reproduction of the English law of treason in 
its entirety, that is to say, not only the statute 
law but also the interpretation placed upon it 
by the cases: nor did the framers of tho section 
intend it to.be so. 

The expression “ wages war,” which is used 
in S. 121, I.P.G., must lie construed in its 
ordinary sense as a phrase in common use in 
the English li^nguage, . aud it is impossible to 
hold that any oi the overt acts alleged in this 
case (e collection of ammunition, arms, 
etc.) amount (o an offence under the section. 

In a charge under S. 12-1-A, I.P.C-, the ques- 
tion to be determined is, whether there was an 
agreement between two or more of the accu.sed 
to do all or any of the unlawful acts charged 
(1). The fact that the purpose was not immediate, 
if it be a fact, would only be material in so far 
as it might bring the matter within the saving 
operation of S. 95, I.P.G* 
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* Though, to establish the charge of conspiracy, 
there must be agreement, there need not be 
proof of direct meeting or combinstion, nor 
need the parties be brought into each other's 
presence ; the^igreement m4y be inferred from 
circumstances raising a presumption of a com- 
mon concerted plan to carry out thc*unlawful 
design. 

It is not necessary that all should have joined 
in the scheme from the first ; those who come 
in at a latter stage are equally guilty, provided 
that the agreement be proved. 

Ic is the Court, and not the Counsel for the 
Crown, who can determine whether leading 
questions should be permitted, and the respon- 
sibility for that permission rests with the Court. 
(Vide S. Eidence Act). 

Per Camduff, ‘ Legal proof * is neither 
more nor less than what is indicated by the 
definition of the word “proved,” which is to be 
found in S. 3, Evidence Act. Having regard 
to that definition, it is doubtful whether a 
distinction can possibly bo drawn between 
Megal proof* and ‘moral conviction.’ 

Held also per Carndujf, J,. that, except 
where ah accusdU person is being examined 
under S. 34*2, Cr.P.C., a Magistrate is not 
precluded from eliciting information by inde- 
pendent enquiry so long as the information is 
voluntarily given. 

Statements made to the police by accused 
persons, which tell against them but do not 
amount to admissions of guilt, arc admissible 
in evidence. The question whether the parti- 
cular statement concerned, whether it bo posi- 
tive or negative, verbal or expressed by conduct, 
is or is not a confession, depends upon the 
circumstances of each case (m). 

Handwriting may, in addition to the usual 
methods, be proved by circumstantial evidence 
under S. 67, Evidence Act, which prescribes 
no particular kind of proof (n). Barindra 
Kumar Ghose and others v. Emperor, 37 C. 
467 = 14 C.W.N. 1114 = 7 Ind. Cas. 359 = 11 
Or. L.J. 453. 

Jenkins, c.j., and Carnduff, j. 

References : — (u) 6 B.L.B. 39‘2 and 469, Appr. 
(6) 6 C. 83 ; 12 B. 661 ; 16 M. 308, F. (c) 1906 
A.O. 317, 330. (d) 1890, P.R. Cr. J. No. 16, 
Appr,\ 9 B. 288, Dist,\ 22 B. 112, Dias. from, 
(e) 36 G. 141, F. (f) and ig) 5 G. 954 ; 5 A. 
263 and 10 Bom. H.G. 166, Obsolete', 33 G. 
1086,. (h) Bat. Un. Gr. C. 679, R. (i) 17 


t 

Crjpi. Pro. Code — (Continued). 

W.R. Cr. 71, N.B. (j) 33 W.B. 373 , S. {k) 
11 Cox. C.C. 646, R, (J) 3 H.L. 306 (317), B. (m) 
1 C. 307 ; 10 C. f032; 16 C. 580 ; 6 B. 34 and 
19 B. 363, discussed and Dist.\ 10 B.Xj*B. App. 
2; 60. 630 ; 9B.tj.RV36, 72; 6 Bom L.R. 312, 
R. (n) 12 B L.B. App. 18 ; 26 W.B. 429 and 
B. 690, R. 

(72) Ss. 164, 364-~Confession caused by illegal 
indiu ement is irrelevant —Conviction cannot 
be based on confgpsion not recorded in the 
manner prescribed by law — Evidence Act 
(I of 1372), Ss. 24, 27S. 27 is not a 
proviso to S. 24, 

A confession caused by illegal inducement or 
by illegal detention of the accused’s relatives 
is irrelevant and the question of its truth is 
immaterial. Section 27 of the Evidence Act 
is not a proviso to section 24 (a). 

\yhore the accused pleads not guilty, a con- 
viction cannot be based on a confession which 
is not recorded in the manner prescribed in sec- 
tions 164 and 364 of the Criminal Procedure 
Code. Nga San Ya y. Emperor, 11 Gr. L.J, 
41=4 Ind. Gas. 769 ; U.B.B. 1909, 1 Evidence, 
p. 3. 

Shaw, j.o. 

References : — (a) 2 L.B.B. 168 ; U.B.B.^(1892 
—1896), 1, p. 83, F. 

(72-a) S. 167— (xovernment order prescribing 
rules as to modes of recording confession — 
Violation - Effect. See CONFESSION, No. 6, 
33 M. 113. 

(72-a-i) S. 172. —See No. 69, supra. 

(72-6) S. 173.- See No. 82, infra. . 

(73) Ss. 174 and 176 — Power of village head 
acting under— Sec PENAL CODE, No. 24, 8 
M.L.T. 198 (Cr.). 

(ft-a) S. 176. See No. 73, supra. 

(74) S. 177.— See ACTXlllof 1869 (WORK- 
MAN’S Breach OF contract). No. 4, 13 P. 
W.B. 1910 (Cr.), 

(74-a) S. 177. — See No. 75, infra. 

(75) Ss. 179, 177 — Moaning of “ any con- 
sequence that has ensued ” in S. 179. Sec 
Jurisdiction (Geineral), No. l, 7 P.B. 
1910 (Cr.). 

(76) Ss 180, 186 ‘Dacoity committed in 
British India — Stolen property found in 
Native State — Native hidian Jf^itish 
subject — Triaiin a British Court — Certi- 
ficate of Political Agent, necessary for. 
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Grim. Pro. Co^^^(Contihtied). • 

Where a dacoity was committed in British 
territory and a Native Indian British subject 
was found in possession of stolen property, 
alleged to have been stolen at the dacoity- in a 
Native State, and a charge under S. 412,- Pehftl 
Code, was preferred against him : Held that, 
though under S. 180, Grim. Pro. Code, t6e 
offence could be tried at the place 'where the 
property was retained or where the theft or 
dacoity took place, yet ui^er section 188 of the 
P.odo, a certificate of the Political Agent was 
necessary if the charge was to be tried in Bri- 
tish India. A coinmitmont without such 
certificate should bo quashed. The Sessions 
Judge, Tanjore v. Sundara Singh, 6 Ind. Gas. 
308*8 M.L.T. 54 = 11 Cr. L.J. 306. 

Abdur Rahim, j. 

(77) Ss, 63 1 --Jurisdiction— Place of 

which consequence of act ensues — Criminal 
breach of trust— Penal Code (Act XLV of 

I860), s. m. 

The accused in the case was employed as an 
agent by a firm in Mir^aapur. Goods wore en- 
trusted to him for sale in various districts in 
Lower Bengal, and, from time to time, as ho 
sold goods, he remitted money to his employers 
at Mirzapur. When called upon to furnish 
accoiffits, he offered to furnish Us. 500 as a 

* deposit, but did not submit any account. The 
embezzlements complained of occurred at 
various places in Lower Bengal. Held that 
the Magistrate at Mirzapur had jurisdiction to 
try the case (a). 

Held further that, even if there were any 
irregularity, S. 531. Grim. Pro. Gode, covered 
it, and that the offence was not one of a civil 
nature, as the conduct of the accused disclosed 
a dishonest intention. Mahadeo v. King- 
Emperor, 7 A.Ld. 319 = 6 Ind. Gas. 563 = 11 
Cr. L.J. 97-2 = 32 A. 397. 

TUDBAI.L, J. 

• Reference 19 All. Ill, F. 

(78) S. ISH— Offence committed in a Native 
State— Certificate of the Political Agent. 
The certificate of a Political Agent, required 
under S. 189 of the Grim. Pro. Gode, 1899, can 
be obtained after the c:)mplaint has been filed 
and the inquiry has begun. Emperor Y. 
fiakhram Pandu, 12 Bom. L. R. 667 (Gr.). 
Ghandavaukar and Heaton, jj. 

(7b) S. 186 -•Certificate by Political Agent — 
Charge not mentioned in the certificate — 
Order of commitment, whether good. 


Grim. Pro. Gode — (Continued). 

Where a Political Agent, under S. 188, Or* 
P.O., certified that the offence which the 
accused was alleged to have committed out of 
British India was one which ought to bo 
inquired into in British India, and the accused 
was oommitted in connection with such ofifenoe/ 
held, th^ order of commitment is. good, not» 
withstanding it is an order of commitment on 
a charge which is not specified in the certifi- 
cate. in re The Sessions Judge of South’ 
Arcot, 8 M.L.T. 203 (Gr.). 

Arnold White, c.j., and Subramaniya 
Iyer, j. 

(79-i) S. 188 —Soo No. 76, supra. 

(79-n) S. 190— Complaint- -Information to 
Magistrate— Initiation of criminal pro^ 
ceedings — Prosecution in conformity witlL 
an ultra vires orders 

When a District Judge directed the prosecu- 
tion of a guardian of a minor, and the District 
Magistrate ordered the case to bo tried by the 
Additional District Magistrate, the Ghief Court 
on revision set aside the order of the Districlj 
Magistrate as one passed without jurisdiction, 
on the ground that the order of the District 
Judge was illegal and there was no autil^ority for 
the prosecution. The order of District Judge 
could not be regarded as “ information ** with- 
in the moaning of S. 190 (1) (c) of theCr.P.Oa 
Sital Das y. The Crown, 87 -P.L.R, 1910. 
Chevis, j. 

(79-5) S. 190. — See Nos. 4 and 63, supra, 

(80) S. 190, cl. (I ) (6 ). — Magistrate trying an 
accused jyerson — Evidence of police officer 
during trial — Direction to put another 
person in dock as co^acensed — Cognizance 
of offence — Conviction of both — Legality, 

Where a Magistrate directed the petitioner, 
who was present in Court during the trial of 
another on a charge of theft, to be put in the 
dock as-co-accusod on the strength of the evi- 
dence of a police Sub-Inspector given in the 
course of such orial, tried them both, and con- 
victed them both. 

Held, that the Magistrate took cognizance 
under S. 190, cl, 1 (6) and the conviction was 
legal (a). Nga Po Yon y. King-Emperor, U. 
B.R. 1910 (1st quarter), 2 (Cr.), 

Shaw, j.c. 

. References :—(a) U.B.R, (1897—1901), I, 66* 
affirmed. 1 C.W.N. 1Q6 ; 26 0. 786 and 4 0; 
W,N, XLV; Rat..Un, Or. 0. 961, Ref, to^ 
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(81) 8. 190 (1) (c)--' Jurisdiction of a Magis- 
trate to act on information transmitted to 
him in another public capacity — Cognisance 
of an offence of mischief under 8. 426, 
Penal Code — Order of attachment — 

Legality. 

Held, Per 8tephen, J. — {Carnduf, J., dubit- 
ante) that a Magistrate is not competent to act 
under S. 190 (1) (c), Cr. P.C., on any informa- 
tion which has been transmitted to him in 
another public capacity (a). 

Held also, a Magistrate, who takes cognizance 
of an ofifonce of mischief by cutting timber from 
the forest, has no jurisdiction to pass an order 
of attachment of the trees, which form the sub- 
ject of the alleged offence. Lakhl Marayan 
Ohose Y. Emperor, 87 C. 221 = 14 O.W.N. 
589 = 11 O.L.J. 415 = G Tnd. Gas, 276. 

Stephen and Gaunduff, jj. 

Reference :— (^) 10 C. VV.N, 775, R. 

(82) 8s. 190 and 173— Police report if should 
set forth the information — Form, defective 
—Cognizance of a case, talcing of, on 
police report — Accused's right to know the 
nature of the information against him ^t 
the initial stage. 

The police report under S. 173, Gr. P.G., 
should sot forth the nature of the information 
against the accused. 

Where the police report, on which the Magis- 
trate took cognizance of the case, did not set 
forth the nature of the information against the 
accused. 

Held that, in the circumstances of the 
case, the prosecution instituted against the ac- 
cused on the police report should be set aside. 

E. 0. Lee v, H, L. Adhikary, 14 G.W.N. 304 

= 37 0. 49 = 6 Ind. Gas. 653. 

Jenkins, c..t. and Garnduff, j. 

(83) Ss, 190, 191, 528 — Notice to accused be- 
fore transfer when necessary — Failure to 
record reasons for transfer, effect of. 

Where a Sub-Divisional Magistrate listened 
to information given by the police, and ordered 
them to chalan the accused under S. 143, 
I.P.O. 

Held, that the Magistrate really proceeded 
under S. 190 {b) and not under S. 190 (c), and 
80 was not bound under S. 191 to give the 
accused any option as to whether they would be 
tried by him or not. 

7 Or. 


Qpim. Pro. Code — fCcntinued), 

The mere fact that the Magistrate asked the 
police to chalan the accused is absolutely no 
ground for any fear that they would not be 
impartially dealt with. 

Held also that, where the District Magistrate 
•5U0 motti transfers a case, no notice to the 
accused is necessary (a). 

Whore reasons for a transfer are not recorded 
under S. 528 (3), the result cannot bo the 
absolute cancclmAt of the order ; only the 
superior Court will call for reasons. Abdulla 
and others v. The King-Emperor of India, 3^ 
P.tt. 1010 (Cr.) = 35 P.W.H. 1910 = 4 Ind. Gas. 
1025 = 11 Cr.L.J. 160. 

Johnstone, j. 

References :—(a) 24 M. 317 ; 28 P.R. 1902 
(Cr.); 22 B. 549, R. 

(83-a) S. 191. See Nos. 4 and 83, supra. 

(84) S. 193— Telegram sent—No complaint — 

No prosecution can be ordered. See Penah 
Code, No. 41, 7 A.L.J. 618. 

(85) 8 . 195— Penal Code {XLV of I860),. 
S. I93 — Sanction to prosecute for pet' jury — 
Delay in making the application — Sn7ictionr 
to be granted by the same Judge. 

A prosecution for perjury should be instituted 
as soon as possible after the decision of the 
case. An officer other than he who tried the 
case in which perjury was committed does not 
act without jurisdiction, if ho grants sanction 
to prosecute, but it is very much more satis- 
factory that sanction should bo given by the 
very Judge in whose Court an offence — whether 
under S. 193 or S. 211, Penal Code— Mbs 
actually taken place. 

Where there was a delay of four months in» 
making an application for sanction to prosecute 
under S. 193, Penal Code, the delay not being 
accounted for, and the sanction was granted by 
a Judge other than the one in whose Court thu 
alleged offence actually had taken place, held 
that the sanction was not properly given. 
Yad Ram v. Risal, 7 A.L.J. 50=6 Ind. Gas. 
469 = 11 Cr.L.J. 140. 

Richards, j. 

(86) fif. 195— Presidency Court of Sfftall 
Causes Act (XV of 1832), 8. 38— Sanction 
to prosecute — Full Court's power to grant or 
revoke sanction— -Full Court not an Appel- 
late Court — Powers of Full Court. * 

The Pull Court of the Presidency Small 
Cause Court in Bombay has no power to grant 
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or revoke a flanction to prosecute refused or 

granted by a single Judge of that Court. 

Per Chandavarkar, J,— The language used in 
8s. 37 and 38 of the Presidency Court of Small 
Causes Act, 1882, docs not appear to bo appro- 
priated for the purposes of conferring appellate 
jurisdiction upon the full Court. 

Per BatcfieloVt J. — The jurisdiction conferred 
by S. 38 of the Act upon the full Court is not 
appellate, but revisional only. Eti re Shi vial 
Padma, 12 Bom. L.R. l.S0 = 5 Ind. Cas. 862 = 
11 Cr. L. J. 271=34 B. 316. 

ClIANDAVARKAR and BATCHELOR, .1.1. 

(87) 195 — Sanction to prosecute for per- 

jury, application for — Contradictory state- 
meyits before committing Magistrate and 
Court- -True htory stated in Court — State- 
ment before Magistrate not fairly indiK'cd 
— Sanction if should be granted. 

On an application for sanction to prosecute a 
witness under S. 193, Penal Code, in respect of 
contradictory statements made by him before 
the committing ^fagistrate and the Court, it 
was found that the witness had made false 
statements before the committing Magistrate, 
but h:hl deposed truly in Court : 

Held that, having regard to the circum- 
stances leading up to the ex.*imination of the 
witness before the committing Magistrate and 
the conditions under which the examination 
was conducted, the sanction should not be 
given. 

*■ It would he a dangerous doctrine to hold that 
the fact of a witness having made contradictory 
statements before the committing Magistrate 
and in Court would alone justify the granting 
of sanction to prosecute him for perjury. 

There may be exceptional conditions in which 
sanction should bo granted in a case, in which 
the witness has told a false story before the 
committing Magistrate but a true story in 
Court, but to grant sanction in circumstances 
such as were found in the present case would 
only tend to defeat and not to further the ends 
of justice, /if /Ire matter of Tripura 
Bankar Sarkar, 14 G.W.N. 767 = 37 C. 618. 

Jenkins, Doss and Teunon, jj. . 

(8Q} S. 195 — Cognizance of oilence without 
the complaint of public servant with whom 
false information lodged, ^ee PENAL CODE, 
No. 26, 14 W.N. 765. 


Grim. Pro. Code— (Continued), 

(89) S, 195 (1) (a)— False complaint to Police 
— Sanctum for prosecution by District 
Magistrate, legality — Police Act V of 
1861, 8. 4. 

The Magistrate of the District, in whom are 
vested under S. 4, Act V of 1861, powers of 
general control and direction over the police in 
his district, may sanction prosecution under 
8. 125 (1) (a), Cr. P. C.. 1898, for the offence of 
preferring a false complaint to the police. 
Shlbbu Y. The Grown through Ghajju. 6 P.R. 
1910 (Cr.) = 10 P.W.R. 1910 = 5 Tnd. Cas. 829. 
Reid, (j.j. and Robertson, .t. 

References: — (a) 47 P.R. 1867 (Cr.)=9 P.R. 
1868 (Cr.), F,\ 27 C. 452, not F,] 32 C. 180, R, 

(90) S, 195 {!) (c) — Sanction to prosecute — 
Forgery — Penal Code (Act XLV of ISGO), 
Ss, 476, 40 — Offence — Interpretation. 

In S. 195 (1) (c), the word “offence ” occur- 
ring as the third word is designedly used in a 
somewhat abstract manner. Tt is the “ offence ” 
in itself, not any particular offender’s offence, 
which the section aims at ; and that is in ac- 
cordance with 8. 40, Penal Code, where 
“ offence ” is defined as the thing made punish- 
able by the Code. In other words, the clause 
deals with the case where there is a substantive 
offence committed by a paity to a suit, in re 
Narayan Dhonddev Risbud, 12 Bom. L.R. 
383 = 6 Ind. Cas. 529=11 Cr.L.J. 368. 
Batchelor and Davar, jj. 

(91) S. 195 (1) (c), (3) — Sanction to iwose- 
cute — Abetment of an offence specified in 
S. 195, cl, (c) — Abettor not party — No san- 
ction necessary— Penal Code (Act XLV of 
I860), Ss. 463, 47 L, 475, 476. 

The offence or offences in which S. 195, 
cl. (1), Sub-cl. (c) iwud with cl. (3) requires that 
sanction should be given by a Court with re- 
spect to documents produced in Court, must 
bo offences committed by parties to the pro- 
ceeding, whether the offence bo one of the 
substantial offences described in 8. 463 or 
punishable under Ss. 471, 475, or 476 of the 
Penal Code, or only amounts to abetment of 
any such offences. Chaudhri Ghansham Singh 
Y. Emperor, 4 Ind. Cas. 105 (Cr.) = 6 A.L.J, 
983 = 32 A. 74. 

Knox and KAR.AMAT HUSAIN, JJ. 

(92) S, 195 (c) — Sanction — Indian Penal Code 
(Act XLV of 1860), Ss, 463, 467 — Forgery 
— Sanction for prosecution, want of, effect 
of. 
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On the* proseoation of the accused for an 
offence under S. 467, I.P.G., alleged to have 
been committed in respect of a document, 
which was subsequently produced at the hear- 
ing of a suit tried on the original side of the 
High Court in which the accused was ^ party. 

Held that the prosecution was incompetent, 
without the previous sanction of the Court 
which tried the suit or of the Court to which it 
was subordinate. 

That S. 463, I.P.C., referred to in S. 195 (c) 
of the Criminal Procedure Code covers forgery 
of the description for which penalty is provided 
under S. 467, I.P.C. Tenl Shah y. Bolahi 
Shah, 14 C.W.N. 479^5 Ind. Cas. 879 = 11 Cr. 
L.J. 280. 

IIAIIINOTON and ChATTEIWEE, JJ. 

(93) S. 195 (o’) — Sanction to prosecute — Power 
of Appellate Court to order a re^trial by the 
first Court* 

An appellate Court, dealing with an appli- 
cation under S. 195 of the Grim. Pro. Code, has 
no power to order a ro-trial by the first Court. 
In re Kamma Narayanappa, 8 Ind. Cas. 679. 
KRISHNASWiiJ^I AIYAR and AYLING, JJ.* j 

Hc/srentvs.— L.P.A. No. 37 of 1906 ; 30 M. 
311 ; 2 M.L.T. 84 ; 17 Iir.L.J. 123; 5 Cr. D.J. 
288 ; 33 IM. 90; 7 M.L.T. 128 ; 20 M.L.J. 102 ; 

5 Ind. Cas. 881 ; 11 Cr.L.J. 280, It, 

(93-a) S. 195 (6) — See No. 93, supra* 

(94) Ss. 195, 197, 215, 526 — Coviniitment 
under S. 5'46 — Quashing of commitment — 
Nature of sanction accorded by Govern- 
ment under S- 197. 

S. 215, Crim. Pro. Code, is inapplicable to a 
case in which the commitment is not one made 
under any one of the four sections therein 
specified, but is one made under the direction 
of the High Court under S. 526 (1) (iv). 

The sanction accorded by Government under 
S- 197 cannot be held to bo null and void for 
the reason that no notice Was given to the 
accused to show cause why such sanction 
should not bo given. It is a matter left 
entirely to the discretion of Government 
whether such opportunity should be given to 
the person concerned before sanctioning his 
prosecution, and the Criminal Court before 
which he is prosecuted is not an appellate 
authority over Government in the matter of 
the sanction. There is a marked distinction 
between the classes of offences dealt within 

195, clause I (a), (b) and (c), and it does so in 


Orih. Pro. Code— (Confinued). # 

connection with offences committed in or in 
relation to any proceeding in such Court, and . 
the Court therefore acts in its judicial capacity 
in granting the sanction upon legal evidence. 
But the Government in according or withhold- 
ing sanction under S. 197 — for the prosecution 
of a public servant in respect of an offence alleged 
to have been committed by him as public servant 
— acts purely in its executive capacity, and the 
sanction need not bo iMised upon legal evidence. 
In re Kalagara Bapiah, 8 M.L.T. 205. 
Bhashyam Iyengar, j. 

References : — 10 M. 232 ; 16 M. 468 R, 

(95) Ss. 195 and 428 — Appeals under S, 195 
— Power of appellate Court to take or call 
for fur titer evidence — Jurisdiction, 

The power to take, or call for, further 
evidence, given by S. 428, is expressly limited 
to appeals under that Chapter (i-e.) under 
chapter XXXI of the Code, S. 195 is not part 
of that chapter, nor does the section itself give 
any power to call for further evidence. So a 
District ^lagistratc has no power to make an - 
Older culling for further evidence in cases of 
appeals under S. 195. In re Krishna Reddy, 

7 M.L.T. 128 -33 M. 90 ; 20 M.L.J. 102. 
BENSON, OFFO, C.J., and AHDUR RA«IM, 

Reference : — 30 M. 311, applied. 

(95-u) Ss. 195, 439— Sanction to prosecute — 
Procedure — Court if bound to take evi- 
dence — Revision of order of Civil Court 
refusing sanction - Civil Procedure Code 
(Act V of 1908), S. 115 — High Court, origi-% 
nal Side — Rcvisional jurisdiction over Pre- 
sidency Small Cause Court — Practice — 
High Court Rules, appellate Side, Rule 
W(a), 

There has boon a well established practice of 
the High Court that applications for revision of 
orders by the Calcutta Small Cause Court are 
heard by a single J udge on the original side of 
the High Court (a). 

Rule IV (a) of the Appellate Side Rules con- 
firms the practice, and under its jurisdiction for 
revision of orders by the Small Cause Court is 
vested in a single Judge on the Original Side. 

A Civil Court, in making an order under 
S. 195 of the Crim. Pro. Code, does not 
exercise criminal jurisdiction. The Crimioal 
Revisional Bench of the High Court has there- 
fore no jurisdiction to interfere with such an 
order (6). ^ 



108 THE GUBEMNT mDEX. 1910. m 


Crim. Pi^ Code — (Cmtinued), 

Bat the Hip;h Court can interfere ^ith such 
order under S. 116 of the Civil Procedure Code. 

The jurisdiction of the High Court to interfere 
under S. 115, Civ. Pro. Code, is not ousted by 
S, 195. Sub-sec. (G) of the Criminal Procedure 
Code, inasmuch as an application under the 
latter is not an cappeal but a substantive appli- 
cation (c). 

In disposing of the application for sanction to 
prosecute for bringing a false suit, under S. 196 
of the Criminal Procedure Code, the Court 
has to decide whether the original suit was false, 
and whether, if it was false, sanction should bo 
granted, and must make a full enquiry into the 
matter even if it involves trying the case de nnvo. 

So where then? was no evidence in the records 
of the original case to prove that it was false, 
and the Small Cause Court refused sanction on 
the ground that it was not bound to go beyond 
the record, the Court ordered the case to be sent 
back and tried according to law. Sew Bollok 
Siiiffh V. Ramdhin Baina, 14 C.W.N. 806= 
f, Tnd. Cas. 473-11 Cr. L. J. 367. 

PUGlI, J. 

neferencea (o) 529 C. 498 ; 30 C. 588 ; S.C. 7 
C.W.N. 547 (1903) ; 30 C. 986 ; S.C. 7 C.W.N. 
843 Q903), discussed, (b) 528 A. 654 ; 26 A. 249; 
1 C.W.N. 400 (1897) ; 7 C.W.N. 112 (1?K)2) ; 8 
C.W.N. 73 (1903) ; 2G M. 98, R, (c) 26 A. 244 
(247). R, 

(96) Ss, 19-'}, 4T6— Sanctimi. to pi'osecute — 
Covi plaint to a Dutrict Registrar— Enquiry 
held departvientnlly — Judicial proceedings 
— Penal Code {Act XLV of I SCO), Ss, 18^, 

» 211 , 

Where a person made a complaint to a District 
Registrar against the conduct of a subor- 
dinate officer, a Sub-Registrar, alleging that 
the bitter had misappropriated a sum of nfoney 
paid to him on account of foes for a commis- 
sion, and the District Registrar after holding 
a departmental enquiry was satisfied as to the 
falsity of the complaint and made a report to 
himself as District Magistrate, and in this latter 
capacity passed the following order : 

“ Road report of District Registrar, Prose- 
cution of E. B. under Ss. 211 and 182, Penal 
Code, sanctioned. Summon E. B., Ss. 182 and 
211, Penal Code.” 

Held, it was not clear from the record 
whe^thorthe District Magistrate purported to act 
under S. 195 or S. 476 of the Crim. Pro. Code. 

If he purported to act under 8. 196, then the 
sanction would be without jurisdiction as to 


Crim. Ppo. Code— {Continued), 

S. 182, Penal Code, inasmuch as bo was not 
the public officer concerned or the publio officer 
to whom he was subordinate ; and so far as the 
sanction related to S. 211, Penal Code, it was 
equally without jurisdiction, as there was no 
offence committed in or in relation to any pro- 
ceeding in Court. 

Nor could the District Magistrate take action- 
under S. 476, Crim. Pro. Code, as the alleged 
offence or efiences cannot be said to have been 
committed before him or brought under his 
notice as a Court in the course of a judicial 
proceeding. Elahl Bux V. King-Emperor, 11 
O.L.J. 121 (Cr,)==5 Ind. Cas. 721. 

JENKINS, C..1. and WOODBOFFR, .1. 

(97) Ss, 195, 476— Penal Code {Ant XLV of 
1860 ), S.175 — Disobedience of Covj Vs order 
— Sanction to prosecute— Proceedings under 
S, 476, Crim, Pro, Code, when to be taken 
—Jurisdiction, 

An application for sanction was refused by 
an Honorary Magistrate. Against the order of 
refusal an application was made to the District 
Magistrate, who set aside the order of refusal 
find sanctioned prosccutiop. The District 
Magistrate’s order, however, was sot aside 
by the High Court, on the technical ground 
that ho had not issued notice to the accused 
before he sanctioned his prosecution : upon 
this the District Magistrate directed prosecution 
of the accused under S. 476, Grim. Pro. Code : 
Held, that it was open to the District Magis- 
trate to send a notice and take up the revision 
again, but he had no power to institute an 
entirely fresh proceeding under S. 476 at that 
stage of the case. 

Except under very special circumstances, 
proceedings under 8. 476 should be taken at an 
early date after the decision of the original' 
case. 

Where an accused was called upon to produce 
a book' in Court and he failed to do so, and the 
Court thought that the production of the book 
was not necessary for the decision of the case, 
it would be improper to prosecute the accused 
for intentionally disobeying the Court’s order. 
in re Mithan Lai v. Emperop, 5 Ind. Cas. 17 
-11 Cr. L.J. 20. 

TUDUALL., J. 

(98) 8s, 195, 476— Order under 8, 476 infruc- 

, tuous — Order under 8, 195 not illegal— Ap‘ 
plication under S, 195 presented by minor 
should be presented through next friend. 
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After action haci been taken under S. 476, 
€rim. Pro. Code, and an order has been made, 
which proves infructuoua because not made |n 
accordance with that section or because it is 
defective in form, there is no reason why an 
application properly made under S. 195 should 
not be entertained. The possession Vould be 
different if the order under S. 476 was set aside 
on the merits. 

An application presented under S. 195, Grim. 
Pro. Code, to a Civil Court, for sanction to pro- 
secute a person, by a person who is an infant, 
ought to be presented on his behalf by a pro- 
perly appointed next friend. The Court will 
not entertain an application which is not so 
presented. 

The objection goes to the root of the matter, 
and may be taken successfully in the appellate 
or the Hu visional Court. Rajendra Nath Das 
V. Mukta Rani Dasi, G Ind. Cas. 867 = 11 Cr. 
L.J. 327. 

MOOKKUJEE and TEUNON, JJ. 

References 19 M, 127; 22 C. 270, R. 

(99) Ss. 195, 476 — "^Subordinate'"—’ Whe- 
tiler the successor of a Judge can take pro- 
ceedtngs under the sections — Sanction to 
prosecute — Vague sanction, 

S, a Sub-Divisional Officer, commenced pro- 
ceedings under S, 476, Crim. Pro, Code. 
Before passing the final orders, he reverted to 
his substantive post of a Deputy Magistrate in 
the same Sub-Division. His successor, C, think- 
ing that S was subordinate to him, gave sanc- 
tion under S. 195 (i) (6) of the Code. 

Held, that C had no authority to proceed 
under S. 195 (1) (6), as S was not sub- 
ordinate to him within the meaning of S. 195 
(7). 

G could, however, take action under S. 195 
or 176 of the Code, as the offences had been 
■committed in his own Court, though not when 
ho was the presiding officer (a). 

Where a sanction order skid that the accused 
were to be prosecuted in respect of the com- 
plaint of a certain date and as a matter of fact 
there was no complaint of that date, /le/d, that 
the order was bad for vagueness. Bholu 
Emperor, 7 Ind. Cas. 51 (Cr.). 

CHAMIER, J, 

References: — (a) 6 A. L.J, 892; 1 Ind, Gas. 
306 ; 9 Or. L.J. 209, F.; 34 0. 561 ; 5 0,L.J, 
508; 11 0,W,N. 668; 6 Or. L.J. 898; 2 M.L,T, 
298 (F,B,), not F, ... 


Oelm. Pro. God^ — lObntinued), ^ * - 

(100) 8s, 195, 478— Sanction to prosecute^ 
Court's order to prosecute not barred by the 
sanction. 

Where sanction to prosecute is granted to a 
private individual under S. 195, Grim, Pro. 
Code, and no action is taken under the Bame» 
ft is competent to the Magistrate to adopt pro- 
ceeding against the offenders, through his 
Karknn, under 8, 478 of the Code (a). 
Emperor y, Nagji ^helabhal, 11 Bom. L, R. 
855 = 34 B. 88 = 10 Cr. L.J. 431 = 3 Ind. Cas, 
962. 

Scott, c.j. and Batchbbor, j. 
Reference [a) 13 B. 384, h\ 
llOO-a) Ss, 195, 526 — Effect — Applications 
for samtion to prosecute — Transfer to what 
Court to be made. 

Assuming that S. 526 of the Cr. P. C., gives 
the High Court power to transfer the applica- 
tion for sanction as being a criminal case, the 
language of S. 195 indicates that any transfer 
so made would be ineffective and futile, unless 
the transfer was made to a Court to which the 
Court before which the application is pending 
is subordinate ; for no Court could take cogniz- 
ance of the case on a sanction granted by any 
Court not inentioiied in the section. N. 
Ekambareswara Iyer v, M Veerabaiira 
Thevan, 8 M.L.T. 297. 

Miller and Krishnasvvami Iyer, jj. 
(100-6) 8. 196 — Order under— Statement of 
facts— Non-speciff cation of sections of Penal 
Code— Complaint — Sufficiency, See 1*ENAL 
CODE, No. IJ-a, 4 S.L.H, 65. 

(100-c) 8. 196- See No. 71, supra, % 

(100-d) 8. 197 — See No. 94, supra. 

(101) S. 198— Person aggrieved in case of 
bigamy— Complaint by different person— 
Coiiftnitment bad. See PENAL CODE, No. 95, 

7 A.L.J. 10. 

(102) Ss. 201, 202, 203— Inquiry in granting 
sanction to prosecute — Duty of Miigistrate. 
See PENAL Code, No. 39, 12 Bom. L. R. 229. 

(102-a) 8. 202 — See Nos. 61 and 102, supra,. 

(103) Ss. 202, 203 — Complaint based upon 
official communication —No likelihood of prov- 
ing complaint. Dismissal of complaint. See 
Defamation, No. i, 4 P.W.R. 1910 (Ci.). 

(104) S. 203 -Complaint— Order of dismissal 
— Grounds not recorded — Police report con- 
taining reasons— Sufficiency. 

Where a Magistrate- dismisses a oomplaiivt 
under 8. 203, Orim. PrOr Code, merely stating 
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that he agrees with the police report, without 
rooording his rcasous for dismissal and without 
evoii making the police report part of his order. 

Held, that the order was improper and 
ought to bo set aside. Ahmed Boo y. Amoona 
Boo, 7 M.L.T. 176-5 Ind. Cas. 926 = 11 Cf. 
L.J. 331. 

SANKARAN NAIR, J. 

(104-a) S. revision of order passed under 
— Notice to opposite pat ty not necessary. 

Held that revision of an order passed under 

S. 203, Or. P.C., can bo made without notice 
to the person complained against (^). Gada 
Hussain y. Janki, 13 O.G. 289. 

Lindsay, .j.c. 

Reference Cal. 624, followed* 

(104-6) S. 203 — Soo Nos. 102 and 103, stipra, 
and No. 126 (6), infra. 

(106) Ss.L'()3,3rjH, 403, 437, 438, 430— Revival 
of prosecution —Complaint dismissed — Petu 
lion for revision to the Sessions Judye also 
dismissed — Nresh complaint on the same 
facts not allowed. 

Held, that a Magistrate cannot entertain as 
fresh complaint, when a previous one on the 
same facts has been dismissed and the order of 
dismissal has been upheld by the Sessions 
Judge. In such a case, the complainant’s only 
remedy is to apply to the High Court for revis- 
ing the lower Court’s order. Mohamed Yaqub 

T, The Crown, 11 P.W.R. 1910 (Cr.) = 5 Ind. 
Cas 991 = 11 Cr. L. J. 347. 

SiK Arthur Reid, c.j. 

^ References: — No. 68 of 1902 P.L.R. 286; 
5 A. 36 ; 28 C. 397, D.\ A. 387. 

(106) Ss*204 and 206— Object of S. 205- 
Substituting summonses for warrarits — 
Exempting accused from personal appear- 
ance — Pardanashin ladies. 

Where some three female accused applied to 
the Magistrate for substituting summonses for 
warrants and for dispensing with their personal 
appearance on the allegation that they were 
pardanashin ladies, and the Magistrate dismiss- 
ed the application, finding they wore not par- 
danashin, held, that is not a sufficient reason 
for his refusal to allow them the benefit of 
S. 206, Cr. P. C. 

That section is one which should bo freely 
utilized in such a country as Sind, where so 
much prejudice exists against the appearance 
of females in public, and where the procedure 


Crlm. Pro. Code— (Continued), 
law is so frequently abused in order to gratify 
private malice. Crown v. Mahomed, 3 Sind 
L.B. 167^4 Ind. Cas. 1162. 

Knight and Lucas, j. cs. 

(106-a) S. 206— See No. 106, supra. 

(107) Ss. 208,209, 211, 213— Framing of a 
charge — Order of commitment — Procedure 
— Magistrate's order— Power to change the 
order. 

The applicant was being tried before a Magi^i- 
Irate. After the witnesses for the prosecu- 
tion had been examined, and the Magistrate 
was about to frame charges against the appli- 
cant, his pleader pointed out to the Magistrate 
the propriety of committing the case for trial 
to the Court of Session. Yielding to that sug- 
gestion, the Magistrate framed certain charges, 
one of which was under S. 467, Penal Code, 
and directed th.'it the case should be tried by the 
Court of Session. The applicant then raised the 
objection that the charge under S. 467, Penal 
Code, could not proceed for want of sanction 
under S. 195 of the Criminal Procedure Code. 
The Magistrate theroupou amended the charge 
and intimated his intention to try the case 
iiimself, instead of committing it to the Court 
of Session. The applicant applied to the High 
Court. 

Held, that the Magistrate had merely fram- 
ed the charge and arrived at the procedure so 
far only as S. 210 of the Criminal Procedure 
Code laid it down : but that did not divest him 
of his jurisdiction to proceed with the case. Ho 
had further procedure to adopt before passing 
his order of commitment ; and when that 
procedure had been followed, it was open to him 
to consider whether he ought to commit the 
case to the Court of Session or to try it him- 
self. This disoretionary power was given to 
the Magistrate by the provisions of S. 213- 
itself. 

When the evidence referred to in S. 208 of 
the Criminal Procedure Code has been taken 
and the accut'id examined under S. 209, the 
Magistrate may either discharge the accused, 
or, if he finds there are sufficient grounds for 
commitment, he shall frame a charge, read 
and explain it to the accused. After that the 
Magistrate has to direct the accused to give 
in, orally or in writing, a list of his witnesses 
(S. 211). When the list has been given, the 
Magistrate may in his discretion summon and 
examine any witness named in it. It is only- 
after all this procedure has been followed that 
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the Magistrate can make an ** order of com- 
mitment ** recording briefly his reasons for it. 

The mere framing of a charge against the 
accused, as required by S. 210, is distinct from 
and does not amount to an order of commit- 
ment, which has to be made under S. 213. 

‘ A Criminal Court has no power given to it 
by the Code of Criminal Procedure, to review 
and modify an order which it has once passed ; 
the order, however, must bo such as is contem- 
plated by the Code. Emperor v. Yeokatesh 
Sadashiv Nargund, 12 Bom. L. B. 521=^7 
lud. Cas. 450-ilCr. L. J. 486. 

CHANDAVAUKAR and HRATON, JJ. 

(108) S, 20!J— Jurisdiction of committimj 
Magistrate to weigh evidence of direct 
witmssos. 

A committing Magistrate is entitled, at any 
rate to some extent, to weigh the evidence of 
direct witnesses and to pronounce as to their 
credibility (a). 

The word credible moans entitled to belief. 
Sultaniy. Emperor, 11 Cr. L. J. 18 — 4 Ind. 
Cas. 612 ; 10 P.B. 1609 (Cr.)-=3 P.W.R. 1909 
(Cr.) = 155 P.L.R. 1909. 

Williams, j. 

Refere'nces :—{a) 5 A. 161 ; 21 A. 266 ; 20 A* 
504, F, ; 11 B. 372 ; 27 B. 84 ; 14 P. K. 1908 
(Cr.); 30 P.W.B. 1908 (Or.); 8 Cr. Ij.J. 2C3, R, 

108-i) S. 209 — Committing Magistrate — 
Committing a case to the Court of Session 
— Magistrate's discretion to discharge the 
accused. 

Whore a Magistrate finds that there are no 
sufficient grounds for committing the accused 
person for trial — either because there is no evi- 
dence whatever or because the evidence appears 
to him to bo totally unworthy of credit— it is 
his duty, under S. 209 of the Cr. P.C., 1898, to 
discharge the accused, since the grounds relied 
on for a commitment would, in his opinion, be 
insufficient. 

Where, however, the Magistrate entertains 
any real doubt as to the weight or quality of 
the evidence, the task of resolving that doubt 
and assossing the evidence should bo loft to 
the Court of Session. In re Bal Parvati, 12 
Bom. L.B. 923. 

BATCHRLOR and RAO, JJ. 

References 11 Bom. 392 ; 9 Bom.L.R. 225 ; 

5 All. 161, R. 

(108-a) S. 209. See Nos. 29 and 107, eupra^ 

(108-6) S. 211. See No. 107, supra. 


OFFGASES. 

Cglm. Pro. Code — (Chntinued), 

(lOS-o) Ss. 212, 237 (2), 437-^Committing 
Magistrate, ’powers of — Discharge — Further 
enquiry — Medical ev^idence — Expert — 

Opinion of, 

A Magistrate, holding enquiry into a case 
triable exclusively by a Court of Sessions, is 
Intitlod, at any rate to some extent, to weigh 
the evidence produced before him, and to pro- 
nounce as to its credibility and to discharge 
the accused if ho is of opinion that there is no 
credible evidence to establish a prima facie 
case against him (a;. 

The accused was discharged by the District 
Magistritc. Me could only be found guilty, if 
the medical evidence of the Assistant Surgeon 
examined by the Magistrate wero held incredi- 
ble. On revision in the Chief Court, notice was 
issued to the accused to show cause why further 
enquiry should not be ordered in the case. This 
was done by the J udge after discussing the case 
with the Civil Surgeon of Lahore, but no record 
was made of the opinion given by the Civil 
Surgeon. At the hearing the accused tendered 
written opinions of a largo number of the leading 
medical men practising m the Punjab support- 
ing the Assistant Surgeon’s opinion. 

Held, that the opinions were not admissible, 
nor was anything which the Civil SurgecA may 
have slated. As there wore no reasons to suppose 
that the Assistant Surgeon was corrupted and 
the injuries described by him were not correct, 
the rule was discharged. Mir Abdullah and 
others y. The Crown, 215 P.L.R. 1910 (Cr.). 
CHKVI8, J. 

References:— (a) 10 P.R. 1909 = 24 P.L.R. 
1909, F, \ 27 Bom. 84; 14 P.R. 1908 = 107 
P.L.R. 1908, R, 

(108-d) S. 213. See No. 107, supra. 

(108-e) S. 216. See No. 94, supra, 

(109) Ss. 221, 535, 537 — Previous conviction 
intended to affect punishment — Form of 
charge — Omission to set out previous con- 
viction in due form — Effect. 

Under S. 221, Cr. P. C., if the accused has 
been previously convicted of an offence, and it 
is intended to prove such previous conviction for 
the purpose of affecting the punishment which 
the Court is competent to award, the faot, date 
and place of the previous conviction should be 
stated in the charge. 

Mere omission to set out the previous convic- 
tion is not sufficient reason for interfering in 
appeal or revision with the sentence passed. 



Ill 


THE CURRENT INDEX, 1910. 


112 


Crim. PrOf Code-^(Contimled), • 

unless there has Ijeen a failure of justice caused 
by the omission. (See Ss. 535, 537, Cr.P.C.). 
/iir0 Abbulu, 7 M.L.T. 77’=5Ind. Cas. 743. 
MUNIiO and ABDUil RAHIM, JJ. 

(110) Ss. 2ii2, 233, 23i, 236, 236, 239, 403^ 
Criminal breach of trust— Indian PenaU 
Code {Act XLV of 1360), S. 409— Trial of 
accused— Joinder of charges — Previous ac- 
quittal — Bar to trial. 

The accused was tried* for the offence of 
criminal breach of trust as a public servant in 
respect of Rs. 12 odd, and was acquitted of the 
olTence. Ho was again tried for the same 
offence in respect of another item of Rs. 10 
odd, misappropriated during the same period 
as that to which the Rs. 12 related, and was 
convicted. 

On appeal, the Sessions Judge acquitted the 
accused on the ground that his previous ac- 
quittal was bar to the second trial : 

Held, reversing the order of acquittal, that 
the previous acquittal did not, under the cir- 
cumstances, operate as a bar to the accused’s 
conviction at the second trial. 

S. 233, Grim. Pro. Code, contains the 
general rule, namely, that, for every distinct 
ofTenc%of which any person is accused, there 
shall be a separate charge, and every such 
charge shall be tried separately. To this rule 
there are several exceptions, vu., those con- 
tained in Ss. 284, 235, 23C and 23'J of the 
Code. 

S. 222, Grim. Pro, Code, is an exception 
to another general rule that, at a trial for 
an offence, certain particulars must bo given 
ih the charge. Clause 2 of S. 222 modifies 
that rule as to charges for criminal breach of 
trust, but docs not restrict in any way the 
scope and object of S. 234 of the Qodc.. fim- 
pepoPY. Kashinath Bagaji Sali, 12 Bom.L.R. 
226-5 Ind. Cas. 970-11 (3r. L.J. 337. 
ClIAND.WAUKAR and KNICIHT, JJ. 

(Ill) S. 222 {2) Charge for total item em- 
bezzled— Specific items proved— Joinder of 
charges — S talute — Construction of. 

Where a man in certain capacity is entrusted 
from time to time with various sums of money 
and commits criminal breach of trust in respect 
thereto, he may be charged with an offence 
with respect to the gross sum embezzled, and 
it is^ot necessary to specify the particular 
items embezzled or the exact date on which 
they were so embezzled, ahd the charge so 
framed shall he deemed to be a charge of one . 


Grim. Pro. Code — (Continued), 
offence, provided the period within which such 
embezzlement has taken place is not more than 
one year (a). 

Whore the language of a Statute is plain and 
unambiguous, a Court cannot look at extraneous 
matters and road other language into the 
Statute, so as to give it a meaning which the 
Court believes the Legislature intended to give. 
King-Empepop Y. Ibrahim Khan, 7 A.L.J. 897 
(Cr.). 

TuDHALL and CUAMIER, JJ. 

Reference :— (a) 24 All. 254, F, 

(111-a) S. 226 — See No. 10, supra. 

(112) Ss. 227, 637 -Charge— Addition of a 
further charge by Sc^jsions Judge as to 
offence committed independent of the charge 
on which committal is based— llLviality — 
Dying declaration — Acquittal — Appeal by 
Government - Evidence of wibiesses dis- 
believed as against some accused not to be 
believed as regards the other co-accused — 
Re-trial refused when evidence untrust- 
worthy a'nd disc) epant —Penal Code, 
Ss. 302, 32i and 326. 

Four persons J.S., S.D., anl S.N., were 
charged with the murder of one J. M. Of these J 
was discharged by the committing Magistrate, 
and the rest committed to the Sessions for an 
offence under S. 302, I.P.C. 

In the Sessions Judge’s opinion the whole of 
the prosecution evidence was untrustworthy 
and materially discrepant. He accordingly 
acquitted all three accused of the murder of 
J.M., but convicted S.D. on the charge under 
S. 326, Penal Code, added hy himself during 
the course of the trial, of having caused 
grievous hurt by means of a stabbing instru- 
ment to another person A., and sentenced him 
to transportation. But S.D., had not been 
committed for causing injury to A. In a note, 
subsequently added to his judgment, the 
Sessions Judge observed that the injury did not 
amount Co grievous hurt under S. 326, Penal 
Code, but the offence did amount to one under 
S. 324, Penal Code, for which he inflicted the 
maximum punishment awardable under S. 326, 
Penal Code, because *' bo was certain that S*D. 
bad had a hand in the killing of J.M.’* 

Held, that : 

(1) The Sessions Court is not a Court of 
original jurisdiotion, and, though vested with 
large powers fpr amending and adding to charges, 
can oiily do so with reference to the imme- 
diate Rubjeot of the prosecution and committal 
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and not with regard to the matter not covered 
by the indictment ; and, therefore, the convic- 
tion of S. D. of an offence under 8. 326 alleged 
to have been committed on A, is illegal and 
must be set aside (a)« 

(2) The addition of the second charge was 
not a mere irregularity but an illegality not 
covered by S. 537, Grim. Pro. Code (6). 

(3) The evidence was untrustworthy, and 
materially discrepant, on which it was not pro- 
per to order a re-trial. 

(4) An accused should not be convicted on 
the strength of evidence, which is debelicved 
so far as other co-aecusod are concerned, if the 
ground for disbelieving it is common to all of 
them. 

(6) A dying declaration inconsistent with the 
other prosecution evidence, full of material 
contradictioriM and discrepancies, is as valueless 
as the evidence itself. 

In awarding puuishincnt it is illegal to pay 
any regard to the offence of which an accused 
was charged but ac<iuitted. Shah Din y. The 
Crown, 20 P.W.U. 1909 (Or.) ^4 Iiid. Gas. 
993 = 31 Gr. L. J. 131. 

Reid and Ra^tigan, jj. 

(112-rt) S, Charges^ Joinder of-^Penal 
Cofie ( Act XLV of 1860)^ S, 41 Stolen pro- 
peril/— “Possession property stolen from 
several persons at different times — Charge^ 
defect in. 

Unless it appears that articles for the pos- 
session of which the accused is charged under 
S. 411, I.P.G., came in his possession on differ- 
ent occasions, the trial is not irregular on 
account of the fact that the articles were stolen 
from several persons at different times (n). 

When it is not shown that the accused is 
prejudiced on account of a defect in the charge, 
the Gourt of appeal cannot interfere with the 
conviction. Wasawa Singh Y. The King- 
Emperor of India, 36 P.L.R. 1910. 

Ghbvis, j. 

References (a) lOG.W.N. 620; llG.W.N. 
1128 ; 13 G.W.N. 418 and 1067, B. 

(112-6) 8. 233— Sec No. 110, supra. 

' (113) Ss, 223, 234, 235, 236, 239—Misjoinder 
of charges — Irregularity — Fresh trial — 
Counts charging continued acts of criminal 
hrecLch of trust and forgery — Penal Code, 
8s, 408 and 467. 

The accused was charged and tried at one 
and the same trial for three offences under 
8 Gr» 


Grim. Pro. Oode — (Ccg/Uinued), 

8 . 408, Penal Gode, and three offences of forgery 
under 8 . 467 of the Gode, and was convicted 
and sentenced in respect of all the six offences. 

Held that the trial of any person in respect 
of six offences at one and the same trial, al- 
though they may have been committed within 
tlfb space of 12 months, contravened the rule laid 
down in 8. 233, even when read with 8. 234, 
Grim. Pro. Gode, and as clause (l;, S. 285 
and 8. 234 of the Gode must be mutually ex- 
clusive, to hold tbaf S. 234 covered all the 
offences committed in the course of three simi- 
lar but separate transactions, when the number 
of offences was more than three, would be 
straining the language of the suction beyond all 
bounds. The trial, therefore, of any person in 
respect of six offences, three of embezzlement 
and three of forgery, was an irregularity 
sufficient to make a re-trial necessary. 8heo 
Baran Lai y. King-Emperor, 7 A.L.J. 225 = 
32 A. 219 ^6 Iiid. Gas. 896 = 11 Gr. L.J. 286. 

TUDBALL, J. 

References: —25 M. 61, F. ; 33 Bom. 221, R. 
and discussed, 

(114) Ss. 233. 234, 236, 239, 637. See MlS- 
JOINUKU OF GIIARGES, No. 1, 11 G.Tj.J. 182. 

(115) -Ss. a7td 239 — What personam may 
not be tried jointly — Misjoinder, 

A, B and C passed certain resolutions defa- 
matory of the complainant and published those 
resolutions, and I) transmitted the resolutions 
to a newspaper. All the four persons wore 
tried together and convicted. But it was not 
shown that A, B and G instigated D to write 
the letter to the paper or that they had any 
common purpose. Nor was there any evidence 
to show that the offences wore all committed 
in opc and the same transaction. 

Held, S. 239 not being applicable to the case, 
S. 233 prohibits the joint trial of A, B and G 
along with D. In re Purushottam Mulji, 7 
M.L.T. 127. 

MUNRO and ABDUR RAHIM, JJ. 

Reference : — 25 M. 61, applied, 

(116) Ss 233, 239 — Distinct offences — Joint 

trial —Defamatory resolutions — Transmis- 
sion of resolutions to a newspaper— Concert, 

Where accused Nos. 1 to 3, who were charged 
with passing and publishing resolutions defa- 
matory of the complainant, were tried' jdintly 
with the fourth acfused> who was charged with 
transmitting the resolutions to a newspaper : 
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Held) that, in the absence of a concert be- 
tween all the accused, their joint trial was 
illegal, as the offences committed by accused 
Nos. 1 to 3 and the offence committed by the 
4th accused wore not committed in the same 
transaction within the moaning of S. 239. 
Grim. Pro. Code. Krishna Dass Vital Dass * 7 . 
Emperor, 11 Cr. L.J. 135 = 5 Tnd. Gas. 43G- 
7M.L.T. m. 

MUNltO and AJJDUK RAHIM, JJ. 

(llG-a) S. 281 See Nos. 110, 113 and 114. 
supra, 

(117) S.s. 231,235, 23(], 239 and 403-- Acquit- 
tal of an offence under S, 182, I.P.C., vdie- 
iher bars jirosecution under S. 600, I.P.G., 
arising out of the same transaction. 

Where the (accused who luad, in a petition to 
a Tahsildiir under the Gourt of Wards, falsely 
mtadc certain defamatory allegations against a 
Sub-Inspector of Police, was tried for an offence 
under S. 182, T.P.C., on the sanction of the 
Manager of the Gourt of Wards, but was 
acquitted on the ground thjit the person to 
whom the petition was made was not a public 
servant, 

held — On a subsequent prosecution of the 
accused under S. 500, 1.P.C., on the complaint 
of the Sub-Inspector, that the acquittal of the 
accused in the previous prosecution was no 
bar to bis trial for the offence of defamation. 

Per llolmwood, J.- That the case fell under 
S. 235 (1) of the Code of Criminal Procedure 
and under no other of the exceptions in Ss. 23-1, 
235, 23G and 239, and therefore the prosecu- 
tion under S. 500, I.P.C., was clearly saved by 
the provisions of S. 403 (2), Cr. P.C. Ram 
bebak Lai y. The Emperor, 14 C.W.N. 839 
=-^12C.L.J. 15 = 0 Ind. Gas. 852 -11 Cr. L.J. 
325. 

HARINGTON and HOLMWOOD, JJ. 

(118) Ss. 231,535, 537 — Joinder of charges — 
Irregularity— Penal Code, S- 477- A, 

The joinder of charges contrary to the provi- 
sions of the Gode of Criminal Procedure is not 
merely an irregularity which can he remedied 
under S. 537. Hence where the accused was 
charged with having altered and mutilated 
certain accounts between the years 1907 and 
1909, held that the charge was bad, inasmuch 
as he could have been tried at one trial, only 
for three separate offences committed within 
the space of twelve months from first to last. 
8aliisiul]ah Khan v. Emperor, 6 A.L.J. 977 
»32 A. 57 = 4 Ind. Gas. 808pll Gr. L.J. 63. 
Richards, j. 


Crim. Pro. Code— (Continued). 

(119) S. 235 — Several offences committed on 
several times covering a period of nearly two 
years — Bad for multifariousness — 'Same 
transaction* meaning of— Scope of S. 235. 

Six accused were charged as Directors of the 
Gircars Provident Fund, Bapiitla, with having 
committbd breaches of trust in respect of three 
sums of money alleged to belong to tbe com- 
pany on several times oovoring a period of 
nearly two yeiirs. The 4bh and Gth accused 
were also charged with having falsified certain 
accounts by m iking false entries therein on 
20th and 25th April, 1905, and these two and 
the 1st accused with having falsified another 
document on 24th June, 1905. The Gth accused 
Wcas further charged with having cheated two 
persons, one on the Gth March, 1905 and an- 
other on the 29th March, 1905, and the fourth 
accused with having cheated a third person 
on the I7th Juno, 1905. Those among the six 
accused persons, who vvere not charged with 
the substantive offences of falsification of ac- 
counts .and cheating, were charged with having 
abetted the commission of these offences : 

Held, (1) priina facie, the trial is open to 
pbjcction on the ground of mulbifariousno.ss : 

It violates the express injunctions of the 
legislature prohibiting the trial of several offenc- 
es covering a period of more than one year at 
one trial, (and the tri.al together of a number 
of offences which arc not of the same kind 
within the meaning of the Code. 

Tbe acquittal of the accused on some of the 
charges, which the prosecution failed to provOr 
cannot make valid the trial which was illegal 
ab initio. 

S. 235, Cr, P C., 1898, allows of a number 
of offences, oven if exceeding throe and extend- 
ing over a period of more than twelve months, 
being tried at o e trial, if they are committed 
** in one series of acts so connected as to form 
the same transaction.’* 

Community of purpose or design and con- 
tinuity of action arc ossoritial elements of the 
connection n.jCessary to link together different 
acts into one and the same transaction (a),. 
ia re Choragudi Yenkatadri, 7 M.L.T. 299 — 
20 M.L.J. 220 = 5 Ind. Gas. 847 = 11 Cr. L. J» 
58. 

Benson and abdur Rahim, jj. 

References (a) 27 B. 136 ; 30 B. 49 ; 16 B.. 
491; 16 B. 414; 26 M. 125, R, 

(119-a) S. 235— See Nos. 71, 110, 113 and 117,. 

supra. 
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(120) Ss, 236 and 23i^ — “ Same transaction ** 
wliat is^Permitting cattle to trespass— 
Impounding of cattle — Subsequent rioting 
in rescuing cattle — Offences committed in 
the sa'tne transaction. 

Certain parties were charged and tried for 
permitting cattle to trespass, and *the same 
parties with others were charged and tried to- 
gether for rioting in rescuing the cattle after 
they had been impounded at another time and 
in another place. But it was not found that 
the parties, when they permitted the cattle to 
trespass, intended that, if the cattle were 
impounded, they would rescue them, 

Held^ the acta of permitting cattle to tres- 
pass and the rescuing of cattle are not so con- 
nected together as to form the same tratisac- 
tion (S. 2J5), and the ** different odenccs *’ were 
not committed in the same transaction (S. 239), 
and that the accused ought not therefore to be 
tried together either under S. 235 or S. 230. 
/ivrtf Muslappa, 7 M.1 j.T. 367 = 6 Tnd. Cas. 242 
= 11 Or. L.J. 293. 

WHITE, C.J. 

liefetetices : — 20 M. 454 ; 29 C. 385 ; and 30 
B. 49, R. 

(120*a) S. 23G-Sec Nos. 110, 113, 114 and 
117, supraxiwd 143, infra. 

(120-6) S. 237 — See No. 145, infra, 

(120-c) S. 238— See No. 145, infra. 

(121) S, 239 — Joint trial for tiro different 
offences — One offence committed by all the 
accused^ the other by some — Penal Code 
(Act XL V of I860} j S. 411— Stolen property 
— Possessitm — Accused pointing out zvhere 
property concealed^ effect of. 

Where it appeared that the throe accused, in 
the presence of mashirs went into a patch of 
jungle and brought out a box containing aniline 
dyes and the accused Nos. 2 and 3 on another 
occasion took out of some kii bushes a tin of 
coal tar and all the accused were jointly tried 
and convicted under S. 411 of the Penal 
Code, the allegation being that both the box 
and the tin had boon stolen from a train : 

Heidi (1) that the joint trial of the accused 
was illegal ; 

(2) that the more fact that the accused ap- 
parently knew where the stolen property was 
concealed did not establish that they were in 
possession of stolen property. Emperor v. 
Umar Walad Bldik, 11 Cr. L.J. 4=4 Ind. Gas. 
481 ; 3 S.L.R. 136. 

Lucas, j.c., and Grouch, a.j.c. 


OFFGASES. 

Cfim. Pro. Code— (Eonfinued). 

(121-a) S. 239 — Misjoinder of charges — 
Dacoity — Offence committed on different 
days — One trial — Illegality. 

Where four accused were charged and tried 
together for two offences of dacoity committed 
on 30th May and 2nd June, 1909, not forming 
part of the same transaction ; 

Held that the trial was bad and that the 
convi'^iions should be quashed (a). Bhanmood^ 
Tevau, Sinnan Thovan v. Emperor, 7 Ind. 
Gas. 390. 

MuNRO and AlJDUR RAHIM. JJ. 

References:— C. 292; 10 C.W.N. 32; 
3 Cr. L.J. 126, followed. 

(121-6) S. 239— See Nos. 71, 110, 113 to 117 
and 120, sujira. 

(121-c) S. 242— See No. 26, supra, 

(122) Ss. 24), 263, 43? —Summons case tried 
as warrant case --Discharge of accused, 
effect of -Acquittal. 

If a Magistrate trying a summons case, 
whatever procedure he adopts, finds no case 
made out against the accused, and lots him go 
unconditionally, he acquits him, though he 
stylos his order an order of discharge and tacks 
on to it tho number of some section of tbo Code 
which deals with discharges. The accused is, 
none tho loss, in law acquitted, for the Code 
contemplates no other order in summons cases. 
Under such circumstances, tho Sessions Judge 
has no power to take action under S. 437, 
Grim. Pro. Code, on the ^lagi.strato’s order. 
Thetharappa Pilla v. Yenoatrama Aiyar, 6 
Ind. Cas. 385 = 8 M.L.T. 78 = 11 Cr. L.J. 3^. 
MILLER, J. 

(122-a) Ss. 245, 438— Revision — Interference 
with acquittal on reference by the District 

• Magistrate, 

As the Criminal Procedure Code provides for 
an appeal against acquittal by Government, 
tho High Court will not interfere under 3. 438. 

The High Court has no power in revision to- 
convert an acquittal into a conviction. Sangili 
Naioken y. fimperor, 8 M.L.T. 380. 
Sankaran Nair, j. 

(123) S. 260 — Complaint — Accused of an 
offence. 

By S. 260. Grim. Pro. Code, an order or 
compensation can only be made in a case in- 
stituted by a complaint to a Magi8trate^>r in- 
formation given a police officer that certain 
person has committed an offence, with a view 
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‘Crim. Pro. Cod^~~(CotUiitaed^. , 

to his taking action. When a complainant 
tiled a petition asking the Court to take secur- 
ity from the accused to keep the peace, but 
the allegations were found to be untrue, Jield 
■that the complainant could not be required to 
j9ay compensation to the accused, inasmuch as 
he did not charge him with any oilence. Ram 
Sukh Rai y. Mahadeo Rai, 7 A.L.J. 743 = 7 
Ind. Gas. S90 = ll Cr. L. J. 440. 

BANERJI, J. „ 

Referencea 25 Bom. 48, Appr, ; 15 A. 365, 
R. 

(123- a) S, 2!j() — Riport of process server — i^ o- 
secution instituted by District Judge on such 
report— Acguittal of accused — Process server 
— JAability to pay compensaticni. 

The process server, on who.se report that the 
accused had obstructed him while executing a 
warrant in execution of a decree for custody of a 
wife and had removed that woman from his 
custody, the Court instituted criminal proceed- 
ings against the accused, is not a person upon 
whose complaint or information the accusation 
was made and is not liable to pay compensation 
under S. 250, Cr.P.C. The Crown y. Abdul 
Cihani, 25 P.R. PJIO, IL 

Reid, c.j. 

«• 

References :--26 A. 183 ; 20 C. 481, F. 

.(128-b) 6’. ti50 — Case compounded — Award of 
compensation — Illegal. 

When a criminal case is compounded, a 
IVIagistrate cannot allow compensation to the 
accused under S. 250, Cr.P.C. The Crown v. 
.Sundar Singh, 30 P.R. 1910. 

SCOTT-SMITH, J. 

Reference :-VJ P.R. 1.S88 (Or.), F. 

(123-cl S. 250 — See No. 62, supi a. 

<124) Ss, 230^ 30— Incompetency of Magis- 
trate exercising powers under S, 30, Crim, 
Pro, Code, to award compensation. 

Held, that a Magistrate, when exercising his 
powers under S. 30, Crim. Fro. Code, 1898, in 
a case triable by the Court of Session, is incom- 
petent to award compensation under S. 250 of 
the said Code. Ramzan v. MuBsammat 
Rajan, 21 P.W.R. 1910 (Cr.) = 6 Ind. Cas. 735 
= 11 Cr.L.J. 396. 

JOHNSTONE, J. 

Reference :--Cr. 14 P.R. 1902, F, 

<12lf) Ss, 250 (d), 422^Compensation, appeal 
against order granting^ Notice to accused, 
necessity of. 


Crim. Pro. Code— (Confintied). 

In cases of appeals under S. 250 (8), Crim. 
Pro. Code, which provides that there shall be 
an appeal from an order under that section, it 
is necessary to give notice of the appeal to the 
accused, as he is the party prejudiced, if the 
appeal be allowed and the order for compensa- 
tion rescinded. Ambakkagari Nagi Reddi y« 
Bapappa of Medimakkuiappalli, 5 M-L.T. 
262 =9 Cr.L.J. 150-= 19 M.L.J. 130 = 1 Ind. 
Cas. 79 = 33 M. 89. 

WALLIS and MUNUO, .JJ. 

Reference 29 M. 187, D. 

(126) Ss, 230, 123(1) (d) — Compensation for 
making a frivolous or vexatious complaint — 
Appellate Court's power to award— S, 423, 
Snb-S. 1, cl, (d)- Power of the appellate 
Court under. 

An appellate Court can pass an order against 
the complainant, awarding compensation to the 
accused under S. 260, Cr.P.C. 

Such an order may very reasonably be regard- 
ed as a consequential order within the mean- 
ing of S. 423, Sub-S. 1. cl. (d). Kari Singh v. 
Tufani Dhanuk, 14 C.W.N. 212 = 5 Ind. Cas. 
72- llCr. L.J. 46. 

COXE and RYVES, JJ. 

Reference 28 A, 625, Di.ss» 

(126-a) S, 233 —Complainant, dismissal of — 
Complaint de novo on same facts, dismissed 
— Revival of first complaint — Court's dis- 
cretion, 

M and others were prosecuted by A for rob- 
bing A of his mare under cover of levying a 
debt due to them, and were discharged under 
S. 253, Cr. P.C. Subsequently A prosecuted 
them for cheating him by refusing to hand 
over the mare a d a receipt for the debt under 
an alleged agreement. This complaint also 
was dismissed. On such dismissal, A again 
tiled a, complaint of robbing him of his mare 
against M and others, and process was ordered 
to bo issued i gainst them. 

Held, on revision, that, though the Magis- 
trate bad jurisdiction to entertain this renewed 
complaint, he failed to exercise a sound judicial 
discretion in proceeding with it on the facts set 
forth above. Mahomed Hashim v. The Crownt 
4 8.L.R. 52. 

Hayward, j.c., and Crouch, a.j.c. 

(126-a-i) B. 258— See Nos. 29, 106 and 122, 
supra. 
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I Ovim. Pro. Code— (Con/intie<2). 

(126-6) Ss. 203, 437 -^omplmnt, dismissal 
of-^Reneired complaint after long delay — 
Discretion — Sufficient ground for dismissal 
under 8, 203^Froper remedy. 

Where a complainant withdrew the rest of 
the witnesses after examining oud witness and 
himself on a former complaint, and f)ermitted 
five months to elapse before filing the renewed 
complaint, 

Held that his conduct was sufficient for de- 
clining under S. 203 to proceed with the com- 
plaint ; 

Held also that, though the Magistrate had 
jurisdiction to entertain the renewed complaint, 
ho failed to exercise a sound judicial discretion 
in proceeding with it under the circumstances 
set forth above. 

The appropriate remedy for complaints 
wrongly dismissed is vested solely in the higher 
grades of Magistrates and the Sessions Court 
under S. 437, Cr. P.C. Gulu Tirith Y. Chatun- 
mal Menghomal, 4 S.L.R. 53. 

Hayward, .i.c., and Crouch, a ,t.c. 

(127) Ss. 253, 435, 439— Retrial — Discharge 
after full enquiry — E uidence — Magistrate * s 
personal kno^oledge and jm'sonal inspection 
of a spot not evidence. 

Held, that, where there is a body of evidence 
which, if believed, justifies conviction, it is far 
better, as a role, to dr<iw up and charge and dis- 
pose of the case finally. Hut if a competent 
Magistrate, after hearing all the evidence for the 
prosecution and thoroughly discussing it, does 
dismiss the charge, a High Court should not set 
aside the order of dismissal and direct further 
enquiry, unless new and cogent evidence is 
forthcoming. 

Held, that a Magistrate commits serious irre- 
gularities : 

(1) If he bases any of his findings on his own 
personal knowledge, and 

(2) If ho treats his own memo, made after 
the examination of a spot as evidence in the 
case, instead of having ai\y facts, brought to 
light by that examination, duly brought on 
the record by the testimony of witne.s8e8 sub- 
ject to cross-examination, rebuttal and expla- 
nation. Radhi y. Pal Chand, 18 P.W-K. 
1909 (Cr.) = 4 Ind. Cas, 990 = 11 Cr. L.J 110. 

ROBERTSON, J. 

(127-a) Ss. 253, 437 and 439— Revision — Dis- 
charge of accused by first Court — Retrial 
on the same evidence ordered by District 
Magistrate if prejudicial to the accused — 
Power of Chief Court to go into evidence. 


OF/IABES. 122 

I Culm. Pro. Code— (Ob»f intend). ^ 

The accused one H was tried by a first class 
Magistrate for an offence under S- 406, I.P.O., 
and was discharged on the ground that the 
prosecution had not made out a case. On 
appeal to the District Magistrate, he ordered 
a retrial, by another Magistrate, on the ground 
Aiat a document for the defence had not been 
considered. 

On revision to the Chief Court that order 
was confirmed. Thqp the accused was tried by 
the other Magistrate and convicted ; the 
Sessions Judge uphold the conviction. On 
revision to the Chief Court, 

held, that the order of the District Magis- 
trate ordering a retrial on the same evidence 
was seriously prejudicial to the accused and was 
opposed to principle though not illegal (a). 

A Criminal Court cannot review its own 
order passed with jurisdiction. 

Where an order for retrial was prejudicial to 
the accused, and he was convicted at the re- 
trial, the correct course for the Chief Court to 
follow is to hear the case as if an appeal lay to 
that Court. Hiara y. King-Emperor, 8 P.R. 
1909 (Or.) = .38 P.L.R. 1910, 

Robertson and Rattigan, jj. 

Referemes :—{a) 8 P.R. 1900 (Cr,); 2 P.R. 
1901 (Cr,). 

(128) .Sf. 256 — Warrant case — Accused plead- 
ing not guilty, if must ask to cross-ex- 
amine j)rosccution loitnesses immediately — 
Cross-examination before charge framed if 
affects right to cross-examine after chargp 
— Waiver, 

When, on framing charges in a warrant case, 
the accused having pleaded not guilty, the 
Magistrate called upon them to state whether 
they wished to cross-examine any of the prose- 
cution witnesses, but they did not reply imme- 
diately, but before the close of the trial they 
applied to be allowed to cross-examine some of 
them, and the application was refused on the 
grounds (1) that they had waived their right 
and (2) that the witnesses had been sufficiently 
cross-examined before the charges were framed. 

Held, that the order was against the wording 
and spirit of S. 256, Crim. Pro. Code, and the 
conviction of the accused must be set aside. In 
the matter of IndwRsA y. The Empeqor, 14 
C.W.N. 280=5 Ind. Cas. 408 = 11 Cr. L.J. 128- 
=37 C. 236 = 11 C.L J. 418. 

CHATTEBJEE and RYVES, JJ« 
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Cplm. Pp,o. Code—{ConHn\ied), * 

(128-a) S. 256 -'‘Criminal trial — Close of some 
evidence for prosecution — A censed praying to 
re-call some witnesses — Examination as re- 
gards letter alleged to have been loritten by 
prosecution witnesses — Letter showing un- 
reliability of evidence— Court's duty, 

I 

Where an accused presented, after the close 
of the evidence of some prosecution witnesses, 
a petition for the admission of a letter alleged I 
to have been written by soipe of the prosecution | 
witnesses, which would show that the evidence I 
given by the prosecution witnesses was unreli- . 
able, and also prayed for permission to re-call , 
those prosecution witnesses to be examined 1 
about the letter. 

Held that the ^Lagistrate ought to have ! 
allowed the accused to recall those witnesses 
and examine them. In re KrUhnaswami 
Udayan, ft M-L.T. 3r,7. 

SANKARAN NAIR, J. 

(129) S. 258 — I'enal Code (XL V of IfsGO ) — : 

104^ 5()f —Aajuittal, order of — Interfer- 
ence by High Court at the instance of a 
private prosecutor — Acgtiittal on an errone- ' 
OHS view of the law — Using abusive langu- 
age — Right of private defence, \ 

Case where the High Court interfered in i 
revision, on the application of a private prose- : 
cutor, with an order of acquittal passed on an ■ 
erroneous view of the law. 

S. 104, Penal Code, can have no application | 
by way of defence to a charge under S. 504, , 
Penal Code. Rakhal Dass Roy v. Kailash , 
Banu, 11 C.L.J. 113 = 6 Ind. Cas. 721 = 11 Cr. ' 
laJ. 213. 

JKNKINS, C.J., and Chatterjke, j. i 
(129-0) S. 259 — See No. 29, supra. j 

(129-6) S. 28ft — See No. 70, supra, . ! 

(130) Ss. 2U2, 208 — Charge to jury — Civnfes- ! 
sion of accused implicating himself a'nd co- | 
accused — Absence of direction that confes- 
sion should be corroborated — Misdirectum. 

Where a Sessions Judge charged the jury as 
follows : — “ It is a rule of law that, where a i 
person confesses a crime and implicates him- | 
self, if he implicates the persons who have been 
tried along with him to the same extent as he 
implicates himself, then if you accept his 
statement as being true and voluntarily given 
as against himeelf, you can safely accept it 
as true as against the other persons." 

Held, that, as the Judge dfd not caution the 
jury that suph confessionshould be corroborated 


Crim. Pro. Code — (Continued), 
before it could be accepted, it amounted to a 
misdirection. In re Oiddigadu, 9 Cr. L. J. 
404 = 1 Ind. Cas. 867 = 33 M. 46. 

BENBOM and SANKARAN NAIR, JJ. 

References 7 M.H.O.R. App. 15 ; 1 M. 
163 ; 4 0.‘'483 (P.B.), R. 

fl30-a) 8. 293 — See No. 64, supra. 

(130-6) 8. 294— Sec No. 61, supra. 

(131) 8. 297 — e/wr//, trial by — Misdirection — 
Three persons accused of culpable homicide 
— Deceased dying oj fatal injury received 
in a fracas — One accused pleading alibi— 
Omission of this fact in summing-up — 
Judge directing jury to find all accused 
guilty if injury caused by ojie— Penal 
Code (Act XLVofmO), S. 84. 

In a trial by jury, the Judge in charging the 
jury said : “ If you hold it proved that the three 
accused all set upon frulam Husain with the 
intention of beating him and that one of them 
struck the fatal blow ; you will bo justified in 
finding thorn all guilty of culpable homicide 
not amounting to murder, even if there is no 
evidence to show which of the three struck 
the blow ” and then road and explained to thorn 
the provisions of S. 34 of the Penal Code : 

He W, that the Judge misdirected the jury 
in stating that any one of the accused might 
be found guilty of culpable homicide, even 
though his individual intention and the com- 
mon intention was merely to boat. 

One of the accused denied his presence at 
the scene and was supported in his statement 
by evidence. In summing up evidence, the 
Judge omitted to make all mention of this 
fact. 

Held, that the omission of this part of the 
case constituted a misdirection. EmperoP v. 
Murid. 11 Ct.JjJ, 15 = 4 Ind. Cas. 608; 3 
S.Ii.R. 125. 

CROUCH, A.J.C., and KNIGHT, A.J.C. 

(132) S. 29, — Directum to jury— Failure to 
explain the law to the jury — Omission to 
e.rplain the definition of robbery. 

When, in a sessions trial, the accu.scd are 
charged w'ith robbery, the omission on the 
part of the Judge to explain to the jury the 
meaning of the term robbery vitiates the trial, 
and a re-trial should be ordered in the case. 

Ufader S. 297, Crim. Pro. Code, the Judge 
must explain to the Jury the law by which 
they are to be guided. In re Suratti, 6 Ind. 
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iCrim. Pro. C^%--(C<mtinued)^ 

Gas. 14 = 11 Gr. L. J. 222=8 M.L.T. 82 = 7 
Ind. Gas. 401 = 11 Gr. L. J. 482. 

MILLER and MUNBO, JJ. 

References : — 30 M. 44 ; 5 M.L.T. 399 ; 
6 Gr. Li.J. 78| F. 

(132>a) S. 297 — See No. 131, supra,* 

(133) 8s, 297, 428 (2) — Jury — Misdirection-- 
Error in summing up — Non-direction when 
misdirection — Reference to arguments of 
pleaders. 

The expression “ misdirection,” as used in 
the Grim. Pro. Gode, includes not only an 
error in laying down the law by which 
the jury are to bo guided, but also an error in 
summing up the evidence {a). 

In summing up it is open to the I udge to 
refer the jury to the arguments of pleaders ; 
but he should not omit matters of prime im- 
portance. A iion-diroction is not a misdirec- 
tion unless it is on a matter of prime import- 
ance ; and especially if it tells in favour of the 
accused. Imperator v. Minhwasayo, 1 1 Cr. 
L.J. 13 = 4 Tnd. Gas. 697 ; 3 S.D.R. 102. 
Pratt, a..i.c. and Grouch, a.j.c. 

Reference:- ’(a) % B.II.C.R. 85, 94, F, 

(134) 8s. 297, 537 (d)— Charge to the Jury— 
Laying down the law" what is — Effect 

of failure — Misdirection — Whether defect 
cured by S. 587 (d). 

Where the Sessions Judge, both before and 
after summing up the ovidoucc, placed certain 
questions of fact before the jury and directed 
them that, if they found certain facts proved, 
they wore to convict, and that, if, on the con- 
trary, they found certain other facts proved, 
they wore to acquit, held, (Ormond, J,, dissent- 
ing) there wis no laying down of the law as 
required by S. 297, that the essential elements 
of the offence with which the accused was 
charged ought to have been explained, and that 
there was therefore a grave misdirection which 
would not be cured by S. 537 (d). Briscoe 
Birch y. King-Emperor, 5 L.B.R. 149. 

Pox, C.J., Ormond and Robinson, .ij. 

References : — 26 M. 61 and 3 L.B.R. 76, R» 

(134-rt) S. 298 -See No. 130, SMpra. 

(134-b) Ss. 326, 637— Person not summoned 
to act as assessor acting as such — Defect in con- 
stitution of Court— Material irregularity. See 
Assessor, No. i, 13 O.G. 337, 

(136) S.s. 387 and 339~-Tender of pardo^v— 

Fulfilment of condition by witness by making 


Grim. Pro. Code — (Continued). § 

true disclosure-Oontradictory statement sub- 
seguently made in another case — Forfeiture 
of pardon — Committal to Sessions — Trial 
and conviction — Tender of pardon, a plea 
in bar of trial — Duty of jury in a jury 
case to decide the issue — Recantation whe- 
ther amounts to giving false evidence and 
works a forfeiture of the pardon. 

During the preliminary enquiry into a cer- 
tain dacoity case, A ^as tendered a pardon 
under S. 337. Ho accepted the pardon and, 
when examined as a witness in the case, made 
a full and true disclosure of what was known 
to him in connection with tho dacoity. But 
a few days afterwards, while he was examined 
as a witness in another case connected with 
the same transaction, he made a statement 
which was totally contradictory of the evidence 
given by him in the previous case. A was 
therefore recalled by the Magistrate before 
whom the first statement was made, and, 
when further examined, he adhered to tho 
statement made in tho other Court. He was 
then committed to the Sessions on a charge 
of having taken part in the dacoity and was 
convicted. 

A appealed on the ground that, the condi- 
tion on which tho pardon was granted hf?Ving 
been fulfilled, the pardon could not be subse- 
quently revoked, and that his resiling from the 
first statement would not work a forfeiture of 
the pardon, and also contended that, had ho 
been examined at the trial in the Sessions 
Court, he was prepared to adhere to the first 
statement, and that opportunity ought to havq 
been given him of doing so. 

Held, that the prosecution was not bound to 
examine the accused as a witrress in the Ses- 
sion^ Court, after ho has resiled from his ori- 
ginal statement before tho Magistrate and 
thereby shown that he was a witness on whoso 
evidence no reliance could bo placed (a). 

Held also, when a person has been pardoned 
and has afterwards been placed on his trial for 
tho offence, on an allegation that he has for- 
feited tho pardon, it is open to him to plead tho 
pardon in bar of tho trial, and the Court ( 2 .^., 
the jury in a jury case, and the Judge in other 
cases) must first try the issue as to whether 
the accused has, in fact, forfeited the pardon 
(b), 

m 

Held further, that a witness who, after 
accepting a tender hf pardon, makes a full and 
true disclosure, is not at liberty to subsequently 
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Grim. Pro. Code — (Continued). • 

contradict bin fttatement or deny its truth, 
without any fear of forfeiting his pardon ; that 
as A, in the present case, after having made a 
trdo disclosure, had at a late stage recanted, 
the recantation amounted to giving false evi- 
dence within the meaning of S. 339 and worked 
a forfeiture of the pardon (c). In re AllgirU 
sami Naiokeiii 7 M.Tj.T. 121 »5 Tnd. Cas. 831. 

BEl^BON and SANK ARAN NAIR, .7.1. 

Jleferences :—(n) 24 Mj 321, F. (b) ,30 B. Gil, 
B. (c) 32 M. 173, F.; and 24 M. .321, R. 

(1.35-a) S. 339— Sec No. 135, .wpra. 

(136) S. 342 - Lengthy examination of ac- 
cused before prosecution evidence is over — 
Legality. See PENAL CODE, No. 55. 1 P.W.R. 
1910 (Cr.). 

(13C-n) S. 342— See No. 71, supra. 

(137) S. 345— Compounding of offence be- 
fore police— Effect— Subsequent trial— Legal- 
ity. See PENAL Code, No. 97, 22 P.L.R. 
1910. 

(137-a) S. 349— See No. 11, supra. 

(1.38) Ss. 350, 145-^0(1^0 under S. I45--Kn- 
quiry— Evidence partly recorded by one 
Magistrate and partly by anotlier. 

S. 360, Crim. Pro, Code, is in its terms 
wide enough to cover every trial or enquiry 
underthc Code, and the proceedings under s. 145 
is an enquiry, because in it the TMagistrate’s 
duty is to enquire who is in possession of the 
disputed area. 

Therefore, the terms of S. .3.50 apply 
wherever a ^Tagistrate has ceased to exercise 
’“jurisdiction therein. Anu Sheikh Y. Jitu 
Sheikh, 7 Ind. Cas. 54 (Cr.). 

IIARTNOTON and TEUNON, J.I, 

(138-a) S. 3.54 — See No. 10, supra. , 

(139) S. 300— Deposition irregularly recorded 
.—Effect — Witness acknowledtjing correct- 
ness of deposition — Conviction for perjury 
— Validity. 

A deposition irregularly recorded without 
comp]i<anco with the provisions of S. 360, Crim. 
Pro. Code, is not necessarily to be treated as a 
nullity for all purposes, even as against the 
man who made it and who has admitted that 
it represents what he said. If the deposition 
has been read over to the witness and he has 
admitted it to be correct, a conviction for per- 
jury may be upheld, though the reading over 
was not in the presence *'of the Judge, the 
accused and the pleaders on both sides, la re 


Crim. Pro. Code— (Confintied). i 

Bogra, 8 M.L.T. 117 = 7 Ind. Cas. 414= 11 Or. 
L.J. 482. 

Miller, j. 

References 28 M. 308, Diss.\ 2 Weir 485, 

R. 

(139-d^) S. 364 — See No. 72, supra. 

(139-6) S. 367 — See No. 22, supra. 

(140) Ss 367 and 424 — Appeal— Judgment ^ 
contents of—tCharges of theft and unlaw- 
ful assembly — Ss. 379 and 143, Penal Code 
— Points for determination. 

Tho judgment of any appellate Court othor 
than a High Court must, under S. 367 read 
with S. 424, Crim. Pro. Code, contain, among 
other things, tho point or points for detormiiia> 
tion, tho decision thereon and the reasons for 
the decision. 

In c.\se of a charge under S. .379, Penal Code, 
one of the points for detcrminjition is, whether 
there was a dishonest intention on the part of 
the person taking away the property, especially 
when the taking away of the property Is 
admitted and the accused sets up a bona fide 
claim of right thereto. And in case of a charge 
* under S. 143, I.P.C., ono^of the points for 
determination is, whether there was an unlawful 
.assembly, and the judgment should therefore 
contain a statement as to the presence of tho 
conditions which constitute tho unlawful 
assembly in tho particular case- Ram Lak 
Singh V. Hari Charan Ahir, 37 C. 194 = 11 
C.L.J. 410 = 5 Ind. Cas. 999=11 Cr. L. J. 
348. 

JENKINS. C.J. and CHATTER.TEE, .7. 

(141 ) S. 367(5) — Conviction for offence punish- 
able with death — Not passing sentence of 
death, reasons to be assujncd for. 

Under S. 367 (5), the Sessions Judge should 
state his reasons for not passing sentence of 
death, in a case in which he convicts an accused 
person of an offenco punishable with deaths 
la re Kurumba Hosakeri, 8 M.L.T. 81=7 Ind. 
Gas. 397 = 11 Or. L.J. 481. 

Miller and Munbo, jj. 

(141-a) S. 397 — See Nos. 15 and 32, supra. 

(142) S, 403 — Acquittal — Some accusedcharged 
with others— Acquitted in previous trial — 
Whether bars trial of others subsequently 
captured — Same transaction — High Court 
— Powers of interference. 

. Where some out of several persons charged 
with offences under Ss. 148, 326 and 802, 
I.P.G.f were placed on trial and acquitted, and 
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where subsequently five others implicated in 
the same transaction were captured and put 
upon their trial. 

HM, that the acquittal under S. 403, Grim. 
Pro. Code of the accused who were tried previous- 
ly, is no bar for the trial on the same char^fes of 
the persons subsequently arrested. 

Where, in the drst trial, the Sessions Judge, 
having disbelieved the evidence, acquitted the 
accused and expressed an opinion that the facts 
and circumstances suggested to him a very 
strong doubt as to the truth of the prosecution 
story, but nevertheless came to the conclusion 
that a riot did take place in which one person 
was killed, the High Court refused to interfere 
with the ponding prosecution of the persons 
who were subsequently captured and put upon 
trial (a). Kokai Sardar v. Mehar Khan, 37 
C. 680. 

UARINQTON and HOLM WOOD, J.T. 
fleference :— (^) 17 O.W.N. 493, D, 

(142-rt) S. 403."-Soe Nos, 105, 110 and 117, 
supra. 

(14.3) Sfi. 403. 230 ^ Acquittal of accused of an 
offence under^ S. 1H2 (Penal Oode), whether 
bars subsequent trial of accused for an 
offence under 8. 31 Penal Gode, 

Whore the accused was tried and acquitted 
of an offence uiulor S. 182, Penal Code, held^ 
the acquittal is no bar to the subsequent trial of 
the accused for an offence under S. 211, T.P.O., 
since those offences are essentially distinct (a) 
and Ss. 236 and 403, Grim. Pro. Code, 
have no application because in this case there 
has been no doubt as to which of the offences 
has been committed, and there could have boon 
no charge in the alternative. Thakar Singh Y. 
Chatter Pal, 20 P.R. 1910 (Cr.) = 30 P W.R. 
1910 -6 Ind, Cas. 944 = 11 Cr. L.J. 420. 

SCOTT-SMITII, J. 

References (a) 32 C. 180 and 31 B. 204, R, 
(144) Ss, 408 and 502^ 439 (5 ) — Conviction for 
theft and release under S, 562 upon pro- 
bation of good conduct — Whether appeal 
lies against ^Whether the proceedings can 
be revised under 8. 439. 

Where A was convicted of thoft on a regular 
trial held by a first-class Magistrate and was 
released upon probation of good conduct under 
S. 662, held, an appeal lies under S. 408 against 
a conviction without a sentence under S. 562 
(a), and the proceedings by way of revision 
cannot be entertained under 8. 439 (5). 

9 Or. 
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Ha Chit Su V. King-Emperor, 5 L.B.B.”129» 
4 Ind. Cas. 1027 = 11 Cr. L.J. >52. 

PABLETT, J. 

References : —(a) 1 tT.B.R, (1904 — 1906) and 
7. 89 B.B. 64, F, * 

• (144-1) Ss. 410, 4 (/)“ European British 
Subject in Oudh — Appeal — Jurisdiction. See 
European British Subject, No. i, is 0.0. 
335. 

(144-a) 8. 421--S^rn7nary dismissal of appeal 
—Discretion, exercise of — Circumstantial 
evidence, conviction based on— Revision by 
Uigh Court — Evidence Act, 8 . 27 — State- 
ments made by accomplice elsewhere than 
before the Court, admissibility of. 

Although it is not required by law that a 
Sessions Judge should write a regular judg- 
ment when exorcising the powers of summary 
dismissal given to him by S. 421, Cr. P.C,, 
still the matter being one for discretion on tho 
part of tho subordinate appellate Courts, it is- 
very important that such discretion should be 
exercised upon sound and reasonable lines. 

Where a conviction is based upon circum- 
stantial evidemie, tho question always remaina 
whether the ovulerice which has boon believed 
by tho Court which heard it is of such aj^ature 
that it ought to have been accepted as establish- 
ing the guilt of the accused person beyond rea- 
sonable possibility of doubt, and that is a ques- 
tion which may be dealt with by a High Court 
upon an application for revision. 

Held further, that S. 27, Evidence Act, is a 
proviso to tho preceding sections which deal 
with what may or may not bo proved as againsT" 
the person m iking a confession. It has nothing 
whatever to do with what may or may not be 
proved as against other persons, when the person 
whb made the alleged confession is not him- 
self on his trial but is appearing as a witness 
in the case. 

Held also, that hearsay evidence of any 
statement whatsovor, made at any time, under 
any circumstances, by any accomplice, cannot 
bo produced as against the accused beforo the 
Court. Statements made by an accomplice 
elsewhere than before the Court and not in the 
presence of the accused can be proved only t 
corroborate, to contradict or to impeach the 
credit of the accomplice. In no case can they 
be put forward as substantive evidence the 
truth of the facts therein stated. Aman All 
Y. Klng-Bmperor,* 13 0.0., p. 309. 

PIGOTT, J.C. 
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(144-6) S. 422. See No. 125, supra, 

(144-c) S. 423. See No. 167, infra, 

(144c-i) S. 423 (6) (2)— Powers of appellate 
Court, 

In this case the charge against the accused 
was under Ss. 148 and 325, I.P.C. The Magis- 
trate acquitted the accused under S. 148 but 
convicted them under S. 325. The accused 
then appealed to the Sessions J udge who was ot 
opinion that the accused should have been 
convicted under S. 147, I.P.C., but thought ho 
could not interfere with the acquittal. 

Held that the appellate Court may alter the 
finding maintaining the sentence and there is 
nothing to restrict the finding which may be 
altered to a finding of conviction. Appanna 
Y. Pethani Mahalakshml, 8 M.L.T. 313. 
T^rUNKO and KUISHNASWAMI lYEH, JJ. 
Refere^ice .—23 C. 975, Appr.\ 27 C. 6G6, D. ; 
96 M. 478, Diss, 

(141-d) S. 423(1) (d)— See No, 120, supra, 
(144-e) S. 423 (2)— See No. 133, supra- 

(145) Ss 423, 237, 23S—Alterati()nof 

Power of appellate Court under S, 423 — 
How to be exercised — Power to find accused 
guilty of abetment, on a charge of principal 
ofi'ence. 

No doubt under S. 423, Cr. P.C., the appel- 
late Court has power to alter a finding, but the 
power cannot be used arbitrarily, but only in 
accordance with the other provi.sions of the 
Code to be found in Ss, 237, 238 thereof. 

It is not open to a Court to find a man guilty 
the abetment of an offence, on a charge of 
the offence itself. In rc Pandmanabha Panji 
Kannaya, 7 M.L.T. 79 = 5 Ind. Cas 146 = 11 
Cr. L.J. 49 = 20 M.L.J, 84. 

MUNRO and AHDUR RAHIM, .J.T. * 

Reference : — 11 Bom. H.C.R. 240, applied, 
(145-a) Ss, 423, 435, 437— -Re- trial of accused 
after conviction— Inapplicability of sections 
— New trial when properly ordered — Want 
of jurisdiction— Mis-joinder — Superficial 
enquiry, 

Ss, 435 and 437 do not empower a Court, in 
an appeal from a conviction, to order a re-trial 
of the appellant. 

The power of ordering a re-trial under 8. 423 
of the Cr.P.C., should be exercised with discre- 
tion. A re- trial may properly be ordered, when 
the original trial is void for want of jurisdiction 
or for misjoinder or when the enquiry has been 
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obviously superficial and material witnesses 
have not boon examined. 

A ro-trial should not be ordered with the 
object of enabling the prosecution to fill up 
deficiencies in the evidence of the prosecution. 
Hamdu Meah v. Emperor, 8 Ind. Cas. 594 
(Or.). - 

Moore, .j. 

(146-a-i) S. 424, See Nos. 22 and 140, supra, 

(145-6) S. 428. See No. 95, supra, 

(145-c) Ss, 428, 423— Duty of appellate Court 
— Admission of additional evidence — Reli~ 
ance upon matters not in evidence before ap- 
pellate Court— E (feet. 

The Sessions .Tudgo in appeal, acting under 
S. 428, might take additional evidence or order 
it to be taken by the Magistrate, but ho 
must record his reasons for admitting additional 
evidence and comply with the provisions of 
Ch. XXV as if the taking of such evidence was 
an enquiry. 

An appellate Court should not rely upon 
matters which are not in evidence before it. 

//I re Chinthalapudi Kotiah,^8 M.L.T. 428. 

ARDUR Rahim, j. 

(145-1/) -S^s. 428, 5W --Power of appellate Court 
to take additional evidence — Penal Code^ 
S, 111 — Dishonestly receivi)ig or retaining 
stolen property — Article of small value — 
Recent possession— Burden of proof — 
Evidence Act, S, III (a). 

The powers of a Criminal Appellate Court, 
under S. 428 of the Cr.P.C., are not analogous 
to tho.se conferred on a Civil Appellate Court 
under S. 6G8of the Cr. P.C. (1882). A Court of 
criminal appeal can take .additional evidence 
at any time ; only it must record its reasons 
for so doing. 

Where the accused was convicted under 
S.411,I.P.C.,ofhaving beunin dishonest posses- 
sion of stolen property, viz., a copper vessel, 
which was discovered seven months after its 
loss. 

Held, that the conviction was bad, as the 
onus was on the prosecution to prove guilty 
knowledge, and the failure of accused to account 
for his po.ssession did not relieve the prosecution 
of the burden of proving that his possession was 
dishonest. In re BhamI Luxuman Shanbaga, 

8 M.L.T. 418. 

AHDUR Rahim, j. 
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I Crlm. Pro. Code— (Oontinue{2>. 

(146) S. 429— Opinion of third Judge when 
to be obtained. See ACT VII OP 1908 (NEWS- 
PAPERS), No. 1, 12 G.L.J. 294. 

(147) S. 435 — High C(mrt-~-Oriminal revision 
jurisdiction — Penal Oode^ 8. 124- Sedi- 
tion — Attempt to publish sedition — Inten- 
tion in sedition is a question of fact. 

It is the settled practice of the High Court to 
refuse to interfere, in the exercise of its revi- 
sional jurisdiction, in regard to findings of fact, 
except on very exceptional grounds, such as 
mis-statement of evidence by the lower Court 
or the misconstruction of documents, or the 
placing by that Court of the onus of proof on 
the accused contrary to the law of evidence {a). 

To constitute an attempt punishable under 
the Penal Code, all that is necessary is some 
external act, something tangible and ostensible, 
of which the law can take hold as an act show- 
ing progress towards the actual commission of 
the offence, ft does not matter that the pro- 
gress was interrupted. 

An attempt to publish sedition is complete as 
soon as the copy containing it is sold. It is 
none the loss an attempt because something 
external to the aqpused happened, which pre- 
vented a perusal of the article by the buyers 
or any other member of the public. 

In offences punishable under S. 124-A, Penal 
Code, the question of intention is one of fact. 

Held, on construction of the article in ques- 
tion, that its object and intention was to bring 
the (Tovernment contemplated by S. 124-A into 
hatred and contempt. Emperor v. Ganeah 
Balvant Modak, 12 Born. I..R. 21 = 5 Ind. 
Cas. 012 = 11 Cr. L.J. 180. 

CHXND.WARKAU and HEATON, .I.J. 

(148) S. 485— Fine imposed by Joint Magis- 
trate under Beng. Reg. VI of 1825 — Power of 
Sessions Judge to make reference. Sec Reou- 
TjATION (VI OF 1825, Bengal), No. l, 7 A.L. 
J. 983. 

(148-a) S. 435 — Rovisional powers. See AOT 
IV OF 1890 (Bombay Dt. police) No. i, 12 
Bom. L.R. 1029. 

(148-A) S. 435. S6e No. 127, supra. 

(149) Ss. 435, 439— Conviction jor two offences 

— Conviction for one offence set asUle with- 
out reduction of the sentence — Effect. 

Held that, where the accused has been con- 
victed for two offences, and an appeal the con- 
viction for one is set aside, there must be a 
reduction of the sentence, except where the 
Magistrate did not mean to pass any sentence 
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for the offence, the conviction for whioh has 
been set aside, hi re Marl and others, 7 M. 
L.T. 81«61nd. Cas. 754. 

MILLER, J. 

(150) Ss. 485, 439 — Appeal — Disposal by 
• appellate Magistrate on prosecution evi- 
dence only — Legality. 

Whore an appellate Magistrate dealt with 
the prosecution evidence only, and did not even 
allude to the ovidenSe of the defence or the 
nature of the defence, held, that the Magis- 
trate did not give the evidence the consider- 
ation which he was bound to give it, and that 
his order ought to be set aside. 

If the appellate Magistrate gives a judg- 
ment, which makes it appear probable that be 
has not fully heard aud considered the appeal, 
his di£<posiil of the appeal ought not to be allow- 
ed to stand, la re Superumal Udayan and 
others, 7 M.L.T. 182. 

MILLER, J. 

Tteferc'nce : — 35 C. 138. B. 

(151) Ss, 435, 439 — Administrative circular 

of a District ^Iagistrate — Prohibiting un- 
certificated pleaders from practising in the 
Criminal Courts of the District — Procedure 
for aggrieved party. • 

A circular by a District ^lagistrate, prohibit- 
ing unccrtificated pleaders from practising in 
the Criminal Courts iu his District, is not 
open to revision by the High Court. The proper 
course for the pleader, who has been refused 
appearance in the particular case by a Magis- 
trate in pursuance of such circular, is to apply 
for the revision of the illegal or improper order 
of the Magistrate refusing to allow him to appear. 
Chinnasawmy Iyer v. Emperor, 4 Ind. Cas. 
876 fCr.) - 19 M.L.J. 566 = 11 Cr. L.J. C9. 
fiENSON, O.C..L and ABDUR RAHIM, J. 

(152) Ss. 4-35, 439— High Court’s power 
under. See ACT II OF 1907 (EASTERN BENGAL 
AND ASSAM), No. 1, 14 C.W.N. 404. 

(153) S. 437 — Power of appellate Court to take 
further evidence— Sessions Judge referring to 
documents not on the record of Magistrate’s 
proceedings. See APPEAL (GENERAL), No. 2, 

6 Ind. Cas. 12. 

(153-a) S. 437— See No. 29. 105, 122, 126 (5) 
and 127- A, supra. 

(154) 8. 438 — Offences not exclusively triable 
by Court of Session, disclosed in prelim 
minor y enqiiify^-Commitinent — Whether 
ought to be quasJied, 


I 
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Cpim. plo. Code— 

The fact that the oflcDccs disclosed by the 
evidence taken at the preliminary enquiry are 
not exclusively triable by a Court of Session is 
no ground for quashing a commitment, in re 
The Sessions Judge of Trichinopoly, 7 M.Li. 
T. 186 = 5 Ind. Cas. 93‘2 = 11 Or. L.J. 333, 
MiLTiKR, J. 

(165) S 438— Commitment to Court of Ses- 
sion of some accused — Other accused not 
arrested — ^V^lether rcommitment to be 
quashed. 

The mere fact that the accused who have 
boon committed to the Court of Session were 
acting in concert with those who have not yet 
been arrested is no reason for quashing the 
commitment; nor the inconvenience, if any, 
which will bo caused by the trial in the Ses- 
sions Court of the accused already committed, 
before that of others, is of serious importance, 
/n r4? Ramasami and others, 7 M.L.T. 187. 
= 5 Ind Cas. 933 = 11 Cr. L.J. 333. 

MILLER, J. 

(155-rt) S. 438. See Nos. 105 and 122-A, 
supra. 

(156) S, 430— Revision — Potver of Court to 
give leave to rom pound. 

The power conferred on a Court exercising 
its powers of revision are wide enough to allow 
to give leave to the parties to compound an 
olTence. Ram Piyari v. King Emperor, 7 
A.L.J. 103 = 5 Ind, Cas. G9G = 11 Cr. L.J. 203 = 
32 A, 153. 

Knox and Karamat Husain, jj. 

(It56-n) S. 439 — Sentence, enhanceitwnt of — 
Defamation — Unjustifiable and calculated 
to incite resentment between coimnunities — 
Nature of imnishment — Tjoj^se of time — 
Imprisonment — Not 'necessary. 

Where the accused, in reply to a private 
notice to show cause why ho should not be 
excommunicated from the Khoja Panjibhai 
community, published, in two newspapers con- 
ducted by him, a violent attack declaring that 
excommunication was merely a prelude to the 
murder and assassination of scccders to the 
Khoja Pirai community, and where the pub- 
lication was found by the Courts not only to 
have been unjustifiable, but also to have been 
calculated greatly to enhanec the fanatical re- 
sentment of the Khoja Panjibhai community, 
against seceders to the Khoja Pirai community, 
Ae/d^hat, on conviction, a sentence of a fine 
of Rs. 400 was inadequate, and that, in view of 
the lapse of over three years %fter the offending 
publioatioD, a substantive sentence of imprison- 
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ment was unnecessary, but that an enhanced 
fine of Bs, 1,000 would be sufficient. Hooielni 
Allahrakhio v. JafTar Fadu, 4 S.L R. 66. 
Hayward, j,c,, and Crouch, a.j.c. 

(156-6) S. 439. Power of High Court to in- 
terfere in a pending case. See ACT VI OP 
1882 (COMPANIES), No. 1, 36 P.W.R. 1910 
(Cr.). 

(156-c) S. 439. See Nos. 19, 20, 55, 56, 98, 
105, 127. 127-A, and 149 to 152, supra. 

(16G-d) S. 439 (5). Sec No. 144, supia, 

(157) Ss, 439, 423— Revision, power of High 
Court in— Conviction, setting aside of, on 
compownding of the offence — Penal Code,. 
(Indian), Ss, 323 and 114. 

The applicant was convicted by a Magistrate 
under S. 109 read with S. 325, Penal Code. On 
11th April, 1910, the Sessions Judge on appeal 
altered the conviction to one under 3. 323 read 
with S. 114 of the Code, but maintained the 
sentence passed by the Magiatrate. The 
Sessions Judge at the end of his judgment 
recorded “ that no application for permission 
to compound has been made nor has it been, 
stated that the complainant is willing to com- 
pound.** On 13th April, 1910, the present 
application for revision was made on the 
ground that the complainant is willing to 
compound the offence but no opportunity was 
given by the Judge for the purpose. Simulta- 
neously with this an application was put in by 
the complainant stating that the dispute bad 
been compromised and asking the Court to 
allow the offence lo be compounded. 

Held, that under S. 439 road with S. 423 of 
the Crim. Pro. Code the Court has power 
to pass any order that may bo just and 
proper, and the offence having been compound- 
ed the conviction shouh^ be set aside. Ram 
Sarup Y. King Emperor, 13 0.C. 1G1 = 7 Ind. 
Cas. 539 11 Cr. L. J. 49C. 

EVANS, .7. 

(158) Ss. 439 and 470— Proceedings of Court 
taking action under S. 470— Revision by 
High Court — Jurisdiction, 

The High Court, as a Court of Revision, has 
power under S. 439, to interfere, on grounds 
other than want of jurisdiction, when a Crimi- 
nal Court has taken action under 8. 476. In 
re Narayan Somayajipad, 6 M.L.T. 827 
(F,B.) = 33 M. 48. 

BENSON, O.C.J., MILLER. MUNRO, 8AN- 
KABAN NaIR and ABDUB RAIM, jj. 

References : — 26 M. 98, overruled ; 21 M. 
124, R. 
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(158-a) S. 447. See No. 71, aupra. 

(158-6) S. 450. See No. 71, ewpra, 

(158-c) S. 454. See No. 71, supra, 

(159) S, 476 — Stap of Criminal Proceedings 
pending civil suit between the parties — Ordi- 
nary prosecution under Ss, 182^ and 211, 
Indian Penal Code — Report to Police of 
theft when no theft took place — Suspicion 
against opposite party. 

The petitioner laid an information to 
the Police to the effect that there had been a 
burglary in his house. The Magistrate directed 
judiyial enquiry by a Deputy Magistrate who 
came to the conclusion that the report of burg- 
lary was false and submitted his report to the 
Magistrate who ordered the prosecution of the 
petitioner under S. 211. Indian Penal Code. 
That order was set aside by the High Court, 
as being made without jurisdiction, and the re- 
cord was returned to the Deputy Magistrate who 
again enquired into the matter and ordered the 
prosecution of the petitioner under Ss. 182 
and 211, Indian Penal Code. 

Held, that this order is illegal under S. 476, 
Criminal Procedure Code (a). ^ 

No hard and fast rule can be laid down to 
the effect that a criminal trial or enquiry 
should of necessity be stayed simply because a 
civil suit has been instituted between the par- 
ties in which some or all the matters materially 
in issue in the criminal case would have to be 
determined, until the civil litigation was 
finally decided (6). 

A Court may well hesitate to give sanction 
to a private individual to prosecute his adver- 
fiary for an offence alleged to have been com- 
mitted during the pendency of a civil litigation. 
But it is very desirable in the ends of justice 
that when a competent Court has taken upon 
itself the responsibility of ordering a prosecu- 
tion under B. 476, Crim. Pro. Code, that 
that prosecution should be entertained as 
speedily as possible while the evidence on both 
sides is fresh (c). 

Where the petitioner reported to the Police 
ihe fact of a theft having taken place in his 
house, and although ha did not name any one 
as being the actual offended, yet he stated his 
fluspioion that the opposite party had, instigat- 
ed it, and it was found by the Court ,tbat a 
matter of fact there was no theft at his house 
as alleged by him. 

Held, that the Court was quite. Justified in 
urderiug the proseQUtioo of th^ petitioner under 
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Ss. 182 and 211, Indian Penal Code. Bro- 
Jobashi Panda y. Emperor, 11 Or.L J. 4>« 
4 Ind. Oas. 485 ; 13 C.W.N. 398. 

HOLMWOOD and RYVES, JJ. 

References:— (a) 34 0. 551 ; 11 C.W.N. 568; 
ffC.L.J. 608; 5 Or.L.J. 398 ; 2 M.L.T. 298; 
31 M. 140 ; 7 Cr.L. J. 54 ; 3 M.L.T. 79 (P.B.) ; 
17 M.L.J. 584. R. (6) 34 C. 848 ; 11 C.W N. 
712; 5 Cr.L.J. 480 ; 6 C.L.J. 631. R. (c) 35 C. 
909 ; 8 Cr.L.J. 485. *F. 

(160) 5. 476— Judicial proceedings — Pro- 
ceedings by a Revemte Ojficer as distin- 
guished from a Revenue Court — Land 
lievemui Act [HI of 1901), Ss, 4 (9) and 
46. 

Where, under orders of the Deputy Com- 
missioner, a Deputy Collector made inquiries, 
which resulted in the finding that the appli- 
cant w.aR in the habit of giving no receipts for 
rents received and did not record the correct 
realizations in the Patwari*s papers, and the 
Deputy Collector thereupon passed an order 
under S. 476, Crim. Pro. Code, directing that 
proceedings under S. 177, Indian Penal Code, 
should be instituted against the applicant, 
held, that the inquiry was one under S. 46 of 
the Land Revenue Act, and the Deputjs> Col- 
lector in making the inquiry was acting mere- 
ly as a Revenue Officer as defined in S. 4 (9) 
of U.P. Act III of 1901, and not as a Revenue 
Court, nor were his proceedings judicial pm- 
ceedings within the meaning of S. 476, Crim. 
Pro. Code. The order passed by the Deputy 
Collector was therefore without jurisdiction 
and must be sot aside. Prag Tewari v. King^ 
Emperor, 13 O.C. 198. 

EVANS, J. 

(iGO-a) S. 476. See Nos. 2, 33, 65, 96, 97, 
98, 99 and 158, .supra. 

(161) Ss. 476, 4 (m)—E.recuttofi proceeding, 
resisting process in—Repoi't to Munsif 
^Order for jfrosecution by his successor 
in office— ' CourV' meaning of— Execution 
proceeding if Judicial proceeding 
Order under S 47 6 to he promptly made. 

The word “Court” in S. 476, Cr. P.C.. is to 
be understood as bearing its natural meaning, 
with the sense of continuity this implies not- 
withstanding any change of officers. 

An execution proceeding is a “ judicial pro- 
ceeding ” within the meaning of S. 476 of the 
Code, the definitfon in 8. 4 cl. (m) being 
clearly not exhaustive, . • « 
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Action under S. 476, Cr. P. Code, should, 
as far as possible, be prompt and expeditious. 
Shaikh Bahadur y. Shaikh Eradutulia Mai- 
lik, 14 O.W.N. 799=-- 12 G.L.J. 45 = 6 Ind. 
Gas. 801 = 11 Gr. L.J. 407. 

JKNKINS, C.J., BUETT, WOODROFFE, 
MOOKERJEE, HOLiMWOOD, Sharfud- 
DIN, Doss, J.I. 

References 34 G. 551 ; s. c. 11 C.W.N. 
668 (1907), reemsidered. 

(162) Sf. 476 — Limit of time for yassintj an 
order under S. 476 directing tlie prosecu- 
tion of a person for an offence under S. 

Where a Sessions Jud^o passed an order un- 
der S. 476, Crim. Pro. Code, directing the pro- 
secution of a person for an offence under S. 193, 
I.P.C., held, the order must be set aside, if 
there is nothing to show that it was made in such 
circumstances that it can be said to have been 
a continuation of the proceedings in which the 
evidence was given. In re Ramakrishnamma, 
8M.L.T. 81 = 7 Ind. Gas. 398-11 Cr. L.J. 
479. 

Miller and Mi-nro, .jj. 

Reference : — 32 M, 19, F, 

(162-a) S. 478. See No. 100, supra, 

(16'’) S. 483 — Meaning of child. 

Held, that the word “ child” as used in 
S. 488 of Act V of 1898, simply means son 
or daughter, and reference to age is purposely 
omitted therein ; therefore any son or daughter 
is entitled to claim maintenance, whatever his 
or her age may be, so long as be or she is 
unable to maintain himself or herself. Bhagat 
Singh Y. The Crown, 28 P.W.K. 1910. 

Chevis, j. 

(164) S. 488— Maintenance — Divorce of parents 
— Children living separately — Ilushai^'s 
remedy. 

Where the parents have divorced and live 
separately, and the children are in the mother’s 
custody, the husband cannot justly refuse to 
maintain the children, on the plea that they 
will not live with him (a). 

If the husband wishes the children to live 
with him, his obvious course is to get an order 
from the proper authority giving him the 
custody of them. Mi Saw v. S — , U.B.R. 1910 
(1st Quarter), 1 (Cr.). 

Shaw, j.c. 

References :—{a) U.B.R. 1902—03, I Cr. P. 

7 and U.B.R. 1904—1906, 1. Or. P. 39, affirm- 
ed. 16 W.R. 62 (72), B, 
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(165) Ss, 488, 489 — Maintenance does not 
include schooling fees, 

“Maintenance,” as used in Ss. 488, 489 
of the Crim. Pro. Code does not include 
children’s schooling fees. Nga Hla v. Mi Hla 
Kyu, 11 Cr. L.J. 40 = 4 Ind. Gas. 768 ; 
U.B.R. 1609, I. Cr. P. p. 17. 

SHAW, J.C. 

References : — 45 L. J. Ch. 191 ; 1 Ch. D. 
226; 24 W.R. 200, not followed; U.B.R. 1897- 
1901, 37 I, p. 106, R, 

(lG5-a) S. 489. Sec No. 165, supra, 

(166) S, 4.91 — Habeas Corpus — Minor's capa- 
city to hi'nd himself by contract — Whether 
action lies against minor for breach — Con- 
tract with guardian — Remidy on breach 
— Parental authority — Delegation — Whe- 
ther rerocable — Power of Coiot to revoke — 
Welfare, meaning of the term. 

Whore the defendant had no personal interest 
in the children whom the plaintiff sought to be 
delivered up to himself, or in their services, and 
no right to their custody, and where the only 
object of the defendant was to send back the 
children to their parents or natural guardians, 
the proceedings should be treated as on Habeas 
Corpus under S. 491, Cr. P.C«, for the purpose 
of determining the custody of the cbildcrn. A 
minor may bind himself by a contract of 
apprenticeship, if it be for his benefit, but no 
action will lie against him for failing to servo 
as such. If such a remedy is desired, it is neces- 
sary to get a covenant from the guardian on 
which the guardian himself may be made 
liable (a). 

The delegation of parental authority is revo- 
cable at any time, and it is the duty of the 
parents and guardians to revoke it if used to 
the detriment of the children. It is also open 
to the Court, within whoso jurisdiction the 
children arc found, to revoke it at any time, 
if sufficient cause be shown for interference, 
especially when the parents have it out of their 
power to interfere themselves for the protection 
of their children by sending them touring 
round the world in the custody of strangers. 

The main consideration for the Court to be 
acted upon in the exercise of such power is the 
benefit or ” welfare ” of the child. The term 
” welfare “ must be read in the largest possible 
sense (6). A.H. Pollard v. F. Rouse, 8 M.Ik 
T. 47. =6 Ind. Cas. 764 = 33 M. 288. 

WALLIS. J. 

References :— (a) (1890) 43 Oh. D. 430. R. (6) 
(1893) 2 Q.B. 232 (248) ; (1893) 1 Ch. 143 (148) ; 
(1838) 4 A. & E. 643 and (1899) 1 Ch. 719. R. 
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Crim. Pfo. Code—(Conitint«£(2). 

( 166 -a) S, 491^ Writ of Habeas Corpus — 
Illegal or improper detention — Powers of 
father over his daughters — BUjht to sustain 
prosecution under fif. 361^ 1 P.C> — Power of 
Court under S» 491. (3), Cr.P-Code. 

This was an applioation under S. 491, Gr.P. 
C., in the nature of a writ of HabBas Corpus 
by a father, M, against his brother N, for the 
custody of his two daughters in their fourteenth 
and sixteenth years respectively. M became a 
sanyasi and relinquished his rights as bead of 
the family to N in 1901. In 190G he became 
Brahmo and again lived with his wife and 
children till the wife’s death in 1910. His sons 
were all along living with his brother N who 
educated them. The object of the petitioner in 
obtaining the writ was to [prevent the marriage 
of his daughters before they complete their 
sixteenth year ; there was no question of 
morality or corruption. 

Held that the petitioner is quite free to keep 
his daughters unmarried till their sixteenth year 
or even after that age, oven though he may put 
his daughters not only to great inconvenience 
but to danger of excommunication. The fact 
that he has become a Hrahino does not adpet 
the matter. IIo*will not thereby lose any rights 
he had before. 

Held also that, if a man bona fide goes 
through the necessary cereinoney, renounces his 
family ties, lives a sanyasi life honestly believ- 
ing he is a sanyasi, he is not any the loss a 
sanyasi on account of the invalidity of has ini- 
tiation. Held therefore that, as he had previ- 
ously become a sanyasi, he was not in 1906, 
when he became a Brahmo, the guardian in 
Hindu Law of the children. 

The facts ch.at M was the de facto guardian of 
the children from 1906 till his wife’s death 
would be sufficient to sustain a prosecution 
under S. 361, I.P.C., and as against strangers 
would entitle him to an order for restoration 
to his custody under S. 491, Cr.P.C. 

J/cWalso that S. 491 (1) (6), Cr. P.C.. does 
not apply, as the children have not been illegally 
or improperly detained. 

Where a man has lost his rights when be 
became a sanyasi, it is not open to him to 
resume them. The ordinary rule of Hindu 
Law is that rights once vested are not divested, 
and he does not regain his status in his natural 
family he has renounced. Muthuiamy Sastry 
V. Narayana Bastry, 8 M.L.T. 300, 
8ANKARAN NAIR, J. 


t 

Crim. Pro. C^^--(Qontinued). 

*(166-b) 5. 491 — Writ of Habeas 'Corpus — 
Bombay High Court Buies, r. 794f-~Court 
— Discretion — Mahomedan Law— Custody 
of male children up to seven years — Mother 
entitled to custody. 

Under Mahomedan Law, the mother is, dur- 
ing the subsistence of marriage, entitled to the 
guardianship or custody of male children up to 
the ago of seven years. This right of hers 
survives even separation or divorce. 

The underlying principle of every writ of 
Habeas Corpus (and proceedings under S. 491 
of the Cr.P.C. of 1898) is to ensure the pro- 
tection and well-being of the person brought 
before the Court under that writ. The real 
interest and well-being of the person ought to 
be not only the determining but the solo con- 
sideration. 

S. 491 of the Cr.P.C., leaves it entirely to 
the discretion of the Court, whether it should 
or should not direct the person brought before 
it to be dealt with according to law : where as 
Rule 794 of the Bombay High Court Rules, in 
dealing with a person so brought before it, de- 
prives the Court of all further discretion, and 
commands that, in the absence of cause being 
shown against the rule, which is a very different 
thing from allowing the Court to exercise its 
discretion even where technically the cause is 
inadequate, it shall |pass an order that the 
person or persons improperly detained shall be 
delivered to the person entitled to their cus- 
tody. Zarabibi y. Abdul Rezzak Nakshbandi, 
12 Bom.L.R. 891. 

Beaman, j. 

(167) 494 (a), Withdrawal of prose- 

cution — Formal order of discharge not j)ass~ 
ed—Accomylice-^Kvidence — Admissibility 

^ — Irregularity. 

The applicants and one Majida were prose- 
cuted for an offence under S. 401, Penal Code. 
In the course of the trial, but before any charge 
was framed, the Public Prosecutor withdrew 
from the prosecution of Majida, and tendered 
him as a witness against the other accused. As 
a matter of fact, no formal order of discharge 
was passed in respect of Majida under S. 494 
(a), Crim. Pro. Code. 

Held, that, in view of the fact that there had 
been a valid and effective withdrawal of the 
prosecution as against Majida, and that his 
position as a witness could not be adversely 
affected even though the Court did not comply 
with the clear provisions of S. 494 (a), Crim» 
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Opim. Pp^. Code— 

Pro. Code, his evidence as a witness was 
admissible as against the other accused. 

Where an accused person is in fact discharged 
from custody by virtue of a withdrawal of his 
prosecution, and the Magistrate trying the case 
takes judicial notice of such withdrawal, the 
omission to use the formal words. “ I discharge 
this accused” would be at most an irregularity 
• curable by the provisions of S. 537 of the Code. 
Muhammad Nur v. Emperor, 5 Ind. Cas. 21 
= 7 A.L.J. 86 = 11 Cr. L.Jl 21. 

PIOGOT, J. 

Refere7ices :~33 C. 1353 ; 10 C.W.N. 962 ; 4 
Cr.L.J. 145 ; 16 B- 661 ; 28 B. 213, JD. 

(168) Ss. 497, 498 — Power to grant bail. See 
ACT XIV OF 1908 (( RTMINAL LAW AMEND- 
MENT), Nos. 2 and 1, 14 C.W.N. 516 and 512. 

(168-rt) S. 498. See No. 168, supra. 

(169) Ss. 5J‘iaiid516 — Surety bond to produce 
accused before Sessioiis Coutt— Proceeding 
for forfeiture if may be takeii by a Ma(jis- 
trate — Delegation of power ^Validity. 

Where a surety bond has been executed for 
the appearance of an accused person before a 
particular Court, under S. 514 of the Cr. P.C. 
proceedings to have the bond forfeited can be 
initiated only by that Court. 

«i 

3. 516 of the Code does not authorise the 
delegation of power to initiate forfeiture pro- 
ceeding. It is only concerned with the power 
to direct levy of the amount due on a forfeited 

bond. Hara Lai Shahu v. The Emperor, 
14 C.W.N. 259 = 2 Ind. Cas. 113 = 10 C.L.J. 
248. 

JENKINS, C.J. and CASPERS/, J. 

(169-a) S. 516. See No. 169, supra, 

070) S. 517 — Disposal of property — Order to 
reciinent to produce property when calM 

Up07l. 

An order under S. 517, Crim. Pro. Code, 
cannot direct the party to whom property is 
delivered to produce it when called upon to do 
so. Yeggtt Manikyam v. Emperor. 4 Ind. 
Cas. 875 = 19 M.L.J. 516 = 11 Cr. L.J. 68. 
MUNBO, J. 

(171) S. 517 — Accused charged with theft of 
jewels —Discharger-Delivery of possession 
of jewels ordered on joint receipt of accused 
and complainant — Legality. 

K charged her daughter R and another with 
theft A jewels. R was discharged. The jewels 
were ordered to be delivered on the joint re- 
ceipt of R and K. It was found that part of 


Grim. Pro. Code— (Confinteed). 
the jewels was the self-aoquisition of B and 
the rest formed the joint family property of R 
and K. 

Ileld^ that, under the provisions of S. 517, a 
Magistrate has jurisdiction to pass an order in 
favour of the daughter or of the mother or in 
favour of both, and that, on the finding of the 
Judge that part of the property was self-acqui- 
sition of the daughter and part was joint family 
property, the order was right, in re Kanaga- 
gabai and Ramamani, 7 M.L.T. 179=5 Ind 
Cas. 468 = 11 Cr.L.J. 138. 

WHITE, C.J. 

Reference : — 2 M.H.O.R. 66, D. 

(172) S, 523 — Magistrate— Order as to 

delivery of property — Delivery- Disposal. 

S. 523 says that a Magistrate may order its 
delivery, if he thinks lit, to the person entitled 
thereto. The Magistrate does not decide the 
question of title, but merely decides the 
question of possession. The fact that the accus- 
ed had been in possessionof the property when 
the charge was made is not conclusive. The 
question is, who is entitled to its possession. 
HughenshaRahima Sha y. Mashaksha Muja- 
fa/gha, 12 Bom. L.R. 232 = 6 Ind. Cas. 972 = 11 
Cr. L.J. 339. 

ClIANDAVARKAlt and KNIGHT, JJ. 

(173) 526 — Transfer of Criminal case — If nil- 

ure to give notice of transfer application— 
Order — Legality. 

Although, as a general rule, notice of the 
application for transfer of a criminal case 
should bo given (a), the failure to give notice 
does not render an order of transfer illegal. 
In reMagha Sabjee Sahib, 8 M.L.T. 222. 

Sir aunoed White, c.j. and Subra- 

MANIA lYKR, J. 

Refere^ice : — (n) 26 M. 41, Ref. to. 

(173-a) S. 526 — Transfi r — Prejudging a 
counter Cas' —Sufficie7it grotind. 

Where a. Magistrate in a counter case has 
clearly formed an opinion strongly against a 
party, the High C >urt will, in the interests of 
justice, transfer the case to some other Court. 
Abudl Aziz Sahib y. Emperor, 8 Ind. Cas. 
721 (Cr.). 

MUNRO and SANKABAN NAIR, JJ. 

(173-6) S. 626. Bee Nos. 94 and 100 (a), 
supra, 

(174) 8s. 526, 110— Transfer of proceedings 
under 8. 190 to another District — Juris- 
diction of Court to which case is trans- 
ferred. 
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I CpIri* Ppo. Code*— (Con<inu«<{). 

8. 626 enableB the High Court to transfer 
oriminal proceedings instituted under 8. 110 
of the Code, once they have been properly 
instituted, from one district to another, to a 
Court of superior or equal jurisdiction, and the 
order of the High Court will give jurisdiction 
to the Court to which such proceedings are 
transferred (a), 

A District Magistrate admitted, in his reply 
to an application for transfer of a case, that ha 
had taken a keen personal interest in the case 
and was satisfied of the applicant's guilt ; held^ 
that this was sufficient to arouse in the minds 
of the applicant a reasonable apprehension that 
he would not have a fair and impartial trial in 
the district. Wahid All Khan v. King- 
Emporop, 7 A.L.J. 813 — 6Ind. Cas. 874 — 11 
Cr. L.J. 412. 

TUDBALiL, j. 

Refer&^vce : — IG A. 9, not F. 

(174-n) 8. 626 (8)— (Grounds of transfer. See 
TRANSFER OK CASKS. No. 1, 4 S.L.R. 42. 

(174-6) 8. 628 - Sec No. 83, supra. 

(174-c) S. 628 (3)— See No. 4, sujn a. 

(l74-<i) S. 531-«ee No. 77, supra, * 

{174-e) S. 532- See No. 71, supra^ 

(174-/) S. 535 — See Nos, 109 and 118, supra. 

(174-7) S. 537 -See Nos. 6, 109, 112, 114, 
118 and 1G7, supra. 

(174-/0 S. 537 (d)— See No. 134, supra. 

(175) S. — Appea' — Acquittal- Enhancp- 

'tneni of sentence — First rejtort — High 
Courtis power to acquit an innocent person 
without ajipeal. 

Held that 

(1) The initial report of an offence to the 
Police is always of great importance in every cri- 
minal case. Where it has been made a consider- 
able time after the occurrence and by a person 
who is in a position to know all the facts and 
persons concerned, no person, should he convict- 
ed whose name is not mentioned therein as 
one of the offenders, particularly when there is 
no likelihood of his name being omitted. 

(2) A severe sentence is not called for where 
an offence has been committed on a considerable 
provocation caused by an unjustifiable act. 

(8) Enhancing a sentence is not permissi- 
ble when the convicted person has duly served 
the sentence before the application for enhance- | 
ment is preferred (a). i 


Orim. Pro. Code — (Oouftnued). 

(4) 8. 660 of Act V of 1898, no doubt, give 
the Police very wide powers with regard to the 
seizure of cattle alleged or suspected to have 
been stolen, but it does not extend to the taking 
away other cattle, simply because they are 
mixed up with the stolen ones. 

fs) The High Courts, when dealing with 
oases in appeal or revision, are competent to ac- 
quit an innocent person, although ho has failed 
to exercise the right o^appeal. 

(6) It is no doubt the duty of the Courts to up- 
hold the acts of the executive and ministerial 
officers, but it is equally their duty to keep a joaP 
ous eye upon these acts and to see that nothing 
done contrary to law under the cloak of autho- 
rity. The Crown v. Sada, 14 P.W.R. 1909 
(Cr.) = 4 Ind. Cas. 980 -11 Cr. L.J. 99, 
RATTIGAN and SHAH DIN, JJ. 

Beference : — 7 P.R. 1889 (Cr.), F. 

(176) S. — Magistrate ordering prosecution 

as jyresident of octroi sub-committee — 
Ferso^uilly interested — J urisdiction, 

A Magistrate, as the president of octr )i sub- 
committee, ordered the prosecution of the 
accused, and, with the consent of the accused, 
tried the case himself. Heldy that the M^is- 
trate mu.st be deemed to have been personally 
interested within the meaning of S. 556, Grim. 
Pro. Code, and was not qualified to try the 
case of the applicant, whose consent could not 
confer jurisdiction upon him. Bizheshar 
Bhattacbarya v. King-Emperor, 7 A.L.J. 
749. 

Chamieb, j. 

(176-o) 8. SSG—See Nos. 38 and 61, swpra, 

(177) S. 06'^ — Applying this section to S. 457 
df the Indian Penal Code {Act XL V of 1860) 
— Revision. 

Heldy that, although S. 562, Grim. Pro. Code, 
cannot properly be used in cases falling under 
8. 467, I P.C., yet, where it has been wTongly 
applied by a Magistrate, it is optional for the 
High Court on revision side to interfere or not, 
as it thinks fit upon a consideration of all the 
circumstances, with the discretion thus used 
by the Magistrate. Abdul v. The Crown, 19 
P.W.R. 1910 (Cr.). 

JOHNSTONE, J. 

(178; S. 663^See No. 144, supra. * 

(179) S. S6S—I.r.O. (Act XLV of 1860), 
8. 7S — Whipping Act {IV 1903)— 


10 Or. 
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Grim. \pro. Code— (Conchded) ■ 

Sentence of whipping — Order for notifying 

address of previously coitvicicd offender, 

Tbo order contemplated by S. 6G5 of the 

Grim. Pro. Code., can only be passed where the 

convict is sentenced either to transportation or 

imprisonment. The section does not extend to 

cases where the Court, instead of passing that 

sentence, passes a sentence of whipping. 

fimperop v. Fulji Ditya, 12 Bom. L.R. 901. 

Batchelor and Rao, .ij, 

!• 

U80) S. 56*5 — No previous conviction — Ot'dcr 
to notify residence — Legality, 

Where there is no previous conviction, an 
order directing the accused to notify his resi- 
dence is illegal and must be set aside. Kotta- 
parambil Kunhatnmad v. Emperor, 8 M.L.T. 
352. 

Sankaran Nair, j. 

Grim. Pro. Code (Mysore). 

(1) Section 4 (r) — Mukhtar. 

When a Magistrate is of opinion that the 
interests of a party justify the appointment of 
an unecrtificated criminal * mukhtar permis- 
sion to appear and act should not be arbitrarily 
withheld, ta re K. Yasudeva Rao, 15 M«C, 
C,R. 231 (Cr,) (F,B,). 

• Stanley ismay, c,j., Krishna uao, j, 
and Chandrasekhara aiyar, Offg, 
j. 

(l-rt) S. lOo — Sanction to prosecute — Appeal, 

An appeal from an order made uy a ^lunsiS 
under S. 195 of the Code of Criminal Pro- 
cedure lies to the Court of the District Judge, 
and cannot legally be referred for disposal to 
the Court of the Subordinate Judge. Kotl 
Setty V. Baltu Mindoas, 15 M.C.C.H. 73 (Cr.). 
Stanley Ismay, c.j. 

(1-6) 190 — Sanction to prosecute, % 

The sanction referred to in S. 195 
should not ordinarily be given to a person who 
has no concern with the offences alleged (a). 
Yirachari v. Government of Mysore, 15 M. 
C.C.Ii. 263 (Cr.). 

Stanley Isaimay, c.j., and Krishna 
Rao, j. 

Reference :—{a) (1909) 14 Mysore C.C.R. 
103, F. 

(2) 8, 197 — Meaning of the expression 
** as such public servant ” 

The language of 8. 197 indicates that the 
offence charged must involve, as one of its ele- 
ments, that it was committed by a person 


Grim. Pro. Code (Mysore) —(ConfinRsd). 
filling the character of Judge or public servant*. 
In re Napasimhachar. 15 M. C. C. R. 134 
(Cr.). 

Stanley Ismay, c.j. 

(3) 8. 22ly cl, (7) — Previous conviction — 
Charge, 

When an accused person has been previously 
convicted of any offence, and it is intended to 
prove such previous conviction for the purpose 
of affecting the punishment which the Court is 
competent to award, the fact, date and place of 
the previous conviction shall be stated in the 
charge. Mudli v. Government of Mysore, 15 
M.C.C.R. 107 (Cr.). 

Stanley Ismay, c. j., and Krishna 
Rao, j. 

(3-a) S. 234 — Joinder of charges — Breach of 
trust. See PENAL CODE, No. 80, 15 M.C.C.R. 
271. 

(4) 8. 2f}'> — Frroi's in the charge — Penal 
Code, 8- 147 — Rioting, 

When a number of persons arc charged with 
rioting or with being members of an unlawful 
assembly, it is necessary tbat the common object 
<allcgcd should bo distinctly set out in the charge 
as this is of the essence of the offence, 
and, in the absence of such information, the 
accused persons may be soriou.sly prejudiced in 
their defence. 

The omission to do so, added to the omission 
to find as a fact the existence of any such 
common object on the part of the accused, is 
sufficient to vitiate the trial. Abdul Aziz 
V. Razulkhan Sab, 15 M.C.C.R. 68 (Cr.). 
Chandrasekhara Aiyar, j. 

(5) 8, 437 — Order for further erujuiry — 
Notice to show cause. 

When a further enquiry is contemplated into 
the case of an accused person who has been 
discharged, a Court would not, under ordinary 
circumsUinccs, be exercising a proper discretion, 
if it did not first give the accused an oppor- 
tunity of showing cause against such order * 
being made (a). Ramasezhayya v. Lakshma, 
15 M.C.C.R. 70 (Cr.) (P.B.). 

Stanley Ismay, c.j., Krishna rao- 
and Chandrasekhara aiyar, jj. 

References (a) (1906) 32 C. 1090 ; (1898) 
20 A. 339 ; and (1902) 26 M. 41, F, 

(6) 8. 480— When applicable. See DEFAMA- 
TION, No. 2 15, M.C.C.R. 9. 

(7) Ss. 5l7 and 523 — Disposal of property. 
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^Crlm. Pro. Code (Mysore)— (ConcZt^^d). 

S. 523 of the Code does not relate to the 
disposal of property which has been the subject 
of a criminal trial ; that is a matter to bo dealt 
with under S* 517. 

Whore an accused was convicted under the 
Mysore Mines Regulation for having unyrrought 
gold in his possession, and the superintendents 
of the five Kolar Gold Fields Mines claimed 
that the gold should be made over to their 
common agent as being the produce of one 
of the said mines, held, that the petition should 
bo inquired into and disposed of on its merits. 
W, Prlt-chard v. Government of Mysore, 15 
M.C.C.R., 299. 

ISMAY, C.J., and KRISHNA RAO, J. 

(8) S. 523, Sec No. 7, supra. 

Criminal proceedings. 

Stay cf — Peitdency of civil snit—Gi'neral 
Rule. 

The general rule is that, where a civil <init is 
brought subsequently to criminal proceedings, 
there should not be any stay of the latter. 

Hari Pada Pal v. Jothish Chandra Chatter jee,, j 

6 Ind. Cas 181 = ll Cr. L.J. 291. 

Stephen and Cakndufp. j.i. 

Cross-examination. 

Accused pleading not guilty — Right to cross- 
examine — Cross-examination before charge 
framed, if affects right to cross-examine after 
charge — Waiver. See CriM- PrO. CODE, No. 
128, 14 G.W.N. 280. 

Customs (Punjab). 

Marriage. 

Thanjrara marriages void in the Kangra 
District — Divorcing and selling a wife illegal. 
See PENAL CODE, No. 96, 22 P.W.R. 1909 
(Cr.). 

Daooity. 

(1) Evidence of — Conviction of accused. See 
Evidence, No. 3, 8 M.L.T. 244. 

(2) Belonging to gang of dacoits meaning 
of. See PENAL Code, No. 73, 13 O.C. 235 

Decree. 

Jurisdiction of executing Court to decide 
question of genuineness of — Onus of proof. 
See Grim. Pro. Code, No. 2, i P.R. 1910 
(Cr.). 


Defpmatlon. • 

(1) Dejamtation — Dismissal of complaint-^ 
Malicious report hy a Police officer — Mis 
liability — Accused to pnove exception-^ 
Privileged communication — Haw far Ma^is- 
traU*. hound to enquire — Ultra vires — Indian 
Penal Code (Act XL V of 2660), Ss, 77, 499 
• and 600 — Orwiinal Procedure Code (Act 
V of JS98), Ss. SS02 and 203— Indian Evi 
dence Act, I of 1872, Ss, 105, 123, 124 and 
125— Act X VIII of 1850— Act V of 1861, 
Ss. 4, 7, 24 and 4% — Chief Court Circular 
No. 849 G, dated 15th February, 1900 — 
Police Rules. 

Held, that a Police Officer is liable to be 
prosecuted and convicted under S. 600, Penal 
Code, if he maliciously makes to his superior a 
defamatory report against any person, unless 
he can show that he is protected by some 
statutory privilege. But there is absolutely 
no such privilege for a Sub-Tnspector of Police. 
A malicious report intended to rchult in the 
entry of a person’s name in Poliee Surveillance 
Register No. X is in itself defamatory. 

Such a case is not covered by the maxim — 

“ Omnia presumuntiir rite esse acta." (a). 

Held, also, that, where a complaint is based 
upon some official communication, wheflier 
oral or iu writing, falling within the scope of 
either Ss. 123, 124 or 125, Evidence Act, and 
there is no likelihood of proving the communi- 
cation by primary and direct evidence, the 
Magistrate is fully justified in dismissing the 
j complaint under S. 203, Crim. Pro. Code, 1898. 

I Held, further, that, although the general 
I rule in all the criminal proceedings is that the 
I onus of proving everything essential to the 
I establishment of a charge against an accused 
I lies dh the prosecution, yet S. 105 of the Evi- 
* dence Act constitutes, a departure from that 
rule and make.s it obligatory upon the Courts 
to presume the absence of such circumstances 
as may bring the accused within some general 
or special legal exception, unless or until their 
existence is shown by the accused or is admit- 
ted by the prosecution itself. So, in a defa- 
mation case, when once the complainant has 
proved that the accused has made a prima 
facie defamatory iinputatior.i it rests with the 
accused to show that he is justified in doing 
80 ( 6 ). ^ 

Per Johnstone, J. — The Punjab Chief Court 
Circular No. 849-G.*of 15th February, 1900, is 
ultra vires. It lays down a principle and tost 
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Defamation — {Conclud&d). 

which are inconsistent with the Statute Law, 

S. 203, Crim. Pro. Code, 1898. 

Per Williams^ J . — Whether the circular is 
ultra vires or not, the course indicated by it is 
pre-eminently one which it is desirable and 
oven necessary to adopt in the cases contecip- 
latcd therein. 

Per Johnstone, J.- Where the facts can 
hardly be known with precision to the com- 
plainant, it is the duty of the Magistrate to 
explain the facts and, in view of that explana- 
tion, to call upon him to state precisely what 
the charge is. 

Per Willia7ns, J. —But there is no such duty 
of the Magistrate, where the complainant has 
the benefit of legal assistance and the facts 
stated by him do not constitute an offence for 
which the accused may be considered respon- 
sible. Abdul Razak v. Gauri Nath, 4 P.W.R. 
1910 (Cr.) = 5 Ind. Cas. 714 11 Cr. L.J. 206. 

JOHNSTONE and WILLIAMS, .1.1. 

Refere^ices: — (n) 2.3 P.R. 1880, /), (6) 36 C. 
449, R, ic) 20 M. 387, F.\ 13 Bom. 690 ; 9 C. 
W.N. 199, R. 

Indian Penal Code, S* 22b--lnsult to 
a public ser vant hi a stage of judicial 
proceeding — Criminal Procedure Code, 
S. 480 — Summary procedure hi contempt 
cases. 

When parties to a criminal proceeding make 
use of objectionable or defamatory expressions 
against the trying Magistrate, either in the 
course of their pleadings or in a petition pre- 
sented by them, the proper course to be adopt- 
ed by the Magistrate is to take proceedings 
against them for defamation, not in his 
capacity as a judicial officer, but ifl his 
personal capacity, since the said statements 
cannot be said to have been made in the view 
and presence of the Magistrate, or with the 
object of intentionally insulting him, as con- 
templated by 8. 228, Indian Penal Code ; and 
the summary procedure prescribed in 8. 480 of 
the Code of Criminal Procedure docs not apply 
to such cases (a). Imam 8a y. The Oovero- 
ment of Mysore, 16 M.C.C.R. 9 (Cr.). 

Krishna Rao, j. 

Reference (a) (1903) 4 P.L.R. 68.3, F. 

(8) Punishment for —Effect of delay in pro- 
ceedings. See Cbim. PRdl Code, No. 156^0, 4 
S.I<.R. 86. 


Defence. 

Commitment proceedings — Defence reserved 
—Presumption. See COMMITMENT, No. 1» 16 
M.C.C.R. 266. 

Detective. 

(1) Position of — Value of his evidence. See 
Accomplice, No. l, 8 Ind. Cas. 119. 

Discharge. 

(1) after full enquiry— High Court’s power 
to interfere. See Crim. Pro. CODE, No. 127, 
18 P.W.R. 1909 (Cr.). 

(2) Withdrawal of prosecution — Formal order 
of, not passed — Plffeot. Sec CRIM. PRO. CODE, 
No. 167. 6 Ind. Cas. 21. 

District Magistrate. 

Sessions Court superior to. Duty ci. Sec 
Act XIV OP 1908 (Criminal Law amend- 
ment), No. 2, 14 C.W.N. 616. 

Document. 

— relevant to prove knowledge of its contents 
— Whether relevant also for proof of truth of 
contents. See CrIM. Pro. CODE, ^No. 71, 37 
C. 467. 

*Dying declaration. 

— inconsistent with other prosecution evi- 
dence — Evidentiary, value of. See CRIM. 
PRO. CODE, No. 1J2, 20 P.W.R. 1909 (Cr.). 

Eastern Bengal and Assam Act. 

See ACT II OF 1907 (BKNOAL). 

EJusdem generis. 

Application of principle of. See ACT XVIII 
OF 1879 (LEGAL PRACTITIONERS), No. 2, 6 
Ind. Cas. 313. 

Embezzlement. 

Charge for total item eml^zzled- Specific 
items proved — Joinder of charges. See CRIM. 
Pro. Code, No. ill, 7 A.L.J. 897. 

European British Subject. 

(1) Appeal against convictiwi by Court oj 
Session — Judicial Commissioner's power 
to entertain such appeal — High Court, 
7neaning of, in reference to proceedings 
against European British subjects — Cr. P. 
C., Ss. 4 0) a'lid 110, 

The appellant, whose claim to be dealt with 
as a European British subject was admitted 
both by the committing Magistrate and the. 
Court of Session, was convicted under Ss. 417 
and 474, I. P. C. He filed an appeal against 
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^European British Subject— (Conc/tided). 
his conviction in the Court of the Judicial 
Commissioner of Oudh. 

jffe/d, that the appeal in this case, under 
S. 410 of the Cr.P.C., lay to the High Court. 

The “ High Court,” in reference to proceed- 
ings against European British subjects ^n Oudh 
means the High Court of Judicature for the 
North-Western Provinces. Thomas Bradshaw 
V. KIng-Emperop, 13 O.C. 336 (Or.). 

Ohamieb, j.c. 

(2) Right of trial by jury — Waiver of rights 
under S. 464, Grim. Pro. Code. See GRIM. 
PRO. CODE. No. 71. 37 0. 467. 

Evidenco. 

(1) Criminal trial— Helevant evidence — Duty 
of Croum to jrroduce — Duty of Court, 

The doctrine that the Crown is not bound 
to call witnesses on whom it docs not rely must 
not bo pressed too far. It is its clear duty to 
produce all persons who lay claim to a first- 
hand knowledge of the incidents under trial ; 
and if the prosecution do not choose to place 
them in the witness box, it must at least tender 
them to the defence for cross-examination. 
The Crown is not ^jo much concerned to prove* 
a particular theory as to acquaint the Court 
with all the relevant evidence ; and it is for 
the Court to determine how much of that 
evidence is to bo credited, and what inferences 
it warrants. Imperator v. Jumo and others, 
3 S.L.R. 200 ;G Ind. Cas. 817 = 11 Cr.L.J. 
410. 

Knight and Hayward, j. o.s. 

(2) Mashiniama — Evidentiary value. 

The "Mashiniama” is, at best, a statement 
to the Police ; and such a writing cannot, un- 
der S. 162. Cr.P.C., be admitted as corrobora- 
tive evidence. Such writing may, however, be 
used for the purpose of refreshing memory under 
S. 159, Evidence Act. The Crown Y. Baloch- 
khan wd. Kandero, 4 S.L.R. 38. 

Hayward and Lkggatt, jj. 

Reference .-—SO B. Ill, R. 

(3) Of dacoity — Conviction of accused. 

The evidence of a witness who knew the 
accused previously and who had ample oppor- 
tunity of observing him at the dacoity, and 
who immediately named him to the other vil- 
lagers as one of the dacoits and also named him 
to the Police some few hours after the dacoity, 
is admissible, in re Rama MappaD« 8 M.L.T. 
244. 

Benson and sankaban naib, jj. 


E videnoe— ( Conclude Jj . 

(d-n) Evidence of witness disbelieved aa 
against some accused not to be believed as 
regards the other co-accused. See GRIM. PRO. 
CODE, No. 112. 20 P.W.R. 1909 (Cr.). 

(4) Magistrate’s personal knowledge and' 
pe| 2 |)onal inspection of a spot— Evidentiary 
value. See GRIM. PRO. CODE, No. 127, 18 
P.W.R. 1909 (Cr.). 

(5) Conviction based on circumstantial evi- 
dence — Duty of prosecution. See EXPERT, 
No. I, 13 O.C. 1. 

(6) Withdrawal of prosecution— Formal order 
of discharge not passed' Evidence of such 
accused — Admissibility See GrIM. PRO. CODE, 
No. 167, 6 Ind. Cas. 21. 

(7) Conviction based on circumstantial evi- 
dence —Legality — High Court’s power to go 
into evidenco on revision side. See REVISION, 
No. 2, 26 P.W.R. 1910 (Cr.). 

(8) Power of appellate Court to take further 
evidence. See APPEAL (GENERAL), No. 2, 6 
Ind. Cas. 12. 

(9) Dispute as to possession of immoveable 
property— Evidence as to title— Admissibility. 
See Crim. Pro. Code, No. 69, G Ind. Cas 398. 

(10) Conviction based on circumstantial — 
Revision by High Court. See GRIM. Pi»o. 
CODE, No. 144-a, 13 O.C. 309. 

( 11 ) Exceptions to general rules of evidence 
— How to be applied. See CRIMINAL PROCE- 
DURE Code, No. l, 8 M.L.T. 347, 

(12) Reasons by Magistrate for discharge— ^ 
Reasons by Sessions Judge for commitment — 
Admis.sibility in. See MISDIRECTION TO 
JURY, No. 3, 7 Ind. Cas. 915. 

( 13 ) First information, value of. See MIS- 
DIRECTION TO Jury, No. 4, 8 ind. Cas. 52. 

Evidtnee Act. 

(1) S. 8 - Fact that complainant at first said 
that a certain person was the real culprit — Rele- 
vancy. See REVISION, No. 2, 25 P.W.R. 1910 
(Cr.). 

(2) Ss. 10, 21, 29, 30, 73. See CRIM. PRO. 
Code, No. 71, 37 C. 467. 

(2-a) Ss. 11, 30 — Statement by a person not 
implicating himself— Admissibility. See CON- 
FESSION, No. 3, 38 P.W.R. 1910 (Cr.). 

(3) S. 14 — Value of previous convictions. 
See Penal Code, No. 74, 18 P.L.R. 1910. 

(4) Ss, 14, 15, 54— Evidence of previous gtod 
subraquont conduct of accused when relevant. 
See PENAL Code, No. 83, 26 P.W.R. 191G 
(Cr.). 



155 


THE CURRENT INDEX, 1910. 


156 


Evidetioe Act — {Continued) • i 

(4-a) S. 16. Sec No. 4, supra. 

(4-6) S. 21. Soo No. 2, supra. 

(6) 8s, 21, 157 — Criminal Procedure Code 
{Act V of 1S!?8), Ss. 162, 28H — Admissible 
evidence — Statements made by witness to 
the Police and to Punch — Statetnents made 
by the witness as accused before the Commit- 
ting Magistrate — Use of these statements jor 
corroborative p^irposes — Statements made 
by co-accused — Invistigating Police officer 
— Deposition as to statements made to him 
.by witnesses — Practice and procedure. 

In the course of the trial of an accused per- 
son, the trying Judge admitted into evidence 
against the accused (1) statcmeilts made by a 
witness to the Police implicating the accused ; 
(2) statements made by the witness to the 
Panch ; (3) statements made by the witness as 
an accused person before the committing 
Magistrate ; and (4) statements made by the 
co-accuscd to the Police. When the trying 
Judge in the Court of Session found that the 
witness had completely changed his state- 
ment No. 3 while deposing in his Court, he 
used statements Nos. 1 and 2 as corroborative 
.of statement No. 3 which he believed. Rely- 
ing upon these statements Nos. 1 — 1, the 
,Ju(lgc came to the conclusion of the accused’s 
guilt. 

Held, reversing the conviction and sentence, 
that the .Judge was wrong in admitting into 
evidence statements Nos. 1 and 2 in the w.ay 
he had done. Previous statements might be 
used to corroborate or contradict statements 
made at the trial ; not to corroborate state- 
ments made prior to the trial. The object of 
referring to such statements should have been 
to see whether they contained anything which 
could be used for the purpose of cross-exj? min- 
ing, on behalf of the accused, the witnesses 
examined for the prosecution. 

Held, also, that statement No. 4 were alto- 
gether inadmissible as evidence of the accused’s 
guilt, for they could at most be regarded as 
admissions by the co-accused which could 
possibly be used against himself but could not 
be proved and used against the accused. 

The Investigating Police Officer should not 
be allowed to depose in examination -in-chief 
to what the witne.sses said to him. It opens 
upan undesirably wide field for cross-examina- 
tion and leads to the attention of the Court 
jbeing diverted and distracted from the true 
issues. Moreover, it is contrary to the plain 


Evidence Act — {Continued), 
intention of S. 162 of the Code of Criminal 
Procedure, which is, that such statements 
should be used, if at all, on behalf of, and not 
against, the person under trial. Emperor v. 
Akbar Badu, 12 Bom. L. R. 663 (Cr.). 
Chanda VABKAR and Heaton, jj. 

(6) 8. 25 — “ Confession ” definition — Whether 
confession made to a Police Officer admis- 
sible in evidence. 

Confession is an admission made at any time 
by a person charged with a crime, stating, or 
suggesting the inference, that he committed 
that crime. Not only statements which amount 
to a direct acknowledgment of guilt arc con- 
fessions, but also inculpatory scatpinonts which, 
although they fall short of being actual ad- 
mission of guilt, yet suggest an inference of 
guilt and from which an inference of guilt 
follows. The factor determining whether a 
statement amounts to a confession or not is not 
the motive of the party making it, but the fact 
that it leads to an inference of guilt (n). 

Statements made to the Police by accused 
persons as to the ownership of property, which 
.is the subject matter of proceedings against 
them, are inadmissible as evidence against them 
at the trial for the offence with which they are 
charged (6). Mi Ein Tha v. King-Emperor, 

5 L.B.R. 131 = 11 Cr.L.J 163 =4 Tnd. Gas. 1028. 
Paulett, J. 

References (n) G A. 509; 7 A. G4G ; G B. 31; 
9 B. island H B. 2G0, F, (h) 10 C. 1022 ; 16 
C. 5.S9, and 19 B. 303, F, 

(6-a) S. 25 — Confession — police, confession 
made to — Co-accused, admissibility of con- 
fession against. 

The confession made to a police officer by an 
accused is not admissible against him under 
S.25, Evidence Act ; a fortiori it is inadmissible 
against a co-accused. Emperor v. Harisingh 
Oanpatsingh, 12 Bom. L. R. 899. 

BATCHECiOR and RAO, JJ. 

Refere7ice:—2 Bom. Gl, R, 

(7) Ss, 25. 167 — Trial by jury — Misdirection 
— Improper admission of evidence — Retrial. 
Three persons were tried jointly for riotingt 
During the trial, an information lodged by one 
of them with the Police was proved, and, in 
his charge to the jury, the Judge, said It (the 
information) contains an admission that all 
three accused persons were present at the occur- 
rence.” 
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^ Evidence Kti'— {Continued), 

Heldt the information was not a confession 
under S. 25 of the Evidence Act, and, as against 
the persons other than the informant, it 
amounted to an improper admission of evi- 
dence against them. 

** When a case has been tried before a jury, 
and the conviction has been sot aside on the 
ground of misdirection, the accused is entitled 
to have his case retried by a jury, and, as a 
matter of procedure, and in justice to the ac- 
cused. this course should be adopted '* (a). 

Acting on this principle, the Court declined 
to exorcise its powers under S« 167 of the Evi- 
dence Act, and sent the case back for retrial. 
Sheik Hazir v. The King-Emperor, 11 C.L.J. 
301 = 11 C.W.N. 493 = 5 Ind. Cas. 315 = 11 Or. 
L.J. 96. 

Stephen and Caunduf. jj. 

Reference :—{a) 4 C.W.N. 57G. 

(8) S. 27 —Statement of accused as to place 
of concealment — Independent di.scovery by 
Police— Admissibility of statement. See MlS- 
JOINDEU OF CHAHOES, No. 1, 11 C.L.J. 182. 

(8-^) S. 27— Scope of. See CRIM PRO CODE. 
No. 144-n. 13 O.C. 309. 

(8-6) S. 29. Sc* No. 2, supra, * 

(9) S. 30— Confessions made by accomplices 
at previous trials — Effect. See PENAL CODE, 
No. 74, 18 P.L.R. 1910. 

(0-a) S. 30 — Confession of accused — Whether 
can constitute corroboration of testimony of 
approver. See 1*ENAIj CODE, No. 74-n, 13 O. 
C. 243. 

(9-6) S. 30. See Nos. 2 and 2-a, supra. 

(9-c) S. 54. Sec No. 4, supra, 

{9-d) S. 73. See No. 2, supra. 

(9-e) S. 91 — Applicability of, when writing 
is not evidence of matter recorded. See CON- 
FESSION, No. 6, 33 M. 413. 

(10) Ss. 91, 157 — Statement made to inves- 
tigating Police officer, admissibility of. See 
Crim. Pro. Code, No. 66, 7 A. L.J. 468. 

(11) S. 105 — Onus — Staienvent of witness and 
of accused person made to Police officer 
during investigation cannot be taken in cvi~ 
dence — Admissbility of evidence — Special 
diari/— Presumption — Cr, P.C,, S, 162, 

The burden of proving the existence of cir- 
cumstances bringing a case within any special 
exception or proviso contained in any part of 
the Penal Code is upon the person accused, and 
the Court shall presume the absence of such 
circumstances. 


Evidence Act — (Contikued). 

Statements made to a Police Officer by witness- 
es during investigation and reduced to writing 
cannot be used as evidence against the accused. 
Nor can the statements of accused persons 
under arrest made to a Bub-Inspector of Police 
and reduced to writing and put in a special 
di&y be used against the accused. Emperor 
V. Chandan Singh, 8 Ind. Cas. 259 (Cr.). 
KNOX and Karamat Husain, jj. 

(11-rt) S. 105 — Pleddings inconsistent with 
the defence — Presumption under S. 105. See 
Penal Code, No. 6, 7 A. L.J. 438. 

(12) Ss. 105, 123,124, 125 — Accused to prove 
exception under S. 105. Sec DEFAMATION, 
No. 1. 4 P.W.*R. 1910 (Cr.). 

(12-ll S. 114 (rt) — Burden of proof. See CRIM. 
PRO. CODE, No. 146-d, 8 T^l.L.T. 418. 

(12-a) Ss. 114, 133 — Evidence — Accomplice — 
Corrobora tion — M urder — Evidence Act, 

Ss, 114, lllus. (6) and 133 — Discrepan- 
cies beticeen the statcuu'nts of witnesses 
before the Police and Court, 

Held that it is an established principle of 
law and practice that no accused can be con- 
victed on the bare testimony of an accomplice, 
unless it has been corroborated by independent 
reliable evidence in material particulars direct- 
ly connecting the sccused with commission of 
the crime. So where material discrepancies 
occur between the statements of the corroborat- 
ing witnesses before the Police anl their de- 
positions in the Court, either of inquiry or trial, 
there is no corroboration and conseciuently the 
prosecution must fail. Amar Das v. The 
Crown, 36 P.W.R. Cr. 1910 (Cr.). 

Shah Din and chevis, jj. 

(12-6) S. 123. See No. 12, supra. 

(I2*c) S< 124. Sec No. 12, supra. 

(12-d) S. 125. See No. 12, supra 

(13) Ss. 132, Its — Incriminating gitestions — 
Objection overruled by Court — Tri/7U’S5 
cojnpelled to answer — Answer not to be 
proved against him. 

The accused verified and filed a written state- 
ment in a certain suit. Sub.scqncntly in another 
suit, in which ho was the defendant, he gave 
evidence and was cross-examined with a view 
to show that certain statements, which he had 
made in the written statement filed in the first 
suit, were false. His pleader objected when 
the questions were pat, but the objection was 
overruled, and the accused admitted that those 
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Evidence kci-~(Conclwled). 
statements were false, and on the strength of 
that admission ho was prosecuted and convicted 
of perjury. 

Held, that the accused was “ compelled to 
answer ” the questions within the meaning of 
the proviso to S. 132 of the Evidence Act, i]^d 
that the answers could not be proved against 
him on a charge of having made false state- 
ments in tho verified written statement filed by 
him in tho first suit, aied that the conviction 
was bad. Deputy Superintendent v. Promotha 
Nath Sen, 6 Iiid. Cas. 782 (Cr.)==14 C.W.N. 
957=^11 Cr. L.J. 403. 

HARINGTON and TKUNON, J.T. 

(13-a) S. 133. See No. 12-a, supra. 

(13‘6) S. 148. See No. 13, supra, 
nS-c) S. 157. Seo Nos. 5 and 10, supra. 

(14) Ss. 157, IGl — Statements made by a wit- 
ness to a police officer, admission in evidence 
of — Refreshing of memory by Police officer from 
statements recorded by him. See Crim. PrO. 
Codr, No. 69, 13 O.C. 7. 

(15) S. 159 — Mashirnarna, use of, to refresh 
memory. See hlVIDKNCE, No, 2, 4 S.L.R, 38. 

(16) S. 161. Seo No. 14, supra, 

Tl7) S. 167. See No. 7, supra. 

Evidence Act (Mysore). 

(1) Ss. 32 (2)^ 139 —Koidence — Articles sent 
to the Chemical Examiner — Inquest and 
post-mortem reqwrts. 

When articles are sent to the Chemical Exa- 
miner for analysis, it is absolutely necessary 
that evidence should be taken to connect the 
articles reported on with the case before the 
Court ; every step taken with regard to such 
articles, from their di.scovery, to their receipt 
by the Chemical Examiner, must be forTually 
proved. 

Inquest reports and post-mortem reports are 
not admissible in evidence except under S. 32, 
Cl. (2), of the Evidence Act. A Medical 
Officer, when giving his evidence, may refresh 
his memory by referring to the post-mortem 
report, but the report itself is not evidence, 
and no facts can bo taken therefrom (a), 
Yeerappa Bastri v. Government of Mysore. 

15 M.C.C.R. 1 (Cr.). 

Stanley isMAY. c.j. and Krishna Rao. 

• j. 

Beferences (a) 9 C. 455 ; 27 C. 295, 

(2) S, 159. Sec No. 1, supra. 


Excise Act. 

See Act XII of 1896. 

Exoise Regulation (Y of 1901, Mysore), 

(1) S, 36 {b)-^ Breach of the conditions of 
the license — Holder of license^Servant, 

A vendor under the holder of an arrack 
license was charged with being in possession of 
a dram measure and half dram measure below 
the standard, and with having arrack in the 
shop 3*74 below proof in infringement of rules 
15 and 26 of the arrack license — Acts liable to 
punishment under S. 56 (6) of the Excise Regu- 
lation. 

Heldf that the accused, being only a servant, 
was not liable, and that it is only tho license- 
holder that can be prosecuted (a). Government 
of Mysore V. Yenkatappa, 15 M.C.C.R. 136 
(Cr.). 

Krishna Rag, j. and Chandrasekhara 

AIYAR, OFFG., J. 

Ueferences'.—ia) (1897) 21 M. 63, Diss. from; 
(1890) 15 Bom. 45, F. 

Execution proceedings. 

(1) Resisting process in— Report to Munsif 
* — Order for prosecution by his successor in 

office — Execution pro(;cediTlgs if judicial pro- 
ceeding. Sec Grim. Pro. code. No. 161, 14 
C.W.N. 799. 

(2) — whether judicial proceedings for purposes 
of S. 476, Cr.P.C. Sec URIM. PRO. CODE 
No. 2, 1 P.R, 1910 (Cr.). 

Execution Sale. 

Sale of more than what tho decree allowed — 
Criminal intention. See PENAL CODE. No. 37, 

7 A.L.J. 93. 

Executive and ministerial officers. 

Duty of Courts with reference to acts of. 
See Grim. Pro. Code, No. 175, 14 P.W.R. 
1909 (Cr.). 

Expert* 

(1) Expert in handwriting, evidence of-^Con- 
viction Ljsed on opinion of expert — Cir- 
cumstantial evidence^ conviction based on. 

In the ciise of a prosecution based upon 
circumstantial evidence, it is incumbent on the 
prosecution to show that it is impossible to 
explain the circumstances otherwise than upon 
the hypothesis of the accused being the guilty 
person. 

Held that, as a general rule, it is very un- 
safe to base a conviction upon the opinion of 
an expert in handwriting. 
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\ Expevt—iConcltided). 

Where according to the opinion of the expert 
there was no marked peculiarity in the hand* 
writing of the accused, nor anything rare in 
style, held, that in such a case a conviction 
could not bo based upon the opinion of the 
expert. Lalta Prasad y. Rlnf -Emperor, 13 
O.C. 1 = 6 Ind. Gas. 355 = 11 Or. L.J. 114. 
SUNDER LAIi, J.C. 

References: — (i) 2 A.Ij.J. 444; (ii) CA.L.J. 
184, R. 

(2) Value of expert evidence. See CkIM. 
Pro. Code. No. 71, 37 0. 467. 

ExplosiYes Act. 

See ACT IV OF 1884. 

Explosive Substanoes Act. 

See ACT VI OF 1908. 

Factorios Acts. 

See ACT XV OP 1871. 

Factory. 

Pormisfiion obtained to establish one kind of 
— Establishment of another kind of factory— i 
OITonce. See Ac^ 111 OF 1888 (CITY OF 
BOMBAY Municipal), No. 3, 12 Bom. L.R. 
122 . 

Father. 

Powers of, over his daughters — Power to 
keep them unmarried. Sec CrIM. PRO. CODE, 
No. lG6-a, 8 M.L.T. 300. 

Ferries Act. 

(1) See ACT V OF 18S5 (BENGAL). 

(2) Private ferry plying within specified dis- 
tance of public ferry — Conviction. See ACT I 
OF 1886 (FERRIES), No. 1, 6 Ind. Cas. 198. 

Fine. 

Continuing offence— Likely to be committed, 
after date of proceeding— Daily fine — Legality. 
See ACT III OF 1886 (BENGAL LOCAL SELF 
GOVERNMENT), NO. 1, 37 C. 671. 

Fireworks. 

Vatakhas or Crackers, whether. See ACT IV 
OF 1884 (Explosives), No. i, 8 P.R. 1910 
(Or.). 

Fishery. 

Dispute as to fishery rights — ^Jurisdiction 
of Magistrate. See CRIM. PRO. CODE, No. 49, 
11 C.L.J. 412. 

11 Gr. 


Fojest Act. • 

See ACT VII OP 1878. 

Forgery. 

Interpolation of the name of a person as an 
attesting witness, if. Sec PENAL CODE, No. 2, 
14 C.W.N. 1076. 

Fugitive Offenders Act (44 ft 45, Vic. Cap. 49). 

S. i5— 5 . 19 (c), Act XV of 1903--^Potvers 
of Magistrates, 

It is only a first ^lass Magistrate or any 
Magistrate empowered by the Local Govern- 
ment in that behalf, who has been authorised 
by S. 19, cl. (c) of Act XV of 1903 to enforce 
the provisions of the Fugitive Offenders Act. 
So where a AWirrant was issued under S. 13 of 
the Fugitive Offenders Act and a Sub-Magis- 
trate enforced tbe warrant without making any 
endorsement thereon, held that the arrest and 
the subsequent proceedings were not in accord- 
ance with law. Syed Kadir Hussain y» 
Emperor, 8 M.L.T. 362. 

Sankaran Nair, j. 

Gambling Act. 

See ACT III OF 1867. 

Gaming. 

Cr. P. 0. (Act V of 1698), Ss, 435, 4W^ 
Revision — Gaining in one room — Adjacent 
room found to contain articles of gaming — 
Conviction of persons sitting in the latter 
room— Legality, 

Where certain persons were actually giimiug 
in a room, and certain others were sitting in 
another room, tbo things found wherein showed 
that it was part of the gaming house, and 
where the persons sitting in the latter room 
were convicted. 

J/^W, that the conviction was right and ought 
not to be interfered with in revision. In re P. 
SriniYasa Rau, 7 M.L.T. 189. 

Miller, .l 

Government. 

Delegation by, of powers under S. 196, 
Crim. Pro. Code — Legality. See CRIM. PRO. 
CODE, No. 71, 37 C. 467. 

Government Order. 

Value of— . See CONFESSION, No. 6, 33. 
413. 

Guardian. « 

Prosecution of — Ultra vires order— Effect. 
See'CRIM. PRO. CkJDB, No 79-n, 87 P.L.B. 
1910. 
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Habeas Corpus. 

(1) Procoedings when to be treated as on. 
See Cbim. Pro. Code, No. 166, 8 M.L.T. 47. 

(2) Writ of — Illegal or improper detention — 
Power of father over his daughter. See GRIM. 
Pro. code, No. 166-a, 8 M.L.T. 300. 

( 8 ) Scope of writ of — Custody of Mahomedan 
children. See GRIM. PRO. CODE, No. 166-f, 
12 Bom. L.B. 891. 

Handwriting. 

Modes of proof of — Valilb of expert evidence. 
See Grim. Pro. Code, No. 71, 37 C. 467. 

Hearsay evidence. 

Value of. See Penad CODE, No. 41, 7 A.L. 
J. 618. 

Heir. 

( 1 ) — not justified in taking forcible possession 
of deceased’s property. See PENAL CODE, 
No. 77, 11 P.L.R. 1910 (Cr.). 

High Court. 

(1) Power of, to interfere in a pending case. 
See Act VI OF 1882 (COMPANIES), No. 1, 35 
P.W.R. 1910 (Cr.;. 

(2) When will interfere with verdict of jury. 
See JURY, No. 1, 13 O.C. 295. 

(3) Interference with ponding prosecution. 
See'^CRIM. Pro. CODE, No. 142, 37 C. 680. 

(4; Meaning of, in respect of proceedings 
against European British Subjects in Oudh. — 
See European British Subject, No. i, 13 
O.C. 335. 

(5) Magistrate acting according to law — 
Denial of j ustice — ^In terf erence of — . See ClilM. 
Pro. Code, No. 49-6, 7 Ind. Cas. 798. 

High Court Rules (Bombay). 

(1) Rule 794 — Scope of — . See Crim. Pro. 
CODE, No. 166-6, 12 Bom. L.R. 891. 

Hill Municipalities Act. * 

See ACT II OP 1907 (Madras). 

Hindu Law (General). 

Bights of sanyasi over his children — Bight 
to resume his former status — Effect of in- 
validity of initiation. See CRIM. PRO. CODE, 
No. 166 a. 8 M.L.T. 300. 

Husband and wife. 

(1) Defamation. See PENAL CODE, No. 99, 
6 P.W.R. 1910 (Cr.). 

Complaint against husband for keeing 
wife in cofinement — Procedure to be adopted 
by Magistrate. See CriMj^Pro. CODE, No. 6, 
99 P.W.R. 1910 (Cr.). 


Hypothetical case. 

Conviction based upon a— Legality. See 
Penal Code, No. 17, H O.L.J. 270. 

Inquest reports. 

(1) Value of—. See EVIDENCE ACT 
(Mysore), No. i, 15 M.C.C.R. l. 

(2) Befvtsal to sign — Whether an offence under 
S. 180, Penal Code. See PENAL CODE, No. 24, 
8 M.L.T. 198 (Cr.). 

Intoxication. 

(1) In reference to intention. See PENAL 
CODE, No. 7-a, U.B.R. (1910), 2nd Qr. 17. 

Joinder of charges. 

Joinder of charges — Crim, Pro* Code, {Act 
V of 1898), S, 235 — Order for retrial — 
Another Magistrate, 

Where the accused were'charged with eight 
separate and distinct offences and tried at one 
trial for the same, held, that the trial was 
illegal (a). When the Magistrate, who tried a 
case, has already formed an opinion on the 
evidence on the record and has expressed the 
same, and the cases are sent back for re-trial, 
it is only fair to the accused that they should 
be tried by a different Magistrate who has 
formed no opinion. Umed’ Singh v. King- 
Emperor, 7 A.L.J. 19=--5 Ind . Cas. 178 = 11 
Cr. L.J. 51. 

Tudball, j. 

Peferenvee : — 25 M. 61 (P.C.), V, 

Joint penalty. 

— imposed on several accused —Legality. See 
Act III OP 1899 (f'ALCUTTA MUNICIPAL), 
No. 3, 14 C.W.N. 911. 

Judgment. 

— in appeal, contents of. See CRIM. PRO. 
CODE, No. 140, “7 C. 194. 

Judicial Officer’s Protection Act. 

See ACT XVIIl OF 1850. 

Jurisdiction. 

1. — General. 

2. — (OP Civil Courts). 

3. — (of Criminal Courts). 

1.— General. 

(1) Crim, Pro. Code. (Act V of 1898), 8s, 177, 
179 — Jurisdiction — Goods despatched fr<m 
Delhi for sale on commission to the accused 
at Calcutta — Misappropriation — Juriedic- 
tion—Tke words ** any consequence that 
has ensued '' in 8, 179 — Meaning, 
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^ Jurladlctlon^Continued). 

l.-^Oeneval— (OontintiMl). 

Where the complainant despatched goods 
from Delhi to the aooused at Calcutta for sale 
on commission, and the ;aocu8od mortgaged 
the goods and appropriated the money to their 
own use. 

Heldt that the offence alleged was complete 
as soon as the money had boon misappropriat- 
ed, and that the Calcutta Court alone had 
jurisdiotion. 

Held also, the fact that the money should 
have boon, and was not, sent to Delhi, did not 
give the Delhi Court jurisdiction, the accused 
having put the money into his own pocket at 
Calcutta. 

A Court which has no jurisdiction to try has 
no jurisdiction to acquit the accused, and the 
proper order is one of discharge. 

The words '*any consequence that has ensued* * 
in S. 179, Crim- Pro. Code, mean some conse 
quence modifying or completing the act or acts 
constituting the offence, and do not include the 
loss resulting to an employer from criminal 
breach of trust by his servant. Gokal Chand Y. 
Phttl Chand and ^anhaya Lai, 7 P.R. 1910* 
(Or.) = 7 P.W.R. 1910-5 Ind. Gas. 830. 

R»1D, G.J. 

References P.L.R. 1901, F. \ 7 P.R. 

1900 (Or.), D, ; 19 A. Ill, Diss. ; 67 P L.R. 
1901, B\ 

(2) Jurisdiction — Criminal breach of trust 
-^property must be received or retained 
within jurisdiction of the trying Court. 

In order to confer on a Court jurisdic- 
tion to try a case of crimiual breach of trust, 
it must bo shown that cither the whole or part 
of the property, in respect of which the charge 
is laid, was either received or retained by the 
accused within the jurisdiction of the trying 
Court. 

An accused cannot bo said to retain within 
the jurisdiction of the trying' Court the unac- 
counted for balance, which he is alleged to 
misappropriated, merely because ^he sent 
accounts and remittances to the complainant 
within the jurisdiction of that Court. M.A. 
Bhakur y. Nga Me Oyi alias Ml. Gyl, 8 Ind. 
Oas. 595. 

PARLBTT, J. 

(3) Execution of decree — Jurisdiction-— Onus 
of proof. Bee OBIM. PRO. Code, No. 2, 1 P. 
R. 1910 (Or.). 


Jurisdiction — ( ConAtided)^ 

• — 1. — General — (Concluded ) . 

(4) Emigration — Assam Labour and Emi- 
gration Aot, S. 164 — Place of trial — Where 
inducement made. See ACT VI OF 1901 
(ASSAM LABOUR AND EMIGRATION), No. 2, 
37.0. 27. 

(5) Place at which consequence of act ensues 
— Embezzlement — Jurisdiotion. See CRIM. 
Pro. Code, No. 77, 7 A.L.J. 319. 

(6) Jurisdiction of Chief Court. See PUNJAB 
Chief Court, No. i, 20 P.W.R. 1910 (Or,). 

(7) See Act XIIT OF 1859 (WORKMAN’S 
Breach of Contract), No. 4, 13 P.W.R. 
1910 (Cr.). 

(8) Offence exclusively triable by sessions — 
Jurisdiotion of first class Magistrate. See 
Penal Code, No. 91 31 P.R.-6, 1910 (Cr.). 

(9) Magistrate personally interested— Whether 
consent of accused would confer jurisdiction 
upon him. See CRIM. PRO. CODE, No. 176, 
7 A.L.J. 749. 

2 — (Of Civil Courts). 

(1) Where it is difficult to draw the lino 
between criminal offence and actionable wrong. 
Sec Penal Code, No. 84-fl, 8 M.L.T. 385. 

m 

3.— (Of Criminal Courts). 

(1) Committing Magistrate entitled to weigh 
evidence in cases triable by the Sessions^ 
and to pronounce as to their credibility , 

Held^ that a committing I^lagistrate is en- 
titled, at any rate to some extent, tow'eigh the 
evidence of direct witnesses, and to pronounce 
as to their credibility. Provided that ho uses 
caution, and that, where the question is one of 
probabilities only, he leaves the decision to the 
Sc.ssions Court, he is entitled to use his 
discretion and discharge the accused, if he 
disbelieves the evidence. Sultan! v. The Gown, 
10 P.R. 1909 (Cr.)-155 P.L.R. 1909-11 Or. 
L.J. 18=4 Ind. Cas. 612 = 32 P.W.R 1909. 
Williams, j. 

References: — 21 A. 265; 26 A. 564, appL\ 
11 B. 372 ; 27 B. 84; 14 P.R. 1908 (Or.), R, 

Jury. 

(1) e/ury, powers of — Verdict with respect to 
an offence of which the accused was not 
charged^ validity of — High Courts inter- 
ference by, with the verdict of a Jury, • 

Where an aooused,^ who was tried with the 
aid of a jury, was charged of an offence of 
rape, and the verdict of ^the jnry was to tha 
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Jury — (Concluded). ' 

offeHit that the charge of a rape was not proved, 
but that the prisoner was guilty of an attempt 
to commit rape which verdict wan accepted by 
the Sessions Judge, held that it was competent 
to the jury to return a verdict of guilty with 
respect to an offence of which the accused was 
not formally charged. 

Held further, that a High Court will not 
interfere with the verdict of a jury, unless it is 
shown to be clearly anfi manifestly wrong. 

Shubratl v. King-Emperor, 13 O.G. 205. 
LINDSAY, J.C. 

References:— ^ C. 189 ; 5 C. 871; 20 B. 215, R. 

(2) Right of trial by— Interference with the 
right. See Grim. Pko. Codk, No. 71, 37 C. 
4G7. 

(3) Fisc persons named as jurors — One ill — 
Report by four — Legality. See CRI^f. PRO. 
Code, No. 39, G Tnd. Gas. 777. 

(4) Sec MISDIREC TION TO JURY. 

(5) Address to — Nature of address. See j 

Misdirection TO Jury, No. 3,7 Ind. Gas. 
015. ; 

(6) Quesstioning jury after unanimous verdict i 
—Legality. See lillSDIRECTION TO JURY, 

8 Tnd. Gas. 62, 

Kalian. 

Status of— Village Magistrate— Power to con- 
fine a kalian in stocks. See Reg. XI OF 1816 
(MADRAS), No. 1, 7 M.L.T. 305. 

Knife. 

What are arms- Cook’s knife, whether is 
an arm. See ACT XI OF 1878 (ARMS), No. 2, 

6 L.B.R. 130. 

Land Alienation Act. 

See ACT XIII OF 1900 (PUNJAR). , 

Land Revenue Act. 

See ACT III OF IdOl (N.W.P.). 

Lead. 

— moulded into bullets is ammunition. See 
ACT XT OF 1878 (ARMS). No. 3, 23 P.W.R. 
1910 (Cr.). 

Leading questions. 

Permission of— Court’s duty. See CRIM. 
Pro. CODE, No. 71, 37 C. 4G7. 

Legal Practitioners Act. 

See ACT XVI r I OF 1879. 

Letters Patent. • 

S. 10. See ACT XVIII OP 1879 (LEGAL 
Practitioners), ifo. 2, 6 Ind. Cas. 313. 


1G8 

Letters Patent (Madras) . 

Of. 15 — Order refusing hail~^J\*dgnvent — 
whether lies from order of a single 
Judge of the High Court to a Division 
Bench, 

An order of a High Court Judge refusing to 
grant bail to an accused person is an order in a 
criminal trial. It is not a judgment within 
the meaning of Cl. 15 of the Letters Patent 
and is not appealable to a Division Bench. 
Subramhnya Aiyar v. Emperor, 4 Ind. Cas. 
871 (Cr.) = 19 M.L.J. 478. 

Miller and ardur Rahim, jj. 

Libel. 

(1) Language, inter pretatU'U of— Charge by 
writer in newspaper of tampering ivith 
loyalty of soldiers — Pcjial Code (Act XLV 
of I860), S. 131 — Fair comment — Mis-- 
statements of fact in comment — Parliament, 
statements made in, put forward as writer's 
own, if pritnleged — Parliamentary debates, 
relevancy of — Hansard's Reports," ad- 
missibility of — Judicial notice of facts of 
public history — Evidence Act (1 of 1873), 

„ Ss. 67 ami 78 (3) — S. 56 -Damages— Char- 
acter, evidence of — Political reimtation, 
inyniry to deportation of Plaintiff under 
Reg. HI of /S88 and reasons gixwn therefor, 
if mitigate damages — Official acts — Pre- 
sumption of regularity — Costs. 

Where a writing in a newspaper contained 
the statement that the plaintiff has been 
guilty of tampering with the loyalty of the 
Punjab sepoys.” 

Held that the statement amounted to an 
imputation that the plaintilT had been guilty 
of a criminal offence (S. 131, Penal Code). 

Per Harington, J, — In deciding whether 
the allegation was libellous, the meaning put 
on the word “ tamper ” in the dictionary was 
of little importance. The ()UOKtion was what 
W’ould a reasonable man understand to bo 
conveyed by iho statement, taken with the 
rest of the writing* 

i Per Curiam. — When what purports to ho a 
i comment on a matter of public interest con- 
tains a false allegation of fact, such statement 
is not protected as fair comment (a). 

It was urged in defence that the allegation 
of fact, vi;?., that the plaintiff was guilty of 
tampering with the loyalty of sepoys, was a 
repetition of statements made by a responsible 
Minister in Parliament, and that in any oas^ 
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^ liibel — (Continued) M ■ 
the statements made in Parliament in connec- 
tion with the deportation of the plaintiff by 
Government under Beg. Ill of 1818, and the 
fact of deportation itself went in mitigation of 
the damages : 

Held that a statement which was put for- 
ward as the writer’s own cannot claim to be 
privileged as a fair and accurate report of a 
proceeding in Parliament ; and that moreover 
the statement was not in fact a reproduction 
of the statements in Parliament. 

Per Ilarifigton, J , — That what was said in 
Parliament cannot, in the circumstances, bo 
relevant to the issue of privilege. 

That the statements were not also admissi- 
ble in mitigation of damages, as evidence of 
plaintiff’s bad character, since evidence of 
rumours or suspicions to the same effect as 
the defamatory matter cannot be given (b). 

That even if relevant, iho speeches made in 
Parliament could not be proved by the mere 
production ofj Hansard’s reports without 
formal proof by examining the reporter, nor 
could they be referred to by the Court as 
relating to a matter of public history undc^ 
S. 57 of the Evidenoo Act. 

Per Woodroffe, J, (contra ), — That although 
the pcuultimate clause of S. 57 does not absolve 
a party from proof of any fact which docs not 
fall within the provisions of els. 1 to 13 of the 
section, the facts of which the Court may take 
judicial notice are not limited to those clauses. 

Th.at the facts that there were debates in 
Parliament in which plaintiff’s deportation 
and conduct wore discussed was a matter of 
public history and of such notoriety that it 
was reasonable to assume their existence with- 
out formal proof ; and Hansard's reports were 
properly referred to to enable the Court to take 
judicial notice of the facts relating to the 
debate. 

Per Curiam , — The debates in Parliament 
were not covered by the expression course of 
proceeding in cl. (4). 

Per Woodroffe, J, — The'de bates were relevant 
as disclosing the reasons for the deportation, 
which were such as could be relied on in miti- 
gation of damages. They were also relevant 
as furnishing matter for comment. 

Held (per Harington, J.)— That the fact 
that the Plaintiff was deported taken in con- 
junction with the events which preceded it, 
and the part which he took in the agitation at 


Libel— (Concluded). ^ 

a time of political unrest, should bo taken 
into consideracion in estimating the injury 
done to his reputation by the particular allega- 
tion, though if the fact of the deportation had 
stood alone it would not probably weigh heavily 

in reduction of damages. 

• 

Per Woodroffet J. — The fact that the Govern- 
ment thought fit to deport the plaintiff, the 
reasons therefor as inferrible from the preamble 
to Beg. HI of 1818* and from the answers 
given in Parliament, and the plaintiff’s con- 
duct in so far as it appeared to justify the 
action of the Government, were matters to be 
considered in estimating the injury caused by 
the particular libel to his political reputation 
which alone was affected by the libel, but 
which had probably already suffered greatly 
from the action of Government and statements 
publicly made by responsible Government 
officials. 

Per Curiam, — That the decision of a Judge 
as to the amount of damages is open to review 
on appeal. 

That although the amount was materially 
reduced on appeal, the respondent was in the 
circumstances entitled to the costs of the 
appeal. The Englishman,” Limited *y. 
LalaLaJpatRai, UC.W.N. 7l3=6Ind. Cas. 
81. 

HARINGTON and WOODROFFE, .IJ. 

References (a) 20 Q.B.D. 275, 282 (1887) : 
(1909) 1 K.B. 239, R, (b) 8 Q.B.D. 491 (1882), 
R. 

Licensee. 

Whether he comes within the definition of 
tenant in S. 3 of Madras Act I of 1900. See 
A(:tCof 1900 (Madras), No. 1, 7 M.L.T. 
121 . 

Local inquiry. 

(1) Local inquiry, by the tryUig Magistrate, 
wJiether vitiates the trial — Purposes for 
which it may be held-^To understand 
and test evidetice given — Duty of Magistrate 
to record qpiftion formed on local inquiry — 
Criminal Procedure Code (Act V of 1898), 
8s, 148, H02, 293, 294, 586^Indian Penal 
Code (Act XLV of 1860), S, 147—UnlaW' 
ful assembly — Common object charged and 
common object proved — Variance hetwgen<t 

when not material, 

• 

Where, in a prosecution for an offenoe under 
6. 147, 1*P.0., the common object charged was 
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Local inquiry — (Continued ) . < 

** by moans of oriminal force to obtain posses- 
sion of certain lands which comprised two 
plots, one of fifteen cottahs and the other of five 
oottahs, and it was found by the Court that 
the ofience was committed for obtaining 
possession of the 6 cottahs plot : 

Heldf that the variance between the com- 
mon object alleged and that found was not 
such as to invalidate the conviction. 

Where the trying Ma^strato, on the consent 
of both parties, made a local inquiry in their 
presence in order to test the evidence adduced 
before him in Court, and made use of the im- 
pression made on his mind by what he saw 
in deciding the case : 

Held {per Stephen^ J ,) — That the course 
Adopted by the Alagistratc was not illegal, and 
that, although the Code of Criminal Procedure 
does not expressly authorise such a local en- 
quiry, the Code is not exhaustive in dealing 
with the powers of a Magistrate, and it cannot, 
by omitting to justify a certain course of action 
on bis part, deprive him of powers which he 
otherwise possesses. A trying Magistrate may 
visit the scene of an alleged offence to test the 
evidence he has heard in Court, and act on the 
o^nions he has formed from what he has seen, 
in adjudicating between the parties. 

Per Woodroffe^ J , — That a Court cannot take 
a view of the locality for any purpose other 
than that of understanding the evidence ad- 
duced in Court. 

The Court ought, in every case, in which it 
has held a local inspection, to acquaint the 
parties with the opinion it has formed. 

Per Chatterjee^ J, (on reference). — That a 
Magistrate may inspect the locus in quo in 
cases where he cannot follow or understand the 
evidence without himself seeing the features of 
the land, and he does not by merely so doing 
disqualify himself from trying the case. As 
local inquiry is permissible, the Magistrate 
may use bis own observation for testing the 
evidence adduced before him with regard to 
the features of the locality. 

The disadvantages of a local inquiry dis- 
cussed. 

While however the law allows a view of the 
locality by the trying Magistrate, and it is in 
saikie oases not only convenient but necessary 
lor the ends of justice, every possible precaution 
should be taken that such a view should be 
nothing but a view of the local features, and an 


Local inquiry— (Coneftided). 
immediate report of what is seen should be 
placed on the record, and laid open to the 
scrutiny of the parties. 

Where it was contended that, apart from the 
Magistrate’s own observation, there was suffi- 
cient evidence on the record to support the 
comviction, held^ 

Per Woodroffe, J.—Such a contention must 
fail, for it is a matter of entire speculation how 
far the Magistrate was influenced by what he 
saw, as distinguished from what was deposed 
to by witnesses. 

Per Chatterjeet J. — That as the Magistrate 
in this case had done much more than viewing 
the place for the purpose of following or under- 
standing the evidence and testing it, the con- 
viction was bad. Babbon Sheik y. The Kind* 
Emperor, 14 C.W.N. 422 = 5 Ind. Gas. 565 — 11 
Cr. L.J. 121 = 37 C. 340. 

STEPHEN, WOODROFFE and CHATTEB- 
.JEE, JJ. 

(2) Personal inspection of a spot by a Magis- 
trate-Value. See Penal Code, No. 28, 55 
P.W.R 1910 (Or.). 

\iOcal Self-Government Act. 

Sec ACT III OF 1886 (BENGAL). 

Lottery. 

What is — Keeping a lottery office — Offence. 
Sec Penal Code, No. 3G, 14 P.W.R. 1910 
(Cr.). 

Magletrate. 

(1) Jurisdiction of a Magistrate to act on in- 
formation transmitted to him in another public 
capacity— Cognizance of an offence of mischief 
under S. 426, Penal Code — Order of attachment 
—Legality. See Crim. Pro. CODE, No. 81, 37 
C. 221. 

(2) Powers of committing Magistrate. See 
Grim. Pr.o Code.INo. 108 G. 216 P.L.R. 
1910. . 

Hahomedan Lav (Guardianship). 

(1) Who is entitled to custody of male chil- 
dren — Habeas Corpus. See GRIM. PRO. 
CODE,,No. 166, C. 12 L.R. 891. 

Maintenance. 

(1) Right of wife to^EJfect of decree for resti* 
tution of conjugal rights — 5. 488, Crim, 
Pro, Maintenance of children. 

The wife’s application for maintenanoe 
should not be granted where a decree for resti* 
tution is in full force against her and no new 
cause for Uving apart is alleged. 
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Malnten Anoe-*(OoncZtc(M) . 

A father is not at liberty to refuse to main* 
tain his children on the ground that they are 
not living with him. If he does not wish to 
provide them with separate maintenance, it is 
his business to apply to the proper authority 
and get the custody of them. N||a Po Saw 
y. Ml Thet, U.B.B. 2nd Qr., 84. * 

Shaw, j.c. 

References: — (1898) 23 Bom. 484; (1904) 
U.B.R. 1904-06,1 Orl. Pro. 10; (1902) U-B.R. 
1802-03, 1 Orl. Pro. 7; (1905) U.B.R. 1904-06, 
1 Cr. Pro. 39 ; U.B.R. 1910, Vol. I., p. 1. 

Malabar Compensation for Tenants Improve- 
ments Act. 

See ACT I OF 1900 (MAUUAS). 

Mashirnama. 

Use of, as evidence. See EVIDENCE, 

No. 2, 4 S.L.R. 38. 

Master and servant. 

Compensation — Order if can bo made against 
servant for information given on behalf of 
master. See CriM. PRO. CODE, No, 62, 14 C. 
W.N. 326. 

(2) Broach of conditions of license — Liabilitj^ 
of. See Excise •REGULATION (V OF 1901, 
MYSORE), No. 1, 15M.C.C.R. 136. 

(8) Master cannot sue for dcfemation of 
servant. See PEN.\L CODE, No. 98 0., 8 Ind 
Gas. 220. 

Medical opinion. 

Valno of. See CUIM. PRO. CODE, No. 108 C. 
S. 21, 5 P.L.R. 1910 (Cr.). 

Merchandise Marks Act. 

See ACT IV OP 1889. 

Minor. 

(1) Minor — Capacity to bind himself by 
contract — Parental authority— Delegation — 
When revocable — Court’s power to revoke. 
Sec Crim. Pro. Code. No. 1G6, 81M.L.T. 47. 

(2) Application under S. 195, Crim. Pro. 
Code, presented by minor— Procedure, See 
Crim. Pro. Code, No. 98, 6 Ind. Gas. 367. 

Misappropriation. 

(1) Duty of prosecution in cases of. See 
Penal Code, No. 80 a-i, 8 Ind. Gas. 687. 

Mischief. 

(1) Elements of the offence. See PENAL 
CODE, No. 86, 11 Cr. L. 168. 

(2) Damage of one's own property by himself 
—Effect. See PENAL CODE, No. 87 E, 7 Ind. 
Cas. 812. 


MMiNotion tojary? 

(1) Jury, trial by-^Seasiona Judge telHng^ 
jury that there waa no force in a certain 
argument of aocuaed — Misdirection — Con- 
vietion under Sa, 395, 109, I.R,G, — Main- 
tainability. 

« Where the Sessions Judge told the jury that 
there was no force in the argument that the 
accused may not have foreseen and may not 
have intended that a dacoity should take place, 
and where the accused was convicted of having 
committed offences under Ss. 895, 109, I.P.C. 
Held, that the Sessions Judge should not 
have taken the matter out of the hands of the 
jury in this way, and that the conviction of 
the accused should be set aside, ta re Shivap- 
pa Hegade. 7 M.L.T. 191 = 5 Ind. Cas. 935 = 
11 Cr.L.J. .334. 

MUNRO and ABDUR RAHIM, JJ. 

(2) What amounts to. 

It would be a material misdirection to the 
jury to tell them to leave out of consideration 
the evidence of a witness and the retracted 
confession of the accused. The Sessions Judge, 
afer commenting upon the evidence of the 
witness, should leave it to the jury to act upon 
that evidence or not as they thought right. 

As to the retracted confession, held thatphe 
should have told them that they should consid- 
er, in view of all the circumstances in the 
case, whether the confession or the statement 
retracting it was true and to act accordingly. 
The Public Prosecutor v. Papakka, 6 M.L.T.. 
372 (Cr.). 

MUNRO and KRISHNASWAMI IYER, JJ. 

(3) Misreception of evidence — Reasmis given 
by Magiairnte for discharge in the first in- 
stance — Reasons given by Sessions Judge 

directing conwiittnent — Setting out 
nature of defence— Judge's address to 
jury— What should nature of address 6e— 
Crim. Pro. Code. S. 423,Cl, (2). 

The reasons given by a Magistrate in dis- 
charging the accused at first and the contents 
of the Sessions Judge’s order in directing fur- 
ther enquiry and the commitment of the 
accused, that is to say, the opinions of these 
two officers should not be admitted in evidence. 

Failure to set out clearly the nature of the 
defence of the several accused, and failure to 
warn the jury, in dealing with the retracted 
confession of one of the accused, that, if *the 
jury found they oo]]|jd not act upon it as against 
that accused, they must wholly disregard it as 
against the others, will vitiate the trial. 
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Misdirection to iwy—{cA%tinued), , 

A Sessions Judge in addressing a jury should 
-endeavour to speak in a simple and direct 
manner. The charge to the jury should not 
bo involved, and the language used should not 
be extravagant, so that the jury may not 
experience any difficulty in appreciating his true 
intention and meaning. Harendra Pal. v. 
Emperor, 7 Ind. Cas. 915. 

Ohatterjeb and Teunon, jj. 

(4) Grim. Pro, Code (a'cI V of J89&)t S. 303 
— Jury — Unaniniom verdict of jury — 
Questioning jury — First information ^ use 
to be made of, whether evidence-- Misdirect ion 
— Omission — Absconding of accusedt vulue 
of. 

A Judge is not justified in questioning the 
jury after they have given an unanimous ver- 
dict. 

The first information is not evidence in the 
case. It is tendered by the Crown for such use 
as the defence may be able to make of it and 
to test the consistency of the prosecution evi- 
dence. The most use which a Judge can make 
of it is to say that, although it gave a different 
account of the occurrence from that in the 
evidence, yet it can be reconciled with the evi- 
dence. It is misdirection on the part of the 
Jinlge to ask the jury to accept the statement 
in the first information in preference to the 
evidence in the case. 

Where the J udge thought it necessary to put 
the fact that no evidence was adduced for the 
defence prominently before the jury, he was 
bound to qualify it by pointing out to the jury 
that the defence was not bound to call any 
evidence, that they could rely on the prosecu- 
tion evidence, as far as it could help them, 
and that they were entitled to the benefit of 
any doubt. 

Where it was proved that, after the alleged 
occurrence the accused and the villagers ab- 
sconded, the Judge should point out to the jury 
that absconding is a matter which is equally 
consistent with innocence as with guilt, and 
that it could only be considered in connection 
with the rest of the evidence and that it is in 
itself a circumstance of no weight. Asfar 
Sheik Y. Emperor, 8 Ind. Cas. 52 (Gr.). 
HOIiMWOOD and DOSS, JJ. 

(6) Failure to explain the law to the jury — 
Omission to explain definition of robbery. See 
Oum, Pro. code, No. 182, 6 Ind. Cas. 14. 

(6) Charge to the jury-^“ Laying down the 
law’* under 8. 297, Crim. Pro. Code, what is — 


Misdirection to Jury— (Concfndsd). 

Effect of failure — Whether defect cured by 
8. 537 (d). Grim. Pro. Code. 8ee Crim. PRO. 
CODE, No. 134, 5 L B.R. 149. 

(7) Imperfect statement of elements consti- 
tuting offence— Failure to direct that every 
man is presumed to intend natural consequen- 
ces of bis act — Misdirection. See PENAL 
Code, No. 51, 6 Ind. Cas. 251. 

(8) Improper admission of evidence — Retrial. 
See Evidence act. No. 7, ii C.L.J. 301. 

Misjoinder of charges. 

(1) Evidence^ misreception of — Crim, Pro, 
Code {Act V of 1896), Ss. 333, 234, 236, 
239, 637— Statement of accused as to place 
of concealment — Independent discovery by 
police — Statement as to conduct — Evidence 
Act (I of 1672), S, 27. 

There is no misjoinder of charges where some 
of the accused charged under S. 395, Penal 
Code, wore also charged under Ss. 411 and 412 
of the Code, on the strength of an incident 
which was part of the evidence against them on 
the charge under S. 395. 

A statement made by the accused to the 
Police officer, after the discovery was made, as 
to the place where the stolen property was 
concealed, is admissible in evidence under 
S. 27 of the Evidence Act ; but the reception of 
the statement as to the pointing out by the 
accused of the place of concealment, though 
not illegal is improper. Janki Y. Emperor, 
11 C.L.J. 182-5 Ind. Cas. 769. 

Jenkins, c.j., and Mookerjee, j. 

(2) Under Ss. 3 and 4, Gambling Act. Sec 
Act III OF 1867 (GAMWLING), No. 2, 5 P.W. 
R. 1910 (Cr.). 

(3) See JOINDER OF CHARGES. 

Mortgage (Oene al). 

Mortgage of a mortgage — Effect— Mortgagor 
not disclosing his defective title — Whether 
cheating. See PENAL CODE, No. 83-a, 40 P. 
W.R. 1910 (Cr.). 

Motive. 

(1) Proof of, if necessary to fix guilt on ac- 
cused. 

It is not always possible or necessary for the 
prosecution to prove the motive of the accused 
in committing the crime, and the absence of 
any proof of motive is not in itself sufficient 
to justify the rejection of evidence, which, 
otherwise, is reliable. The Orown v. Balooh- 
khan wd. Kandero, 4 S.L.R. 88 (Cr.). 
Hayward and Leggatt, jj. 
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Jlukhtiarkar. 

Reports of— If evidence. See GRIM. PbQ. 
•Code, No. 81, 4 Sind L.B. 18. 

Municipal Act. 

See ACT XX OP 1891 (PUNJAB). 

See ACT I OP 1900 (N.W.P. AND OUDH). 

Murder. 

(1) Firing two shots — Intention to. Sec PENAD 
•CODE. No. 65, 1 P.W.R, 1910 (Cr.). 

(2) Circumstantial evidence not satisfactorily 
explained — Conviction for. See CONFESSION, 
No. 3, 38 P.W.R. 1910 (Cr.j. 

Native State. 

(1) Native Indian subject committing ofTcnce 
in — Jurisdiction. See PUNJAB CHIEF COURT, 
No. 1, 20 P.W.R. 1910 (Cr.). 

(2) Dacoity committed in British India — 
Stolen prop<jrty found in — Trial in a British 
Court — Certificate of Political Agent necessary. 
See CRIM. Pro. Code, No. 76, 6 Ind. Cas. 
308. 

Newspaper. 

What is a — . See ACT VII OP 1908 (NEWS- 
rAPERS), No. V 12 C.Ii.J. 294. • 

Newspapers (incitement to offences) Act. 

See ACT VII OP 1908. 

Notice. 

Peon entrusted with service of — Representa- 
tion that the notice was a warrant and arrest — 
Conviction, See PKNAI^ CODE, No. 18, 7 M, 
L.T. 429. 

Nuisance. 

(1) Putting up posts in husti — Whether 
nuisance. See ACT III OF 1899 (CAIjCUTTA 
MUNiCTPAti) No. 1, 8 Ind. Cas. 17. 

Obiter dictum. 

Meaning and scope of. See GRIM. PRO. 
-CODE, No. 71. 37 0. 407. 

Opium Act. 

See Act I OF 1878. 

Pardon. 

(1) Tender of — when, will be forfeited — Duty 
•of Judge and jury. See Crim. Pro, CODE, 
No. 135. 7 M,L.T. 121. 

(2) Tender by committing Court — Retracting 
oonfcBsion before special Bench — Powers of 
apeoial Bench. See APPROVER, No. 2, 37 C. 
846. 


Pariah. f 

Causing, to stand in a public street — Pol- 
lution*— Obstruction — Wrongful restraint. See 
Penal Code, No. 60, 7 M.L.T. 366. 

Passenger. 

Definition of. See ACT IX OF 1890 (RAIL- 
WAYS), No. 3, 31 P.W.R. 1910 (Cr.). 

‘'Patakhac.” 

— or crackers, whether fire works — license, 
whether necessary for sale of. See ACT IV OF 
1884 (Explosives). No. i, 8 P.R, 1910 
(Cr.). • 

Penal Code. 

(1) Ss. 3, 4--Scope and effect. See PUNJAB 
CHIEF COURT, No. 1, 20 P.W.R. 1910 (Cr.). 

{I’a) S. 4. See No. 1. supra. 

(2) Ss, 24, 25, 464, 471 — Forgery, mterpo- 
lation oj the name of a person as an attest- 
imj iritriess if - False document, ingredi- 
ents of — Material patt of document ^ if 
altered — Dishonestly ayui fraudulently. 

Where the accused, after the execution and 
registration of a document which was not 
required by law to be attested, added his name 
to the document as an attesting witness : 

Held, (by "Mookerjee, J., agreeing with 
llarington, J., Teunon, J., dissenting) — That 
the accused was not guilty of an offence under 
Sec. 471 ; that the accused, by the insertion of 
his name as an attesting witness, cannot ho held 
to have done the act either dishonestly nr frau- 
dulently within the meaning of these words as 
defined in Ss. 24 and 25, Penal Code. 

The word “ fraudulently ’* defined. 

The interpolation of the name of a person as 
an attesting witness to a document not required 
by law to be attested, subsequeut to its execu- 
tion and registration , is not an alteration of ihe 
document in a material part. Burendra Nath 
OUbsh Y. The Emperor. 14 C.W.N. 1076. 

MOOKERJEE, HARINOTON and TEUNON, 
JJ. 

(2-a) S. 25 — See No. 2, supt a, 

(2-b) Ss. .30, 477 — Title page of account book 
signed by partners — Valuable security — See 
Crim. Pro. Code. No. e-a, 7 Ind. cas. 747. 

(3) Ns. 34,141, 142, 147, 149— Unlawful as- 
sembly — H iot — Common object — Conduct — 
Presumption — Criminal Procedure Code 
(Act V of 1898.) Ss, 233,235,239— Riotous 
mob — Same transaction — Joint trial— Evi- 
dence of good character — Political offence — 
Positive evidence — Negative evidence — 
Weight of evidence. 


12 Cr. 
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Penal (Continued)*, * 

Per Benson and Munro^ JJ, — In the absence 
of evidence or reasons to the contrary it is per- 
missible to presume that the common object of 
a riotous mob is that indicated by their con- 
duct, and that they entertained from the begin- 
ning the common object indicated by their 
conduct throughout their proceedings. ^ 

The proceedings of a riotous mob, which from 
first to last showed a continuity of purpose and 
of action and were united^by a close proximity 
in time, form one transaction within the mean- 
ing of Ss. 235 and 239, Crim. Pro. Code, so as 
to render all the rioters liable to be tried at the 
same trial for the acts done by each of them. 

Per Benson^ J, — The presumption from the 
evidence of good character, education and good 
family connection of an accused person cannot 
be pressed too far in the case of offences origi- 
nating in extreme political feeling. 

The negative evidence of the witnesses, who 
say that they did not see the accused doing 
anything, cannot outweigh the positive evidence 
of those who prove the acts done by him. 

Per Sanknrnn Nair, J, — The essence of the 
offence defined in S. 141, Indian Penal 
Code, is the common unlawful purpose and an 
accused person cannot bo convicted if the com- 
moTTobject proved is different from the com- 
mon object in the charge or for which he has 
been tried. 

Persons to be tried jointly for an offence under 
S. 142, Indian Penal Code, must have been 
associated from the first in the series of 
acts whiebrform the same transaction. In re 
Loganathaiyar, 11 Cr. L.J. 30 = 4 Ind. Gas. 
700-GM.L.T. 17. 

BRNSON and SANKARAN NAIR. JJ. 

References 29 B. 449 (465) ; 7 Bom. L.R. 
627 ; 2 Cr.L. J. 480 ; 31 C. 1053 ; 8 C.WN. 
715; 1 Cr.L.J. 713, F. 

(3-rt) Ss, 35, proviso 1, 397 — Punishment — 
Accused convicted of several offences-^ 
Aggregate term of imprisonment. 

Held that an aggregate sentence of 20 years’ 
rigorous imprisonment is contrary to the pro- 
visions of proviso to S. 35, Penal Code. 

The provisions of 8. 35 only apply to a 
person convicted at one trial of two or more 
distinct offences. The section has no appli- 
cation whatever when a person is convicted on 
two pr more separate trials even though in all 
of them the complainant is the same and the 
offences are similar and the^' are concluded on 
the same date. In the case of separate trials 


Penal 0ode~~(Continued), 

S. 397 applies. Sheo Narain v. The Orowo^ 

105 P.L.R. 1910. 

Reid, c.j., and Ryves, j. 

(3-6) 8. 40. 8ee No. 93, tnfra. 

(4) S. 71 — Crim, Pro, Code, Act V of 1868, 
S, 35^— Separable offences under S. 71, 

P. C., whether distinct offences within 
S, 35, Crim, Pro, Code — Separate sequences 
under S- 71 — Legality^Failure of justice, 
not happening — Interference in revision. 

Separable offences which como within the 
provisions of 8* 71, I.P.G., cannot bo treated 
as distinct offences within the meaning of 8. 35. 
Grim. Pro. Code., 1898. A Court, in awarding 
punishment under the provisions of 8. 71, I.P. 
0., should pass one sentence for either of the 
offences in question, and not a separate one for 
each offence (a). 

Where, however, the aggregate punishment 
in such a case does not exceed the punishment 
provided by law for the major offence, and 
where the irregularity has in fact occasioned 
no failure of justice, the High Court will not 
interfere in revision. Imperator v. Baradi, 3- 
8fL.R. 224 = 6 Ind. Cas. 880 = 11 Cr.L.J. 415. 
KNIGHT and CROUCH, A. J. C. 8. 

References (a) 23 B. 706, P.; 10 A. 58 and 
17 B. 260, not F. 

(5) S. 71 — Separate sentences for different 
offences — Powers of Magistrate. See CRIM, 
PRO. CODE, No. 9, 7 A.L.J. 910. 

(6) S, 76 — Act done by accused under the 
orders of superior officer — Evidence Act ( I 
0 / 187 ;^^, S, 105— Presumption — Pleadings, 

Where an accused person has raised pleas in- 
consistent with the defence which would bring 
his case within one of the general exceptions in 
the Indian Penal Code, ho cannot, in appeal, 
set up a case, upon the evidence taken at his 
trial, that his act aame within such general 
exceptions ; the circumstances which would 
bring the case of an accused person within any 
of the general exceptions in the Indian Penal 
Code can and may be proved from the evidence 
given for the prosecution or to be found else- 
where in the record. In the absence of such 
evidence, the Court is not competent to assume* 
the existence of those oiroumstancos, moie 
particularly when the pleas taken are inoonne- 
tent with the assumption that such oircum- 
stancos might have existed* or that doubt may 
arise in consequence of such assumption and 
the accused ought to be given the benefit of the- 
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doubt. King-Emperor y. Wajld Huealn, 7 

A.L.J. 438»6 Ind, Cas. 589»li Cr. L.J. 374 
»32 A. 461. 

Knox and karamat Husain, jj. 

(7) Ss. 77, 499, 500—. Bee DEFAMATION, 
No. 1, 4P.W.R. 1910 (Or.). 

(7-a) Ss. 85 1 86 — Voluntary druiScenness — 
Intention, 

Where an aet done is not an offence unless 
done with a particular intention, it is permis- 
sible to consider voluntary drukenness in 
determining whether the accused had that 
intention. J. M. y. King-Emperor, U.B.B. 
(1910) 2nd Qr. p. 17. 

Shaw, j.c. 

Refermce.s:S W.R. 71 (Cr) ; W.R. (1884) 
24 (Cr.) ; 2 L.B.R. 204 ; 2 S.T.L.B. 650, 16 
Cox. C.C. 306, cons. 

(7-6) S. 86. See No. 7-a, supra. 

(8) Ss. 104, 604. S. 104 can have no 
application by way of defence to a charge under 
S. 604. See ClUM. PRO. CODE, No. 129. 11 
C.L.J. 113. 

(8-a) S. 109. See No. 67 and 72-a, infra. 

(8-6) S. 114. See No. 67, infra. • 

(9) Ss. 114, 302— -Charge under S. 802— 
Conviction under Ss. 114, 302. Sec CON- 
FESSION, No. 1, 11 C.L.J. 273. 

(10) Ss. 121, 121-A, 122, 123— Offences 

under — Sanction authorising complaint of 
offences under special sections and other 
offences — Commitment for offences not specified 
— Legality — “Waging war,” meaning of. See 
Crim. Pro. Code, No. 71, 37 C, 467. 

(11) Ss. 121, rJl-A-^-Waging war against tlie 
King — Abetment of waging war^-^Incitement 
to wage war. 

The accused published a book of poems, whore 
in a sprit of blood-thirstiness and murderous 
eagerness directed against the Government and 
“white” rulers ran through the poems ; the 
urgency of taking up the sword was conveyed 
in unambiguous language and an appeal of 
blood-thirsty incitement was made to the people 
to take up the sword, form secret societies, 
and adopt guerilla warfare for the purpose of 
rooting out “the demon” of foreign rule. 

Held, that the poems conveyed to readers an 
instigation to war ; and that the offence of abet- 
ting the waging of war, punishable under 
B. 121, Penal Code, was committed. 

Per Chandavarhar, J’.— Under the English 
Law, mere words spoken or written, however. 


Penal Code— (Uonfiiftisd). 
wicked and abominable, if they do not relate ta 
any act or design then actually on foot against 
the life of the King, or the levying of a war 
against him, and in the contemplation of the 
speaker, do not amount to treason. Under the 
Indian Penal Code, the waging or levying of 
\far and the abetting of it are put upon the 
same footing by S. 121. That is, the abetting 
of the waging of war is under the Code as much 
an offence of treason as the waging of war itself. 

According to the general law as to abetment 
(S. 108, Expln. 2), to constitute the offence of 
abetment, it is not necessary that the act abet- 
ted should be committed or that the effect 
requisite to constitute the offence should be 
caused. This applies to the abetment of the 
waging of war against the King, as much as to 
I the abetment of any other offence under the 
Code. The only difference created between the 
former offence and other offences is that, while, 
under the general law as to abetment, a distinC' 
tiou is made, for the purposes of punishment, 
between abetnicnt which has succeeded and 
abetment which has failed, S. 121 does away 
with that distinction so fat as the offence of 
waging war is concerned, and deals equally 
with an abettor whose instigation has led to 
a war and one whoso instigation has takei^no 
effect whatever. 

Per Heaton, J.— So long as a man only trios 
to inflame feeling, to excite a state of mind, he 
I is not guilty of anything more than sedition. 
It is only when he definitely and clearly incites 
to action that he is guilty of instigating and 
I therefore of abetting the waging of war. 

The term 'instigation,* as used in S. 107, 
Penal Code, may be an instigation of an un- 
known person. 

iTie term ‘ abet * in S* 121 of the Code does 
not mean something le<<'s than that word as 
used in S. 107. (See S. 7 of the Code). The 
abetment contemplated by S. 121 need not be 
abetment of some war in progress ; there may 
be, and usually is, instigation of rebellion 
before rebellion actually begins : instigation of 
this kind is abetting waging war against the 
King. Emperor v. Oanesh Damoder Savar* 
kar, 12 Bom. L.R. 105 (Cr.).=6 Ind. Cas. 864 
= 11 Cr. L.J. 264 = 34 B. 394. 

CHANDAVARKAB and HEATON, JJ. 

(11-a) B. 121-A. Bee Nos. 10 and 11, mpra^ 
(11-6) B. 122. Bee No. 10, supra, 

<ll*c) S. 123. Bee No. 10, supra. 
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(12J 5. 12-t.A — Sedition— Newspaper — Prin- 
ter — Fair comment — Admisi»ibility in evi- 
dence of articles other than one complained 
of— Evidence Act {I of 1872), S. 15 — Journa- 
list not expected to write toith ptecisioji. 

In order to use other articles than that coin- 
plained of as seditious for the purpose of 
showing the meaning of certain expressions 
used in the article complained of and also to 
show the intention of the writer, it is necessary to 
show who the writer was and that all the articles 
produced were by the same hand. 

The writer may 1)0 guilty of exciting or 
attempting to excite feelings of “disaffection”, 
AS that term is used in S. 124-A of the Penal 
Code, no matter how guardedly he may 
attempt to conceal his real object, but the 
printer and publisher cannot be punished if 
the concealed object is not established by evi’ 
•dcnce on the record (a) . 

A man may comment upon any measure or 
act of Government, whether legislative or exe- 
cutive, and freely express his opinion upon it. 
He may express the strongest condemnation of 
such measures and he may do so severely, and 
oven unreasonably, perversely, or unfairly. So 
long as he coniines himself to that, he will be 
protected by the explanation . But if he goes 
beyond, and, whether in the course of com- 
ments upon measures or net, holds up the 
Government itself to the hatred of his readers 
— as for instance, by attributing to it every 
sort of evil and misfortune suffered by the 
people, or dwelling on its foreign origin and 
character, or imputing to it base motives or 
accusing it of hostility or indifference to the 
people then he is guilty under S. 124-A and 
the explanation will not save him (6). 

A writer in a newspaper called upon « the 
Nationalist Party to “once more assume their 
legitimate place in the struggle for Indian 
liberties”: ffe/d, that the use of the word “liber- 
ties” in the plural would not prima facie point 
to liberation of the country from foreign rule, 
but to certain specific liberties, and that the 
words were not seditious. 

A writer is entitled to express his opinion on 
the Reform Scheme, and the mere fact that 
he states that the scheme is not a genuine j 
reform or not a genuine measure of constitu- 
progress, cannot be seditious.a 

A writer wrote the following in a newspaper: 
“We shall not break the laV and, therefore, we 
need not fear the law. But, if a corrupt police, 


Penal Code — (Continued), 

Unscrupulous officials or a partial judiciary 
make use of the honourable publicity of our 
political methods to harass the men who stand 
in front by illegal ukases, suborned and per- 
jured evidence or unjust decision; shall we 
shrink from the toll that wo have, to .pay on our 
march to* freedom”: Held, that these words did 
not fall within S. 124-A of the Penal Code. 

There is no harm in a writer stating that, 
if his association, which he believes to be a 
lawful one, is suppressed, the proclamation 
suppressing it will be arbitrary. 

A statement that the Reform Scheme is 
monstrous and misbegotten, because it is not 
founded upon democratic printiplos, is not by 
itself one that exceeds fair and reasonable 
comment. 

A journalist is not expected to write with 
the accuracy and precision of a lawyer or a man 
of science ; ho may do himself injustice by 
hasty expression of keeping with the general 
character and tendency of the articles. 

A journalist wrot6|: “Until these demands 
are granted we shall use the pressure of that 
refusal of co-operation which is termed passive 
resistance. The Swadeshi — Boycott movement 
still moves by its own impetus. Wo must free 
our social and economic development from the 
incubus of the litigious resort to the ruinously 
expensive British Court. Held that the words 
were not seditious. Mon Mohan v. Einpreop 
8 Ind. Gas. 531. 

HOLMWOon and P’letcheb, jj. 

References (a) 20 A. 55 (68), Rel, (b) 22 
B. 112, Rel, 

(12-a) S. 12i-A, essentials of- Sedition — 
Attempt to publish sedition — Intention in 
sedition is a quest!.. n of fact. See CiilM. PRO. 
CODE, No. 147, 12 Bom. L.R. 21. 

(13) S. 124-A — Declaration made under the 
Press Act — Effect— Publication of seditious 
book. See ACT XXV OF 1867 (PRESS), No. 1, 
12 Bom. L.R. 675. 

(13-a) Ss, 124- A, 153^ Same pamphlet— 
Different passages — Distinct offences under 
two sectionti — 5. 7i, 1 P.C. — Separate con- 
viction under each section — Legality— Crim 
Pro, Code, 8, 196 — Order stating facts — 
Non-specification of sections of Penal Code 
— Sufficiency. 

Where separate convictions and sentences 
were passed upon three persons on the charge 
of attempting to promote feelings of hatred 
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Penal Code -[Continued), 
between different classes of His Majesty’s 
subjects, and whore it was contended that 
this charge did not comprise a distinct offence 
but was included in the charge of attempting 
to excite disaffection against the Government 
established by law in British India, held that 
the offence of attempting to promoto feelings 
of hatred between the different classes of His 
Majesty ’s subjects was distinct from and not 
a necessary ingredient in the offence of excit- 
ing disaffection against the Government estab- 
lished by law in India. 

It is not necessary for the charges to 
specify distinct passages in the pamphlet 
which were alleged to constitute ihc offence of 
attempting to promote feelings of hatred, and 
the distinct passages which were alleged to 
constitute the offence of attempting to excite 
disaffection. It is sufficient to allege generally 
that the pamphlet constitutes an attempt to 
promote feelings of hatred and also to excite 
disaffection {a). 

The two offences, though committed by 
moans of the same pamphlet, are distinct ones 
and do not come within the term.s of S. 71, 
LP.C. (6). 

So long as the matter of complaint is made 
sufficiently clear in the order, no specification 
of the particular section of the Penal Code ap- 
pears to be required by ,S. lUO, Grim. Pro. 
Code. Imperator V. Yirumal Begraj, 4 S.L.B. 
66. 

HAYWARD, J.C. and CROUCH, A.J.C. 

References {a) 33 B. 77 (82, 86), F, (6) 10 
Bom. L.R. 848 (903) ; and 1‘2 Bom. L.H. 105 
(106, 115, 117), F. 

(13-6) S. 141. Sec No. 3, supra, 

(13-c) S. 142. See No. 3, supra. 

(IS fZ) S. 143. See No. 87, infra. 

(14) Ss. 1 43 and 379 -'Charges of theft and 
unlawful assembly — Points for determination — 
Judgment. See CUIM. PRO. CODE, No. 140, 
No. 37 C. 194. 

(16) S. 147 — Common object charged and 
common object proved —Variance between, 
when not material. See LOCAL INQUIRY, 
1, 14 C.W.N. 422. 

(1C) S. 147 -Rioting — Essentials of offence — 
Errors in the chargo — Effect. See Grim. PRO. 
Code (Mysore), No. 4, 16 M.C.O.R. 68. 

(16-n) S. 147. See No. 3, suijra. 

(17) Ss, 147, 304 read tvith S, 149 — Convic- 
tion upon a hypothetical state of facts, not 
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suogested by the prosecution, how far 
sustainable— hypothetical case. 

In cases of rioting, it often happens that the- 
Court may consider that the story told by the 
prosecution is false in some of its details, but 
is nevertheless sufficient to prove the guilt of 
tife accused ; but it is not permissible to base 
a conviction upon a hypothetical state of facts, 
which is quite unsupported by evidence, which 
was never put forward by the prosecution and 
was never suggested to the accused as being 
the case they had to meet. Bunga Hadua T. 
The King-Emperop, 11 C.L.J. 270 = 6 Ind. 
Cas. 771. 

Stephen and Carnduff, jj. 

(17-n) S. 149. See No. 3, supra, 

(16-6) Ss. 149, 302, 436 — Riot^Unlauful 
assembly — Comynon object. 

In the recent Kotappakonda riots in 1909, 
certain persons were killed, the police station 
was burnt down, and a constable was burnt 
to death under a heap of straw piled upon him 
and a number of accused were convicted for 
various offences. Held that there is no 
evidence that the first accused himself sot fire 
to the police station, and he can only be found 
guilty on this count if it is held that the polTcc 
station was set on fire in prosecution of the 
common object of the unlawful .a.ssembly, or 
that the members of the assembly knew that 
the police station was likely to be sot on fire 
in prosecution of the common object. Chen- 
nappapeddi v. Emperop, 8 H.L.T. 326. 

MUNRO and SAN KARAN NAIR, JJ. 

(17-c) S. 163. Sec No. 13-a st^pru. 

(17-d) 102 — Takiiiij bribes — Motive essen- 

mtinl to constitute offence. 

Where it was simply found that a certain 
sum was handed to the accused to bo delivered 
by him as bribe to the subordinate Magis- 
tr,atc : Held that this was insufficient to sup- 
porta conviction under S. 162, without a find- 
ing that the money was accepted or obtained 
by the accused as a motive or reward for tam- 
pering with the subordinate Magistrate. 
R. Chinnaawami lyengap v. Empepop, 

8 Ind. Cas. 668. 

MUNRO and S.4NKARAN NAIR, JJ. 

(18) S. 166 — Peon entrusted with serviQp of 
notice — Representation that the notice was 
a warrant aifd arrest— Conviction under 
S, 66, 1.P.C-— Legality. 
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Wbero a peon, who was entrusted with a 
notice for service on the complainant, and 
whose duty was merely to require the signature 
of the complainant to an acknowledgment oJ 
the service of notice, ropresentod the notice to 
bo a warrant and actually arrested the com 
plainant under colour of the alleged warratk^ 
lieldt that the peon was rightly convicted 
under S. 166, I.P.G. In re Rangaaami Naidu 
7M.L.T. 429-6 Ind. Gas. 773-11 Cr.L.J. 
400-20 M.L.J. 668. 

MUNliO and SANKAKAN NAIU, JJ. 

<19) 8. 168 -Municipal member in Bcrar — 
Becoming inlcrestcd in contracts contrary to 
the terms of 8. 146 (1), Bcrar ^luiiicipal Law 
1836— Offence under. See BerAH MUNICIPAL 
LAW, 1886, No. 1, 6N.L.U. 114 (Or.). 

(20) JH^^fjand Revenue Act (111 of 
7901), S, I47i intentional disobedience of 
citation issued under — Construction of the 
ftections of an Act — Legislative Council ^ ad^ 
missibility of its proceedings for the pur- 
pose of construction. 

Held, that, a citation, is.suod under 8. 147 
of Act 111 of 1901, is an order to the defaulter 
to appear at the time and place named therein 
within the meaning of S. 174, Penal Godo, 
‘and intentional disobedience of it is an offence 
under that section. 

Held, further, that debates in a Legislative 
Council, or reports of Committees which precede 
the passing of an Act, cannot be referred to as 
legitimate aids to the construction of a parti- 
cular section of the Act. Ram Bali Singh y. 
King-Emperor, 13 O.C. 65 (Cr.) = 5 Tnd Gas. 
805. 

Chamikr and EVANS, JJ. 

References:-^ .A.L.J. notes 114 ; 14 A4>145 

B. 

(20-n) S. 174 --Madras Revenue Summons Act 
(Mad, Act III of 1860), 5. 1 —Disobedience 
to summons issued by Tahsildar — Revenue 
enquiry held by Revenue Inspector under 
Tahsildar's orders — Offence, 

Accused, a karnam, was summoned by the 
Tahsildar, under 8. 1 of Madras Act 111 of 
1869, to appear before him on a certain day for 
onquiring into the correctness of the sub- 
divisions of fields- Accused failed to appear and 
was/ionvicted under S. 174, I.P.G. 

Held (1) that the accused was guilty of an 
offence under 8. 174, LP.d. and that his con- 
viction was right (a)* 
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(2) that it did not affect the offence that the 
enquiry for which accused was summoned was 
not held by the Tahsildar, but was deputed to 
a subordinate officer, in re Yenkatarao, 
8 M.L.T. 378. 

AYLING, J. 

Reference (o). 7 M. 197, R, 

(21) 8. 175 — Accused called upon to produce 
a book in Gourt — Book not necessary for 
decision of the case — Disobedience of Gourt’s 
order— Effect. See GRIM. PRO. GODB, No. 97, 
6 Ind. Gas. 17. 

(22) Ss, 176 and 188 — Difference between 
S. 136 of the old, and order XI, Rule 21 of 
the new Code — Disobeying order for pro- 
duction or inspection of documents. 

Held, that a party to a suit failing to comply 
with an order for production or inspection of 
documents can be dealt with only in the man- 
ner prescribed by Order XI, Rule 21, but is not 
punishable under 8. 176 or any other section of 
the Penal Code. Ram Chand y. The Crown, 
15P.W.R 1910 Cr. = 15 P.R. 1910-6 Ind. 
Gas. 623 -11 Cr-L.J. 386. 

Sir Arthur Reid, c.j. 

c 

(23) 5. 177 — Farnishimj false information — 
Road cess return — Road Cess and Public. 
Work Cess Act (IX B.C- of 1880), Ss. 14 
04 and 96, object of — Return admissible 
against person making it. 

The object of S. 94 of the Road Cess and 
Public V7ork Cess Act is to secure that the 
person submitting a return does not therein 
under value his property for the purposes of the 
Road Gess and Public Work Cess. 

Therefore, where the petitioner in such a 
return presented rent payable to him in respect 
of his subordinati, holding to bo in excess of 
that which the Magistrate found that the 
tenant was actually bound to pay : Held, that 
as under 8. 95 of the Act, such *a return is 
admissible in evidence against the petitioner 
and not in his . hvour, and as ho did not under- 
value his property, ho could not be convicted 
under 8. 177 of the Indian Penal Code. 
Mohamed Wasil v. Emperor, llGr.L.J. 11 
=4 Ind. Gas. 678 ; 13 C.W.N. 191 ; 6 M.L.T. 
98. 

Brett and Ryves, jj. 

(24) S, ISO^Refusal to sign inquest report 
whether an offence— Crim, »Pro. Code, 
Sb, 174 and 176 — Power of village head 
acting under these sections. 
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An inquest report is not a statement within 
the meaning of S. 180, Penal Oode, and refusal 
to sign Buoh a report is not an ofienoe punish- 
able under the Penal Code. 

A village head acting under Ss. 174 and 176 
of the Grim. Pro. Code has only the powers of 
a police officorspecifiedin S. 175. lure Andl. 
8 M.L.T. 198 Or. 

SANKABAN NAIB, J. 

(26) S. 1S2 — Information given to-^Puhlic offi- 
cer — Petition containing infonnation not 
signed by aocnsed--- Sanction to prosecute 
— Petition for taking action tinder S- HO 
Grim, Pro. Code — Sanction granted without 
judicial investigation legality of. 

An accused msiy bo convicted of an oflonco 
under S, 182 of the Penal Code, even if 
the petition containing the information given 
by him is not actually signed by him. 

A petition was presented to a District Magis- 
trate, praying that he would proceed under 
S. 110, Crim. Pro Code, against a certain 
person, and certain information was given 
with regard to such a person. The District 
Magistrate without holding a judicial invest!-* 
gation believed the information to be false and 
granted sanction against the petitioner for an 
offence under S. 182 of the Penal Code. 

Heldy that the sanction to prosecute was 
valid (a). Emperor v. Ookal walad Batram, 
11 Cr. L J. 3---4Ind. Cas. 477 ; 3 S.L.R. 132. 
LUCAUS, J.O., and CROUCH, A.J.C. 

References: — (a) 1 O.W.N. 452, not appl. 

(26) St 2S2 — False information to the Police, 
prosecution for, — Opportunity to the inform- 
ant to prove his cose — Sanction given be 
the Inspector of Police — Criminal Proce- 
dure Code (Act V of 1S98), St 193— Cogniz- 
ance of an offence without the complaint 
of public servant with lohcnn false informa- 
tion lodged. 

A person, who lays information to the Police 
is entitled to have his case judicially deter- 
mined, before he is called upon to answer the 
charge of giving false information under 8* 1S2, 
I.P.O. 

Where, on the Police reporting an informa- 
tion to bo false, the Inspector of Police, pur- 
porting to act under S. 196, Crim. Pro. Code, 
granted sanction for the prosecution of the in- 
formant under (8. 182i I.P.G., and the Magis- 
trate took cognizance of the offence : 
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Semble That, without the oomplaiui of 
the public servant to whom the alleged false 
information was given, the Magistrate was not 
right in taking cognizance of the offence. 
Hunshi User v. The King-Emperor, 14 C.W. 
N. 7r>5»6 Ind. Cas. 415 = 11 Cr. L.J. 356. 

• HABINQTON and HOLMWOOD, JJ. 

(26-a) 8, 182 — Unfounded allegations against 
a magistrate in application for transfer — 
Information to pt^lic officer. 

The accused applied for transfer of his case 
from Tahsildar's court, and in the application 
made certain unfounded allegations against 
the Tahsildar. He was examined by the Sub- 
Divisional Magistrate and repeated the allega- 
tions made in the application. Held that the 
statement made under such circumstances was 
not information given to a public officer with- 
in the meaning of S. 182, I.P.O. , and the 
petitioner could not be prosecuted for that 
statement, inasmuch as ho was in the position 
of an accused person and made the statement 
in answer to questions put by the Sub- 
Divisional Officer. Matau v. King-Emperor, 
7A,L.J. 1143 Cr. 

Griffin and Chamier, jj. 

(26-6) S. 182 — See No. 42, infra. ^ 

{27) Ss. 182, 21 1— False complaint to a Dis- 
trict Registrar — Sanction to prosecute. See 
Crim. Pro. Code, No 96. li O.L.J. ill. 

(28) Ss. 182, 211— Acquital of oiTonce under 
S. 182, whether bars subsequent trial of 
accused for an offence under S. 211. See Crim. 
Pro. Code, No. 143, 20 P.R. 1910, Cr. 

(29) Sp. 182, 500 —Acquittal of offence under 
S 182, whether bars prosecution under S. 500, 
arising out of the same transaction. See CRIM. 
PRO^CoDE, No. 117, 14 C.W.N. 839. 

(30) S, 186— Resistance to the execution of 
warrant under the Public Demands Reco- 
very Act after the date specified in the war- 
rant — Civ, Pro, Code (Act V of 1908) 0. 21, 
r. 24 — Extended date not specified in the 
warrant — Execution by person not expressly 
authorised — Warrant under Chowkidari 
Act (VI of 187, B,C ) S- 45 — Delegation of 
authority to execute, 

A warrant issued under the Public Demands 
Recovery Act (I of 1895) was made returnable 
on the 26th July, and it was alleged by {he 
prosecution that the warrant was extended to 
the 8th of August. dThe accused resisted the 
execution of the warrant on the 2nd August 
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and wero cbarpiod with an offence under B. 18G, 

I.P.C. 

Held that, under O. 21, r. 21, Civ. Pro. 
Code, the day on or before which the warrant 
was to be executed should have i)een specified 
in the warrant. Even assuming that the war- 
rant had i)Coti extended to the 8th August, the 
warrant, on the date of its execution, viz.^ the 
2nd August, was not a good warrant, inasmuch 
as the extended date did not appear on the 
warrant, and therefore "the accused did not 
commit any offence under S. 18G by offering 
resistance to its execution on the 2nd August. 

Hcsistancc to the execution of a warrant 
issued under the .Public Demands Recovery 
Act, by a person on whom the warrant on the 
face of it does not confer any authority to exe- 
cute it, does not constitute an offence under 
S. 18r>, I.P.C. 

The person against whom the warrant is 
sought to bo executed is entitled to see the 
warrant not only for the purpose of satisfying 
himself as to the amount, but also for the 
purpose of satisfying himself that the person 
who seeks to oxocmto the warrant is legally 
authorised to do so. 

Where a warrant issued under S. 45 of the 
Chowkidari Act (VI of 1870, li.C.) was directed 
to the naib-iiazir, who made it over to one of 
his subordinates for execution. 

Held, that the resistance to the execution of 
the warrant by the latter person to whom the 
warrant was made over did not constitute an 
offence under S. 18G. I.P.C. 

The warrant issued under S, 45 of the 
Chowkidari Act must contain the name of the 
person who is to execute it, and only that per- 
son who is named in the warrant as charged 
with execution can lawfully execute it. * 

The words of S. 45 of the Chowkidari Act are 
sufficiently stringent to override any general 
power of delegation which the naib-nazir might 
have in cases of execution of warrants in 
which his power has not been specifically limit- 
ed by statute. Sheikh Naseer v. The Emperop, 
14 C.W.N. 282-37 C. 122-11 Cr. L.J. 128 = 5 
Ind. Cas. 409. 

IlARINGTON and CHATTEK.IKK, JJ. 

(30-a) Ss. 186 1 D — licsiUance or obstruc- 

Horn to arrest — Overt act. 

Where a w’arrant was issued by the Civil 
epurt for arrest of a judgment-debtor, and ho 
resisted the olficer executing the warrant in 
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making the arrest, he would be guilty of an 
offence under 8. 225 (B), Penal Code. But 
where the judgment-debtor, on seeingthe officer, 
ran into the house and thus avoided arrest, 
held that it did not amount to intentional re- 
sistance or obstruction to the arrest within 
the meaning of S. 225-B, I.P.C. There must^ 
bo an overt act of resistance or obstruction 
which could justify a conviction under S. 18G 
or S. 225, I.P.C. King Emperor v. Gajadhar, 
7 A.L.J. 1174. (Crl.). 

STANLEY, C.J., and BANBRJI, 

(31) S, 188 — Disobedience of order tinder 
S. i//, Crwi, Pro. Code— Sanction to 
prosecute, essentials for granting. 

A I^Tagistrate should not sanction a prosecu- 
tion under S. 188, Penal Code, unless he thinka 
that all the elements necessary for a conviction 
are present. 

Where the order sanctioning a prosecution 
under S. 188, Penal Code, for an alleged dis- 
obedience of an order under S. 144, Crim. Pro. 
Code, did not show that the disobedience caused 
or tended to cause obstruction, annoyance or 
injury or a riot, the High Court sot it aside in 
revision. Projapat Jha v.The EmperoPt 14 

C. W.N. 234 (Cr.) = 6Ind. Cas. 154 = 11 Cr.L.J. 
49. 

COXE and RyVKS, J.T. 

(31-a) Ss. 188 and 4:U) — Overseer of the P, 
W.1). not a public servant lawfully em- 
pxnrcred to promulgate an order Disobe- 
dience thereto — No offence under S. 188. 

The accused, ryots of a certain village, were 
convicted by the Deputy Magistrate of offences 
under Ss. 430 and 188, Penal Code, for dam- 
ming a certain odai and feeding the tank in 
contravention of an order issued by the P.W. 

D. Overseer. The oessions Judge reversed the 
conviction under S. 430, but confirmed the 
conviction under S. 188, I.P.C. It was con- 
tended on behalf of the accused that the 
Overseer’s order did not come within 8. 118, 

Held, that the contention was valid. The 
order of the Overseer could not operate to make 
an act unlawful which was lawful before its 
promulgation. Malina Beryai v. Emperor, S 
Ind. Cas. 302 (Cr.). 

AIYLINO, J. 

(31-6) 8. 188 — See No. 22, supra. 

(32) S. 193 — Perjury — Crim, Pro, Code 
{Act V of 1898)t S, 476, enquiry under, 
if judicial proceeding. 
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An enquiry under S. 476i Grim. Pro. Code, 
iH a judicial proceeding, and a witness giving 
false evidence in the course of such an enquiry 
is guilty of offence under S. 193 of the Penal 
Code. Abdullah Khan v. The Emperor, 14 
C.W.N. 132 = 6 Ind. Gas. 62=11 Cr.L.J. 45 = 
.37 C. 52. • 

CHATTER.TEB and RYVE8, JJ. 

Reference 34 C. 42, relied on. 

(331 S. lOS^Makinc! contradiciorij statements 
— WJien amounts to an offence, 

Tho gist of an offence under S. 193, Penal 
Code, in which the accused is charged with 
making two contradictory statements, one of 
which ho must have known to he false, is that 
tho two statements, taking the words of those 
statements in their ordinar}* and natural 
meaning in tho light of the context in which 
they arc used, must bo irreconcilable. 

Whore the accused was charged with per- 
jury, in that he made a statement on the first 
occasion that ho saw one L, son cf R, run away 
from the custody of the peon, and, on the 
second occasion, that he saw one man going 
eastward and that he was not certain whether 
that man was the accused : • 

Held^ that the accused could not be charged 
or convicted for perjury, as, at the time of his 
second deposition, the accused was not asked 
to explain his first deposition in the light of his 
second statement. K Narayanan Nair, G 
Tnd. Cas. 409. 

ABDUR Rahim, j. 

( 34 ) 8- 103 — Perjury -—Evidence, sufficiency 
of. 

A sued B for ejectment from a certain house, 
B pleaded that he was the owner of the house. 
A produced two kiraynnamas executed by B, 
which showed that he was tho tenant of A. B 
said that he had left his signature on blank 
papers and it was on those papers that A had 
subsequently filled up the contents of the 
kiraynnamas ; he, however, subsequently en- 
dorsed on tho back of the dqcumcnts **Tahrir 
taslim haV* Upon the strength of thcendrose- 
ment, B was run down for perjury : held that 
the endrosement, was not alone sufficient evi- 
dence to convict B for perjury. Chatar Singh 
V. Emperor, 7 Ind. Cas. 420. 

TUDBAIiL, J. 

(34-a) 8. j93—Cr.P, 0,(Act V of 1898)’-Per’ 
jury — Sanction to yroseeuie — Judicial pro^ 
ceedings — Land Alienation Act (XIII of 
1900) — Delegation of power, 

13 Cr. 
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; The niorcg.ige6 having priduoei before the 
, Deputy Commissioner a copy of a mortgage- 
deed, that officer referred it to the Tahsildar 
i for investigation and report. The Tahsildar 
i did not make any enquiry. Before the Naib- 
i Tahsildar, tho mortgagee stated that no pay- 
I n^ents were made by the mortgagor to 
I him. On enquiry it was found that payments 
had been made which were indorsed on the 
j back of the original mortgage-deed and the 
j document was withheld for that reason. The 
Deputy Gorntnissioner sanctioned prosecution 
of the mortgagee for falsification of evidence by 
. fraudulently producing the copy and not the 
' original of the mortgage -deed and making a 
false statement before tho Naib-Thasildar. 

• Held that tho prosecution was illegal, for(l) 

* the mere production of the copy did not amount 
to falsification of evidence and (2) the proceed- 
ings before the Naib-Tahsildar were ultravires, 
Klayan Singh y. The Crown, 80 P.Ii.R. 

, 1910. 

j CHEVIS and SlIAH DiN, .JJ. 

' (il\ b) S. 193 — Prosecution under, when can 
be ordered. Sec ClUM. PRO. CODE, No. 141, 

' SM.Ij.T. 81. 

(3.5) Ss. 193, 311 — I’roRooution for perjury-— 
Delay in applying f«)r sanction — Effect. Eee 
Grim. Pro. Code, No. 8.5, 7 A.L.J. 50 

(36) S’ 104-A — Keeping a Lottery Office — 
Lottery, what is. 

Held, that, the office or place, the keeping of 
which is punishable under the first part of 
S.194-A of Act XTjV,of 1800, is tho scene of tho 
actual drawing of the lottery. But keeping a 
small office for doing preliminary business and 
correspondence, and not intended and fit for 
the drawing purpo.ses, is not indictable under 
this^part of the section. 

Held, also, that a scheme for distributing 
prizes, etc., of the following description, is a 
^lottery’ within tho meaning of the second part 
of the .said section. 

“Every subscriber pays Rs. 10-8 and gets a 
bond for Rs. 10. This sum is guaranteed by 
Olio of seven Banks, and not only is negotiable 
but can be cashed at the Bank at par at any 
time. The draws were to start when 2,000 
tickets had been sold, and, at stated intervals, 
further drawings were to be made until every 
one had got a prize or had had their money re- 
turned. Those who did not draw prizes in^he 
first draw would go qn drawing at each distribu- 
tion till they got a prize, or decided to withdraw 
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their money. Thus the original ten rupees 
was absolutely safe, the extra eight annas was 
to cover the cost of correspondence, etc.** 

Obiter:— \vi case of doubt, a penal provision 
of a statute should always be construed in 
favour of the subject. Madan Gopal v. The 
Crown. 14 P.W.R. 1910 (Cr.)-“17 P.R. 1910V= 
6 Ind. Gas. 620-11 Cr.L.J. 382. 

SHAH DIN and WILLIAMS, JJ. 

References : — XI Q.R. Div. Ij.R. 207 ; 
Cox’s Criminal Law Cases, 352; 1 K.B. 1907 
448, F.\ 1 M.H.C.R. 488; 22 M. 212, D. 

(37) Ss» /.9y, — Sale of more than what 

the decree allowed — Crifainal intention, 

M obtained a decree for sale of half of certain 
property. He executed the decree thrice. First 
he applied for sale of the half, but, in his second 
application, which was infructuous, ho applied 
for the sale of the whole property and actually 
got the same sold by his third application. On 
the judgment-debtor’s objection, part of the 
property was exempted, and the d(*croc-holder 
was put on his trial for an offence under S. 193. 
Penal Code, which in appeal was changed to 
8. 210. Held that the facts proved did not 
establish a criminal intention. Mangatrai v. 
Klng-Emperop, 7 A.L.J. 93 -5 Tnd. Cas. 693 = 
11 Cr. L.J. 202. 

TlTDHALL, .1. 

(38) S, WH— False evidence ijiven on questions 
bit police during investigation, 

S. 203 docs not apply to the case of a per- 
son who gives false evidence as a witness to 
the police in the course of their investigation, 
and that only in reply to questions put to him. 
It contemplates information volunteered by 
some person. Sarju Sarun v. Emperor, 7 
Ind. Cas. 50 (Cr.). , 

TUDRALL, J. 

(38-n) S. 210. See No 37, supra, 

(39) S. 211 — Sanction to prosec7ite — Inquiry 
in granting sanction— Report of police — 
Magistrate— Criminal Procedure Code (Act 
V of 1898). Ss. 201—203. 

Before granting any sanction under S. 211, 
Penal Code, the Magistrate ought to observe 
all the formalities prescribed in Ss. 201—203, 
Grim. Pro. Code. In other words, ho should 
examine the complainant, and then afterwards 
he Aight refer the matter to the police, and 
when the police report is rqpcived by him, then 
he may determine whether the complaint is 
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true or false. That gives him jurisdiotion to 

exercise his discretion and determine the 

question as to the truth or otherwise of the 

complaint. 

There is nothing in tho Code of Criminal 
Procedure which compels a Magistrate in 
express t%rms to examine any or all witnesses 
whom thecomplainant wishes to adduce, before 
dismissing a complaint and granting sanction 
under 8. 211, Penal Code. It may be contrary 
to justice to do that, but whether it is so or 
not must depend on the circumstances of each 
case, /n re Rachappa Tlppanna, 12 Bom. 
L.R. 229 = 5 Ind. Cas. 971 = 11 Cr. L. J. 338. 
CHANPAVAUKAR and KNIGHT, JJ. 

(40) S, 2 II -Tn'iUtuting criminal proceed- 
ings — Statement under S, 162, Crim, Pro. 
Code, 

A statement made under S. 1(52, Crim. Pro. 
Code, cannot be made the basis of a prosecu- 
tion for an offence under S. 211, I.P.C., when 
the accused made his statement, the law had 
already been sot in moti*m, and the proceed- 
ings cannot be said to have been instituted by 
the statement made by the accused under 
S. 162, Crim. Pro. (3odo. In re Krishna Baipadi- 
thaya, 20 M.L.J. 132-5 Ind. Cas. 908--=ll 
Cr. L. J. 286 = 8 M.L.T. 87. 

MuNRO and ARDUH RAHIM, ./.J. 

Reference 31 50G, F. 

(41) S. 21 1— Telegram sen t—Na complain t— 
No prosecution can be ordered— Crim. 
Pro. Code (.tcf Voj 1888), S. VJ3— Hearsay 
evidence, 

A Chaprasi sent a telegram to tho Collector, 
saying that the Tahsildar and certain others in 
his absence entered his house and forcibly 
inoculated his wife and children. The Collect- 
or sent the telegram to a Magistrate who 
examined tho Chaprasi and certain witnesses, 
who stati^l that they had heard that the 
complainant’s bouse was forcibly entered into. 
Finding tho statement false, he directed the 
prosecution of the complainant and his wit- 
nesses. Held that the complaint was no com- 
plaint in law, and a prosecution could not be 
maintained against tho Chaprasi under 8. 211, 
Penal Code. 

A hearsay statement should not bo recorded 
by a Magistrate while recording the deposition 
of a witness. If such a statement is recorded 
it cannot be made subject of prosecution under 
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5. 193, Penal Code. Ghedi Y. Kind-Emperop, 
7 A.L.J. 618=^6 Ind. Gas. 390=11 Cr.L.J. 861. 

KNOX, J. 

(41-a) S. 211. See Nos. 27 and 28, supra. 

(42) /8s. 21 It 182 — Complainit when it can 
form object of charge under^^ccused 
filing complaint under ^ before the disposal 
of original complaint against him — Con- 
viction under — Effect, 

A complaint must be disposed of in one way 
or another, before it can form the subject of a 
charge under S. 211, or, at the least, the res- 
ponsibility of instituting proceedings under 

6. 182 must be cissumed by the police them- 
selves. 

So, it is not open to any accused person to file 
a complaint against his accusers under S. 211 
before that pending against himself has been 
disposed of. And if, before final orders have 
been passed upon the original complaint, a 
Magistrate accepts a complaint against the 
accusers under S. 211 and convicts thorn there- 
on, the conviction is bad and ought to be set 
aside. Cpown v. Topan, 3 Sind L.R. 189=-^ 

4 Ind. Gas. 1160. ^ 

KNIGHT, J.C.* 

(43) Ss, 21 ^ 10 — Deprived of mxweable property 
— Necessary ingredient for conviction under 
S. 21o — Cattle disappearing— No presump- 
tion as toils being stolen— Cheating — Dis- 
honest motives must be present at the time 
of taking money. 

There can be no conviction for an offence 
under S. 215 of the l*ensil Code, until it is prov- 
ed that a person has been deprived of moveable 
property by an offence punishable under the 
Code. 

Whore a buffalo has dissippeared, there is no 
presumption that an offence has boon commit- 
ted in respect of it. 

In order to constitute an offence under 8. 420, 
Penal Code, the dishonest intent must either 
precede or accompany the act. of dishonesty. 

In re HemraJ y. Emperor, 6 Ind. Gas. 260 = 
11 Gr. L. J. 295. 

KNOX, J. 

(44) iS. 216 — Harbouring or edmealing — 
Order a person to be apprehended for an 
offence.” meaning of—” Punishable” 
meaning of. 

It is an offence under 8. 216, Penal Godc, to 
harbour or conceal a person for whoso appre- 
hension an order has been passed by a public 
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servant, even when such apprehension is sought 
to be made not for the purpose of trying him 
for an offence that he may have committed, 
but for enforcing a punishment already inflicted 
on him for having committed the offence. 

The expression * * order a person to bo appre- 
heifdod for an offence'* in 8. 216, Penal Gode, 
means only that the offence is the causa sine 
quo non of the apprehension. 

The word “ punishable" in the latter part of 
the section is used merely for the purpose of 
describing particular classes of offences, in 
relation to which the punishment indicated in 
the section is to be inflicted; and it docs not 
indicate that in a particular case the offence 
must not havt.' been punished. Santaji Koer 
V. King-Empepop, 11 O.L.J. 109 = 6 Ind. Gas. 
313 = 11 Or. L.J. 95. 

JHNKINS, C .J. and WOODROFFK, J. 

(44-^) S. 216-A. See No. 73, infra. 

(45) S. 223 — Negligently suffering a pri- 
saner to escape — Officer in charge leaving 
order to head constable — Negligence, 

Before a man can be convicted under 8. 223, 
Penal Code, of having negligently suffered a 
prisoner to escape, it must bo shown, not only 
that he was guilty of negligence, but that the 
escape was at least the naUiral and probable 
consequence of his negligence. 

Where an officer in charge of a Police Station 
was ordered to despatch certain prisoners, and 
ho left the police station ordering the head 
constable to despatch them, and in the way 
the prisoners cscax)cd. held that the negligence 
of the officer in charge was too remotely con - 
nectod wiih the escape, and he could not be 
convicted under S. 223, Penal Code. Dupga 
Ppase^Y. King-Empepop, 7 A.L.J. 907 (Cr.) 
=7 Ind. Gas. 411-= 11 Cr. L.J. 478. 

CHAMTEll, .1. 

(46) S, 22i — Escape from lawful custody — 
Neglect or consent of custodian. 

A prisoner, who e.scapos after h.s is arrested 
and before he is delivered by due course of law, 
owing to the neglect or consent of the person 
having him in custody, is guilty of an offence 
under 8. 224 of the Penal Code (a). Gov- 
epnment of Mysopo v* Appaji, 15 M. 0. 
C.R. 42 (Cr.). 

Stanley Ismay, c.j., and Krishna 

ROW, J. ^ 

Beference: — (a) (1908) 31 M. 271, 
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<S. — Escnite from custody — Arrest of 
j udgmeni -debtor — Judgment- debtor allowed 
to go by decree-hoUler ana jn'ocess-server. 

Where a person arrested in execution of a 
civil process was allowed to go by the decree- 
holder and tho process-server who h.id a r rested 
him : t 

Held that there was no offence of escape from 
lawful custody committed by tho person who 
was arrested (a), in re Tho Public Prosecutor, 
7 Ind. Cas. 392. '• 

IvKIHHNASVVAaH AlYKK, J. 

References : — (n) 18 M 401 ; 18 IM.L J. 540; 
31 M. 271 ; s Cr.L.J. 200, disiinguifihed, 

(47) .S’. 2‘J'j R — Ksctqte Jrom custody — DefatilL 
er for i}ayment of Government reoenue — 
Ilnle^. of Hoard oj Revenue^ U cl. (2) — Rand 
Revenue Act {111 of liJUl), Ss. 112, 143, 
141), 

The use of the word “ ordinarily ” in rule 9, 
clause 2, Rules of the Board of Rovonue, relat- 
ing to the recovery of arrears of revenue, shows 
that tho intention of tho Board was that in 
every c.asc process should issue against the lam- 
hardar in the first instance, but that occasion 
may arise when it is found expedient to issue 
process in tho first instance, against the dc- 
fjfulter. Under S. 142, Land Revenue Act, all 
tlio proprietors are jointly and severally respoii- 
sihle to (lovcrmnent for revenue, and the arrears 
may bo rcali.scd, under S. 14G, by the arrest 
and detention of the defaulter as defined in 
S. 143. 

The writ of demand and the writ of arrest 
and detention may issue simultaneously 
against the defaulter, tho words of S. 140, 
Land Revenue Act, are wide, and there i.s 
nothing to limit tho order in which they should 
issue. ^ 

Hence, where a co-sharer had made default 
in the payment of Government revenue and 
under a writ of detention was confined in the 
lock-up wherefrom ho escaped, held that he was 
guilty of an offence under S. 225-B, Penal 
Code. King-Emperor v. Gulab Singh, 7 A.L. 
J. 91 = 5 Ind. Cas. 449-11 Cr.L.J. 137 = 32 
A. 116. 

KNOX and KARAIllAT IIUSAIN, JJ. 

(48) S. 228 — Insult to public servant in a 
stage of judicial proceeding — Procedure. See 
Defamation, No. 2, 16 M.C.c.R. 9. 

(49) S- 2U6 — Knowledge that one's act is likely 
to disturb religiowt wcrshii)— ^Whether 
sufficient to o(mstitute offence under S* 296, 
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l.P.C, ^Notification by IHstricl Magistrate 
of hours of 7rorship ^ Right of pi'occssion ' 
during such hours. 

It is not necessary for the purpose of S. 29G, 
T.P.C., that tho accused should have had an 
active intention to disturb religious worship. 
It is sufficient, if, knowing they were likely to 
disturb it by their music, they took tho risk 
and did actually cause the disturbance. 

The Hciuisod had no right to pass the 
mo!=^r}uo with music, so as to disturb religious 
worship going on in the mosque, during the 
hours which had been notified as the hours in 
which religious worship would be carried on (a). 
The Public Prosecutor v. Sunku Seethaiah, 7 
M.L.T. 430 = 6 Tnd. Cas. 774- 11 Cr. L .T. 
400. 

Munko and Sankaran Naih, j.j. 

References (a) 2 M. 140 ; G M. 203, R. 

(.50) S. 297~Sce GRIM. PRO. CODE, No. 5G. 
24 P.W.R. 1910 (Cr.). 

(50-a) 8. 299. See No. 51, s^ipra, 

151) Ss. 2U9y 300, 302 — Murder — Culpable 
• homicide — J^iry — Misdirection — Imperfect 

statement of elements constituting o ffence-^ 
Failure to direct that every man isjmesnm- 
ed to intend the natural consequences of 
his act. 

Where tho accused had no legal excuse to go 
to a certain land in the possession of tho party 
of the deceased, armed with dangerous weapons, 
to enforce their right or supposed right, and a 
fight ensued, and the injuries indicted, though 
not premeditated, resulted in the death of the 
deceased : 

Held, per Sharfuddinand Teunon, JJ, (Chat- 
terjee, J. diss.), that the ease came under clause 
4 of S. 300, Penal Code, and a charge of mur- 
der ought to have been framed against the 
accused, and the Judge’s omission to do so 
vitiated 'the whole trial. 

An impcrfeci statement of elements consti- 
tuting an offence under clause 1 of S. 304, and 
the failure of the Judge to direct the jury that, 
in law, every man must be presumed to intend 
the natural and ordinary consequences of his 
acts, constitute very grave misdirection. 

Per Sharfuddin, J. — All murder is culpable 
homicide, but all culpable homicide is not 
murder. Subject to the five exceptions to 
S. 300, Penal Code, every act that falls within* 
one or more of the four clauses of that section 



201 


.202 


DIGEST OP Rases. 


Penal Code — (Contmued). 
is murder, and also falls within tho definition 
of culpable homicide in S. 299. Penal Code. 
Every act that falls within any or more of the 
four clauses of S. 300. Penal Code, in respect 
of which there oo-exist one or more of the sets 
of circumstauces described in the five excep- 
tions to that section, is. by that fact, taken out 
of section 800. Penal Code, but the act not- 
withstanding continues to bo within S. 299. and 
* since it is not murder, it is culpable homicide 
not amounting to murder. Every act that 
falls within S. 299 and does not fall within 
S. 300, since it is not murder, is culpable 
homicide not amounting to murder. Reaz- 
ud-dln Shaikh y. Emperor, 6 ind. Cas. 251 = 
llGr.L.J. 295. 

CUATTRRJKE, TEUNON and SHAUFUD- 
DIN, -JJ. 

(51-a) S. 300. See No. 51, sujjra, 

(di) oi. 3U0t Kxceyiion 5 — ApplictiMility of. 
When a person claims tho benefit of excep- 
tion 5, he must show that tho person whose 
death he caused consented to have tho act, 
which caused death, done upon him, knowing 
that it would cause his death or knowing that 
hia life would be endangered thereby. But it* 
is not sufiicient merely to satisfy tho Court 
that the person whose life he took voluntarily 
took the risk of death. 

So, where M voluntarily entered the com- 
pound of N*s house and rushed at N, knowing 
that the latter had a knife in his hand, and 
knowing that N had threatened to stab him if 
he came to tho house, and in the course of the 
struggle M was fatally stabbed, held that N 
was guilty of murder and exception 5 would 
not be applicable to the ease. Po Set v. King- 
Emperor, 5L.B.K. IGO. 

FOX, O.J. and PARLBTT, J. 

Reference: — 18 0. 484, 12, Mayuc’s Criminal 
Law of India, para 447 referred to and com- 
mented on, 

(53) S. 300 (1) and {2)— Murder — Intention 
to cause death or bodily 'injury likely to 
cause death — Attack of a violent and 
determined character — Causiuy severe 

injuries atid ruptures of the spleen in a 
healthy condition. 

Where A and his party attacked B, a strongly 
built man of about 35 years of ago, in a violent 
and determined manner, inflicting not less 
than 16 wounds on his body and causing severe 
.ruptures of his spleen which was- in a healthy 
condition, and so caused bis death, heldf these 
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facts leave no doubt that A and his party who 
attacked B either intended to cause B*s death, 
or that they attacked him in such a brutal 
manner, regardless of tho consequences, well- 
knowing that they would be likely to cause his 
d^th, and that the ofienco committed by A 
and his party therefore amounted to murder. 
Elem Molla v. Emperor, 37 C. 315=^6 Ind. 
Cas. 921=11 Cr. L.J.417. 

Brett and Chvty, .jj. 

(54) S 302^Jiurial of cj plosive substance on 
path — Explosion — Death of a passer- by — 
Murder — Presumption — Facts to be proved 
— Explosive Substances Act, VI of 1908 j 
Ss, 3, 5 -Gist of section 3— Essentials of 
S, 5 — Report of Chemical Analyst — How 
far and when evidence. 

The accused got made for him an iro)i arch 
and also gave a false name when be got the 
arch made. It was also proved that a piece of 
paper found at the house of the accused was 
taken from a copy of a certain book, and the 
j scraps found at tho scene of explosion were 
taken from a copy of the same book. Held, 
that the facts proved were not sufficient to 
sustain the conviction of the accused for tho 
offence, of murder and for an offence under 
B. 3, Explosive Substances Act, 1908. 

Held, also, that the accused was properly 
convicted under S. 5, Explosive Substances Act, 
1908. 

Per Chief Justice.— essence of the offence 
under S. 3, Act VI of 1908, is the unlawfully 
and maliciously causing, by any explosive sub- 
stance, an explosion of a nature likely to 
endanger life or lo cause serious injury to 
property. 

Though the circumstances that tlie accused 
gave no explanation and adduced no evidence 
as to why he got the arch made and as to how 
the piece of paper found at his house came 
into his possession, tell against the accused, 
yet they do not relievo the prosecution from 
the obligation of adducing such affirmative 
evidence as leaves no room for any reason- 
able doubt as to whether the accused was 
guilty of the offence with which be was charged 
(see the observations of Abdur Rahim, J., to a 
similar effect) . 

Per Abdur Rahim, J. — Under S. 5, Explosive 
Substances Act, 1908, it is not necessary to 
come to any more definite finding than that 
accused had possession of the explosive sub- 
stance under suspicious circumstanoos. 
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Tbo gist of S. 3 of the Biimc Act is the caua 
ing an explosion unlawfully and maliciously, 
which must bo proved in the ordinary way. 

The words of S. 114, Evidence Act, as is 
abundantly clear from the illustrations append- 
ed to it, indicate that the existence of Qnly 
such facts may bo presumed as are likely to 
have happened, having regard to the common 
course of natural events in their relation to the 
facts of the particular* case. 

A conviction for murder cannot be based 
solely on presumptive evidence {a). 

The law makes the contents of a report of a 
Chemical Analyst to the (iovernment evidence, 
and dispenses with the necessity of examining 
the expert as a witness in the case. But such 
report can be of no use, unless theic is proof 
of identity of the articles found during inves- 
tigation and sent to the c.bcmical examiner 
with the articles examined by him. 

Per Bejison, J. — The facts proved in this 
case lead one clearly to the belief that the 
first accused cither himself made the bomb 
and buried it in the path where it exploded, 
or caused it to be made and buried there by 
some other person, and in ^either case he is 
ijjqually guilty on the principle quai facit per 
altum/acU per se. If a person buries a bomb 
in a frequented path where it is almost certain 
to be trodden on, and to explode and cause the 
death of any one treading on it, and if it docs, 
in fact, explode and cause death, that person 
is guilty of murder, unless he can explain his 
action in such a way as to negative the inference 
as to his intention which the nature and cir- 
cumstances of the act suggest. Chukkapalli 
Ramayya Y. Emperor, 7 M.L.T. 314 = 6 Ind. 
Cas. 51 = 11 Or. L.J. 32*2 = 20 M.L.J. 667. 

SlK ARNOLD White, C.J., audBfNSON 
and A HD UR KAHIM, ,1.1. 

Reference :-~(a) 13 M. 426, Cons, and ExpU 
(84-a) 6\ 302— Murder —Retracted confession , 
Corroboration — Sulphate of copxwr poison’ 
ing. 

Whore one of two women (K and S daughter 
and mother.) R, gave birth to a female child, 
and 8 alone attended her, and the infant, while 
in their custody, died of sulphate of copper 
poisoning soon after its birth, the presumption 
is that they (R and S) have administered the 
poison, and they are guilty of murder even in 
the absence of clear motive for committing the 
«rime. The fact of tfteir taking no step 
towards saving the infant’s life is the evidence 
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of intentional, and negatives the defence of, 
accidental poisoning. Such a circumstance is 
sufficient to corroborate their confession of 
guilt retracted by them at the time of trial. 

Held, also, that in such a case capital 
sentence is not justifiable. Saidan v. The 
Crown' 43 P.W.R. 1910 (Cr.). 

JOHNSTONE and SCOTT-SMITH, JJ. 

(54-6) S. 302. See Nos. 9, 17 B and 51, supra. 
(54-c) S. 301. See No. 17, supra. 

(65) S. 307— Attempt to murder — Firing two 
shots — Statement of victim how far and 
irhen credible — Imjn'ign'iety of prosecuting 
a witness during trial — ]*7cjudicc — Exa- 
minalion of accused — Personal inspection 
of a spot by a Magistrate — >, 3^2 of Crim. 
pro. Code, 1898. 

Held, that : — 

(1) A person’s firing two shots successively 
at another person clearly shows murderous in- 
tent. 

(2) Where a victim in agony makes a state- 
ment as to what has happened with him short- 
ly after the occurrence, the comioctiou of a 
false story becomes highly, improbable though 
not quite impossible. 

(3) While a case is ponding, it is undesirable 
and improper to start prosecution of a witness 
for perjury or other offence, which the witness 
appears to have committed in connection with 
the case in the opinion of the presiding officer. 
To adopt such a course very often prejudices 
the party producing the witness. 

(4) It is against the provisions of S. 342, 
Grim. Pro. Code, 1898, to subject an accused 
person to a lengthy examination, before whole 
of the prosecution evidence is over ; particular- 
ly to cross-examine him regarding the line of 
defence which the accused is to adopt is hardly 
justifiable. 

(5) A Magistrate does not make himself a 
witness in the case by incorporating into it 
the results of his inspection of a spot, where 
something connected with the commission of 
the crime is alleged to have happened. Having 
visited the spot expressly for the purposes of 
the trial, he is fully justified in noting what he 
secs and in drawing reasonable inferences there- 
from. Malik Ahmad Yap Khan y. The 
Cpowd.l P.W.R. 1910 (Or.) *11 Or. L.J. 171 

5 Ind. Cas. 102. 

Johnstone, j. 

References: — 13 P.R. 1901, F. \ 19 M. 263, 
nof F. 
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(66) Ss. 307, 323--Intention to kill — Pre- 
sumption, 

The accused, in the course of a quarrel with 
her sister-in-law and in a fit of anger, flung 
her child, three years old, into a pond four feet 
deep, on the edge of which her house was situ- 
ated, and at the same time gave expression to a 
wish that the death of the child should rest as 
a curse on the woman with whom she was 
quarrelling : Held, that the circumstances gave 
raise to a presumption that the intention of 
the accused was to cause death of the child, 
and that she was, therefore, guilty of an oilcn- 
ce under S. 307, although the child was picked 
up by a stander-by without loss of time. 
Emperor y. M usammat Nannhi Bahu, 5 Ind. 
Cas. J38 = llCr. L. J. 48. 

KNOX and PlGGOT, JJ. 

(56-a) Si 311. See Noi 35, supra, 

(5G-6) S. 323. Sec No. 56, supra. 

(67) Ss. 3‘23, 325, lOU, 114— Sotting aside 
conviction on compounding the ollenco — Revi- 
sion. See CllIM. PRO. COOK, No. 167, 13 O.C, 
101 . 

(57-fl) S. 325. See No. 57, supra. • 

(t>s) cJ, 33:i — itssauU on Comtahle on duty 
— Duty need noi be imposed by law. 

Whore a Constable was employed to watch 
the accused, and the accused knew of it when 
he assaulted him. 

Held that the Constable was not doing any- 
thing in excess of his authority at the time of 
the assault, and the accused was rightly con- 
victed under S. 332, I.P.C, 

Held also that the duty need not be a parti- 
cular duty imposed expressly by the law on the 
particular occasion. In re Mahomed Yakoob, 
7 M.L.T. 386-6 Ind. Gas- 12-11 Cr. L.J. 
221 . 

MIIjLRR, J. 

Ref ercjice : —IS A. 246, E.Tpl. 

(59) S. 332 — Police officer arresting without 
warrant in case of burglary under S. 54, Grim. 
Pro. Code. — Assaulting police officer — Offence 
under S. 332, I.P.C. See Cktm. Pko. Code, 
No. 3, 18 P.R. 1910 (Cr.). 

(60) S, 339 — Wro^vgful restraint — Causing 
Pariahs to stand in a public street or 
preventing complainant from conducting a 
procession, whether amounts to obstruction, 

A person will not bo justified in complaining 
of wrongful restraint against a pariah, who, 
being lawfully in the public street on his own 
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business, refused to move when directed to- 
remove himself to a distance, knowing that, if 
ho remained, the complainant would be deterred, 
by fear of pollution, from passing near him. 

So, where A caused certain pariahs to stand 
in the public street in the vicinity of a temple, 
with the object of preventing B from conduct- 
ing a procession from the temple through the 
street, held, the act of A did not amount to an 
obstruction within thj meaning of S. 339, and 
it was B’s disinclination to go near the pariahs, 
and not the presence of the pariahs, which pro- 
veiitod him from going where he would, and 
that A did not therefore commit the olloncc 
of wrongful restraint, in re Venkata Bubba 
Reddy. 7 M.L.T. 366 = 6 Ind. Cas. 851 -- 11 Or. 
L.J. 263. 

M1L.LKR and MUNRO, JJ. 

(61) Ss. 339, 3fJ - What amounts to wrong- 
ful restraint. 

The complainants in this case charged six 
accused persons with the offence of wrongful 
restraint, inasmuch as they had restrained the 
complainants from passing through certain fields 
on their way to their well. 

Held that the accused cannot ho convicted of 
an offence under S. 341, I.P.C., because — • 

(1) complainants’ right of way is not suffi- 
ciently established ; and 

(2) it is not shown that accused a»*tcd other- 
wise than bona fide in obstructing them. 

Natba Singh v. The Crown, 22 1910 

(Cr.) — 7 Ind. Cas. 493=11 Cr. L.J. 495. 
Smith, j. 

Reference : — 25 P.R. 1886 (Cr.), F, 

(Cl-rt) S. 341. See No. 61, .supra. 

(If2) S. 3fil — Assault on constable by one 
accused — Other accused surrounding con- 
stable in a threatening attitude -Effect. 

Where one of the accused hit a constable on 
the face, and the other accused surrounded 
the constable in a threatening attitude, this 
finding is not sufficient to convict the other 
accused of assault within the meaning of 
8. 851, I.P.C. Munisaml y. Emperor, 8 M.L.T» 
118 = 7 Ind. Cas. 416=11 Cr. L.J. 483. 

MILLER, J. 

(63) S. 352 -'Resisting attempt by railway 
servant to put more passengers into the carriage 
—Assault. See ACT IX OF 1890 (Railways), 
No. 3, 31 P.W.R. 1910 (Cr.). 
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{Ci4) Ss. 352, 879, 447—Charge— Conviction 
under Sh. 352 and 447 — Conviction by appellate 
^lagiHtrato under S. 379— IjCgality. See 
CHAROK, No. 1, 7 M.Tj T. 202. 

(G4-rt) 6’s. ^'54, 37fi, fiii^Uape Difference he- 
tnwen attempts to nipe and assniilt to out- 
rage modentg —Fir^t report to the jjolice. ^ 

Held that, where, in the first report to the 
police, tVie girl merely stated that the accused 
seized her by the arm apd asked her to have 
connection with him, the conviction of having 
commitU'd rape cannot be maintained. 

But where evidence proves that he stripped 
her nearly naked and was lying upon her, when 
her crie.s attracted people to the spot, he 
commits an offence under Ss. 370, .511, and not 
merely under S. 354, Penal Code. Khadam V. 
Crown, 42 P.W.R. 1910 (Cr.). 

Kkiij, C..T. 

(65) 6'. 361^ Ku pl. — Kid napping married 

ininwr girl Lawful gunrdin^iship *' — 
** Father entrusted with caie of custody of 
the minor** — Judge to adhere t<> words of 
sectum ami not to substitute phrasiology 
of hts own — Misdirection — Failure to pkue 
evidence fairly befote jury —Sentence 
suffered under conviction set aside. 

m 

In ease of kindappiiig from lawful guardian* 
ship under section 3G3, Indian Penal Code, the 
Judge dealt with the question of guardianship, 
in his charge to the Jury, as follows : — 

“Now, the lawful guardian of a married 
woman is no doubt her husband. But there 
is the evidence before you that she came with 
the consent of the husband into the house of 
her father, if you believe such evidence. There- 
fore, the father of the girl wsis her de facto law- 
ful guardian for the time that the girl was resid- 
ing in her father’s house.” * 

Held, that in matters of this kind a Judge 
should adhere to the words of the particular 
section of the Penal Code with which he has to 
deal, and, not substitute phraseology of his 
own, and what should have been left to the 
jury was whether or not the father had boon 
lawfully entrusted with the care or custody of 
the girl, instead of the form adopted by the 
Judge. 

Held, further, that whore the Judge failed to 
place before the jury a fair and proper statement 
of the evidence that the girl came with the con- 
sent of her husband to the house of her father, 
his charge in this respect afnounted to a rois- 
direotion. 


Penal Code — (Continued). 

The Court in estimating what should be the 
proper sentence ought to have regard to the 
detention already suffered by the accused under 
a conviction which had been previously set 
aside. Emperor v. Nakul KablraJ, 11 Cr.L.J. 
9-4 Ind. Gas. 543-13 C-W.N. 754. 

JKNKINH, C.J., and MOOKRRJER, J. 

(65-nf) S. SGL—Defacto guardianship of 
cliildrcn --Right to sustain prosecution under. 
Roe CkIM. PHO. CORK, No. lG6-a, 8 M.L.T. 
300. 

(GG) S. 303 — Kulnnpinng from British India 
— Consent of person kidnapped obtained by 
false represt^ntations. 

Where the accused induced certain women 
(the complainants) to leave British India for 
Ceylon, on the misrepresentation that they 
were to be married to his sons, and after arriv- 
ing at Ceylon made them work as coolies on 
tea estate : 

Held, tliiit the women must be held to have 
been takcMi without their consent, and that the 
accused was guilty of an otienco under S. 368, 
Penal Code. In re Periasawmi Kangani. G 
fnd. Gas. 508 (Or.) -8 M.L.T. 91 -=11 Or. L.J. 
368. 

MlTil^liU and MUNKO, JJ. 

(GG-rt) S. 370. See No. 64-a, supra, 

(67) S. 379 -Theft -Claim of title by the ac- 
cused — Conviction for theft illeynl, unless 
the Court finds the claim to he a pretence. 

In a case uf alleged theft of fish from a tank 
which the accused claimed to have been in 
their possession and not in the complainant’s. 

Held that, if the accused asserts a claim to 
the thing alleged to have been stolen by him, 
ho should not he convioted, unless the Court is 
in a position to say that the claim is a more 
pretence. Dhirendra Mohan GoBsain y. The 
Emperor.' 14 G.W.N. 408 = 6 Ind. Gas. 794. 

JKNKINS, C. r. and WOODROPFE, J. 

(G8) flf. 379— Theft — Dishonest intention — Rc- 
taining passenger's umbrella to make him 
pay fare. 

The accused, an employee under a Steamer 
Company, whose business it was to check the 
tickets of passengers, asked to see the complain- 
ant’s ticket, but, the complainant not having 
got one, the accused took possession of his um- 
brella as security that he might be compelled 
to pay his fare, 
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held — That, there beinf( no Ruggostion that 
the accused intended either to get any wrong- 
ful gain to himself by compelling payment of 
the fare, or to cau^e any wrongful loss to the 
complainant who was bound to pay his fare, a 
conviction for theft was wrong. Matabar Sheik 
V. King-EmpePOP, 14 G.W.N. 936-7 ihd Gas. 
257 = 11 Gr. L.J. 444. 

H.4JaiNOTON and HOLMWOOD, JJ. 

(69) S. 379— Question of title or right to posses- 
sion of proim'tn stolen not determi'ned — 
Legalitg of coiivution. 

In this case, the accused was charged with 
having dishonestly carried away the produce of 
a tamarind tree, which was in the possession 
of the complainant, but which the accused con- 
tended was sold to him. The question whether 
the accused was or was not the owner of the 
produce was not decided, nor was it found 
whether the complainant had or had not a right 
to possession. Held thut^ in the absence of 
findings on cither of those questions, the con- 
viction was bad. Chiona Oarata Eeddi y. 
Emperor, 8 M.L.T. 119 = 7 Ind. Gas. 416 = 11 
■Gr. L.J. 484. 

MlLTiEli. J. # 

(69-a) S. 329 —See Nos. 14 and 04, supra, 

(70) Ss, 379, 429 — Conviction under — Appeal 
— Setting aside conviction in one but confirm- 
ing the sentences in both — Kjfect —Enhance- 
ment oj sentence. 

The Appellate Court should reduce the sen- 
tence when setting aside the conviction for one 
of the offences in respect of which the sentence 
was imposed by the lower Court. Otherwise 
the upholding of the sentence would amount 
to an enhancement of the sentence, which is 
illegal. Emperor y. Yapadan, 8 M.L.T. 177 
= 7 Ind. Gas. 416=11 Or. L.J. 483. 

MILLER, J. 

Heferences 30 M. 48 and 22 B. 760, R. 

(70-a) S- 380 — See No. 82, infra, 

(71) Ss, 391, 392 — Six i)e^s(ms charged — Three 
acquitted— C(mvicti on for dacoity — Nothing 
more than robbery disclosed in evidence— 
Alteration of conviction into one under 
S. 392, LP,C. 

Where there were six robbers, of whom three 
were acquitted, and the rest were convicted of 
dacoity under S. 391, I.P.G., and where the 
Sessions Judge nowhere, in his charge to the 
jury, directed their attention to the evidence 
as to the number of the robbers so as to show 
that there were five or more offenders and that 
the offence amounted to dacoity, 

14 i)r. 


Papal Code— (Con/intfed). 

held, that the conviction under S. 391 was 
not sustainable, and the same was altered into 
one for robbery under S. 392, I.P.G. Pidda 
Enumandugapu rniias Apula Ramudu v. Em- 
pePOP, 7 M.L.T. 340 = 6 Ind. Gas. 797 = 11 Gr. 
L.J. 249. 

* Benson and Sankaran Nair, .tj. 

(71-n) S. 392 — See No. 71, supra, 

(72) S, 39‘^ —Dacoity — Pnxif — Identification 
oj accused — Tracker —Evidence of — Benefi t 
of doubt. 

The accused were convicted of the offence of 
dacoity on the statements of the complainants 
as bo their identification and of the trackers as 
to the identification of their tracks. The dacoits 
had issued from the roadside jungle, made a 
sudden attack on the complainants and put dust 
into their mouths. The night was a dark one 
and each complainant was separately assault’ 
cd and overpowered, so that he did not and 
could not see what the dacoits did with the 
other. Two trackers were originally mentioned 
in the cknlctn. but only one was examined by 
the prosecution, the other was examined by the 
defence. Their evidence was found to bo ex- 
tremely suspicious. 

Held that, though there were suspicious 
circumstancc.s against the acemsed, they could 
not be convicted of the offence ch.i.>ged, as the 
evidence was not shown to be reliable. 

The Court observed that the tracker examin- 
ed by the defence must be regarded for all 
practical purposes as a witness for the prose- 
cution. Jahana v. The Crown, 71 P.L.B. 
1910. 

SHAH Din, j. 

(72-a) Ss. 395, 109— See MISDIRECTION TO 
JURY, No. 1, 7 M.L,T. 191. 

pS) 8». 395, 400, 316 A, Penal Code— Gang 
of dacoits, belonging to— Meaning of — Ap- 
pi'over evidence of — Corroboration of an ap^ 
prover evidence necessary for, « 

A person cannot be said to belong to a gang 
of dacoits within the meaning of S. 4(X), 
Penal Code, in respect of whom the Court is 
satisfied that his connection with the gang was 
limited and always intended to be limited to 
a series of acts, none of which amounced cither 
to dacoity or to abetmeut of dacoity, though 
they might be punishable under S. 216’A, 
Penal Code. 

It is not necessary for a conviction under 
S. 400, Penal Code,* that the person convicted 
must have taken part in any one dacoity. 
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Evidoijce, showing the actual participation 
by an accused in any given dacoity, is evidence 
both of his .association with the gang and of his 
object in such association. 

Evidence though not believed for the purpose 
of a conviction under S. 39.5, Penal Code, may 
yet bo relied upon for the purpose of a con^flc- 
tion under S. 400, Penal Code. 

A conviction under S. 400, Penal Code, 
cannot be cotisidercd bad in law, merely 
bcoaiiHe the evidenee on the record would also 
have justified a c*oi!vieti on f)f a specific ofTence 
under S. 39.5, Penal Code. 

No convietion c.an be based on the evidence 
of an approver without clear and independent 
corroboration. 

Evidence in corrobor.ition of the statement 
of an approver must be evidence tending to 
prove that the particular person to whom it 
relates was guilly of the offence charged ; it is 
not sufficioiit that it should merely corroborate 
the general accuracy of the story told by the 
approver. 

Evidence dealing with facts outside the 
knowledge of the approver would amount to a 
corroboration of the approver’s statement, if it 
tended to prove the guilt of the particular 
a^'cusod with reference to the oflonce charged. 
Gaya Deen and Raghunandan v. King- 
Emperor, 13 O.C. 2.35. 

Evans and Pickjott, .r.c.s. 

(73-o) Hs. 395, 411, 412 — Charges under — 
Misjoinder. Sec MISJOINDKK OF CHAKOFS, 
No. 1, 11 C.L.J. 182. 

(73-6) S. 397 — See No. 3 n, su2>rn, 

(74) S, -iOO — Dacoitf/ — lichmginy to a gaiKj 
of dacoits — Vroof — Evidence Jet fl of 
S- 30 — Confession — Accomplice 
— Corroboration, , 

To sustain a conviction on a charge under 
S. 400(1), 1.P.C-, for having belonged toagang 
of persons associated for the purpose of habi- 
tually committing docoity, there must be (1) 
proof of association and (2) proof that the 
association was for purpose of habitually com- 
mitting docoity, and the habit must be proved 
by an aggregate of acts (a). 

Previous convictions of the accused for daco- 
ity along with other dacoits is relevant against 
him, under explanation 2 of S. 14 of the Evi- 
dence Act. But the propriety of the accused’s 
conviction must bo judged exclusively by re- 
ference to the evidence adduced by the prose- 
cution at the trial. 


Penal Code — (OontinMed), 

The confessions made by the accomplices at 
previous trials for dacoity cannot bo taken into 
consideration against the accused under S. 30 
of the Evidence Act. Such confessions do 
not stand on a better footing than the sworn 
testimony of au accomplice, and cannot be 
trotated as good evidence against the accused, 
without being corroborated aliunde by inde- 
pendent evidence in material particulars, and 
specially in respect of the identity of the 
accused. Walia v. Crown, 18 P.L R. 1910 
(Cr.).-6 Ind. Cas. 492 = 11 Cr.D.J. 364. 

SiiAH Din and Williams, .tj. 

References .—(a) 9 P.R. 1880 Or. and (6) 1 
C.W.N. 146, li, 

(74-^/) 6’. ‘WO — Approver's evidence, corroho- 
ration necessary for — Accomplice — Con- 
fession 0 / accused — Gang of dacoits^ belong- 
ing to — Evidence AlI^ S. 30. 

The evidence of an approver cannot by itself 
be accepted as sufficient proof of the guilt of an 
accused. It must be corroborated by evidence 
independent of accomplices. 

^ A confession duly made at any time by one 
of several accused persons who are under trial 
jointly for the same oilence can be taken into 
consideration under S. 30 of the Evidence 
Act, but the value of such .a confession as 
evidence is very sm.aJl .and docs not constitute 
legally sufficient corroboration of the testi- 
mony of an approver either as to the corpus 
delicti or the identity of the person affected. 

The term “belong” in S. 400, Penal Code, 
implies something more than the idea of 
casual association ; it involves the notion of 
continuity and indicates a more or less intimate 
connection with a body of persons extending 
over a period of tiin sufficiently long to war- 
rant the inference that the person affected has 
identified him.self with a band, the common 
purpose of which is the habitual commission of 
dacoity. 'Hira Lai Y. King-EmpeFor, 13 O.C. 
243. 

EVANS and LINDSAY, J.C.S. 

(74-6) S- 400— Sec No. 73, supra. 

(76) Ss. 403, 409 — Oflonce under — ^Jurisdic* 
tion. See Jurisdiction (Genkb^vl). No. l,. 
7 P.R. 1910 (Cr.). 

(76) S. 406 — Criminal breach of trust — Fail- 
ure to account for money entrusted — 
Dishonest misapjp^opriation may be inferred 
from circumastances. 
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Failure to account for money entrusted to 
the accused for a particular purpose con- 
stitutes criminal breach of trust (a). 

Dishonest misappropriation may sometimes 
be inferred from the circumstances without 
direct evidence (6). H.A.L. GriBham v. Mu- 
tUBamy, 11 Cr. L.J. 44»4 Ind. Ghs. 762; 
U.B.R. 1909, 1 1.P.C,, p. 21. 

Shaw, j.c. 

References (a) 9 A. G66, doubted, (d) U.B. 
R. 1904-06, Indian Penal Code, p. 12« relied 
upon* 

(77; S, 4U0 — Deceased, j^roijerty of— Heir 
not justified in taking forcible possession of 
such property, 

A person, who claims to bo an heir to a 
deceased person, is not justified in taking pos- 
session of the property left by him, by force, 
from the person who is actually in possession 
of it. Crown y. Ram Ditta, 11 P.L.U. (Gr.) 
1910==fi Ind. Cas. 490-11 Cr. L.J. 364 = 41 
P.W R. 1910 (Cr.). 

RATTIGAN, J. 

(78) S. 408 “Jurisdiction. See CuiM. Pno. 
CODE, No. 77, 7 A. L.J. 819. 

(79) Ss. 40S, 467 — Misjoinder of chargee 
under — Retrial. SeeCRIM. Pho. CODE, No. 113, 

7 A.L.J. 225. 

(80) S, 409 — Breach of trust— run. Pro, 
Cade, S, 234 — Joinder of charge. 

As a general rule, no case should be commit- J 
ted to the Court of Session which can bo 
adequately dealt with by a Magistrate. 

When an accused is charged with criminal 
breach of trust in respect of a lump sum of 
money, the mere fact that the items composing 
that sum are specified and are more than three 
in number, does not render the charge 
obnoxious to S. 234 of the Grim. Pro. Code. 
Lakshmi NaraBlmhaiya y. GoYernmeot of 
Mysore, 15 M.C.C.R. 271. 

ISMAY, CJ., and CHANDRASEKHARA 
AIYAR, OPFG. J. 

(80-a)5. 409—Cheattng~-~Directors of a Loan 
and Deposit Society — Issue of false balance 
sheets —Balance-sheet containing incorrect 
entries — Presumption of guilty knowledge 
— Wrong classification of bad debts — Fail- 
ure to include Director's loans as a separate 
item — Position of auditors — Audito^‘'s 
certificate about the existence of securities 
— Criminal liability. 

The mere fact that the Directors of a Deposit 
and Loan Society passed an incorrect balance- 
sheet is not sufficient to justify the framing of j 
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a charge of cheating against them and placing 
them on their defence. The guilty knowledge 
of each Director cannot be presumed from the 
mere fact that he authorised the issue of a 
balance-sheet containing false entries, but must 
be decided in view of all the circumstances of 
the case, i.e., the nature of the false state- 
ments, the ease or difficulty with which their 
truth or falsity could be ascertained, the course 
of business of the society, the position, experi- 
ence and attainments of individual Directors, 
etc (a). 

liTis takes and omissions in the classification 
of debts as “doubtful “ or “ bad” cannot, in 
tbo absence of positive evidence of guilty know- 
ledge, be taken to afford any presumption of 
cheating on the part of the Directors of a limited 
Company. Nor docs the omission by Direct- 
ors to show their debts as a separate item 
afford any presumption of guilt. 

The above acts and omissions, though by 
themselves would entail strong civil liability 
on the part of the Directors, will not make 
them criminally liable. 

Where an Auditor, who does not happen to bo 
a trained Accountant, certifies to the existence 
of securities, and states that the balance-sheet is 
correct and according to law, ho cannot bo held 
liable criminally for failure to detect mistakes 
which would have revc.alod the financial un- 
soundness of the Company (6). Giles Seddon 
Y. 8.J. Loane, 8 Ind Cas. 326 (Cr). 

AIVLING, J. 

Re/crcnces : —(a) 16 A. 88, D. (6) (1895), 2 
Ch, App. 673 ; 64 L.J. Ch. 866, R. 

(80-a-i) S, 409 — Aiisapirroprintion — Burden 

of proof— Mixie of misappropriation of 

money, prosecution not bouiul to piove, 
Appeon was charged with misappropriation 
of money. The prosecution proved that he bad 
not returned the money when it was his duty 
to return it : 

Held, that the prosecution had proved its 
case ; and it lay on the accused to prove his 
defence. The prosecution is not bound to prove 
the actual mode of misappropriation of the 
money. Emperor y. Kadir Baksh, 8 Ind. Cas 
687 (Cr.). 

Richards and Tudball, jj. 

(80-6) S. 409— Trial of accused — Joinder of 
charges — Previous acquittal — Bar to trial. 
See Grim. Pro. Code, No. IIO, 12Bom.L.R. 
226. • 

(80-c) S. 409 — See No. 76, supra. 
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(HI) S, 411 — Stolen property belonging to 
several oicners — Separate trial and convic- 
tion for each item, when illegal. 

Where a pernou is found in possession of 
stolen property identified as belonging to diilor- 
ent owners, but there is nothing to show that 
he has received such property at difleruiit timfs, 
he cannot bu tried and convicted under S. 411 
of the Penal Oode separately in respect of 
the property identified by each owner. Pon- 
nappaohari v. Government of Mysore, 15 M. 

0. 0. R. 40 (Or.). 

Stanley Ism ay, c..]., and Krishna 
RAO, J. 

(81-a) S. 411 — .Joinder of charges. See OKI M. 
PRO. Code, No. 112-^/, 36 P.L.R. 1910. 

(Sl-a-i) S. 411 — burden of proof. See ClllM. 
PRO. OODE, No. 145-d, 8 M.L T. 418. 

(81-6) S. 411. See No. 73-n, supra. 

(81-c) S. 412. See No. 73-a, supra. 

(82) Ss. 414, 3S0—l roi)€rtii stolen by son — 
Jiestoratwn by father to owner — Deiual of 
knowledge of restoration when required 
to explain — Couriction of fatiwr under 
Ss. 411, SSO, legality --The words dispos'ing 
of %n S. 414 — Meaning and interpreta- 
tion of — Dealing with jn^gierty after theft 

^ — \Vhethi*r amounts to thejt or abetment 
ihe^'cof. 

Whore the accused restored to the owners 
property stolen by his son, and, subsequently, 
with a view to save his son from punishment, 
denied all knowledge of the restoration when 
required to explain it. and where the accused 
was, on these facts, convicted under S. 414 

1. P. 0. 

Held, that the accused committed no offence, 
and the eonvictiou was set aside. 

The words ‘ disposing of in S. 414, T.P.C., 
must he interpreted by the light of the words 
they are associated with, viz-, ' concealing’ and 
* making away with, ’ and they cannot be 
taken to include ‘ restoring to the owners.’ 

Dealing with the property after the theft 
was committed would not amount either to 
theft or to abetment of theft and S. 380 could 
not apply. Nga Yan E v. KIng-Emperop, 
U.B.R. 1910 (1st quarter), 8 (Cr.). 

Shaw, j.c. 

(83) S. 420 -Cheating — Evidence of the pre- 
vious mid subsequent conduct of accused 
when and in what cases relevant — Princi- 
ple of Civil Law when applies to a Crimi- 
nal case^Indian Evidence {Act I of 1872} 
JSs. i4. 15 and 54, 
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Held, that O, by falselys representing to L, 
that (r, had been instructed by a competent 
authority to recruit unskilled labour for service 
in .\frica, and that G, would, on payment of a 
certain sum of money as a fee for registering 
L’h name, would be able to engage L for service 
in that dhuntry, indace.s L, to pay him G the 
said fee ; G commits an offence punishable 
under S. 420, l.P.C. 

Held, also, that, in a case of the above de- 
scription, it is open to the prosecution, under 
Ss. 14 and 15 of the Indian Evidence Act 
(1 of 1872) to show that the act charged against 
the accused, was a part or a series of similar 
acts committed by him, or in which he was 
concerned at or about or before or after the 
doing of the said act in question, and that evi- 
dence of such other acts is relevant for the pur- 
pose of showing whether or not the intention of 
the accused was honest or fraudulent. But the 
evidence merely to prove thab the accused 
person’s character is such that he is likely to 
commit the act of cheating with which he is 
charged is not admissible. The distinction 
between those two propositions is quite apparent 
and has been well brought out in lieg v. Fisher 
(26 Tj.T.B. 122) (a). 

Held, further, that evidence of previous and 
subsequent conduct on other similar occasions, 
of a person accused of any of the following 
ofTcrices, is admissible : — 

(1) Arson — Heg- v. Gray (t Poster and 
Pinlason, N.P. 1102). 

(2) Embezzlement. — lieg v. Richardson (2 
Foster and Finlason, N.P. .343=8 Cox’s Crimi- 
nal Cases 4481. 

(3) False pretences — Reg v. Francis (Ijo-w 
J ournal Magistrates* Cases, page 97 = 2 Law Re • 
ports (Criminal Cases 128 and Reg. v. Rhodes 
I Q.B, 77). 

(4) Falsg coining. — Reg- v. Fuller (Russel 
and Kayan. page 308 and Reg. v. Wnulls\, 

(6) Forgery. — deg, v. Whiely (Russel and 
Rayan, p. 90) and Reg. v. Colebrough. 

(6) Obtaining credit by fraud. — Reg, v. Wyalt 
(1 K.B. 188). 

Held, further, that a principle of Civil Law 
can equally apply to a criminal case, provided 
it is not in any way against any of the princi- 
ples of Criminal Law. 

Held, further, that per se a promise to do 
something in the future may not amount to a 
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false pretence or to cheating. Oirdhari Lai v. 
The Crown, 26 P.W.B. 1910 (Cr.) = 6Ind. Cas. 
964 » 11 Gr.L.J. 428. 

RATTIOAN, J. 

References : — (a) 36 C. 573 ; 14 Bom. 414 ; 4 
Law Reports Common Pleas Division, p. 106 ; 
95 Law Times Reports 304; 2 Q.B. ^58, F.\ 
19 Bnm. 51, D, 

(88-rt) 5. 420 — Cheating — yiorigagor not 

disclosing his defective title, 

Heldt that mere suppression of some facts at 
the time of borrowing money docs not amount 
to chcsiting, where there is no evidence of either 
active deception or dishonest or fraudulent 
action. So where a person mortgaged to another 
for Rs. 1,000, a mortgage executed in his favour 
of a house forRs. 2,000, and also agreed that, 
in case of his mortgagee not being able to re- 
cover his money from the mortgage rights, he 
would make good the money from his other 
property, there is no clement of cheating in that 
person’s act, even if he knew at the time of 
borrowing money that his mortgagor’s title to 
the house was defective, and did not disclose 
this defect to his creditor (a). ^ 

A mortgage of a^mortgage of a house is not a 
re-mortgage of the house (d), Hari KUhan Y. 
The Crown, 40 P.W.R 1910 (Cr.). 

REID, C\.T. 

References (n) 19 B. 716 ; 27 A. 302, R. 
(6) 27 A. .302, R, 

(83-6) S. 420 — Sec No. 43, siqtra, 

(84) S. 421 — Insolvent — Praudulent transfer 
— Magistrate’s jurisdiction to try the offence. 
See ACT TIT OF 1909 (PuESY. Towns Insol- 
vency) No. 1, 12 Bom. L.R. 760. 

(84.a) S. 425 — Mischief — Blocking up a 
channel — Qivil rights — Toi't. 

Whore the accused blocked up a channel, the 
result of which was that the surplus water 
flowod direct on to the complainant’s land and 
damaged his crop, and the site of the channel 
was the common property of all the accused ; 

Held^ that the act of the accused did not 
constitute the offence of mischief and that 
complainant’s remedy for any damage he had 
sustained lay in an action in the Civil Courts, 
/n reKondi Chetty, 8 M.L.T. 385 (Cr.). 
AVLING, J. 

(85) Ss. 425, 480 — Mischief —^Necessary ele- 
ments of the offence^Knowledge of causing 
wrongful loss to others — Insufficiency of 
evidence — Gonvio tion. 


Peyal Code— {ContiniUd). 

In order to convict a person of criminal mis- 
chief, it must bo proved that the accused did 
the particular acts in question with the knowl- 
edge that they were likely to cause wrongful 
loss or d.aimige to other persons. Where the 
intention was not to cituse loss to any body, 
but to protect th-3 accused’s own property 
which was in danger of injury, the mere fact 
that the accused, by cutting through a bund 
and permitting a portion of the water of a tnl 
to escape, caused therSby a diminution in the 
supply of water for agricultural purposes, is 
not sufficient to base a conviction, under 
S. 430, Penar Code, unless it be proved that 
wrongful loss or damage resulted to some per- 
son from such diminution in the supply of 
water (a). 

The mere diminution in water supply does 
not lead to the presumption that loss or damage 
was thereby caused to some person. Moham- 
mad Y. Emperop, 11 Cr. L.J. 16S — 5 Ind. 
Cas. 660. 

PIGOOTT, J. 

Reference :S O W.N. .370, H. 

(85-a) Ss. 425, 480 —Conviction tinder S. 480 
— Condition precedent for — Crim. Pro. Code, 
Act Vof 1898 S. 417— Object, 

A condition precedent to a conviction undar 
S. 430, 1.T^C., is that the accused has com- 
mitted mischief, as defined in S. 425, and it 
must be proved that ho caused destruction of 
some property or some such change in any. pro- 
perty or in any situation thereof, os destroyed 
or diminished its value or utility, or affected 
it injuriously. 

The more fact that he has dealt with water 
does not constitute an offence punishable under 
S. 430, LP.C. 

The object of S. 417, Crim. Pro.Code, is not to 
enabte the Local Govornmeut to obtain from the 
Chief Court opinioii.s on abstract points which 
do not arise on the facts established. The 
object of the section is to enable the Local 
Government to have a wrongful acquittal con- 
verted into a conviction or to have a retrial. 
The King v. Fateh Din, Baland Khan, Amip 
Khan and Buta, 14 P.R. 1909 (Cr.) == 25 
P.L.R. 1910. 

REID, C.J., and WILLIAMS, J. 

(86> S. 426— Ploughing bona fide on widotc- 
ed daughter's husband's land — Whether 
an offence. 

The accused was the father of the sonless 
widow of the deceased brother of the complain- 
ant and was charged with criminal trespass 
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on tho lands of the complainant by ploughing 
thorn without right. Ho admitted that ho enter- 
ed the lands as they belonged to his daughter. 
He was convicted on tho presumption of 
criminal intent. Held that, as there was 
no evidence that tho entry on tho land was 
with intent to commit an offence or to inti- 
midate, insult or annoy any person, tho con- 
viction must be set aside. Hanikka Yeera 
Raghava Chariar v. EmpeFOP, 8 M.L.T. 240. 

MII-TjKB, j. 

(86-a) S. 426 — Cognizance of an offence of 
mischief by cutting trees— Order of attachment 
— Legality. See CfllM. PRO. CODIO, No. 81, 
37 C.221. 

(87) Ss. 4i7 — Accused entering f(n' 

the pnt'fxise of building the trail of one of 
them — Trespass — Villa irfnl assembly — 
Conviction — hcgality. 

Where the accused were convicted under 
Ss. 426, 143 and 447, 1.P.C.. for having entered 
into a vacant nmnnt forming themselves into no 
unlawful assembly, broken down a wall and 
rebuilt it, and where it appeared from the 
evidence that one of tho accused continued to 
remain in possession of the wall on his own 
ri^ht, and that the accused went to the place 
neither to commit any offence, intimidate, 
insult nor annoy tho complainant, 

ludd, that the accused did not form them- 
selves into an unlawful assembly and that their 
conviction was wrong, tii re Sarvana Pillai. 

8 M.L.T. 222. 

Sank.vuan Nair, j. 

(87-0) S. 429. See No. 70, supra. 

(87-6) S. 130. See Nos. 85 & 85n, supra. 

(87-c) S. 136. See No. 17-6, supra. » 

(87-c-l) S. il7 Tn'’spass— Criminal force 
not an essential element — Crim. Pro. Code, 
S, — Dispossession must he accompanied 

by Criminal force. 

No action can bo taken under S. 522 of the 
■Grim. Pro. Code, unless tho di.sposs6ssion of the 
property was attended with Criminal force (a). 

In criminal trespass, criminal force may be 
u.sed as a matter of fact, but tho use of criminal 
force is not an essential of the offence. Ibrahim 
Khan y. Emperor, 8 Ind. Cas. 219 (Or.). 

Karamat Husein, j. 

References :—[a) 25 A. sfl ; A.W.N. (1903) 
.41, F. 
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(87-d) S. 447. See Nos. 64 & 87, supra. 

(87-e) Ss. 447, 442 — Criminal trespass — 
Mischief— ’Damage of one's (non property by 
himself — Intention. 

The accused, a peddah, acting solely in the 
interest of his master R, removed or damaged 
certain bamboos belonging to H, which were in 
the possession of tho Court of Wards. He Y^as 
convicted of criminal trespass and mischief. 

Jleld, that the conviction of criminal trespass 
was wrong, as the accused entered upon pro- 
perty in the pos.session of his master without 
intending to commit an offence or to intimid- 
ate, insult or annoy tho Court of Wards. 

Held, also, that the conviction of the accused 
of mischief was unsustainable. Although a man 
may commit mischief by damaging his own 
property provided he does so in order to cause 
wrongful loss, it can hardly be said that a man, 
who damages his own estate — though ho has at 
pre.seiit a qualified interest — damages the trus- 
tees in possession, whose only object is to pre- 
serve the estate for the benefit of the owner. 
Parmeshwar Singh v. Emperor 7 Ind. Cas. 
f?12. 

IIOLMWOOD and DOSS,*Ij.f. 

(88) S. 457— See GRIM. PRO. CODE, No. 177 
19 P.W.H. 1910 (Or.). 

(89) Ss. 463, 467 — Eorgery — W’aub of sanc- 
tion for prosecution — Effect. See CliTM. PRO 
CODE, No. 92, 14 O.W.N. 479. 

(90) S. Ibl —Making a false document what 

is — persons signing bail bmul with names 

not their own, whether guilty of offence 

under. 

A person makes a false document, who dis- 
honestly or fraudulently signs a document with 
the intention of eaus.ng it to be believed that 
the document was signed by a person by whom 
he know.s it was not signed. So, where two per- 
sons signed a bail bond with names not their 
own and before signing the bail bond said to tho 
M.agistrate that t'lcir names were the names 
they afterwards signed to the bail bond. 

Held, that, since there was no intention on 
the part of the accused to cause the Magistrate 
to believe that tho bail bond was signed by any 
person real or fictitious other than the accused, 
the accused were not guilty of an offence under 
S. 464. Yenkaraju Yenkatasami v. The Em- 
peror. 8M.L.T. 125(Cr.). = ll 0r.L.J. 440« 

7 Ind. Cas. 176. 

MUNBO and SANKABAN NAIR, JJ. 
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(90-a) S. 464~Seo No 2, mpra. 

(91) Ss. 465, 477-A-^Fahification of a regis- 
ter to conceal a fraud — Intention at time of 
offence. 

The accused, a postal clerk, retained the 
proceeds of a V.P.P. lor 3 months, and only 
then remitted it to the vendor. Meanwhile ho 
made a false entry in the Register of V.P.P. 
articles, to the effect that the parcel in ques- 
tion had been refused by the addressee and re- 
turned to the vendor. 

Held, that, if the accused committed any 
offence at all, it was one falling under S. 477-A 
and was triable only by the Court of Sessions. 
The Magistrate could not give himself juris- 
diction by charging and convicting under 
S. 465 (a). 

Held, also that the falsification of books with 
the object of concealing a fraud previously 
committed would bo an offence (6). 

Held further in the present case that, as the 
accused was merely withholding the money 
with the apparent intention of misappropriat- 
ing it, the offence of criminal broach of trust 
was iuccunplcte. Tu such circumstances the 
falsification of the books would not be done to 
conceal an offence previously committed but 
to assi st in the completion of the ollence ; it 
would be part of the scheme. 

Held also that, if the accused subsequently 
thought better of it and remitted the money, 
that would not alter the character of the falsi- 
fication, which must be judged by the accused’s 
intention at the time he made it. King- 
Emperor V. W. G. Das, U. B. R. (1909) 1th 
Qr. Penal Code. 29. 

SHAW, J. 

References :—(a) U.13.R. (1897 1901) I. 328, 

AppL (6) 11 M. 411; 1 Weir 554, 22 C. 313 ; 35 
C, 450, F.; 6 N.W.P.5G; 2 N.W-P. 11 ; 5 A. 
633; 8 A. 653 ; 4 B. 667, V.Ji’., U.B.R. (1892 
—96) I 279, IL 

(91-a) S. 467— See Nos. 79 & 89, supra. 

(91-b) Ss. 407, f08, 420 — Jurisdiction — Ordi- 
nary First Class Magistrate— Offence exclu- 
sively triable by Sessums but including 
minor offences triable by Magistrate — No 
power to try — Power to discharge or to com- 
mit to Session — Conviction by himself illegal. 

Forgery of a hundi is an offence under S. 4G7, 
I.P.G., which is exclusively triable by a Court 
of Session. 

A First Class Magistrate, not holding powers 
under S. 30, Grim. Pro. Code, could not dispose 
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of the case himself, even though the offence 
charged includes minor offences under Ss. 420 & 
468, 1.P.C., triable by him. 

The Magistrate can only dispose of the case 
either by a committal to Sessions or by an order 
of discharge. LekhraJ v. The Crown, 31 P.R. 
1910 (Cr.). 

Chrvis, j. 

(92) S. 471-' Copy of false document— Whe- 
ther false document— Conviction— Legality. 

A copy of a document alleged to be false 
docs not come within the definition of a “false 
document ” and a convictiftn under S. 471, 
T.P.O., upon such copy, cannot stand, /if re 
Gopalakrishna Heggade, 7 M.L.T. 428 = 20 
M.L.J. 634 -6 Ind. Cas. 776=11 Cr.L.J. 401. 
MUNRO and SANKARAN NAIR, JJ. 

(92-/i) S. 471 — See No. 2, supra. 

(931 Ss. 476. 40--()fience — Interpretation. 
SeeCRIM. Pro. CODK, No. 90, 12 Bom.L.R. 
3S3. 

(93-u) S. 477-A - See No. 91, supra. 

(94) Ss. 482, 486 — Existence of differences not 

likely to mislead- Conviction under Ss. 482 
486 — Maintainability— Use of the word 
'copyright — False description — Conviction 
niuler Ss 6*, 7, Act 7Fo/i<9^;.9. • 

Where the title page of the alleged piracy 
and the title page of the complainant’s book are 
80 different that no one is likely to have been 
misled, a conviction under Ss. 482, 486 Penal 
Code, cannot be sustained : where, in the title- 
page of his book, the accused has put the word 
* copy-right ’ which is proved to be a false trade 
description, he is guilty under Ss 6 and 7 of 
Act IV of 1889. in re Kanchi Doraisawmy 
Mudaliar, 7 M.L.T. 309. =6 Ind. Cas. 683 = 11 
Cr.L.J. 393. 

^fuNRO and SANKARAN NAIR, .T.T. 

(94-a) S. 486. See No. 94, supi’a. 

(95) S. 494 — Bigamy — Person aggrieved — 
Code of Criminal 1 Procedure (Act V of 1898), 
S, 198 — Procedure- -Commitment. 

In a case of bigamy, the person aggrieved is 
either the first husband or the second husband, 
and not the father. Hence, where, in such a 
case, a complaint was preferred by the father 
of the husband, under S. 494, Indian Penal 
Code, but not by either of the husband, held, 
there was no valid complaint before the Court 
and the commitment was bad. King Emperop 
Y. Lala, 7 A.L.J. 10=-32 A. 78. 

TUDBALL. J. 
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(98.a) S. 4.94 Re-marriage of Hindu when 
Christian wife alive ^ Whether' bigamy. 

The accused, a Hindu convert, to ChriKtianity« 
married a Christian ^voman according to the 
rites of the Roman Catholic religion. Sub> 
scquently ho reverted to Hitiduism, and during 
the lifo'time of his Christian wife, married a 
Hindu woman in accordance with Hindu rites. 
Held, the offenco of bigamy w.is not committed. 
Emperor v. Antony, .S3 M. 871. 

Audur Uah[m,.7.^ 

References '• — 3 M.II.C.R. App. VTI, 4 M.H. 
C. r! App III, . 

(96) S. 498 — Enticing away a married 
woman — Jhanjrnra marriages valid in the 
Kangra District — Divorcing and selling 
a wife illegal — A'o offence in the absence of 
lawful marriage. 

Held, that a complainant is incompetent 
to prosecute another man under S. 498, Penal 
Code, for enticing away a woman, unless he 
establishes that ho is her lawful husband. 

Jhanjrira (Chadar Andazi) inarriago with a 
widow is no doubt valid according to the 
custom prevailing generally in the Kangra 
District, but there is no custom (and even if 
there be any, it cannot be enforced) allowing a 
Yiusband to divorce and sell his wife to another 
on receipt of pecuniary compensation. Such a 
connection between the woman and the pur- 
chaser docs not CH'ate any legal relationship of 
husband and wife which can be recognised by 
any Civil or Criminal Court. Nihala and 
Khazana v. The Crown through Kharku, 
22P.W.R. 1009 (Cr.)--4 Tnd. Cas. 1042-11 
Cr. L.J. 15.5. 

WILLIAMS, J. 

Reference:— VS P.R. 1890, E. 

(97) S. 498 — Enticing away n inartied Woman 
— Ciim. Pro. Code {Act V of 1498) 
S. ,3E) - Conqxmnding of offence before 
Police. 

The complainant, a man of some 50 years of 
age, had a wife of some 16 years of age On 
2nd September, 1907, he brought a case against 
one K and his mother, under S. 498, I. P. C. 
On the 18tb January ho compounded the case. 

On the 18th December, 1908 he instituted a 
case against the present petitioner under Ss. 
497, 498 and 3G3, I.P.C., asserting that, on let 
February, 1908, the petitioner had taken away 
his wife and child after removing the hinges of 
her door. Tn the proceedings that ensued, he 
stated that his wife had left him in his absence, 
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and simply mentioned his suspicions that 
petitioner had got hold of the woman through 
the agency of the third person. 

On the 18th March, 1909 a compromise was 
effected before the Inspector of Police, when the 
case was under investigation by the police, and 
the same was withdrawn. 

On 7th May, 1009 the complainant asserted 
that he had been forced into the compromise 
and wished to go on with his case against the 
petitioner. The Magistrate ordered a warrant 
to he issued against the petitioner for an offence 
I under S. 198, T.P.C. 

Held, that, as the offence had been com- 
pounded, the proceedings before the Magistrate 
werci ultra vires. 

That, as to the charge of kidnapping, it was 
impossible under the circiimstances of the case 
to prove it. Crown v. Harman Singh, 22 P.L. 
R. 1910 (Cr.) = 6 Tnd. Cas. 497 = 11 Cr.L.J. 
366. 

Johnston K, .i. 

(97o) S. 491 — Adultery — Woman going to 
necused of her own accord — Sentence. 

When the accused is convicted of an olTence 
under S. 498 of the T.P.C. ,‘nnd it appears that 
the woman, being not on good terms with her 
husband, went to accused of her own accord, a 
sentenco of one year’s rigorous imprisonment 
is too severe. Rasul Khan v. The Kiog-Em- 
peroF of India, 33 P.Ij.R. 10. 

Shah din, .t. 

(98) S. 499 — DefamatUm — Calling a Parsu- 
tia Kaisth “ Kori Chamar.” 

The accused referred to the complainant, who 
was a Parsutia Kaisth, as a “ Kori Chamar ” 
with the result that none of the priests attend- 
ed the religious ceremony which had to be 
performed at the .. nnplainant’s house : 

Held, that the accused were guilty of an 
offence under S. 499, Penal Code. Bachoha 
Paragwa,! y. Emperor, 6 Ind. Cas. 876 (Gr.) 
= 11 Cr. L.J. 413. 

Richards, .i. 

(98-a) S. 499— Defamation. 

When an accused person is charged with the 
offence of defamation, his guilt or innocence is 
to bo determined solely with reference to the 
provisions of the Indian Penal Code. Labbe 
Emam Sab y. Khaji Mahomed UmmaJI, 15 
M.C.C.R. 275. 

ISMAY, C.J., Krishna Rao and 
Chandrasekhara aiyar, jj. 
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(98-a-i) S. 499— Soe No. 7, supra. 

(98-6) S. 409^ Exceptions 1 and 9 — English 
Law — Defamation — Jushficntion — Quali- 
fied pvimlege — Good faith, necessity of — 
Due care and caution. 

Where the accused, in response to a letter 
from the comnnltee of the PanjibhaiMamayat 
calling upon him to show cause why he should 
not thouceforch be regarded as no longer a 
member of the Jamayat and be debarred from 
its privileges, forwarded and published in two 
newspapers a letter which contained the follow- 
ing among other allegations, viz., (1) that 
the Panjibhai Jamayat is a “ dangerous society 
giving every oncouragoment to murder and 
assassination and (2) that the real object of the 
notice is ‘ to incite ’ and arouse the intolerance 
and murderous feelings of the ‘ignorant, 
deluded and fanatic nieml)crs of your society 
to the necessary pitch for, and for the express 
object of, taking my life’ 

Held that these imputations were highly 
defamatory and were not only wholly unjustifi- 
able either for the protection or for public 
good, but were also calculated greatly to 
enhance the fanatical resentment of the Panji- 
bhai community against the senders Lhore from. 

Exceptions 1 and 9 of S. 499, I.P.G., codify 
those portions of the law of libel juid slander 
treated in iOnglish text books under the heads 
of justification and qualified privilege. 

Under exception 1, it is a good defence in 
criminal cases that the words complained of 
are in fact true, and that it was for the public 
benefit that the matters charged should be 
published, even though the actual motive of 
publication was malevolence. 

The defence of qualified privilege extends to 
communications made by a per.son who has a 
legal, moral or social duty to some particular 
person or persons, who have a corresponding 
interest or privilege to receive it, and such 
communications might bo not only allegations 
of fact that could be proved to be true but also 
expressions of opinion and porsoual inferences. 
The use of the expression “ imputation on the 
character ” in exception 9 cannot be taken to 
imply that allegations of definite nets are 
excluded. Exception 9 for all practical pur- 
poses covers exception 1 

In order to bo entitled to the benefit of tho 
exceptions, the accused must show that he in 
good faith made tho imputation in self-defence 
or for public good. Ho must have acted with 
due care and caution, and the actual word^ 
16 Cr, 
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used, tho manner in which the words are pub- 
lished, the persons to whom they are communi- 
cated, must all be limited to the reasonable 
requirements of the occasion. Jaffar Fadu 
y. The Crown, 4 S.L.R. 67. 

Crouch, a.j.c, 

•(98-c) Ss. 499, Ex. (9), J)00 — Defamation^ 
Party to suit — Party to suit — Privilege--^ 
Good faith. Grim. Pro. Code, S.19S — Person 
atjgrievc>{ —Master cannot stie for defama- 
tion of servant. ** 

Plaintiff to a suit is not privileged under 
exception 9 to S. 499, Penal Code, unless the 
allegations made in the plaint were made in 
good faith (a). 

A plaintiff in a rent suit made the fol- 
lowing allegation in his plaint : — “ In 1310 P. 
the plaintiff gave evidence in defence of Sub- 
Inspector, G. In consequence of this, defend- 
ant M became exceedingly annoyed with tho 
plaintiff and the servants of tho defendant 
began to oppress tho plaintiff in all manner of 

ways and by threats of confining him and 

of having him disgraced by beating, realized 
this amount from him.” 

On the basis of the above allegation M made 
a complaint under S. 500, Penal Code: 

Held, that tho allegation defamed not M but 
his servants, and action for defamation could 
not be sustained at tho instance of M. Til 
Kanchan v. Emperor, 8 Tnd. (^^as. 220. 

K \KAMAT HUSAIN, J, 

References[:^2Cy U. 43 ; 12 M.L.J. 413, R. 

(99) Ss. /.V.9, 500 —Defamation — Letter ad- 
dressed to a legal practitioner in reply to the 
notice of a claim on behalf of his client, 
trkich contains imputations concerning the 
client — Publication — Privileged commu- 

^nication - Imputation addresseti to the per- 
son himself — Defaming husband in wife's 
presence and vice versa — Grim. Pro,\ Code, 
S. U9. 

Held that 

(1) Where a person, to whom caebaim is pre- 
sented by a legal practitioner on behalf of his 
client, in replying exceeds tho privilege by 
sending to the legal practitioner a letter con- 
taining defamatory statements concerning the 
client, the publication is complete when the 
latter is received and read by the legal practi- 
tioner. 

Any one in tho transaction of business with 
another has a righttto use language bona fide, 
which is relevant to that business and which a 
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due regard to hi« own interest makes necessary 
even if it should, directly nr by its consequences, 
bo injurious or painful to another ; and this is 
the principle on which privileged communica- 
tion rests ; but defamatory comments on the 
motives or conduct of the party with whom he 
is dealing, do not fall within this rule. « 

(2) In the present case it was enough for the 
respondent to deny the truth of the petitioner’s 
claim on the ground of enmity, but to go tho 
length of attacking his clmractcr and writing 
the letter, tho material portions of which arc 
given below, is prima facie defamatory and 
does not fall within any of tho exceptions to 
S. 499, Penal Code. 

“ Dear Sir, — In reply to the notice, dated tho 
9th February, 1908, 1 state as follows 

“I inspected tho account of Kalka Municipal 
Office as Senior Auditor. In tho course of tho 
audit, embezzlements to the extent of about 
Rs. 1,000 were committed by Dr. J., the Sani- 
tary Officer at Kalka. . . . All these statements 
showed dishonesty on tho part of the I)f>ct.or. I 
stated in my report that during the last year, ho 
must have embezzled about Rs. G,000. On iny 
report tho Doctor was transferred from Kalka... 
... My report was subsequently printed and sent 
to*tho local officers. 1 discharged my official 
duties honestly, and this is tho reason why Dr. 

J, is inimically disposed towards me. I owe 
him no money nor did I borrow any money 

from him The local authorities taking 

pity on tho Doctor on account of his old age 
wore content with his transfer only. In fact, 

I, in my report, and also tho Examiner, recom- 
mended that he (Doctor) should bo criminally 
prosecuted — 

(3) Obitere : — Defaming husband in wife’s 
presence and vice versa is sufficient publication 
within the meaning of S. 490 and is punishable 
under S. 500, I,P.C. (bK 

But tho uttering of a libel by a husband to 
his wife is no publication and consequently is 
not an offence under S. 500, T.P.C. (c). 

(4) It is settled law that the communication 
of defamatory matter concerning a particular 
person to that person only is not publication 
within the purview of S. 499, Penal Code (d). 
Dr. J. y. SheP Bingh. 0 P.VV.R. 1910 (Cr.) 

= 10 P.R. 1910 (Cr.). 

ROBERTSON and SHAH DiN, JJ. 

References: — (a) 12 Adolphus and Ellis, Q. 

B. 733 ; G C.B.N.S. 614 ; (1887) 4 Times L.R. i 


Penal (Concluded), 

159 & 30 American 8t.ate Reports, 628, F,\ 1 
Q.B. 624 & 1 K.B. 371, /2.; 1 Q.B. 842, Z). & 
Kjcpl. (b) 22 D.J.C.P. 120, F, (c) 22 Q.B.D. 
G3.5, F. id) 7 A.2051P.B.); 18 B. 205 ; 7 C.W.N. 
74, F. 

(100) R. 600— See Nos. 7, 29 and 99, supra. 

(100-u)*Sgo DKF.\MATI0N. 

(101) S. 604— See No. 8, supra. 

(102) S. 511 — Sen No. G4-/1, supra. 

Perjury. 

(1) Contempt, summary proceeding for, 
against witness who has perjured — Crimi- 
nal offence— Opportunity to explain should 
be given — Formulation of specific allega^ 
Hons of perjury if essential, when the whole 
evidence on a particular issue aliened to be 
at issue of falsehoods. 

Ordinance, No. 3 of 1873 of Hong Kong, 
which empowers tho Court to commit a witness, 
who has given false evidence in Court, as for 
contempt, as an alternative to formal proceed- 
ings for perjury, contemplates summary pro- 
ceedings on tho spot, not involving a state- 
ment or trial of specially formulated issues. 
But this docs not do away with the necessity, 
before passing sentence, of giving the witness 
an opportunity for explanation and possibly the 
correction of misapprehension as to what had 
been in fact said or meant, contempt of 
Court being a criminal offence (a). 

Where, in such a proceeding, the Court stated 
that the whole evidence of the witnesses con- 
vinced him of a conspiracy on their part to 
make it appear that a certain person was on a 
certain date a partner of a firm, and that all 
they had said material to that issue was a tissue 
of deliberate falsehoods. 

Held, that, having regard to the nature of 
the charge the Judge was making against the 
witnesses, it did not admit of being formulated 
in a series of specific allegations of perjury, and 
that tho gist of tho accusation ought to have 
been sufficiently cloar to them from the lan- 
guage employed. Chan Hang Klu v. ia the 
matter of LAlEing Firm, 13 C.W.N. G85 
(P.C.) = 11 Cr.L.J. 277. 

Lords Mvcnaghten, Atkinson and 
Goldins and Sin Arthur Wilson. 

References : — (/?) 6 Moore N.S. Ill ; L.R. 2 
P.O. 106 (18G8), F. 

(2) Deposition irregularly recorded — Witness 
acknowledging correctness of deposition — Con- 
viction for— Validity. See CRIM. PRO COPE, 
No. 139, 8 M.L.T. 117. 
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Perjury —(Conc/tMZed) . 

(3) EsflentialK of. See PENAL CODE, No. 
33, 6 Ind. Gas. 409. 

Pleader. 

(J) Pleader — Setting up a false pita of alibi — 
Professional misconduct. 

In a case where a pleader was alleged to be 
guilty of professional misconduct in setting up 
a false plea of alibi in a case of defamation 
brought against him, their Lordships were of 
opinion that they were not called upon to make 
any order under the Legal Practitioners* Act. 
In re a Second Grade Pleader, 20M.L.J. 498 
-^1 Ind. Gas. 366=11 Or. L J. 452. 

SIR Arnold White, c.j., Miller and 
Krishnaswami aiyar, jj. 

(2) , right of reinresentatityn by — 

There is no general rule of law that entitles 
every person to be represented by a pleader 
before public officers. The claim must, in each 
and every case, bo referred to some express 
provision of law. 

The right of a person, ordered to furnish secur- 
ity under S. 118, Grim. Pro. Gode, to be repre- 
sented by a pleader in the subsequent proceed- 
ings relating to, the fitness of sureties oilered 
under S. 122, is entirely within the discretion 
of the Gourt. Imperator v. Tawakali, 4 S.L. 

R. 40 . 

Hayward and Crouch, j.c.h. 

(3) Prohibiting uncertificated pleaders from 
practising— Procedure for aggrieved party. See 
Grim. Pro. Gode, No. 161, 4 Ind. Gas. 876. 

(4) Unprofessional conduct of — What amounts 
to. See ACT XVill OF 1879 (LEGAL PRACTI- 
TIONERS), No. 2, 6 Ind. Gas. 313. 

(5) Letter to pleader containing imputa- 
tions concerning the client — Defamation. See 
PENAL Gode, No. 99, 6 P.W.R. 1910 (Gr.j. 

Police. 

(1) Value of initial report of an ollence to 
the — Powers of police under S. 650, Grim. 
Pro. Gode. See GRIM. PRO, CODE, No. 175, 
14 P.W.R. 1909 (Gr.). 

(2) Malicious report by a police officer — His 
liability. Sec DEFAMATION, No. 1, 4 P.W.R. 
1910 (Gr.). 

(3) Failure by police to send report ur.der 

S. 167, Grim. Pro. Gode — Serious neglect of duty 
See Grim. PRO. Gode, No. 64, 4 S.L.R. 38. 

(4) Police officer — When is an Excise officer. 
See ACT XII OP 1896 (EXCISE), No. 1, 13 P. 
R. 1910 (Cr.). 


2d0 

Police— ( Concluded ) . 

(6) Power to arrest without warrant in cased 
of burglary — Assaulting police officer— Off enoe 
under S. 332, Penal Gode. See GRIM. PRO. 
Gode, No. 3, 18 P.R. 1910 (Gr.). 

(6) Effect of order based on Police report — 
Police report if evidence. See GRIM. PRO. 
CODE, No. 31, 4 S.L.R. 18. 

(7) Statements of accused and of witnesses 
made to Police officer— Entry in special diary 
—Value. See EVIDENCE ACT, No. 11, 8 Ind. 
Gas. 259. 

Police Act. 

See ACT V OP 1861. 

Possession. 

(1) Confii«‘ting claims to — Duty of Magis- 
trate. See Grim, Pro. Gode, No. 57-«, 8 Ind. 
Gas- 63. 

Post-Mortem reports. 

Value of. See EVIDENCE ACT (MYSORE), 
No. 1, 15 M.G.G.R. 1. 

Post Office Act. 

Sec ACT VT OF 1898. 

Practice. 

Pract ICC - Procedure — Order of Sessions Judge 
addressed to Magistrate — Refusal of the 
District Magistrate to fonoard order. 

The District Magistrates should forward 
orders of Sessions J udges to the Magistrates to 
whom they are addressed, and they cannot 
withhold them on the ground of their being 
illegal. 

A revision of such orders can, however, bo 
obtained by moving the High Gourt through 
the Law Officers of the Grown. Ganifadhara 

Padayachi v. Yelayuda Plllai, 6 Ind. Gas. 
359=8 M-L.T. 87 = 11 Cr- L.J. 327. 

Miller and Munro, jj. 
lieferences : — 9 A. .362 ; 18 G. 186, R. 

Presidency Small Cause Courts Act. 

See ACT XV OF 1882. 

Presidency Towns Insolvency Act. 

Sec ACT III OF 1909. 

Press Act. 

See ACT XXV OP 1867. 

Previous conviction. 

(1) -intended to effect punishment — Form 
of charge — Omissiqp to sot out in due form — 
Effect. See GRIM. PRO. GODE, No. 109, 7 M, 
L.T. 77. 
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(2) Mention of, in charge. See Gkim. PkO. 
Cook (MYKOHE), No. 3, 15 M.C.C.R. 107. 

Private defence. 

Using abusive language— Right of. See 
ClUM. PliO. Cook, No. 129, IJ G.U.J. 113. 

Private Prosecutor. * 

Acquittal on an erroneous view of the law — 
Intorforonco of High Gourt at the instance of 
a. See CuiM. Pito. Com:, No. 129, 11 C.L.J. 
113. 

Privileged communications. 

(1) How far Magistrate hound to enquire. 
See Defamation, No. l. A P.W.li. 1910 
(Or.). 

(2) I’rinciplo of. See PHNArj Codk, No. !)!), 
6 P.W.K. 1910 (Ct.). 

Procesiion. 

(1) Procession, Right to go in--l‘uhlic street 
— Magisterial (trder prahihitiiig procession, 
whether gives a cause of action. 

Whore the orders of the Magistrate prohibited 
procession in a public street, 

Held^ that the Alagistcrial orders fnniisluid 
a good cause of action for a suit by a iiKMiibor 
of <iho public for a declaration and injunction 
regarding his right to go in pnaiossiori. 
Motheyya Reddi v. Siidalaimuthu Nadar, 
20 M.L.J. 119== 8 M.Tj.T, 114 -5 Ind. Gas. 
902. 

Benson, o.g.j., and MiLiiEu, .i. 
Reference : — 19 617. 

(2) Order of TMagistr.ite as to carrying em- 
blem— Effect. Sec Act IV OF 1890 (Bombay 
District Police), No. l, i2l3om.L,K. 1029. 

Profession Tax. 

Liability to pay — Trader buying g<»ods 
through servant at ^l- Shop in T -Whether 
carries on business at M. See ACT HI OF 1904 
(MADRAS City Municipality), No. 2, 7 M. 
L.T. 80. 

Proof. 

Contradictory statements, mode of proving. 

A witness before a Court of Sc.ssions made a 
statement different from the one made by him 
before the Magistrate or the Police. Jleld that 
the proper procedure to prove the contra- 
diction in the statement is for the Sussioins 
Court to bring on record the disposition of the 
witness before the Magistrate or obtain from 
the Police proof of the statements made to thorn. 
The Sessions Judge’s note that the witness did 


make a particul.ir statement to the Magistrate 
or the Police is no evidence and is nut proof 
that such a statement was made. The Crown 

y. Balochkhan wd. Kandero, 4 S.L.R. 38. 

Hayward and Leggatt. j.c.s. 

Prosecution. 

(IJ - whcti f ills. See EVIDENCK ACT, 
No. :Jl> P.W.K. 1910 (Or.). 

(2) Offence under Companies Act — Compe- 
tency to prosecute. See ACT VI OF 1882 (COM- 
PANIES), No. 1, 35 P.W.K. 1910 (Cr.). 

(3) — in conformity with an ultra vires order 
—Effect. See Grim. Pro. Code, No. 79-a, 
87 P.L.K. 19 JO. 

Public Demands Recovery Act. 

See ACT 1 OF 1895 (BENGAL). 

Public Works Department. 

( 1 ) Order of Overseer of— Disobedienco — 
Offence. See Penal CODE, No. 31-a, 8 Ind. 
Gas. 302. 

Punjab Chief Court. 

(1) Jurisdiction of the Chief Court --tJonvict 
incompetent to appeal from the order of a 
District Magistrate in the> Punjab acting 
under special p<urers given by the Local 
(iovei nment — Local Government* s state- 
ment — Mat ire Indian subject committing 
au off once in a Native State — Penal Code, 
Ss. :i and 4. 

Held, that — (1) The Chief Court, Punjab, 
has no jurisdiction to entertain and hear an 
appeal frfuu the order of a District Magistrate 
in the Punjab, specially appointed by the 
Local (lovernment to try Criminal cases in a 
Native State outside Briti.sh India. 

(2) The Chief Court has also no power to 
question the validity of such an appointment, 
but is bound to accept as conclusive the state- 
ment of the Local (lovernment with regard to 
the capacity in which that officer has acted- 

Obiter. — (3) Native Indian subjects of His 
Alajesty committing offences in a Native State 
arc amenable to the jurisdiction of the Courts 
of that Stale. All that sections 3 and 4 of the 
Indian Penal Code provide is, that such a 
subject is also liable to be prosecuted in British 
India for any offence committed under this 
Code, in a foreign territory (if not already 
tried there). Bishen Das v. The Crown, 20 
P.W.R. 1910 (Cr.). = 14 P.R. 1910 = 6 Ind. 
Cas. 640 = 11 Cr.L.J. 390. 

Sin Arthur Reid, c.j., and Rattigan, 



tilGfiBi! 0£* CASfiB. 


234 


Punjab Ohlef Ooupt Circalars. 

Circular No. 849 G., dated 16th February 
lOOO—whether ultra vires. See DEFAMATION, 
No. 1, 4 P.W.R. 1910 (Or.). 

Railway. 

(1) Railway Company— Concession tickets— 
Cheating by false personation. See CHEATING, 

• No. 1, 7 M.L.T. 201. 

(2) Rules made by Railway authorities— 
Validity and effect. Sec A(’T IX OF 1690 
(RAILWAYS), No. 1-a, 12 Bom. L.R. 930. 

Railwaya Act. 

See ACT IX OF 1890. 

Rape. 

—on a child— Complaint of robbery— Report 
of Chemical Fxaminor. See CONFESSION, 
No. 4, 93 P.L.R. 1910. 

Receiver. 

(1) — appointed under S. 140, Criin. Pro. 
Code, rights of. S(ie Ckim. Pko. CODE, 
No. 63, 14C.W.N. 081. 

Registrar. 

False complaint to a District Registrar 
Friquiry held dcpartnientally — Sanction to 
prosecute. See ClIlM. PRO. CODE, No. 90, 11 
G.L.J. 111. 

Reg. XI of 1816 (Madras). 

S. 10— Kalians “Whether “lower castes of 
people” within the meaning of— Power of village 
Magistrate to sentence Kalian to confinement 
in stocks. 

The Kalians do not come under the phrase “the 
lower castes of the people” in the Regulation 
(a). A village Magistrate has no power to sen- 
tence a Kalian to confinement in stocks. la 
re Koila Thevan, 7 M.L.T. 305 = 6 Ind. Cas. 
797-llCr. L. J. 249. 

Miller, j. 

References : — (a) 6 M. 247 and 24 M. 271, F. 

Regulation YI of 1825 (Bengal). 

(1) S. S^Fine imposed by ' Joint Magis- 
trate— Legality of—Crivi. Pro. Code (Act V 
of 1H98), S. iH^—Poioer of Sesswns Judge 
to make reference. 

It is only the Collector who can take action 
and impose a fine under the Bengal Regulation 
VI of 1S25. Where the District Magistrate 
made over a proceeding under the Bengal Re- 
gulation to the Court of the Joint Magistrate, 
held that the Joint Magistrate had no jurisdic- 
tion to proceed under S. 2 of the Regulation. 


Regulation YI of 1828 (Bengal)— 

Whore, under such circumstances, the Joint 
Magistrate proceeded with the proceedings 
under S. 2 of the Regulation, which he 
had no jurisdiction to do, lifild that, as he 
dealt with the case as a Magistrate, the Ses- 
sions Judge could take action under S. 436, 
Crim. Pro. Code. Muhammad Alam v. King- 
Emperor, 7 A. L. J. 983 (Cr.). 

Chamier, j. 

Regulation (YI of 1890,;^yBOpe Arms), 

( 1 ) S. 14 (a)— Manufacturing. 

The making of stocks to bo affixed to old guns 
amounts to manufacturing within the moaning 
of S. 14 (a) of the Mysore Arms Regulation, 
1890. Yenkatappa v. The Government of 
Mysore, 15 M.C.C.R. 301. 

TSMAY, G..I. and KRISHNA RAO, ,h 
Reference .—6 M.C.C.R. 164, Diss. 

Regulation III of 1901 (Frontier crimes). 

S. 59— Trial of person under the Regulation 
—Course of appeal. See APPEAL, No. 3, 19 P. 
R. 1910 (Or.). 

Restitution of conjugal rights. 

(1) Effect of decroo for— Wife’s right to 
maintenance. See MAINTENANCE, No. 1, 
U.B.R. (1910), 2nd gr. 34. 

Retrial. 

(1) — refused when evidence untrustworthy 
and discrepant. See CKIM. PRO. CODE, No. 
112, 20 P.W.R. 1909 (Cr.). 

(2) When different ^lagistrattj should retry. 
See Joinder of charges, No. l, 7 A.L.J. 
19. 

(3) Improper admission of evidence — Retrial. 
See Evidence A(3t, No. 7, ii C.L.J. 301. 

(4) — when m:iy or may not bo ordered. See 
Grim. Pro. Code, No. 145-a, 8 Ind. Cas. 694. 

Revenue officer. 

Nature of proceedings by a -. Sec GRIM. 
Pro. Code, No. 160, 13 O.C. 198. 

Review. 

(1) Power of Judge to review Criminal judg- 
ment toexpungc damaging remark against a wit- 
ness. See WITNESS, No. 1, 2 P.W.R. 1910 (Cr.). 

(2) Power of Court to review and modify order 
once passed. See GRIM. Pro. CODE, No. 107, 
12 Bom. L.R. 521. 

Revision. 

(1) Power of Chief (Jourt to revise order in- 
flicting fine under S. 283 of Cantonment 
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{Continued), • 

Code — Several persons tried together and 
Jhved on similar facts --Chief Court* s jwicer 
to deal with all the fines o?i the application 
of one person — Cantonment Code^ 

S, — Fine cannot be imposed for breach 
of conditions of license — Practice — Right of 
convicted person to copy of proceedings. 

An order inilictinf* a fine, under S. *282 of the 
Cantonment Code, for breach of the conditions 
of a license is a judicial order and, therefore, 
open to revision by tlic Chief Court. 

A fine cannot be iuHicted under section 283 
for broach of the conditions of a license, where 
the license only provides for suspension or for 
cancellation in case of such breach. S. 283 
cannot be applied to such a case. 

Where the several offenders aru tried together 
and found guilty on exactly similar facts and 
fined, the Chief Court has the power, on the 
application of one of the persons fined, to deal 
with all the fines. 

A convicted person is entitled to a copy of 
the proceeding in the [Magistrate’s summary 
Register. Mangi Ram v. Emperor, 11 Cr. L. 
J. 17 = 4 Ind.Cas. GU = 9 L*.R, 1909 (Cr.)-=30 
P.W.R. 1909 (Cr.). 

JOHNHTONi:, J. 

(2) He vis ton — Ci rc u msian hale u idence — 1 1 igh 
Court's power to go into evidence on revision 
side — Indian Evidence *lctj I of 187'^% S,8t 
Crim. Pro. Code, I8U8, S. idft 

lleldj that it is not legal to convict only ou 
circumstantial evidouce connoctirig the accused 
with commission of the crime, specially when 
it can bo explained otherwise. 

Held, also, that the fact that the complain' 
ant at first said that a certain person was the 
real culprit is relevant under section 8, Evi- 
dence Act. * 

In this case, the Chief Court discussed the 
evidence, reversed concurrent findings on facts 
of both the Courts below, and acquitted the 
accused. Abdul Ghafur y. The Crown, 25 P. 
W.R. (Cr.) 1910-6 Ind. Cas. 957 = 11 Cr. L. 
J. 426. 

WlfililAMS, J. 

(3) Discretion of Chief Court to hoar pleader 
in—Sce ACT III OF 1867 (C.AMBLINO), No. 2, 
6 P.W.R. 1910 (Cr.). 

(4) Conviction for theft and release upon pro- 
bation of good conduct under S. 562, Crim. 
Pro. Code — Whether can bo revised under 
S. 439 (5), Crim. Pro.* Code. See ClilM. PRO. 
Code, No. 144, 5 L.B.R. 129. 


Revision — (Concluded). 

(5) Plxtent of Chief Court’s power of—. See 
Crim. Pro. Code, No. 19, j 7 P.W.R. (1910) 
(Cr.). 

(6) Order of Sessions Judge addressed to 
Magistrate — Illegal order —Revision. See PRAC- 
TICE, No. 1, 6 Irid. Cas. 358. 

(7) — of order passed under S. 203, Crim. Pro. 
Code — Notice to opposite party. See CRIM. 
PRO. Code, No. 104-n, 13 O.C. 289. 

Revival of ppoaecution. 

— when will not be allowed. See CRIM. PRO. 
Code, No. 105, 11 P.W.R. 1910. 

Sanction to prosecute. 

(1) Presy. S.C. Court — Pull Court’s powers. 
See Crim. Pro. Code, No. 8b, 12 Bom. L.R. 
130. 

(2) Inquiry in granting — Duty of Magistrate. 
See Penad Code, No. d9#12 Bom. L. R. 229. 

(3) Sanction vague — Effect. See CRIM. PRO. 
Code, No. 99, 7 Ind. Cas. 61. 

Sanyasi. 

Rights of sanyasi over his children — Right 
to resume bn former status — Effect of invalid- 
ity of initiation. Sec CRIM. PRO. CODE, 
No. l66-rt. 9 M.L.T. SOO.** 

Search list. 

(1) —Evidence of contents of. Seo Chim. 
Pro. Code, No. 7, ll Cr. L. J. 136. 

(2) Search list — whether evidence of matter 
recorded therein — Oral evidence. See CONFES- 
SION, No. 6, 33 M. 413. 

Search warrant. 

Essentials of — . See ACT III OF 1867 
(GAMJJLINO), No. 3, 23 P.ll. 1910 (Cr.). 
Security for good behaviour. 

(1) .Appeal — Procedure — Jurisdieticn. Seo 

CHI.M. Pro. COD^, No. 32-a, 13 O.C. 354. 
Security proceedings. 

Breach of surety bond — Presh proceedings 
necessary for fresh bond. Sec CUIM. PRO. 
CODE, No. 13, 7 M.L.T. 90. 

Sentence. 

(1) llevision— Interference by Chief Court — 
Sessions Judge passing heavier sent&nce 
than the verdict of the jury, 

Tho Chief Court will not interfere in revision, 
in a ease where the Sessions Judge passes on tho 
accused a heavier sentence than he would have 
passed, had he agreed with tho verdict of the 
jury. Emperor v. Chit Maung, 8 Ind. Cas. 
465. 


HARTNOLL, j. 
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8enteiioe-»(ConeZ2^«d). 

(2) Provocation caused by unjustifiable act — 
Ofience — Severity of sentence— Enhancement 
of, when not permissible. See GRIM. PRO. 
CODE, No. 176, 14 P.W.R. (1909) (Or ). 

(3) Sentence, reduction of, where conviction 
for one of the ofiences is set aside. Sec CuiM. 
PRO. CODE, No. 149, 7 M.L.T. 81. 

(4) — for defamation — Nature of — Effect of 
delay in the proceedings. See GRIM. PRO. 
CODE, No. ISe-a, 4 S.L.R. 86. 

(6) Conviction for two offences — Appeal — 
Setting aside conviction for one but confirming 
the sentences for both — Effect— Enhancement 
of— Duty of Court. See PENAL CODE, No. 70, 
8 M.L.T, 117. 

Sessions Court. 

(1) Power of, to direct investigation by police 
under S. 156, Grim. J>ro. Code. See CRIM. PRO, 
CODE, No. 63, 11 RR. 1910 (Cr.). 

(2) — superior to District Magistrate— Duty 
of District Magistrate to send records to, when 
called for. See Act XIV OF 1008 (CRIMINAL 
LAW AMENDMENT), No. 2, 14 C.W.N. 610. 

(3) Order of Sessions Judge addressed to 
Magistrate — Duty o| District Magistrate — Re- 
vision, See PRACTICE, No. 1, 6 Ind- Cas. 
368. 

Signature. 

Award — Parties signing otherwise than as 
witnesses— Effect. See STAMP ACT (1899), 
No. 1, 7 A.L.J. ISO. 

Small Cause Court. 

Sanction to prosecute — Presy. S. C. Court, 
Bombay — Powers of Pull Court. See CUIM. 
Pro. Code, No. 86, 12 Bom. L.R. 130. 

Spy. 

(1) Position of — Value of his evidence. See 
ACCOMPLICE, No. 1, 8 Ind. Cas. 119. 

Stamp Act (1899). 

(1) S. 02 — Arhitr'ition award --Parties sign- 
ing otherwise than as witnesses — Meaning 
of^Construction of Statute in favour of 
subject. 

A Penal Act must be read as favourably as 
possible for the subject. 

A dispute wa«t referred to arbitration and an 
award was passed. The'parties to the proceed- 
ings signed the award and acted upon it. The 
award not being stamped, the parties had to 
pay the duty and penalty. They wore then 
criminally prosecuted. Held that the only 


Stamp Act (1899)— (ConoZttded). 
person liable to sign the award was the arbi- 
trator, and the other parties who signed it could 
not bo said to have signed it otherwise than as 
witnesses within the meaning of S. 62 of Act 
II of 1899. BirJ Pal Saran v. King- Emperor, 
7 A.L.J. 180-^6 Ind. Cas. 180-11 Cr.L.J. 62 
= 3»A. 198. 

Richards, .i. 

(2) S. 04 (a ) — Non-disclosure of certain facts, 
liability for. • 

R purchased certain property for Rs. 20,000 
paying Rs. 1,000 in cash and leaving Rs. 19,000 
with the vendors to be drawn upon whenever 
necessary but which was never paid. Subse- 
quently R re-transferred the property to the 
vendors by a deed for Rs. 1,000, making no 
mention of the Rs. 19,000. The Sub-Regis- 
trar impounded the document. Held that the 
real consideration was Rs. 1,000 jplas an oral 
agreement cancelling the liability of the vend- 
ors for payment of Hs. 19,000, and that the 
omission in the sale deed to make any reference 
whatovi'r to the unp.aitl consideration could 
only h.we neen intended to avoid the question 
of stamp duty being raised. The vendor there- 
fore committed an offence under section 04 [a) 
of the Stamp Act. Rameshar Das v. King- 
Emperor, 7 A.L.J. 110 — 6 Ind. Cas, 097 --11 
Cr.L J. 204 = 32 A. 171. 

KNOX and l»lGGOTT, JJ. 

Statute 24 & 25, Yic. 67 (Indian Councils). 

8. 22, proviso— Right of trial by jury— 
Effect of 8. 451, Grim. Pro. Code. See CUIM. 
PRO. CODE, No. 71, 37 C. 407. 

Stay of prosecution. 

(1) Prosecution, stay of^Fendency of civil 
proceedings. 

Case in which the High Court directed the 
stay of a prosecution on the charge of forgery 
during the pendency of a civil suit in which 
the genuineness of the document would bo a 
material issue. Sasibhuaan Seal y. Manik 
Lai Nundy, 12 C.L.J. 270 (Cr.). 

HARINGTON and TBUNON, J.r. 

(2) Pendency of civil suit — Stay of criminal 

proceedings, CRIMINAL PROCEEDINGS, 

No. 1, 0 Ind. Ca.s. 181. 

Stolen property. 

— belonging to .several owners — Separate 
trial. See PENAL Cot)E, No. 81, 15 M.C.C, 
B. 40. 
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Summons. • 

SubstitutiiiR, for warnint. See C HIM. PllO. 
CODK, No. JOG, 3 Sind. L.R. 167. 

Summons case. 

— tried an warrsiiib ease — Eflcct of discharge 
of aceuHcd— Acquittal. SecClllM. I’HO. COIIK, 
No. 122, 0 Ind. Cas. 385. ^ 

Survey Act. 

See ACT V OK 1875 (liKNOAL). 

Telegram. • 

— sent — No complaint-- No prosecution can 
ho ordered. SeePKNAh CODK, No. 41, 7 A.Ti. 
J. G18. 

Tout. 

(1) Tout— Fjvidence— Power of Chief Court 
iointei’fere—Ss. .'I and .76 of Act XVIJI 
of JS79, os amended h\j Act XI of IStiGand 
S, 13 of the Punjab Courts Act^ XVItl 

of 

J/eld, that, the evidence of an ordinary wit- 
ness to the cfTect that a Barrister pays a person 
c.mnniission on any ease brought to hini while 
the Barrister himself denies, is nrd suilieiont to 
declare that person a habitual tout. Baisakhi 
Ram Y. The Crown, 27 IWV.H. 190!) (Cr.)- 4 
Ind. Cas. 1022-11 Cr.L,.7. 148. 
ilAHHlS, .7. 

(2) Tout — Evidence — Interference htj the 
Chief Court ~Ss. 3 and 3G (>f Act XVJJl 
of ItiTVf as amended bjf Ait XI of 

and .S. 13 of the Punjab Courts Act, 
XVJII of INSI. 

Ileldj that, a person cannot he declared a 
habitual tout when evidence of his being so is 
vague and general, while there is the testimony 
of apparently respectable witnesses to the con- 
trary. Nizam Din v. The Crown, 2G P.W.R. 
1909 (Cr.)=4 Ind. Cas. 1021-11 Cr. LJ. 147. 
PHIZKL.riK, .7. 

(3) — Sec Act XVIII ok 1879 (LEGAL 
PRACTITIONERS), No. 5, 31 P.W.R. 1909(Cr.). 

Tracker. 

Evidence of. See PENAL CODE, No. 72, 71 
P.L.R. 1910. 

Transfer of case. 

(1) Magistrate refusing to grant tune under 
S. fiUti, cl, 8, Crim. Pro, Code — Where 
application was made after commencement 
of proceedings — Convenience of parties and 
witnesses — Grounds of transfer. 

Refusal to grant postt>oncmcnt of case under 
S. 52G, cl, S, where the application had been 


Transfer of cue— ‘(Concluded), 
delayed for nearly two months after the hear- 
ing had commenced, is no ground for a trans- 
fer of the case from the Magistrate. 

The accused cannot plead convenience of par- 
ties and witnesses as a valid ground of transfer 
of the proceedings, whore the accused are 
themselves under custody and have not dis- 
closed the names of their witnesses. Impcra- 
tor y. Azizdin Ahmed, 4 S.L*K. 42. 
Hayward, j.c. 

Reference: — S.L.R. 8, R. 

(2) Nature of provisions as to— Notice. See 
Grim. Pro. Code, No. 4, .35 P.W.R. 1909 
(Cr.). 

(3) Notice to accused when iiecc.'tsary — Effect 
of non-recording of roa.sons for tran.slor. See 
GRIM. Pro. GoDE, No. 83, 3 P.R. 1910 (Gr.). 

(4) — Personal interest of Magistrate — Ground 
of—. See CRIM. PRO, CODE, No. 174, 7 A.L.J. 
813. 

(B) Prejudging a counter case — Sufficient 
ground for — . See GRIM. PRO. CODE, 
No. 173-a, 8 Ind. Gas. 721. 

Treason. 

Whether S. 191, 1. P.C., fame as English Law 
of. See Grim. Pro. Code, No, 71, 37 C. 4(i7. 

TrespasB. 

Property in dispute— Order prohibiting com- 
plainant from taking possession — Trespass on 
the property. Sec GRIM. PRO. CODE, No. 49-«, 
8 M.L.T, 289. 

Victim. 

Statement of, how far and when credible — . 
Sec Penal Code, No. 56, i P.W.R. 1910 
(Cr.). 

Waging war. 

Meaning of — Essentials of offence. Sec 
Grim. pro. Code, No. 71, 37 C. 4G7. 

Whipping. 

(1) Sentence of — Order for notifying address 
of previously convicted offender — Legality. 
Sec Grim. Pro. Code, No. 179, 12 Bom. L.R. 
901. 

Witness. 

(1) Power of a Judge to revietu a criminal 
judgment to exptinge damaging remark 
against a witness. 

Held that, a Judge has power to reconsider 
and expunge damaging observations regarding 
a witness in a criminal case, who had at the 
trial no chance of defending himself. This 
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IK i tnest-' ( Coniintied ) . 

does not amount to review of a criminal judg- 
ment, and there is no question of reconsidering 
the guilt of the accused, in re Malik Umar 
Hayat Khan. 3 P.W.R. 1910 (Gr.)-^5 Ind. Gas 
611 = 11 Or. L. J. 178. 

Johnstone, j. 

(3) Impropriety of prosecuting a — , during 
trial. See PENAL CODE, No. 65, 1 P.W.R. 
1910 (Cr.). 

(8) Discrepancies between statements of wit- 
nesses before the police and Court — Kflfect. Sec 
Evidence ACT, No, 12-a, 36 P.W.R. 19I0 
(Or.). ‘ 


WilneBt— (Co9tc/«/ded). 

(4) Duty of prosecutor and Court — When 
witnesses may be dispensed with. See COMMIT- 
MENT, No. 1. 16 M.C.O.R. 265. 

(5) Criminal trial — Close of prosecution evi- 

dence — Petition of accused to tender letter by 
prosecution witnesses — Right to recall witness- 
es. Sec Grim. Pro. Code, No. i28-n, 8 M. 
L.T. 367. ^ 

Workman's Breach of Contract Act. 

See Act XIII of 1859. 


16 Cr. 




SUPPLEMENT 


SECTIOH I— CRIMIHIL. 


Imperial Acts. 

Act III of 1867 (Gambling). 

(i) 5, 6— Search under S. 5--lrregu^ 

(fifity—Presumjdiom under S. 6 — Conric^ 
timi on the strength of such liresuviptions 
— When sustainable. 

Irregularity in a warrant issued under S. 5 
of the Act will not per se vitiate a conviction 
following on a search made under it, if there 
is evidence on which such conviction can be 
supported without invoking the presumptions 
proscribed by S. 6 of the Act. But those 
presumptions only arise when a search has 
been duly made under S. 5, and a conviction 
cannot be sustained, merely on the strength 
of such presumptions, in a case whore the 
search was not dul^ made (a). Emperor y. 
Umerkhan, 6 N.L.R. 168. 

Skinnek, a.j.c. 

References (1884) A.W.N, ‘286 ; 4 C. 710 A 
4 C, 660, F, ; (1884) A.W.N. 201, D, 

Act YllI of 1897 (Reformatory Schools). 

(1) Ss, S, 9, 76'— Youthful offender — Absence 
of sentence of imprisonvient— Order send- 
ing him to Reformatory— Illegality — Order 
under the Act — No bar to appeal against 
conviction’~‘Nffect of 5, 16, 

No order sending a youthful offender to the 
Reformatory School can bo passed under Act 
VIII of 1697, unless a definite sentence of 
imprisonment has been passed on him. 

There is nothing in Act VIII of 1897 which 
deprives a convict of his right of appeal against 
his conviction. All that is provided by S. 16 
of that Act is that, whore proceedings on trial 
are complete up to and including the stage of 
a sentence of imprisonment, there can be no 
interference with a subsequent order directing 
him to be sent to a reformatory (a). Crown 
y. Bakhtawar, 34 P.R. 1910 (Cr.). 

Kensington, j. 

Reference :— («) 18 P.R. 1907 (Cr.). 

Complaint. 

(1) Report of police officer— Whether a— . See 
Penal Code. No. 2, 32 P.R. 1910 (Cr.). 

17 Cr. 


Crim. Pro. Code. 

(1) Ss. 4 (h) and 199— Police officers report 
— Whether complaint. See PENAL CODE, 
No. 2. 32 l\R. 1910 (Cr.). 

(2) S, 439- Revision — Power to interfere 
withnon-appealable orders— Order framing 
charge against accused — Rdvisability — 
Findings by Civil Court — Conviction upon 
different findings on same facts — Propriety 
— Duty of Criminal Courts, 

The Chief Court has power, under S. 439, 
Cr. P.C., to interfere with orders, in respect 
of which no appeal would lie under the Code, 
and may, therefore, set aside, if it so thinks fit, 
the order of a Magistrate charging an accused 
person with an offence (a). 

It would bo auamolous to hold that it is 
open to Criminal Courts to go behind the find- 
ings of the Civil Courts and to convict of 
cheating and fraud a person who, upon the very 
same facts, had succeeded in satisfying the 
Civil Court upon the merits of the case of the 
legality of his claim. Crown y. Bishen DaSi 
33 P.R. 1910 (Cr.). 

ROHEUTSON and RATTIGAN, JJ. 

References (n) 27 C. 126, Diss, from ; 45 P. 
R. 1885 (Cr.), D ; 42 P.R. 1885 (Cr.) ; 25 C. 233 ; 
26 C. 786 ; 22 C. 131 ; 2 A. 398 ; 19 A.W.N. 212 ; 
20 B. 543 and 18 P.R. 1904 (Cr.), R, 

(3) Ss. 470t PJ5 — Delivery of possession— Ob- 
struction— Jurisdiction of executing Court 
to make order under S. 476 of the Cr P, 
C, — Enforcement of process of Court — 0/- 
fence committed— Cr, P, C., 8, 195* 

An execution proceeding is a judicial pro* 
ceoding within the moaning of S. 476 of the 
Cr. P. C.» and consequently, the Court, while 
engaged in such a proceeding, is competent to 
make an order under that section, if the fact 
is brought to his notice that offences have been 
committed while the process of the Court was 
attempted to bo enforced. Khondkar Abdul 
Batlr Y. Panehkowrl, 12 G.L.J. 618. 
Mookerjee and Garnduff, .tj. 

References:— 1(4 55 ; 3 Or. L.J. 142 ; 

10 C,L.J. 460. \ 
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Execution prooeedingi. 

(1) Nature of— Offence committed iu— Juris- 
diction. See GlllM. Tko. Code, No. 3, 12 
C.L.J. 618. 

JurUdiction of Civil and Criminal Courts. 

(1) Criminal Court, duty of —Prior Jirdings 
hy Civil Court— Convichon upon different 
findings on .uiiie facts— I Propriety, See 
CKiM. Pro. Code, No. 2, 33 P.R. 1910 
(Cr.). 

Penal Code. 

(1) Ss. 300, Kj cep. 30'J, 304— Causing death 
and grievous hurt by stabbing — Right of 
private defetice— Absence of plea cf— Facts 
sufficient to estabhbh such defence, proved 
— Court's duty. 

Where the deceased and some of the prosecu- 
tion witnesses had trespassed by night into the 
house of the accused and were dragging him 
outside the house, the accused was culitlod 
to defend himself against them. But where 
the accused, while so being dragged, stabbed 
the deceased, and the first accused inflicted 
mortal wounds on the former and caused 
grievous hurt to the latter, when his assailants 
were unarmed and when there was nothing to 
suggest that he had any reason to believe that 
he was in danger of death or grievous hurt at 
their hands. 

Held, that the accused exceeded bis right 
of private defence, but was within the 2nd 


Penal Codt’-{Concluded), 
exception of S. 800, I.P.C., and that he was 
consequently guilty not of murder but of 
culpable homicide not amounting to murder. 

Where the accused failed to set up the 
plea of right of private defence, but the facts 
proved were sufficient to establish such a right,, 
the Court is not only entitled but also bound 
to decide the case on a consideration of the 
facts proved by the evidence, in favour of the 
accused. In re Garuga Ramayya, 8 M.L.T. 
462. 

Miller and Krishnasawmy Iye^, tj. 

(2) S. 498 — Absemce of cumplaiiit— Convic- 
tion under S. 498—}Ionmuinta%nability— 
liepoit of police officer— Whether complaint 
—Cr» P. C., Ss. 4 (h) and 199. 

Where there has been no complaint to the 
Magistrate by the husband or guardian, a con- 
viction under SL 498, 1.P.C., is not maintain- 
able. 

The report of a Police Officser is not a com- 
plaint within the terms of Ss. 4 {h) and 199, 
Cr. P.C. in). Bhana v. The Crown, 32 P.R. 
1910 (Cr.). 

REIU, C.J. 

References :—{a) 4 P.R, 1888 (Cr.) ; 30 C. 910 
(P.B.) ; 31 B. 218, F. 

Private defence. 

(1) Right of— Absence of plea of— Facts estab- 
lishing such right proved— Court’s duty. See 
Penal Code, No, 1, 8 M.L.T. 4C2. 
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1096 

677 

1148 

1062 

1288 

682 

244 

1071 

481 

686 

1073 

1075 

672 

690 

472 



697 

1233 

Caloatta Law Jounial. 

616 

8S6 



621 

G4G 

7C,L J — 


632 

560 



638 

870 

36 

224 

646 

230 

58 

313 

648 

158 

732 

61 

65G 

6GG 



682 

811 

8 C L J,— 


686 

382 



694 

808 

359 

623 

697 

1159 



707 

131 

9 C.L J.— 


712 

788 



717 

730 

415 

578 

723 

604 

601 

648 

730 

3G2 



787 

• 187 

10 G.L J.— 


760 

84 



762 

38G 

41 

244 

766 

1118 

59 

638 

769 

910 

121 

680 

780 

908 

216 

186 

796 

1023 

233 

247 

801 

667 

243 

649 

811 

1202 

263 

264 

818 

426 

267 

874 

822 

286 

276 

1240 

826 

361 

281 

60 

831 

978 

284 

549 

837 

132 

297 

880 

839 

62 

818 

626 

844 

897 

848 

113 

862 

403 

865 

710 

860 

74 

896 

696 

863 

17 

492 

826 

870 

486 

499 ' 

•16 
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Oalentta Lav Josenal— (C/d ). 

Calontto Xiftir AofBftl— (Ctd.). 

Vol* A page 

Oolumu of 

Vol A page 

Ooltimn ol 

of the Beport« 

Digest 

of the Report, 

. * Digest 

645 

703 

250 

1171 

068 

846 

254 

126 

670 

787 

266 • 

125 

090 

1038 

275 

647 



281 

21 

iiOL.a.— 


285 

218 



291 

127 

1 

' 783 

304 

885 

2 

1100 

S17 

885 

16 

755 

346 

447 

19 

864 I 

354 

316 

20 

4<J3 

356 

855 

22 

1084 

3o7 

588 

26 

376 

362 

1206 

29 

1261 

S64 

102 

84 

811 

373 

661 Final 1909 

39 

579 

380 

104 

43 

3 

3S2 

115 

45 

430 

SS4 

998 

47 

1129 

385 

201 

50 

748 

3S7 

185 

56 

101 

393 

1909CISupt. 

60 

1097 

400 

96 

61 

429 

401 

786 

68 

752 

406 

420 

69 

ado 

408 

6 

78 

335 

417 

91 

81 

312 

420 

418 

83 

590 

426 

414 

86 

342 

431 

424 

87 

117 

433 

109 

91 

589 

435 

75 

95 

99G 

438 

1018 

98 

118 

443 

723 

106 

551 

449 

302 

116 

991 

414 

734 

124 

876 

461 

1113 

181 

366 

477 

92 

136 

97S 

478 

287 

138 

584 

484 

818 

141 

119 

489 

1078 

147 

108 

501 

286 

148 

1095 

503 

912 

150 

79 

512 • 

431 

155 

555 

513 

29 

158 

504 

516 

556 

159 

555 

521 

9 

161 

443 

524 

95 

164 

25 

528 

867 

166 

972 

533 

68 

172 

204 

541 

508 

189 

494 

543 

787 

197 

623 

548 

788 

202 

80 Final 1909 

551 

935 

207 

498 

557 

363 

209 

543 

560 

556 

216 

110 

563 

240 

217 

498 

577 

864 

218 

391 

580 

1000 

220 

1147 

588 

657 

226 

925 

591 

760 

236 

1056 

599 

651 

243 

591 

601 

, 754 


Vol A page OolQiaiioi 


: the Report. 

Digett. 

606 

597 

612 

64 

623 

1114 

682 

876 

636 

786 

639 

084 

649 

796 

653 

1225 

658 

1006 


12 G L.J.— 


1 

6 

8 

14 

25 

86 

40 

4o 

63 

56 

62 

65 

70 

74 

86 

91 

104 

107 

110 

116 

126 

ISO 

137 

146 

158 

169 

173 

183 

185 

192 

195 

205 

211 

216 

225 

2S1 

238 

240 

246 

^52 

256 

259 

267 

272 

803 

312 

822 

824 

328 


836 


101 

409 

9 

58 

1002 

700 

187 

602 

807 

7 

4M)8 

938 

1022 

388 

1161 

1064 

751 

107 

550 

998 

789 

S92 

931 

893 
86 

986 

894 
558 
305 
122 
111 
870 
401 
262 
666 
280 
158 

1002 

1219 

49 

1216 

510 

1106 

942 


56 

1004 

1204 

86 

1001 


846 
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f 

1 

f 

1 

CateBttaWaaki|rWa*aa!i"(0«i| 

Vbl* 4 Me 

Oolunui of 

y<d. Apaga 

Oolumn of 

yol.&page 

(Mamnal 

of the Beport. 

Digest. 

of the Beport. 

Digest. 

of the Mpoita 


m 

76 

IS O.W.N.— 


864 


867 

91 



866 

AfiQ 

OwO 

996 

896 

• 889 

872 

378 

876 

769 

710 

126 

881 

106T 

878 

457 

920 

688, 636 

889 

9S 

886 

700 

988 

680 

896 

380 

891 

13S3 

994 

701 

403 

1163 

400 

76 

1013 

247 

410 • 

613 

407 

89 

1025 

118 

414 

1066 

410 

76 

1038 

1188 

420 

238 

419 

863 

1073 

186 

433 

688 

423 

881 

1080 

346 

487 

96 

438 

S53 

1082 

625 

439 

842 

484 

1259 

1110 

986 

443 

667 

489 

581 

1117 

649 

446 

765 

442 

582 

1149 

113 

461 

447 

448 

804 

1221 

748 

458 

1348 

4«6 

77 



463 

81 

463 

80 

14 C.W N.— 


465 

590 

469 

15 



470 

102 

464 

1150 

12 

1091 

491 

861 

468 

925 

15 

564 

484 

925 

470 

1071 

59 

880 

486 

864 

476 

127 

65 

IHO 

487 

548 

480 

544 

71 

493 

497 

885 

488 

1153 

75 

244 

607 

1171 

486 

, 1120 

121 

832 

521 

1018 

489 

67 

122 

833 

527 

275 

497 

1099 

125 

922 

532 

1090 

606 

66 

146 

329 

535 

885 

619 

407 

170 

309 

645 

784 

626 

59 

182 

409 

552 

643 

687 

417 

183 

436 

656 

498 

646 

70 

186 

420 1199 

558 

1170 

649 

427 

191 

696 

560 

1078 

661 

762 

214 

972 

569 

728 

653 

25 

221 

66x 

573 

345 

666 

215 

226 

690 

576 

1157 

661 

557 

229 

766 

579 

968 

666 

474 

231 

110 

584 

410 

674 

963 

237 

991 

586 

75 

679 

1245 

244 

376 

594 

802 

684 

874 

248 

435 

601 

1074 

686 

91 

2*i2 

• 435 

606 

201 

669 

792 

256 

29 

607 

125 

691 

78 

261 

1147 

617 

925 

698 

792 

268 

261 

626 

88 

696 

791 

275 

28 

629 

267 

696 

947 

285 

204 

632 

127 

603 

1066 

295 

1033 

639 

934 

626 

1020 

297 

94 

641 

185 



298 

429 

661 

229 

Okleatto Weakly Notes. 

310 il 

817 661 Final 1909 

653 

659 

1079 

651 

tlO.W.N.~ 


322 

1186 

662 

42 


836 

101 

667 

566 

ISO 

578 

339 

754 

672 

928 

841 

684 

677 

86r 



848 

507 

681 

8 

t90.W.N.— 


846 

12 

686 

146 



862 

119 

690 

796 

789 

548 

867 

95 

698 

108 

NM» 

628 

861 

938 

696 

786 
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Vol. A page 

Colanin of 

of the Report, 

Digest. 

609 

479 

708 

414 

718 

604 

741 

818 

746 

1226 

768 

696 

769 

232 

770 

• 700 

774 

694 

779 

986 

784 

364 

786 

420 

788 

101 

794 

363 

799 

602 

806 

1189 

818 

110 

814 

103 

817 

187 

833 

318 

886 

1245 

881 

1216 

888 

1163 

886 

413 

848 

714 

849 

912 

867 

96 

861 

1164 

866 

870 

878 

230 

878 

1161 

8p3 

608 

884 

107 

688 

68 

889 

650 

896 

704 

897 

111 

905 

85 

014 

104 

918 

892 

094 

306 

039 

1228 

088 

401 

088 

168 

046 

474 

068 

1219 

063 

1002 

067 

1254 

071 

123 

074 

240 

086 

666 

090 

1098 

094 

47 

096 

876 

1001 

967 

1006 

647 

1010 

184 

1010 

389 

1084 

68 

1061 

1094 


948 

torn. 

657 

mmm 

1196 


Oolumn of 
Digest. 


Vol. & page 
of the Report. 

1049 

1068 

1067 . 

1068 
1073 
1089 
1098 N 
1096 
1100 
1101 
1104 
1106 


Madrai Law Journal. 
17 M L.J.— 


VoU pago 
of the Report. 


18 


10 M.L.J.- 


Ootam#^ 

I. 

660 

614 Filial 1909 


149^ 

739 Fkial 1009 
844 

664 Filial 1009 
1169 
86,906 
679 
877 

918 Final 1909 
477 

916 Final 1909 
161 
649 
810 

871 Final 1909 
688 


80 M.L J.— 


878 

446 

788 

678 

. 606 
889 
674 
611 
498 
306 
366 
678 
896 

431 Final 1909 
660 
166 
166 
888 
606 
1361 
800 
681 
1068 
169,606 

846 Final 1900 
844 
807 
896 
448 
1087 
160 
46$ 

48 
liOl 
978 
81 
1147 
904^ 
991 
704 *r. 
llOd^ 


9UtAI^’<»2lO*8BS mOBaSBB IK 


SBX8 volute P<M *9kOWr Jb 
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Ooluinii 

olfhelhpott* 

Digest. 

sao 

1282 

951 

888 

im 

898 

m 

698 

&81 

741 

283 

812 

288 

639 

291 

88 

298 

96 

301 

H 

308 

668, 845 

808 

664 

328 

847 

826 

861 

328 

1154 

880 

823 

887 

163 

889 

1261 

844 

401 

847 

404 

849 

91 

360 

670 

865 

204 

869 

701 

862 

75 

864 

488 

867 

. 1175 

868 

129 

869 

1069 

871 

642 

874 

812 

877 

619 

880 

929 

888 

476 

886 

947 

887 

682 

898 

94S 

894 

891 

896 

9S4 

898 

4^)0 

400 

675 

407 

272 

412 

702 

416 

756 

417 

164 

421 

449 

428 

248 

482 

723 

489 

784 

447 

1018 

456 

185 

470 

802 

479 

1132 

494 

1019 

498 

1019 

600 

24 

619 

458 

624 

808 

626 

768 

528 

171 

680 

887 

586 

284 

646^ i 

281 


UutH* Iiur JMcwklHOM.). 


Vol. A page 

Colnipii 

of the Report* 

Digest. 

555 

1217 

667 

648 

569 

• 1225 

579 

796 

587 

556 

591 

868 

596 

168* 

604 

700 

609 

188 

614 

870 

624 

550 

630 

230 

683 

886 

688 

96 

640 

149 

654 

1103 

656 

471 

687 

607 

699 

1246 

709 

704 

716 

326 

718 

45 

722 

4b 

726 

48 

728 

109d 

732 

707 

784 

460 

789 

156 

743 

686 

762 

280 

769 

552 

760 

355 

7G4 

567 

766 

162 

771 

160 

781 

840 

786 

1182 

791 

504 

794 

160 

798 

250 

803 

716 

805 

374 

808 

817 

814 

• 14 

821 

761 

828 

154 

849 

981 

852 

570 

855 

676 

869 

1246 

878 

868 

879 

684 

885- 

162 

890 

942 

900 

666 

907 

1002 

917 

184 

927 

886 

980 

790 

988 

899 

944 

790 

946 

879 

949 

868 


KaOhui taw 


Vol. A page 

OohWQtgf' 

of the Report. 

DIgSft. . 

951 

961 

07#' 

964 

840 i 

966 

1088 

969 

1108 

977 

160 

979 

1200 

980 • 

288 

984 

790 

987 

1009 

9hJ 

1069 

Madraa Law Times. 

4 M.L T.— 


854 

1086 

8 M.L T.— 


40 

654 

87 

158 

221 

875 

222 

860 

290 

40 

423 

686, 688 

427 

680 

6 M.L T,— 


68 

247 

12L 

45 

153 

584 

155 

815 

169 

845 

IGl 

783 

102 

478 

176 

867 

177 

148 

137 

592 

198 

149 

199 

328 

284 

800 

237 

88 

239 

828 

242 

715 

242 

816 

215 

506 

261 

800 

262 

1201 

268 

800 

266 

699 

263 

840 

269 

856 

271 

856 

273 

817 

275 

649 

279 

626 

285 

1246 

286 

608 

290 

660 

292 

1076 

294 

816 





TABLS OF CASES DIGESTED m THIS VOLUME (VOL. A PAGE). 


Madraa Law Tlmas*-(C/d ) 

Madvai Las nmas— (CM ). 

Madras Las TfaBSSHCM.). 

Vol. & page 

Column of 

Vol & page 

Column of 

Vol & page 

Columa of 

of the Beport. 

Digest 

of the Beporti 

1 Digest 

of the Beport. 

Digest. 

295 

873 

97 

236 

199 

281 

800 

1034 

102 

401 

200 

461 

802 

264 

105 • 

155 

201 

936 

808 

374 1 

106 

1022 

203 

698 

804 

1219 

107 

279 

207 

722 

306 

552 

107 

373 

211 

664 

307 

HS6 

108 

730 

214 

249. 722 

808 

« 650 

109 

723 

221 

il69 

809 

142 

110 

384 

222 

664 

311 

505 

112 

702 

223 

861 

313 

7H2 

113 

691 

223 

769 

819 

681 

115 

404 

224 

448 

884 

Ui2 

116 

603 

224 

1111 

873 

897 

117 

577 

225 

218 



119 

1212 

226 

868 

7 MX T.— 


120 

372 

227 

332 



123 

868 

228 

1182 

1 

638 

125 

1218 

220 

861 

16 

iH9 

120 

15, 340 

230 

964 

17 

bl4. 

128 

511 

231 

768 

26 

701 

1S2 

313 

232 

341 

28 

1188 

132 

812 

233 

916 Final 1909 

29 

812 

136 

165 

236 

636 

SO 

lose 

137 

1154 

241 

160 

31 

331 

1 19 

200 

241 

769 

82 

856 

140 

205 

244 

296 

83 

446 

14 j 

323 

246 

36, 160, 166 

89 

781 

14& 

902 

240 

50 

89 

12b0 

151 

248 

247 

95 

41 

575 

151 

424 

247 

664 

42 

7 36 

154 

161 

248 

277 

43 

4 30 1 

165 

552 

249 

461 

43 

ys4 

155 

847 

253 

701 

44 

702 

i57 

341 

258 

971 

45 

291 1 

158 

272 

202 

588 

49 

605 1 

100 

19 

263 

685 

62 

763 

161 

070 

264 

164 

63 

i 

104 

552 

206 

286 

66 

117S 

164 

981 

260 

726 

67 

204 

165 

042 

270 

692 

63 

1117 

107 

1189 

270 

1166 

66 

161 

173 

766 

271 

983 

67 

078 

174 

438 

273 

902 

72 

39 

175 , 

1109 

278 

892 

73 

168 

170 

163 

282 

829 

74 

40 

177 

504 

2bo 

28 

76 

312 

177 

756 

288 

666 

78 

67 

178 

1069 

289 

844 

78 

919 

180 

784 

290 

719 

80 

169 

181 

165 

292 

682 

81 

471 

184 

910 

296 

218, 460, 467 

83 

335 

185 

416 

298 

788 

84 

6 

187 

962 

306 

44 

8^ 

2S5 

188 

217 

306 

862 

85 

466 

189 

1249 

807 

662 

86 

1077 

190 

277 

308 

45 

87 

279 

191 

963 

308 

809 

89 

278 

192 

Bup (C 1 1909) 

309 

804 

90 

201 

194 

498 

310 

845 

92 

663 

194 

928 

311 

14 

93 

371 

196 

856 

311 

558 

it 94 

164 

197 

984 

840 

704 

^95 

679 

198 

164 

845 

88 



oiBUi OF Oases oigesxeo m xhxb volume (vol. « PA019. Ixt 
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Madras Lav Times— (Ofd.) 

Madras Lav Timet— (Cfd )• 

Vol. At paiie 

Column of 

Vol. & page 

Column of 

Vol. ft page 

Column of 

of tho ficiport. 

Digest. 

of the Report. 

Digest. 

of the Report. 

Digest 

840 

154 

47 

917 

150 

213 

849 

716 

51 

1226 

162 

ai3 

860 

759 

62 

• 250 

167 

715 

360 

1148 

68 

368 

171 

158 

851 

1224 

58 

1246 

171 

240 

862 

716 

65 

672 

173 

149* 

868 

314 

56 

236 

180 

237 

864 

280 

67 

363 1028 

181 • 

I 6 S 164 

866 

74 

67 

55b 

186 

148 

862 

224 

59 

796 

186 

968 

863 

643 

60 

281 

188 

269 

864 

919 

67 

4& 

189 

1080 

865 

667 

69 

96 

193 

66& 

866 

667 

71 

b(4 

194 

1059 

869 

310 

72 

)7J 

197 

336 

872 

3 

73 

lOOJ 

UJ 

218 

372 

1190 

74 

2o0 

199 

860 

873 

296 

77 

7Jb 

200 

655 

376 

1193 

79 

700 

200 

1J3$ 

379 

619 

80 

250 

201 

160 

379 

1095 

82 

1123 

201 

162 

880 

1243 

83 

720 

202 

718 

882 

896 

85 

10(>1 

202 

1023 

383 

643 

85 

112b 

204 

670 

884 

651 

87 


205 

1220 

885 

42 

89 

IS7 

208 

1220 

885 

• 155 

91 

10S3 

213 

14 

886 

1101 

93 

bJJ 

216 

1132 

887 

1124 

96 

987 

218 

981 

888 

900 

97 

840 

220 

708, 1116 

890 

621 

97 

967 

221 

219 

892 

47b 

9S 

1263 

221 

319 

394 

4b0 

99 

760 

223 

1199 

897 

1245 

99 

251 

221 

273 

400 

202 

100 

841 

226 

315 

401 

251 

100 

936 

228 

706 

402 

252 

101 

253 

228 

1002 

404 

741 

103 

1089 

229 

280 

• 405 

932 

105 

5:>7 

230 

1210 

407 

152 

105 

817 

231 

1009 

410 

185 

108 

790 

232 

326 

412 

1018 

108 

1008 

233 

685, 1104 

414 

714 

110 

790 

234 

969 

416 

250 

114 

. 1068 

235 

350 

417 

723 

114 

llOl 

236 

856 

419 

1217 

115 

159 

236 

1059 

427 

1019 

120 

726 

237 

308 

428 

319 

121 

841 

238 

1217 

429 

761 

122 

326, 5(>5 

240 

976 

431 

899 

124 

607 

241 

1132 

482 

1008 

180 

812 

242 

905 



131 

1175 

248 

668 

81I.L.T.— 


132 

929 

244 

287 



133 

938 

246 

214 

1 

802 

134 

449 

246 
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20 G 8, Birj Mohan v. Bai Umaimlh...App]...10 C L J 402 3 lud Cas 438 825 

20 C 32, Hamdoyal v. R«).mhari...Rel. upon... 11 (' L J 01 ^4 Ind Cas 402 ... 589 

20C41, Huri Mohan Chuekerbutti v. Naimuddin Mahomed. ..D.. .6 Ind Cas 424 = 14 

C W N 882-12 C L J 62 ... 608 

20 C 388 (304), Balkishen Das v. Bedmati Koer...R...l I (> L J 83- 1 Ind Cas 108 ... 600 

20 C 533, Hem Chundor (Jliosc v. Tlinko Mc-ni llebj...R...20 L J 303 — 8 M L T 

133 ... 038 

20 C 576, In the (loads of Peeclimaij...F...G U L T 28G (F B) = 10 M L J 601-4 Ind Cas 

1064 = 33 M 03 ... 50S 

20 C 708, Binad Lai v. K.ilu . R...11 C W N G81 G Ind Cas 177 ... G 

20 C 768, Ram Chandra Dntt v. Jogeswar Narain Deo...P.. 7 Ind Cas 218 ... 26G 

20 G 7G2, Mohendra Chandra Canguliv. Ashutosh Ganguli... Dissented from. ..8 Ind 

Cas 612 ... 504 

20 C 826 = 20 I A 70, Abdool Ilai v. (lajraj...P...13 OWN 710- 1 Ind Cas 871 11 

C L J 254 -37 C 107 ... 12G 

20 C 834 (P C), Ismail Ariff v. Maliaininad (ihouso...Expl. and D...G i\I L T 30G = 5 Ind 

Cas 121 ... 652 

20 C 843, Kunwar Ram Lai v. Nil K.iuiith.,.R...S Ind Cas 500 ... 271 

21 C 23, Gobind I'arshad v. Rung Lai R...5 fnd Cas 202 ... 855 

21 C 38 (P B), Se^*rotary of State v. Nitya Singh. ..F.. .6 Ind Cas 133 ... 114 

21 C GG, Tasadduk Rasul Khan v. Ahmad Hussain.. .R ..10 P R 1010 = G3 P W R 1010-= 

G Ind Cas 713 ... 503 

21 C 167, Mahomed Riasat Ali v. Husain B.tno...F...6 Tnd Cas 201 ... 1110 

, V, ...R...G Ind Cas 570 -8 M L T 07 .,. 840 

21 C 200, Clark v. Alexander.. .R...3 lud Cas 105=13 C W N 30() 11 C L J GO ... 330 

21 C 233, Gour llan J>hola...R...l 1 C W N 6.81 = 0 Tnd Cas 177 ... G 

21 C 437, Azizan v. Alaluk Lai Saliu...Not F...1G P R 1010 — 18 P W R 1010 --5 Ind 

Cas 814 ... 330 

21 C 470, ^linatoonessi Bibee v. Kliaboonnessa Bibee... Dissented from...G Ind Cas 300. 1131 

21 C 106 (PC), Abdul Wahid Kbaii v. Shaluka Bibi... Appl...7 LT 210 -5 Ind Cas 

318 -33 M 180 ... 181 

- V. ...P...() M 1j 'P 1C2 3 Ind Cas 110 

10 M li J 180 33 M 16 • ... 478 

21 C 10(i, Abdul Wahid Khan v. Shaluka Bihi...R ..(*» N L R 86 — 6 Ind Cas 030 ... 1041 

^ V. . — ...D...37 C GG2 01 

21 (’ 501, (P C), Lukhi Narain J.igdeh v. ,Iadn Nath Deo. ..Relied upon...? Ind Cas 166 2G2 

. V. — ...F...11 CWN 230 -0 CLJ - 

415 ... 678 

21 C 630, K hettrainoiii v. Shyaina (’Iiurn . F...II C Ij J 120- (i liid Cd'. 616 ... 118 

21 C 642, Hurri I’ershad v. Nasib Singh.. F 6 iiidCas 138 ... 727 

21 C G05, Abdul l^lazumdar v. Muhammad Gha/.i...R. ..7 Ind ('as 11 ... 306 

, V. ...Relied upon...? Ind (yas l(j3 ... 608 

21 C612, Mahomed Golab v. Mahomed Sulliinaii...F...7 Ind Cas 764 ... 668 

21 C GIO, V. .. P.. 7 A L J 74-1 Ind Ca.^ 606 ... 017 

21 C GG6. Abdul Razak v. Aga Alahemed JalTer Bindaniin...R...13 D C 255 ... 872 

21 C 818 (824), Ajudhia v. Balden.. .R...^ Ind Cas 60-7 A L J 053 ... 1201 

21 C 825, Raghu Singh v. Mit-i Siugh.. F...ln(l Cas 700 ... 120 

21 C 842, Ram Kan^o Audhieaiy v. Cally Churn l)cy...P...7 A L J 1180 ... 423 

21 C 1005, Imainbandi v. Kninaleswai'i...R...G Ind Cas 20(1 ... 370 

2*2 C 100, Kissoix Mohnn Hov v. Kally Churn Gb(».‘-e.. D...37 (' 0(iV ... 063 

22 C 222- 21 1 A 171, (lurdival Singlj > K.ija i f h'aijdkL>t...D.. 3 hid Ca*' 100 - 10 Id L » J 

J60 -32]\llG0 ... 016 

22 C 262, Salcown Ghosh \. beeieL«r_v of State. ..F... 7 lud Ca.i 840 ... 80 
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22 0 252, Batcowri Ghosh v. Secretary of State. ..R...G Ind Gas 392 ... 124 

22 C 270, Doorga IMohan Das v. Tahir Ally...R.. (j Ind C:is 3G7 .. 1140 

22 0 321, Vithu v. Govinda...R...14 G W N 346-5 Ind Gas 710 ... 12 

22 G 354, Hen Ghunder Sanyal v. Surno Moyi Dcbi...R.. G \V N 226 = 2 Ind Gas 660. 690 

22 0 434 (PC), Kalka Singh v. Paias lUin...R...22 P K 1910 = 29 P W R 1910-=6 Ind 

Gas 902 ... 958 

22 G 459, Ghandi Das Jha v. Padinanand' Singh... N.F... 14 OWN 248=5 Ind Gas 96 ... 435 

22 G 506, Kaiii Kamal Singh v. Rani Kishore Das...R...6 Ind Gas 210 ... 645 

22 G 589, Rasal Jehan v. l^m Surun, 14 G W N 346 = 5 Ind Gas 710 ... 12 

22 G 619, Abdul Fata Mahummad Ishak v. Rasamaya Dhur Ghowdhri...D...20 M L J 

254 = 6 Ind^.a8l ... 888 

22 G 762, Surondra Narain Singh v. Bhaihal Thakur...R...7 M L T 419 = 6 Ind Gas 766. 1217 

22 G 788, Administrator-Goiicral of Bengal v. Prcmlal Mullick,...R...37 G 839 ... 890 

22 C 903, Matangini Dasse v. Ghoonoy Money DasHC0...F...6 Ind Gas 627 = 14 OWN 

1041 ... 557 

22 C 924, Tiluck Singh v. Parsetcin Proshad...F...6 Ind Gas 637 = 12 C L J 328 ... 1204 

22 G 938, Radha Porshad Singh v. Budhu Dahbad...R...8 M L T 258 ... 1016 

23 G 88, Kewj Bchar Singh v. Madho Ghandcr.. R...8 Ind Gas 270 ... 49 

23 G 130, Azimuunissa Khatoon v. Karimunnissa Khatonn...R...7 Ind Gas 820 ... 882 

23 G 217, GopalShah v. Janki Ku3r...D and Expld...l4 OWN 481 = 5 Ind Gris ... H51 

23 G 325, Ardha Ghandra Rai Glioudhry v. Matangini Dab8i...F...15 M CG R 14.3 ... 864 

23 G 335, Kanto Proshad Hazari v. Jagat Ghandra Dutta...R...7 M D T 93 — 5 Ind Gas 

764 ... 371 

23 G 374, Norendra Nath Pahari v. Bhupondra Narain Roy...F...5 P L R 1910=6 Ind 

Gas 488 ... 810 

23 G 388, Norendra Nath Pahari v. Bhupendra Narain Roy...R...5 P L R 1910 = 6 Ind 

Gas 488 ... 810 

23 G 397, Raghunath Sahai Singh v. Tiiilji Singh. ..F... 7 Ind Gas 707 ... 598 

23 G 436, Rudra Narain v. Pachu Maity...R...6 Ind Gas 537 ... 1204 

23 G 460, Sham Lall Mitra v. Amarondro Nath BobO...F ..15 M G G R 75 ... 865 

23 G 626, Balaram Bhramaratar Roy v. Sham Sunder Narindra...D... 15 M GGR 

258 ... 865 

V. ...F...16 MG G R 

252 1098 

23 G 663 (P C), Norendra Nath Sircar v. Kamal Basini Dasi...F...86 P W R 1910 = 7 

Ind Gas 605 ... 629 

23 G 636, Premmoyi Ghaudhurani v. Preonath Dhur... F... 7 Ind Gas 97 = 7 A L J 960... 386 

23 G 670 (679), Jogeshwar Narain Deo v. Ramachandra Dubt...R...20 M Ij 3' 268 = 5 Ind 

Gas 671 ... 898 

— , V. ...Rel. on . 5 Ind Gas 73 = 14 

G W N 458 ... 1248 

23 0 851, Framatha Nath Sandal v, Dwarka Nath Dey...F...6 N L R 125 ... 983 

23 G 867, Augada Ram Shaha v. Nemai Ghand Shaha...F ..7 Ind Gas 803 ... 561 

23 0 912, Boejroj v. Bhyro Porshad... F... 7 Ind Gas 806 ... 50 

23 0 980, In the goods of Pokurnull Augar Wallah... R... 6 M L T 286 (F B) — 19 M L J 

691 = 4 Ind Gas 106 1 = 33 M 93 ... 508 

24 G 20, Satyesh Ghandar Sircar v. Dhunput Singh F...11 G Tj J 22 — 2 Ind Gas 89 ... 1084 

, Dhunpal v. ...R...I2 G L J 439 ... 581 

24 C 25, Dakishar Porshad Narain Singh v, Rowat Mchton...F...5u P W R 1910 ... 218 

24 G 77 (82), Sheo Shankar Oir v. Ram Shankar Ghowdhuri...R...7 M L T 166 = 20 M 

L J 371 = 5 Ind Gas 922 ... 642 

24 G 190, Kissory Mohun Roy v, Kali Ghurn (jhosc...D 37 C 907 ... 963 

24 C 239, Paton Maria v. Bhabiram Dutt...D...14 OWN 990 =7 Ind Gas 90 ... 1098 

24 G 265, Dhan Mull v. Ram Ghundra Ohoso...F...7 Ind Gas 218 ... 256 

24 G 296, Dhunpat Singh v. Kazim Ispahan!... Diss... 14 C W N 446 = 5 Ind Gas 382 ... 755 

, V. ...Rel. on.. .5 Ind Gas 106 = 11 C L J 601 ... 754 

24 G 306, Secretary of State v. Dip Ghand Poddar... Relied on... 5 Ind Gas 81 ... 97 

24 G 309, Banoo Tewary v. Doona Towary... Die... 14 G W N 221 = 3 Ind Gas 9 ... 661 

24 G 316, Baiju Lai v. Balak Lal...Appr...7 A li J 233 = 5 Ind Gas 547 ... 289 

24 0 339, Kailash Chandra Ghuckerbutty v. Kashi Ghundra Ghuckor butty... D.. 7 Ind 

Gas 684 ... 660 

24 G 865, Bhirain Ali v. Gopinath... Relied on. ..14 OWN 779 = 6 Ind Gas 452 — 37 G 

687 ... 986 

, V. ...R...5 Ind Gas 385 ... 988 

24 G 413, Abbas v. Fasihuddin.. Not appr.. 8 Ind Gas 162 ... 914 

24 G 418, Sajedur Raja Chowdhuri v. Gour Mohan Das BaiBhnav...R...104 P R 1910 

(Civil) ... 369 

24 C 440, Kally lj)as Ahir v. Maninohau lUsbcc...R...80 P W R 1910 ... 764 
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24 C 440 (447), Kally Dass Ahir v. Monmohini DaKisi...Appr...lO 0 L J 284 (P C)-6 A 

L J 867 = 11 Bom L R 234 = 19 M L J 530 ... 649 

24 C 540, Ram Nath v. Mahoth Chandra... R... 7 Ind Cas 11 ... 396 

24 C 642, Ambica Prashad v. Chowdhry Keshri Bahai. ..R... 13 C W N 1110 = 2 Ind Cas 

696 = 37 0 76 ... 986 

24 C 644, Bachitananda v. Balaratn...F...7 Trid Cas 167 ... 1025 

, V. ..Appl...ll C L J 47 = 1 Tnd Cas 622 ... 1129 

24 C 668, Raj Lackhi Qhosh v. Debcndra Chandra Mujumdar...R... 1 1 C W N 12 -5 

Ind Cas 20 ... 1091 

24 C 677, Luchmcshar Singh v. Dookh Mochan fTha...D...6 Tnd Cas 163 ... 934 

24 C 707, Chand Moneo V. Santo Monoc...D...7 Ind Cas VIj‘J ^ ... 120 

24 C 717, Ilari Mohan Shaha v. Baburali...F...70 P L H 1910 ... 824 

24 0 720, Kishori Mohuu Roy Chowdhry v. Nutid Kumar (Ihosal, 6 N L R 17 = 6 Ind 

Cas 619 ... 268 

24 C 759, Uma Sundari v. Bindu Bashini...F...ll C L J 159 = 6 Tnd Cas 261 ... 556 

24 G 778, Adhar Chandra Dass v. Lai Mohun Da3...R...6 Ind Cas 66 = 7 L T 262 ... 588 

V. ...Rel...8 Ind Cas 675 ... 853 

24 C 825, Ishan Chandra Das Sarkar v. Bishun Sirdar.. .F... 7 Ind Cas 614 ... 1090 

24 C 831, Ishan Chandcr Hazra v. Ramcswar Mondol...D...6 Ind Cas 226 = 7 A LJ 627. 297 

V. ...Appr...6 Ind Cas 677 ... 921 

24 C 834, Lalit Mohun v. Chukkan Lal...R...6 Ind Cas 354 ... 656 

24 C 878, Munni Ram Chovvdhury v. Bishcn Porkash Narain Sing...R & F...11 C L J 

27 = 14 OWN 2U -5 Ind Cas 1S2 ... 376 

24 C 908, Brojodurlabh v. Raniancitli...R & F...7 A L J 778- 6 Ind Cas 857 ... 359 

25 0 1, Modhu Sudan Singh v. Rookc...R & D ..6 N L R 16 = 5 1ml Cas 752 ... 710 

V. ..R...7 M L T 165 = 20 M L J 371 = 5 Jnd Ca« 922 642 

25 G 97, Hurry Churn v. Ranjit Singh. ..R....J Tnd Cis 397 ... 7.58 

25 C 98, Issur Chandra Dutt v. (lopal Chandra D.ij...F...7 Ind Cas 218 ... 256 

25 C 103, Sarat Chandra Banorjco v. Bhupendra Nath Basil... R... 37 C 839 ... 890 

25 C 133, Akikunnissa Biboo v. Roop Lai Das...R...5 Tnd Caa 101 ... 328 

25 C 136, Kasiswar'Mukhopadhya v. IMohondra Nath Bli.indari ..R...7 lud Cas 15 ... 1117 

25 0 141, Kali Prosouno Ghoso v. Rijani Kant. ..F.. .73 P VV U 1910 ... 233 

25 C 160, Kshan Chundor v. Banku Behari...R...6 N L U 53 ... 981 

25 C 167, Nuffor Chandra Pal Chowdhry v. Rajondra Lai Goswami...F...7 Ind Cas 849. 89 

25 G 179, Moti Lai v. Karrubuldin..,R...7 A Tj J 409 — 6 Tnd (Jas 113 ... 489 

, V. ...R .14 C W N 677 = ll C L J 528 = 6 Ind Cas 40 ... 867 

, ...F...13 O C 297 ... 605 

25 C 354, Jagaunath Prasad v. Ranjit Singh... R... 11 C L J 2 = 3 Ind Cas 408 ... 1100 

V. ...R...6 N L R3 = 5 Tnd Cas 426 ... 69;J 

V. ...Relied upon... 7 Ind Cas 426 ... 838 

25C 405 = 2 C W N295, Upondra Lai Boral v. Hem Chandra Boral... Overruled... 10 C L 

J 355 = 3 Tnd Cas 642-37 C 128 ... 710 

26 C 666, Upendra Lai Alukerjco v. Girindra Nath Mukerjcc...R ft D... 6 N L R 51 ... 438 

25 C 694, Gopal Chaudar Manna v. Gosain Das Kalay...R... 14 C W N 481 = 5 Tnd Cas 579 851 

(P B), V. ...F...3 Sind L R 171 = 4 

Ind Caa 1154 ... 852 

25 G 603, Proonath v. Madhu Sudan ...R... 12 C L J 439 ... 581 

25 C 703, Kodar Nath Raut v. Kali Charn Ham ...Rol. (fii... 5 Ind C.is 101 ... 328 

V. Kali Churn ...D...12 C L »i 65 = 7 liid Cas 25S ... 938 

25 C 757, Mahomed Wahiduddin v. Ilakiman ...Rel. on. ..11 C L J 131 = 5 lud Cas 98... 3()(> 

V. ...F. ..7 Ind Cas 31 ... 367 

V. ...Relied upon... 7 Ind Cas 481 ... 70 

25 C 844, Sukhamoni Chowdhrani v. Ishan Chaudar Roy ...R... 14 PLR 1909 = 43 

PR 1910 ... 819 

Y. ...R. . 13 0 C 23 = 5 Ind Cas 

440 ... 488 

V. ...F... 6 M L T 155 = 3 Ind 

Caa 19 = 19 M L J 650 ... 815 

25 C 874, Baroda Sutidary Ghosc v. Dinohaiidhu Khan ...F...7 Ind Cas 218 ... 256 

25 C 917, Boidya Nath v. Jbiii ...R... 6 Lnd Cas 397 ... 758 

26 C 39, RaracswarKoer v. TMahoincd Maiidi Hossimii Khan ...F... 15 M (J C U 227 ... 944 

26 C74, Corporation of Calcutta v. Bhupati ...F...6 C L J 60- 13 C W N 1221-3 Tnd 

Cas801 = 10CrL J 386-36C 994 ... 748 

26 C 78, Tafaluddi Peada v. Mahar Ali Shaha ... Appr ft F... 1 Ind Cas 1 (F B) = 32 M 

410 = 19MLJ 684 ... 927 

26 0 109, Hudson v. Basdeo ...R... 6 Ind Caa 654 =- 12 C L J 137 ... 931 

26 C 114, Bishun Churn Roy Chowdhry v. Jogciidra Nath Roy ...R... 86 P W K 1910 = 

7 lud Gas 606 . ... 629 
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‘2(> (' 111, HNluiii (Miurii K’d} ChowtUiry v. Jn^jciidia N.ith Roy...R... 6 liid Gas 664 = 

... 931 

■ -V. ...R & D ONLR 51 438 

‘2(* (J 157, - ;} 0 W In 90, Jogondici N.ilh v. iVbcijilni Nath.. .R... 14 OWN 053 = 6 Ind 

(/.IS ‘Jl ... 1079 

C ‘201, Ij.ill lit Ill'll V. Wi!sf)n R... 55 J* R 1910 (> Ind (y.isOlH ... 817 

2() C 222, S'Mi.ituii Sli.ihii I >1110 Ndtili tSluiha . Appp & F...1 iud Cas 1 (F B) = 32 M 

MO 19ML.J5M ... 927 

20 (J 227 (P C), IL.iin N.ii.ii’i v J\luli iniiiifid Jl.idi .. R... 5 Jiid Ci.-? H5 .. 255 

2(» C 3‘2(>, ]\Ii)Li Ij.il (3i.ik irbiili v. C'h.iridia lUut.iM**‘R‘*-7 Ind C’.is 11 ... 396 

2(> C 319, Luti'liniaiicii (llictty v. Siva Prok.i^.i IMndoIiar.. R...4 SLR 2 = 7 Ind Cas 584 tWkS 
2(> (-) 409, J’\ (II Midiiin Jiosi- v. Ki*dirnath Roy.. .Cons. ..8 M L T 208 ... 1220 

20 C 12H, |)\v itl a N ith R()> v. Ram Cli.Mid Aich ..R...H Ind Cas 715 ... 1120 

26 C 1 19 (F B), Chundhi Cb.iran jMoiid.il \. Jlanko Ik'hary Lai ]Mandal...R...7 Iud Cas 

52 ... 428 

‘20 (i 077, Nitavi liL'h.iri Saha v. lion (lovmda Saha. ..R... 13 (3 W N 1110 = 2 Ind Cas 

095 37 (3 75 .. 986 

‘20 (3 715, W.R. Fink v Diildco D.iss ..R ..55 F R 1910 = 0 Ind Cas 918 ... 817 

20 C 727. Durj;.! Chatan v. Kali Fias.inn i...Relied on... 1 1 OWN 779 G iud Cas 452 

-37C 087 ... 9S6 

, - - - V. - ...R...5 Ind Cas 385 .. 988 

, V. — ...F ..7 Ind Cas 18 ... 603 

20 (3 73 1, Mukliod I V. ( lop il...Relied upon 7 Ind Cis 107 ... 1025 

26 C 716, Colvillo V. Kiisto Kislii)iv...F...ll C L ,I 50 ~ 13 C W N 1‘221 = 3 Ind Cas 861 

= 10 Cr L J 3-»5- J6 (3 991 ... 718 

20 0 811 (815), F.W. Duke, Fhuniiau of the Mowrih ^lunieip iliLy v. Ranicswar ...R... 

0 N li R 53 ... 981 

26 C 888, Nepal Chandri Sadoukhaii v. Amnia Lai Sadookh ia...R . 11 (3 L J 83 = 4 Ind 

Cas lOS ... 590 

26 C 937, Sidaj,Mr Sirr ir V. Krishna Chandra. .. Relied on...l I CW N 779^6 liid Cas 

152 -37 G6S7 • ... 986 

27 (3 1, ^lohesli Chandri Pal v... .Relied upon...7 Ind Cas ls8 ... 230 

27 C 11= 3 (3 W N 6(j 0, Rijib Panda v. Likh.in SeiiJli M,ihapatra...R...3 Ind Cas 116 

-14CWNS23 ... 318 

27 (3 U, Rijn ir iin 13h idury v. Ashutosb Chuekei butty ...Rel. oil. ..5 Ind Cas 73 = 14 C 

W N 158 .. ... 1218 

27 C 85, (iirish (31iund':r Liliiri v. ShoMu Sink iivswar Roy R...S InJ Ca-s 162 .. 914 

27 C 118 (P C), Dopiity Ci’minissioiit'r v. Rim Paishad...Rcl...8 Ind (3as HI ... 577 

27 C 120, Charoobala v. IjaiendiM...DiBS from ..11 C LJ 50 -13 (3 W N 1221 = 3 Ind 

C.IS 861-10 Cl L J 3s"j - :y\ C 9J4 ... 748 

‘27 C 156 (P C), PiMii PcMsh id Ki^iri v. Dadhn.ith Roy...P...7 liid (3is 218 2.56 

, V. ...Cons ..8 M L T 25S ... 767 

27 lOr, Rim Nirim 'I’lnv iree v. Sin u Iihinjin Roy ..R ..7 Ind Cas II ... 396 

27 C 210, lLu( mlri liil Roy Ph.iwdhry v. Shim Lil Sen, 13 () C 18 =5 Ind Cis 800 ... 864 

2/' C 2 39, Rai'hh i .Siij_,li n. IJpcndri Cliindri Sni^lj...D ..7 MLT MO (» liid (3aa 706 .. 1217 

27 C 2 12 (lit p. 2.>1), Uimuhaiidi'y Muk(i|t‘( *. Rinjit Relied upon... 7 Iud Cas 

1*^7 838 

27 C 370, llrilum mo> 1 D.isi v. Viidi Si ‘D ..0 Ind C.is 1‘21 - 11 G W N 882= 12 CL J 62 508 

, - V. ...F... '1 Ind Cas 578 ... 410 

‘27 (J in, Siija-ud-din v, Rea/-ud dm ..F ..0 IiidCis 148 ... 306 

‘27 C 173, (iin ri Chandi.i Chowdliry \. <3hiindiM R«)y...F . 5 Ind C.is ‘261 ... 987 

‘27 C 510, Vnand.i ivuiiiai v. Ilm ll.iJdai .R..1JCWN 1110 — 2 Jnd C.is 695 = 37 0 

75 . 986 

‘27 C 570, Isii' 111 Kli.in Milmmod \ J.ii‘'nni i3ibi...R ..(j N L R 17 5 Ind (’as 699 ... 258 

27 C 705, Riinic^li v. Rim Kii*^hnt.. R .. 7 Ind (’.i-. 50 7 A L J 953 ... 1201 

27 (3 813 (P C), R.idbainom lA bi v. Colli-c tor of Khulna. ..R.. .6 lud Cas 359 ... 207 

27 C 819, Iv iniLiliWiir I5'rsli,id v. Ch iirni in of the iJhabua Municipality. ..D... 11 C W 

N 137, 5 Ind C.is 32J, M C h J KK) 37 C 37 ... 96 

27 (3 913 (P C), Ridh.iinoni v. Collector of Khuln.i...F...6 Ind (3a>i 392 ... 124 

27 C 102 3, III the niftiht o/, Puma Cliundi r l’.il...D...31 I* W R 1909 ... 28 

, s. 6 N L R P29 ... 27 

28 C 28, 3'to)lo] hy.i N ith v. Miehod.. Rcl on . 5 Ird C/is ‘206 ... 108 

-- V ...F... 6 liul (’a-^ 217 ... 107 

‘28(3 90, Nath Sun'll ]).in.n Sin»;li.. R II C L J 106 = 5 Ind Cas 309 ... 651 

28 0 13.5, Ni/.iimid((m j\l,in'tii/iKjditi.. F.. 0 N L R 83 0 liid Cas 927 ... 667 

2^^ C 1 '8 IImik* l\i 11 .(’1 , T imi.i (’liciiKii I. Disc.. 11 C \V N 146—5 Lud C.is 38‘2 ... 755 

28 ( l8s liuiio Kuiji II I ( ) i wdl i.iiii \ 1 ujii.t ( li tiidi... ^.itbof;ya...R...5 Ind Cas 105 — 

lie L J bOI 
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28 0 194, Ram Sarain Gorain v. Tekcluind (iaraiii...R ..7 M L T 101 — 20 IM L J rj.'O- n 

liidCasOlO ... 070 

28 C 227, Administrator Ooncral of Bengal v. Asraf Ali...Rel...7 Ind Oas 721 ... 709 

28 C 256, Khanka Abdur Rahaman v. Ali Hafix...R...12 O L J 489 ... 581 

28 0 318, Bishnu Triya v. Bhaba Suudari...R...l 1 (i L J 101 = 0 Ind Gas 554 ... 111.8 

28 0 334, H.O. Studd v. Mati Mahti...Rel on.. .14 C W N 818 -5 Tiid Ca^ 18 ... 507 

28 0 419, Miller V. Lakshmani T'ovi...R...7 A L J 409 (3 Ind Gas 118 ... 1S9 

28 C 441, Kishon Das v- Satyondranath l)nft...P...8 Iiirl (’.is 851 ... lOilO 

28 G 475, Kadha Raman Shah v. Pran N-itli Hoy. ..Retied upon. ..7 Ind G.is 10.8 ... (lOM 

28 G 499, Toolsi Da.ss Knrmok.ir v. Madan Oopal Di*y...RoI on. ..5 Ind G.is 78—1 I C W 

N 458 • ... 1218 

28 G 520, Biilaram Bhramaratar v. Sham Sunder N.irijndiM...R ..0 Ind Gis 157 ... 08 

28 0 540, Annoda Mohun Rii Ghowdhri v. Bhiihui Mohjiii I)i‘bi...D...8 Ind Gas .8.80 = 2 

GLJ 115 ... 993 

28 G 637, Umed Rasul Shaha Fakir v. Anatli Bmdhu Gh.»wdhnrv...F...5 Ind (3as 251 ... 91 

28 0 041, Moazzini Hossein Khan v. Raphael Robin‘;r‘n...D....8 Tnd Cis 190 19 3M L J 

459 =32 M 409 ... 015 

28 G 8.8.8, Haramoni i)asi v. Hari Gharan...R...5 Tnd C.is .82.5 ... 997 

29 G 107 (P C), (fhulam Khan v. Mahanind I£a!-.Mn...P.. (3 M L T 170 - t Tnd (Us 87 ... 307 

29 G 200=0 (J W N 207, Rojomoyeo D.assoe v. 'rrovlu' kho Mohinev Dawu... Overruled 
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29 C 823, Satish Chandra Gin v. lloin (Jhandra...R...7 \ Tj J 591 ... i08 

29 C 871, Nundo Kumar Naskar v Banoinali Gayan...D...O In 1 Cis 220 =7 A L J 027 297 
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Tnd Cas 927 ... 1069 
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-, V. ...P...5 Ind Ccas .623 ... 566 

, V. -...Relied on. ..6 Ind Cas 627 = 14 OWN 1041 ... 557 
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34 C 191, Kali Prasanna khasnabish v. Mathura Nath Scm...R... 5 lud Cas 105, 11 CL 
T601 

, V. ...R...6M L T313 = 20 M L T 
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, V. ...D and Explained ..10 C L J 306 

- 3 Ind Gas 321 = 14 G W N 752 ... 596 

34C 612 (F Bi, Amar (Chandra Kundu v. Sebak Ghand Ghowdhury... Relied on. ..6 Ind 

Gas 682 ... 696 

^ V. ...Ov e p p.u 1 ed...6 
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710=1 Ind Gas 871 = 11 C LJ 254 37 C 107 ... 126 

34 C 860, Jogendra Chandra Sen v. Wazid-un-nissa F...G Ind Cas 386 ... 376 
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627 = 6 Ind Cas 206 . . . 276 
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2 Ind Gas 290, Laliteswar Singh v. Ramoawar Singh.. .R.. .5 Ind Cas 193 ... G66 

2 Ind Gas 338, Ghandan £ula v. Probodh Chandra. ..R... 5 Ind Cas 489 ... 325 

2 Ind Cas 415, Madhumala v. Alfd.zaddi...R...G Ind Cas 501 ... 112 

2 lud Cas 701, Sir Dinshaw Manikji Petit v. Sir Jamsetji Jeeja Bhoy...R...G Ind Cas 

219«7ALJ 761 ... 889 

3 Ind Cas 47, Khoshal Chandra v. Ukiladdi...Rel...8 Ind Cas 22 ... 327 

3 Ind Cas 178, Brindaban v. Surcahwar...F...5 Ind Cas 1G4 ... 10G2 

3 Ind Cas 247, Satya Kumar v. Satya Kerpal...R...7 Ind Cas 436 ... GO 

3 Ind Cas 306, Mullukchatid Das v. Satish Chandra Das...Appp ..6 Ind Cas 501 ... 112 

3 Ind Cas 309, Harmangal v. Ganaur Singh. ..F... 5 Ind Cas 539 ... 240 

3 Ind Cas 311, Isri Prosad v. Rai Ganga Pro.sad...F...5 Ind Cas 539 ... 240 

3 Ind Cas 330, Bindu Bashini Dasi v. Giridbari Lai Rai... Relied upon... 7 I^d (>as 167 1025 

3 Ind Cas 374, Rakhal Das Mozumdar v. Jagendra Natain Mozamdar...F... 6 Ind Cas 

43 ... 856 

3 Ind Gas 382, Rup Narain v. Gopal Devi. ..D.. .6 Ind Cas 15 -8 M L T G ... 920 

, V. ...F...6 Ind Cas 248 ... 705 

3 Ind Cas 385, Muneshar Bakhsh Singh v. Shadi Iial...R...5 Ind Cas 486 ... 4 68 

3 Ind Cas 40S, Sital Das Babaji v. Pertap Chunder S;irrna...R...6 Jnd Cas 26 ... 548 

3 Ind Cas 419, Pirthi Chand Lall v. Sheik Basart Ali...F...5 Ind Cas 160 ... 107 

3 Ind Cas 456, Lutebmee Do.ss v. Secretary of State... R... 8 Ind Cas 367 ... 152 

3 Ind Cas 566, Pusa Mai v. Makhdiim Baksh...F...5 Ind Cas 350 ... 785 

3 Ind Cas 689, Taki Sahu v. Tosi Munda...Rel on.. .5 Ind Cas 266 ... 108 

3 Ind Cas 761, Jijibbai Laldas v. Nagji Giilab...F...7 Ind Cas 738 ... 945 

3 Ind Cas 831, Radhika Nath Sarkar v. Rakhal Uoy...F...7 Ind Cas 477 ... 119 

3 Ind Cas 854, Rashidunnissa v. ^luhammad Ismail... Rel... 8 Ind Cas 26 ... 599 

3 Ind Cas 876, Abdul Kador v. Chidambaram Chettyar...Appp...7 Ind Cas 108 = 8 M C 

T 253 ... 871 

^ V. ...R...7 Ind Cas 108 -8 M L T 

263 ... 871 

4 Ind Cas 17, Abinash Chandra Bose V. Bama Bowa...R...8 Ind Cas 510 ... 274 

4 Ind Cas 54, Sheon'kndan v. Bacha Raul... Rel on . 5 Ind Cas 266 ... 108 

4 Ind Gas 56, Maha Pershad v. Surendra Mohan. ..R... 14 C W N 125 = 5 Ind Cas 61 ... 922 

4 Ind Cas 63, Gopal Chandra v. Chowdhury Krishna Chandra.. .R.. .6 Ind Cas 105 = 11 

CL J 601 ... 754 

4 Ind Gas 175, Harihar Pandey v. Chowdhury Karamat Hnssein...R...7 Ind Cas 16 ... 1117 

4 Ind Gas 242, Dagdue v. Totaram Dissented from... 8 Jnd Cas 512 ... 504 

4 Ind Cas 261, Chittar Mai v. Bihari Lal-.-R.-.d M L T 412 = 8 Ind C.as 141 ... 832 

4 Ind Cas 337 (F B) = 91 PR 1909 = 148 P L R 1909=161 P W R 1909, Dhanna Singh 

V. Gurbaksh Singh. ..R.. .8 Ind Cas 486 ... 200 

4 Ind Cas 364, Gobinda Mohan v. Kunja Bohary...R...O Ind Cas 574 ... 407 

, V. ...Followed. ..7 Ind Cas 436 ... (iO 
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4 Ind Cas 433, Zaki Hasan v. Deo Nath Sahai...F...7 Ind Cas 167 ... 1025 

4 Ind Cas 452, Tega Singh v. Bichitru Singh... Relied upon. ..7 Ind Cas 188 ... 230 

4 Ind Cas 577, Luchmi Pershad v. Ekdesbwar...ReI. on. ..5 Ind Cas 266 ... 108 

4 Ind Cas 713, Durga Prasad Singh v. Bajendra Narain Bagchi...Appr...7 Ind Cas 574 1134 

4 Ind Oaa 870, Mannady Mudali v. Nallaya Govindan...F...8 Ind Cas 175 ... 634 

4 Ind Cas 1039 = 3*2 M 532 = 6 M L T 175, Kaki Subbhanadi v. Muthu Ramayya... 

Overruled.. .8 M L T 437 (F B) =8 Ind Cas 068 ... 12U 

5 Ind Gas 38, Satyendra Nath Bose v. Anil Chandra Ghosh... Dias... 8 Ind Cas 520 ... 1081 

5 Ind Cas 39, Kara Chand v. Umesh Chandra. ..R... 5 Ind Cas 397 ... 758 

5 Ind Cas 59, Mazzom Hossain v. Sarat Kumari...Rel . 8 Ind Cas 22 ... 327 

5 Ind Cas 73, Amarciidra v* Shuradhariri...F...6 Ind Cas 141 ... 1252 

5 Ind Cas 105, Ros.so8wari v. Sourendra Mohun...Rel...8 Ind Cas 30 ... 773 

5 Ind Cas 116, Tomiz-ud-din Khan v. Kboda Newaz Khan. ..F.. .6 Ind Cas 451 ... 117 

V. ...F...7 Ind Cas 19 ... 109 

6 Ind Cas 129, Ram Chandra v. Goswami Raijan L0I...F...8 Ind Cas 416 ... 475 

5 Ind Cas 130, Talok Singh v. Jalal Singh. ..F.. .6 Ind Cas 153 ... 934 

5 Ind Gas 141, Srinath Chandra Pramanick v. Secretary of State. ..Dias. ..7 Ind Cas 627 113 

6 Ind Cas 212, Kanchan Singh v. Mani Rani...R...5 Ind i3as 659 ... 1041 

, V. ...D...7 Ind Cas 572 ... 1051 

5 Ind Cas 255, Qadu v. Buland Khan... Overruled ..8 Ind Cas 666 ... 749 

6 Ind Gas 525, Dbanai Sardar v. Tarak Nath Chowdhuri...R...7 A L J 588 ... 308 

6 Ind Gas 532, Chhayunnessa Bibi v. Kazi Basirar Rahman... F... 7 Ind Cas 91 ... 1004 

5 Ind Gas 557, Dipan Rai v. Ram Khilawan Rai...D . 7 Ind Cas 738 ... 945 

5 Ind Cas 615, Banjaraya Raju Garu v. Jagaiinatha Rajii Garu...D...8 Ind Cas 520 ... 1084 

5 Ind Cas 708, Sheikh Miadhar v, Rajani Kanta Boy...F...8 Ind Cas 660 ... 777 

6 Ind Oas 709, Narki v. Mussammat Phikia...R...8 Ind Cas 65 ... 584 
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Ind CaH 911. Parainiisawmy Iyengar v. PuHalaTcvan...R...8 Ind Cas 330 775 

Ind Can (>3, ILiji Mahmud Akhar v. Dwarka Nath Sarkar. .R. .7 Tnd Gas 75 995 

Ind Cas G9, Uam Etatan Kapali v. Aswini Kumar I)utt...Rel...8 Ind Cas 707 914 

Ind Cas 151, Jlublal Tivvari v. Ganga Sahai...F...() Ind Cas 704 1241 

, — V. ... Distinguished... G Ind Cas 839 1016 

, V. ..P...7 Ind Cas 573 1061 

(Ind Cas 214, Jatindra Nath Chowdhury v. Sarfaraj Miah...R...7 Ind Cas 76 996 

V. ...P...8 Ind Cas 1 1080 

6 Ind Gas 217, Golab Misscr v. Kumar Kalanand Singh...Appr...7 Ind Cas 340 ... 114 

G Ind Cas 387, Kaiiicssur Singh v. Jagdeo Jha... Commented on. ..7 Ind Cas 840 ... 772 

G Ind Cas 41G, liarihar Mukerjeo v. ilatondra Nath Mukorjuc...R...7 Ind Cas 7G1 ... 101 

G Ind Cas 4‘24, Amir Hussain v. Nanhak Chaiid...D...7 liid Cas 578 ... 410 

G Ind Cas 478, Chandra Kaiila Das v. Kama Nath Burman...Rel...8 Ind Cas 30. ... 773 

6 Ind Cas 5(6, Proinotha Nath v. Kakhal Das. ..Relied on. ..7 Tnd Cas 481 ... 70 

G Ind Cas 549, Dwarka Nath v. Kisori Lai. ..Relied upon. ..7 Ind C.is481 ... 70 

G Ind Cas 570, iiaahi Bibi v. llanipcddi A li... Relied upon... 7 Ind Cas 481 ... 70 

G Ind Cas 574, Amjad Ali v. 1 1 ossain... Followed ..7 Ind Cas 436 ... CO 

G Ind Cas 577, Lakhatullah Sheikh v. Biswambhar Bai...F...7 Ind Cas 842 ... IIOG 

, — V. ...Relied on. ..8 Ind Cas 47 ... 774 

0 Ind Cas 71G, Kandasawmy Mudali v. Subbramanya Mudali...P...8 Ind Cas 176 ... 634 

G Ind Cas 735, Imam Din v. Ji\van...F...8 Ind Cas 733 ... 776 

G Ind Cas 8(‘*0, lliira Chandra Bairagi v. Bepin Bchary Das...F...G Tnd Cas 8G0 ... 11 IG 

G Ind Cas 870, Dictum in Nathumall v. District Judge of Benares.. .Not P...7 Ind Cas 691 77 

G Ind Cas 877, Dc Uozario v. (Julab Chand Anundjeo...P...7 Ind Cas 255 ... 905 

7 Ind Cas 1, Durga Das Missor v. Uadha Kaman MisKer...R...7 Ind Cas 1 ... 30 

7 Ind Cas 39, Girwadhari v. Jai Narain.. F...7 Tnd Cas G91 ... 77 

7 Ind Cas 56, Mon ^l(»han v. Dwarka Nath... Referred to. ..7 Ind Cas 625 ... 947 

, V. ...R0I...8 Ind Cas 22 ... 327 

7 Ind Cas 102, Pandab Dowari Das V. Ananda Kishun Chakravarti...AppF...7 Ind Cas 

340 ... 114 

7 Ind Cas 181, Bhiinson v. Moti Ram...F...8 Ind Cas 52G * ... 1241 

7 Ind Cas 202, Raja of Vengatagiri v. Narsaya . Overruled. ..8 Ind Cas 73G ... 170 

7 Ind Cas 321, Vedyapurna Thirtha.swami v. Uggai)U...F...H Ind Cas 428 ... 979 

7 Ind Cas 385, Sudharshan Das v. Ram Pershad... Dissented from. ..8 Ind (>as 34 ... 915 

7 Ind Cas 394, Qdai Chand ]\Iati v. Rain Kumar KhosH...F...8 Ind Cas 691 ... 77 

Law Reports, Indian Appeals. 

1 I A lOG, Byjnath Lall v. Ramoodocn Chowdry...F...G Ind Cas 196 ... 372 

, V. ...F...G Ind Cas 829 ... 1003 

1 T A 209, Mathu Ramalinga v. Periyanayagam ..R...11 C L J 2 = 3 Tnd Cas 408 ... 1100 

1 I A 241, Chodambara Chotty v. Miithoo Puchaia Naickcr...R...8 Ind Cas 600 ... 271 

L B 1 1 A 3G4, 1^1 R Co v. Zamindar of Karvatiiagar...Expl...7 M L T 397 = G Tnd Cas 

731 ... 1246 

2 I A 7, Mahomed Shamsool v. Shewukram...R . 20 ^1 L J 2G8 = 5 Ind Cas G7l ... 898 

2 1 A 87, Amooroonnissa v. Abadonnnissa...Rel...8 Ind Cas 38 ... 878 

L U 2 I A 100, Jagdish Bahadur v. Shco Pertab Singh. ..F... 14 C W N 1010 (P C) = 12 C 

LJ 303 = 8 MLT 273 ... 184 

2 I A 113 (P C), Amrito Lai Bose v, Rajdnoc Kant Mittor...F ..7 Ind Cas 884 ... GGO 

2 I A 131 = 15 B L R 20H--23 W R 305 (P C), Ram Tahul Sing v. Bisseswar Lai Sahoo 

...R...6 M L 'I' 1G2 = 3 Tnd Cas 110 = 19 M L J 489 = 33 M 16 ... 478 

2 I A 145, Prosiinno Kumari Dcbya v. fJoIab Chand. ..P... 10 C L J 284 (P C)=6 A L J 

867 = 11 Bom L R 234 = 19 M L J 630 ... 649 

2 I A 256, Bhagutti Devi v. Bhoia Nath Thakoor...Rel on ..7 Ind Cas 27 ... 706 

3 I A 154, Virada Pratapa Raghuiiada Doo v. Brozo Kishoro Patta Deo...R...4 Ind Cas 

386 = 7 M T. T 23G ... 636 

3 I A 253, Nidhoomoni Debcya v. Saroda Pershad IMukerJoco .. Applit i...8 Ind Cas 517 712 

4 I A 1, Venkata Krishna Rao v. Venkata Rama Lakshmi...R...4 Ind Cas 386 = 7 ML T 

23C ... 636 

4 I A 62 = 2 C .141, Konwar Doorganath Roy v. Ram Chunder Sen. ..R... 10 0 L J 284 

(P C) = 6 A L J 857 = 11 Bom L R 234 = 19 M L J 530 ... 649 

4 I A 66 = 2 C 327, Abid-un-nissa v. Amir-un-nissa...R...10 C L J 396 = 3 Ind Gas 324 = 

14 C W N 752 ... 595 

4 I A 199, Widow of Shunkor Sahai v. Rajah Kashi Pershad... R... 8 Tnd Cas 407 ... 1226 

4 I A 247, Deondyal Lall v. Jugdocp Narain Singh. ..R.. .8 M L T 269 (F B) ... 686 

6 I A 1, Brij Tndar Bahadur v. Ranociahki Koer...P...7 A L J 153 = 6 Ind Cas 207 = 32 

A 189 ... 692 

, V. ...R...14 OWN 1010 (P 0 = 12 C L J 

303 = 8rMLT 273 ... 184 
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5 I A 149, Doorga Porsad Singh v. Doorga Konwari...F...7 Ind Gas 806 ... 60 

5 I A 178, Queen v. Burch . P...7 M LT 292 = 5 Ind Cas 729 = 20 M L J 387 ... C32 

6 I A 88, Suraj Bunsi Koer v. Sheo Pcrshad Singh. ..D.. .6 Ind Gas 582 ... 596 

, V. ...Relied upon.. .7 Ind Gas 163 ... 661 

6 1 A 182. Ashutosh Dutt v. Doorga Churn Chatterjee...R...6 Ind Cas 26 ... 548 

6 I A 238, Bissessur Lall Sahoo v. Maharajah Luchmcssur Singh. ..R.. .4 SLR 2 = 7 

Ind Gas 584 ... 668 

7 I A 212, Lallubhai Bapubhai v. G<as8ibai...N F...5 Ind Cas 135 = 14 OWN 443 = 37 C 

214 ... 057 

8 I A 39 = 7 G 245, Sudisht v. Sheobart...R...3 lad Gas 330 = 2 C L J 115 ... 993 

8 I A 46 (61), Ram Lai Mookcrjoc v. Secretary of Stale.. .R.. .6 Itid Cas 354 ... 055 

8 I A 65, Dinendra Nath Sanyal v. Ram Cootnar Ghose...R...u M L T 197 * ... 336 

8 I A 123, Mungal Porshad v. Gurja Kant...Rel on.. .5 Ind Cas 89 ... 588 

^ V. ...P...7 Ind Cas 56 = 12C L J312 ... 395 

, V. ,8 Ind Cas 22 ... 327 

8 I A 229, Padmakumari Dobia Chowdhrani v. The Court of Wards. ..R.. .4 Ind Gas 386 

= 7MLT230 ... 630 

8 I A 248, Raja Udaya Aditya Dob v. Jadab Lai Aditya I)eb...ReI on... 13 C W N 1013 

(P C) = G M L T 08 = 11 Bom L R901--0 A L J 847 = 30 C 943 = 10 C L J 233 

= 19MLJ5G7 ... 247 

9 I A 104 (121), Raja Nilmoney Singh v. Bakranath Singh. ..R... 20 M L J 728 ... 1093 

9 I A 174, Nilendri v. Taranathi...R...7 Ind Cas 787 ... 92 

10 I A 4 = 12 C L R 511 = 9 C 482 (PC), Iluriah Chundcr Chowdhury v. Kali Sundari 

Ucbi...R...8 M L T 463 (F B) ... 801 

...F.. .8 Ind Cas 26 ... 699 

10 I A 32, Janoki v. Gopal...R...ll G L J 2 = 3 Ind Cas 408 ... 1100 

10 I A 90, Balwant Rao v. Puran Mai. ..R.. .11 C LJ 2 = 3 Ind Cas 408 ... 1100 

, V. ...R...3 Ind Cas 419 =11 CL J 304 ... 886 

10 I A 150, Isri Dutt v. Han8butli...Rel on...7 Ind Cas 27 ... 700 

10 1 A 171, Surendi'a Nath Banorjee v. Thu Chief Justice of Bengal. ..R...0 Ind Cas 

120 ... 413 

11 I A 37, Ram Kirpal v. Rap Kuari...Rel on. ..5 Ind Cas 89 ... 588 

, V. — ...F ..7 Ind Cas 55 = 12 C L J 312 ... 395 

11 I A 94 (105), Janmejoy V. Watson. ..R...U CLJ 2 = 3 liid Cas 408 ... 1100 

11 I A 149, Rup Singh v. Baisia...F...7 Ind Cas 800 ... 50 

11 I A 181, Beni Ram v. Nanhumal...F...7 Ind Cas 55 = 12 CLJ 312 ... 895 

12 I A 47 (50), Oungapershad Sahu v. Mahanini Bibi...P...ll CLJ 197 = 5 Ind Cas 

334 ... 623 

121 A 72, Fanindra Deb Kaikat v. Rajeswar Das ..R . 7 M L T 17 = 20 ML J 49 = 6 

Ind Cas 42 ... 674 

^ V. ...R ..8 Ind Cas 617 ... 712 

LR 12 lA 197, Tekait Ram Chundar Singh v. Srimati Madho Kumari...R...12 Bom L 

R 208 = 6 Ind Cas 906 ... 1141 

13 I A 84, Jagadambu Chowdhrain v. Dakhina Mobun... Distinguished... 7 Ind Cas 

427 ... 838 

13 I A 100, Gendapari v. ChHttapuri...F...6 Ind Cas 709 ... 1102 

13 I A 106=14 C 18, Rowa Mahton v. Ram Kishcn...Ex*pl ..13 OWN 710=1 Ind Cas 

871 = 11 CL J 254 = 37 C 107 ... 120 

13 I A 134, Ledgard v. Bull.. .R.. .6 Ind Cas 454 ... 744 

14 1 A 63, Shcolochun v. Saheb Singh. ..Rel on. ..7 Ind Cas 27 ... 706 

14 1 A 187, Doulat Ram v. Mehr Chand...F...12 Bom L R Sll ... 1202 

15 1 A 51 (65, 66), Ram Sartaj Kuari v. Ram Dooraj Kuari...F...l3 C W N 1013 (PC) 

= 6M LT 68 = 11 BomLR 901 = 6 ALJ 817 -36 0 943 = 10 CL J 233 = 19 M 
LJ 667 ... 247 

V. ...Rel on.. .13 C W N 1013 

(P;C} = 6 M LT 68-11 BomL R 901 =C A L J 847 = 36 0 943 = 10 CLJ 233 = 

19*MLJ 667 ... 247 

16 I A 81 = 15 CG84, Mahomed Bukhsh Khan v. Hosseini Bibi...F...3 Ind Cas 330 = 2 G 

LJ116 ... 993 

, V. ...Ref to.. .86 P R 1910 

(Civil) ... 877 

, V. ...Ref to.. .7 Ind Cas 1G7 . 1026 

— V. ...P...8 Ind Cas 38 ... 878 

15 I A 123, Sardhari Lai v. Ambica Perahad...R and Expl...8 M L T 381 ... 337 

, V. ...R..,8 M L T 417 ... 336 

16 I A 12, Hariram v. Shoo Dial Ram...R...5 Ind Cas 127 = 14 OWN 532 ... 1090 

16 1 A 137, Gossaxni Qridhariji v. RomaDlalji...R...ll CLJ 2=3 Ind Cas 408 ... 1100 
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IG I A 205, Muhammad Mumtaz v. Zubaida...F...8 Ind Cas 38 

, V. ...Re! ..8 Ind Cas 38 

17 I A 10, WatHon and (3o v. Kam Chaud l3att...Rel on. ..7 Ind Cas 121 
17 I A 17, Kishori Mohan Ray v. Ilarsukh I)as...R...6 Ind C.is 789 
17 I A 10, Secretary of State v. Fahamidannissa...R.. 5 Ind Cas 454 
17 I A 57, Lala (lauri Banker Lai v. Janki Per8had...F...7 Ind Cas 130 
17 I A 150, Radha Prashad Singh v. Lai Sahib Rai...R...5 Ind Cas 325 
17 I A 173, Dowan Ran Hijai Bahadur Singh v. iiai Jagatpal Singh. ..F,,. 14 OWN 
1010 (P C) 12 C L J 303 - 8 M L T 273 

17 I A 194 = 18 C 157, Madho Pershad v. Mohrban Singh. ..R.. .2 Ind Cas 986 = 14 C W 
N 652 

V. ...D...G Ind Cas 582 

17 1 A 201-18 G 1G4, Umes Chundcr Sircar Zahur Fatima.. .F... 8 Ind Cas 153 = 8 
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18 I A G, Rahimbhny ilabibhoy v. Turner. ..Followed. ..7 Ind Gas G22 

19 I A 48, Luchniesw.ar Singh v. Manowar Singh... F ..7 Ind Cas 124 

L R 19 I A IGG, I*rosunno Coomar Sanyal v. Kasi Das Sanyiil...F...12 Bom L R 639 --7 
Ind Gas 457 

19 I A 221, Nurul ilossein v. Shed Sahai Lai... Relied upon. ..7 Ind Gas 218 

20 I A 1, Rahimbhoy v. Turner.. .F...G Ind Gas 154 
20 1 A 12, Sadamini v. Broughton... D.. .7 Ind Gas 27 

201A 70 = 20 C 82G, Abdool Hai v. Cuirai...F...l? G W N 710 = 1 Ind Cas 871 = 11 C L 
J 264 = 52 G 107 

20 I A 77 at p. 79, Narindor Bahadur Singh v. Achsilrain, 10 C L J 21G (P C)= G A L J 
7G7 = 13C W N 1073 = 11 Bom L R 890= 12 O C 304 = 31 A 457 = 19 M L J 605 
20 I A 112, Kunwar Ram Lai v. Nil Kanth...R...8 Ind Cas 500 

20 I A 155, Mahomed Riasat Ali v.jHusain Bano ..F...5 Ind Gas 294 

, V. ...R...G Ind Cas 579 = 8 M L T 97 ... 

21 I A 39, Lukhi Narain Jagdob v. Jadu Nath Doo.. .Relied upon. ..7 Ind Gas 1G5 
21 1 A 118, Imambandi v. Kamlcswari...R...G Ind Gas 20G 

21 I A 171 = 22 C 222, Gurdiyal Singh v. Ruja of Faridkot...D...3 Ind Gas 190 = 19 M 

L J 459 = 32 M 4G9 

22 I A 1, Syed Murzhar Hussein v. Bodba Bibi.. .Followed . 7 Ind Gas 522 

22 I A 31, Beti Maharani v. Collector of Eatwah...F...G Ind Cas 407 

23 I A 32, Sri Raja Papainma v. Sri Vira Pratap:i...R...7 Ind Gas 36 

23 I A 37 (44), Jogeswar Narain, Deo v. Rarnachand Dntt...F...7 A L J 941 

— , V. ...Rel on. ..5 Ind Cas 73 = 14 C 

WN458 

24 1 A 10, Bit to Kunwar v. Kesho Prasad Misr...R...5 Ind Gas 325 

24 1 A 76 (88), Lalit Mohun v. Cbukkan Lai.. R...G Ind Cas 354 

25IA95 = 2CWN 402 = 25 (3 854 (PC) at 851, Sukbamoni (3howdhrani v. Ishan 
Chundcr Roy...F...6 M L T 1.55 = 3 lud Cas 19-19 M L J G60 

25 I A 146, Saadatmaud Khan v. Phul Kuar...R...6 Ind Gas 135 

25 I A 161, Muhammad Imam Ali Khan v. Sardar Husain Khan...F...14 G W N 770 

(P C) = 7 A L J 704 = 32 A 363 = 12 GL J36=7 Bom L R 604 = 8 M LT 79=6 
Ind Cas 787 = 20 L J 604 = 13 O G 163 

26 I A 38, Ram Narain v. Muhammad Hadi...R...5 Ind Gas 85 

26 1 A 71, Ranchordas v. Parvuti Bai...R^.6 Ind Cas 679 = 8 M L T 97 

26 I A 83- = 3 G W N 415, Raiia Krishna Rao Bahadur v. The Court of Wards... Rel on... 

13 G W N 1031 (P C) = 6 M L T 68 = 11 Bom L R 901 =6 A L J 147 = 36 G 943 
= 10G L J 233 = 19 M L J 667 

26 I A 216, Beni Pershad Koori v. Dudhnath Roy, 7 Ind Cas 218 

26 I A 226 (228), Diwan Ram Bijoy Bahadur Singh v. Iiidorpal Singh. 7 M L T 89 = 33 
M 112 = 5 Ind Cas 760 

26 I A 242, In re Rajoridra Nath Mukherjoo . F...14 G W N 1073 = 11 Cr L J 603 = 7 
Ind Gas 622 

26 I A 254, Deputy Commissioner v. Ram Parshad ..Rel. ..8 Ind Gas 81 

27 I A 68, Bal Kishou Das v. W. F. Leggo...R...8 Ind Cas 601 

27 1 A 114 at p 124, Girish Ghunder Lahiri v. Shoshi Shikareswar Roy ..R...8 Ind Gas 
162 

27 I A 136, Badhamoni Debi v. Collector of Khulna .R...6 Ind Gas 359 
• V. ...F...6 Ind Cas 392 

27 I A 216 = 5 C W N 10 Malkarjun v. Narhari...R...14 C W N 346 = 5 Ind Cas 710 * ... 

, V. ...R...14 C W N 660 = 6 Ind Cas 390=11 

0 L J 489 

28 I A 35. Maharaja of Bharatpur v. Rani Kanno Dei. ..R... 14 C W N 125=6 Ind Cas 61. 
28 I A 71, Anuoda Mohun Rai Gbowdhri v. Bhubau Mohini Debi. ..D.. .3 Ind Oas 330= 

2 C L J 116 
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29 I A 127 =*29 C749, Shainbati Koeru v. Jago Bibi...R...3 Ind Cas 330 = 2 C L J 115 

30 I A 44, Jagadindra v. Secretary of State... R... 12 C L J 21G--7 Ind Cas 140 

, V. ...F... 7 Ind Cas 849 

30 I A 114, Mobari Bibi v. Dhurmo DaB...R...7 Ind Cas 820 

301 A 165 = 25 A 407 (PC) = 7 CWN 681=6 Bom L R 47S, Gharibullah v. Khalak 
Singh...P...20ML J 855 = 8 Ind Cas 196 

SOI A 182, Mussammat Bibi Waliau v. Banka Bohari Pcrsad Singh. ..D... 12 Bom L R 
439 (P C) = ll C L J 567 = 14 CWN 794 = 8 M L T 57 = 13 O C 123 = 6 Ind Cas 
788 = 20 M L J 691 = 32 A 287 

31 I A 71, Raj Chunder Sen v. Ganga Das Seal.. .D.. .8 Ind Cas 268 

32 I A 23=9 CWN 201, Khirajmal v. Diam...R...14 CWN 846 = 6 Ind Ci-s 710 ... 

, V. ...F...5 Ind Cas 523 

, V. ...Relied on.. .6 Ind Cas 627 = 14 CWN 

1041 

, V. ...Rel...8 Ind Cas 26 
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SECTION II (CIVIL CASES). 


Abandonment. 

(1) What amnimts to. Son CO-SHAREUS, 
No. 5, 13 P.W.R. 1010. 

(‘i) — of claim to ancostral ppoporty in liti- 
gation — Right of’ heirs. Soo CUSTOMS 
(PUNJAR— ALIENATION), No. 3, 3 P.W.R. 
1910. 

(3) Joint holding — Abstmeo of one co-sharer 
— Long silence and niaction — Evidence of - 
Adviirsts possession — limitation. Sec POSSES- 
SION, No. J. 29 P.R. 1910. 

Abatement. 

(1) — of appeal — Calculation of time for exe- 
cution of decree. See Civ. Pro. Code, (1882), 
No. 81, 7 A.L.J. 68. 

(2) — wrong legal representatives brought on 
record— If .suit abates. See CiV, PRO. CODE, 
(1908), No. 130, 7 M.L.T. 13. 

(3) Decree against defendant who was dead 
and others— Decree indivisible— Deceased’s re- 
presentatives not brought on record — AKate- 
ment of entire suit. See CiV. PRO. CODE, 
(1882), No. 176, 7 A.L.J. 228. 

(4) Abatement of appeal -Suit for dismissal 
of agent and damages for misconduct —Death 
of defendant pending appeal. See CiV. PRO. 
Code, (1882), No. 0, 7 Jd.L.T. 87. 

(5) — as again.-Nt some respondents without 
whom suit cannot proceed — Effect as against 
others. SeeOlV. PRO. CODE, (1908), No. 55, 7 
M.L.T. 1X6, 


Abatement —(Coiicluded). 

(G) Suit for injunction diRmis.sed — Defend- 
ant’s death pending appeal— Abatement — Re- 
presentative’s right to costs. See CiV. PRO, 
CODE (1882), No. 173, 7 M.L.T. 195. 

(7) Representatives of one of the respondents 
not brought on record — Abatement of appeal. 
See Partition, No. 3, 6 Ind. Cas. 325. 

(8) What is not sullicicnt cause for setting 
aside an. See CiV. PRO. CODE, (1908) No. 
131, 7 Jnd. Cas. 391. 

(9) Ejectment suit against several trespassers 
— Death of one of the defendants — Abatement 
of suit — Withdrawal of suit — Sub.scquont suit 
against representative of deceased whether 
barred. See CiV. PRO. CODE, (1882), No. 17G-a. 
8 Tnd. Cas. 268. 

Abkari Act. 

See ACT T OF 18HG (MADRAS). 

Absentee. 

Rights of absentee co-sharer. See CO- 
SIIARERS, No. 5, 13 P.W.R. 1910. 

Abwabs. 

(1) Abicab — Zemindary salami — Mokarai 
lease — Rent — Additional sum — WhetJier 
recoverable. 

In .b mokarari lease, there was an agreement 
to pay a certain sum as rent and a certain 
additional sum as Zemindar salami expenses, 
which were arbitrary and extra charges imposed 
on the tenants on account of work done in the 
Zemindary sherista and for other purposes : 
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Ab wabB — {Cmicltuled ) . 

Held that they were Abwabs and onuld not ho 
recovered by the Zemindar from the tenant. 

Bipin Behary Hitter v. Sarat Chandra 
Sirkar, 7 Ind. Gas. 7C0. 

Brktt and VINCKNT, JJ. 

Reference&:-^\Q C.W.N. 527 ; 4 C.Tj.J. 527, 
ReL : 31 C. 834. D. ; 17 C. 72G (P.B.), F. 

(2) Right to recover ftalami, loasil baki 
selami and teherir. ^ Sec STAMP ACT, No. G, 
7 Ind. (3as. 582. 

Accounts. 

(1) AccounU suit for, limitation — Demand — 
Breach — Limitation Act {\ V of 1H77)^ 
tick. //, Arts. 89, lirj, 116. 

When there is a contract to render accounts 
year by year, Art. llGof the Limitation Act 
applies if the contract is registered, and Art. 
115 if it IS unregistered (a). 

Neglect to comply with the remand to 
render accounts is tantamount to a refusal 
within the meaning of Art. 8'J (b). 

Where the contract was to render accounts 
year by year and there had been successive de> 
mauds and breaches at the end of every year, 
and plaintifl brought a suit for accounts with* 
in three years of the last breach : 

Held, whether Art. 89 or Art. 1 15 applied, 
he was entitled to accounts for one year only. 
Basin Sarkar v. Baroda Kishore Acharyya 
Chowdhry, 11 C.L.J. 43 — 5 Ind. Cas. 186. 
IIOIiMWOOD and SHAHFUDDIN, JJ. 

References : — (a) 1 C.L.J. 211, F. (6j 3 C.L. 
R. 44G, Relied on, 

(2) settled — Smt on^Accoxuit not 
signed — Limitation. 

An account settled must bo signed *by the 
debtor, and the creditor has three years from 
Its date for the institution of the suit. Chinna- 
Bawmi Naidu v'. Yenkatasami Naidu, 7 M.L. 
T. 372 =C Ind. Cas. 719. 

BENSON and KUISHNASWAMI lYEK, JJ. 

(■J) Babi account — Proof and corroboratimi 

of- 

Where there are entries in plaintiff’s bnhi 
account book, which, according to the report 
of the Commissioner, is correct and regular 
according to village custom in the part of the 
country to which the parties belong, and there 
is also the plaintiff’s own statement on solemn 
affirmation that the account is correct, held 
that OBttain disi^uted items interspersed in the 


kccomt^— {Continued), 

account should not be disallowed simply be- 
cause they wore not admitted by defendants 
and no specific evidence wAs adduced in regard 
to them, as there is no reason why such ficti- 
tious items should have been interspersed in 
an otherwise true account. Hanwanta v. 
AkbarKhan, 80 P.R. 1910-147 P.L.R. 1910 
-=117 P.W.R. 1910. 

REID, C.J., and SCOTT-SMITH, J. 

(4) What is an open and current account — 
With reciprocal demands— Indian Limita- 
tion Act, IX of 1908, Art. 85. 

Held, that it is an open, mutual and current 
account with the reciprocal demands where 
one party supplies the other with capital by 
Ilundies, and the latter in turn supplies the 
former with goods, and there is .sometimes a 
balance against the one and sometimes against 
the other ; and the formal balance struck with- 
in three years from the close of the account 
between them is a balance contoinplabcd under 
Art. 85 of Limitation Aot. The fact that the 
parties? used to ascertain every year a balance 
in order to see how the account stood between 
them IK iinmiterial and does not alter the 
nature of the account (a). Imrat Lai v. Lai 
Chand, 99 P.W.R. 1910 = 75 P.R, 1910 = 7 Ind. 
Oas. 715=121 P.T..R. 1910. 

Schott -Smith, j. 

Reference (a) (1887) I.Ij.R. Bom. 134, F. 

(5) Accounts settled — Omission of plaintiff' to 
lu aij for re-opening of accounts on the basis 
of fraud — Plea of defen lants that no 
accounts mere retulered — Finding that 
plaintiff accepted pajfumnts after hearing 
accounts read — Whether amounts to a find- 
ing that accounts were settled. 

A finding, in a suit, for settlement of accounts, 
that plaintiff accepted payments after hearing 
accounts read, is not finding that accounts 
wers settled between the parties. 

Where the def'^ndant, in such a suit, admits 
that he had not rendered any accounts to the 
plaintiff and was not liable to do so, the Court 
should presume that there was no settlement 
of accounts, and plaintiff’s suit is not liable to 
disiniKKai on the ground that he did not pray 
in his plaint for re-npening of accounts on the 
ground of error or fraud. Pattath Manakkal 
Narayanan y. Manakkal Narayanan. 8 M. 
L.T. 424 = 7 Ind. Cas. 853. 

Miller and Kbishnabwami Iyer, jj. 
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Accounts — (Cmicluded), 

(6) Whether balancing of an account is 
account stated. See PHINCIPAL AND AGENT, 
No. 7, 7 Ind. Gas. *270. 

(7) Non -production of account books — 
Presumption. See ADOPTION, No. 1, 7 M.L.T. 
67 (P.C.). 

( 8 ) Suit for — Addition and substitation of 
parties. See CiV. PRO. CODE, (1908), No. 99, 
12 C.L.J. 587. 

(9) Signature of debtors below the balance 
struck on a Kcttlcmcut of — Acknowledgment — 
Stamp duty. See STAMP ACT (MYSORE), 
No. 1. 15 M.C.C.R. 32. 

(10) Mutual, open and current accounts — 
Tests— Sum due on — rjimitation. Sec LIMIT- 
ATION Act, (1877), No. 64-rt. 8 M.L.T. 412. 

(lU Account books and entries how to bo 
proved. See EVIDENDK ACT, No. G, 8 Ind. 
Gas. 81. 

Accretion. 

(1) Receiver^ accretions to projtertu, tf vest in 
— Accretion^ title to^ prevails aqainst all 
fwrsons not clawnwj under prior title 
— Bona fide tenants UJid^'r a do fanto 
proprietor, if acquires raiijati rights - 
Non ocotipancy raiifat, if entitled to pos- 
session of accretions - Oriin, Pro, Code, 
{Act V of 1898), Ss. llo, 11(1^ Receiver 
appointed under S, 148, rights oj. 

As a general rule, a receiver takes no title 
in property acquired by the person formerly in 
possession. 

But a receiver is entitled to any accretion 
to the property vested in him, upon general 
principles and the policy uf the law by which 
a proprietor acquires a title to acce.ssious to his 
property. 

Where a receiver has been appointed under 
S. 146 of the Grim. Pro. Gode, in respect of 
any property in dispute, the receiver is entitled, 
unless some special circumstances is establish- 
ed, not only to the subject-matter of the pro- 
ceedings under S. 146, but also to the accreted 
land, and gives good title to a tenant under him. 

Such title will prevail against a trespasser, 
but not against a person who establishes a title 
to the accreted land acquired prior to the vesting 
of the lands in the receiver (n). 

Semble.— \Vh 0 thcr a tenant, who euters 
upon a land held under a de facto proprietor, 
can acquire a raiyaci interc.st therein, even 
though the de facto possessor ultimately turns 
out to bo no real owneV, in case the tenant should 
have entered on the land in good faith (6). 


Aceretion — ( Concludfki ) . 

Where a tenant has acquired the status of a 
non-occupancy raiyat in respect of any land, 
he is entitled to possession of land which has 
accreted to his holding (c). Madhu v. Sabar 
All, 14 G.W.N. 681 = 6 Ind. Gas. 177, 
^lOOKBRJKB and TEUNON, J.I. 

References :—{a) 10 G.L.J. 66, R, (b) 20 G. 
708; H G.W.N. 316 =6 G.L.J. 9, R. (c) 21 G. 
233; 1 C.L.J. 63 = 33 G. 444; 13C.W.N. 269 = 8 
C.L.J. 637; 13 G.W.N. 267-8 G.L.J. 638; 8 
G.L.J. 541, R, 

Accumulation. 

(1) Direction for — Validity — Hindu Law — 
See ^lORTOAGE (GENERAL), Nu. 49, 7 Ind. 
Gas. 921. 

Acknowledgment. 

(1) Acknowledgment of a debtr—Signature in 
account books, whether is an — , 

The fact that the defendant signed the ac- 
count kept by the plaintiff docs not necessarily 
show that he thereby acknowledged there was 
a debt duo. The entry must show that the 
detcudaiit hy his signature acknowledged the 
debt, otherwise it would only bo an acknowledg- 
ment of the correctness of the figures entered 
therein. Muthia Nadar v. David Nadar, 7 
M.L.T. 84- 5 Ind. Gas. 756. 

SANKARAN NAIR, J. 

(2) See Limitation act, s. 19. 

Acquiescence. 

(1) What amounts to — eileol of, by rever- 
sioner. See Customs (Punjah— ai.iena- 
TION), No. 4, 8 P.W.R. 1910. 

(2) In action for 9 years — Elioct. See 
CUSTOMS (PUNJAJJ— ALIENATION), No. 7, 39 
P.W.Ji. 1910. 

Acquisition of land. 

(1) I' and acquisition — Valuation — La7ids 
within a Municipality. 

In valuing lands within a IMiiiiicipality, onc- 
sixth of the Municipal assessment for the 
whole area should ho deducted for road eess 
and other costs ; taxes and ground rents should 
al.'^o he deducted, and the balance estimated at 
twenty years’ piircha.se. Tulshi Makhania v. 
Secretary of State for India in Council, 1 1 
C.L.J. 408 --6 Ind. Gas. 543. 

HOLMWOOD and CHATTBR.IEE, JJ. 

(2) Ijond acquisition — Ferry^ Disturbance — 

Bridge — Ra iliaa y Co7npany^ Compensa- 

tion, 
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AoqaiBition of iKud—iCiyncluded), 

The taking of property that merely injures a 
franchise, but docs not interfere with the exer- 
cise of it. is not such a taking of property from 
the owners of the franchise as to require 
compensation . 

Where a Railway Company eonstruoLed, 
across a river, a bridge, near an ancient ferry, 
and the traflic across the ferry fell of! : Held^ 
that. BO far as loss of the income of the ferry 
resulted from the usd/, and not the execution 
of the works of the Railway, no compensation 
can be claimed . 

Held, in this case, that the compensation 
ought to be assessed upon one-half of the annual 
loss, which may bo assumed as the loss of in- 
come of the owner of the ferry, due to the ac- 
quisition of the lands for the construction of 
the Railway bridge. 

In a case where the owner has been deprived 
of his property by arbitrary proceedings not 
taken in accordance with the Land Ac(}uisitiou | 
Act, ho may legitimately claim some addition 
to the compensation assessed on the basis of 
the loss of annual profits ; and the additional 
compensation was assessed in the case at one- 
eighth of the original sum. Maharaja Sir 
RameBwar Singh Bahadoor v. The Secretary 
of State for India in Council. G Ind. Cas. 313 
-12 C.L.J. G6. 

Mookerjee and Caknduff, jj. 

(3) Claim withdrawn — Costs. See COSTS, 
No. 3, 11 C.L.J. 217. 

(4) Sec Act I OF 1894 (LAM) AcgUl.SI- 
TION). 

Actionable claim. 

Transfer of — Right to recover subscriptions — 
Assignment of — Right of holder of a charge. 
See Tkansfku OF Property Act, No. 94, 7 
M.L.T. 126. 

Acts. 

1. — Imperial Acts. 

2. — Bengal acts. 

3. — Bombay acts. 

4. — Burma acts. 

6.— Central Provinces acts. 

6. — Madras acts. 

7. — N. W. P. Acts. 

8. — OUDH acts. 

9. — Punjab acts. 


i .—Imperial Acts . 

Act XXXII of 1839 (IntereBt). 

(1) Exprcfifi ngreevicnt not to pay interest — 
Court's discretion to award interest — 
Wairer by a 2 >arty of an advantage confer- 
red by law for his benefit, 

A mortgage deed provided : “ X agree and 
covenant in writing that 1 shall repay in full 
the said loan without interest! in three years’ 
and “ if 1, the executant, fail to pay the prin- 
cipal amount on the date promised, the credi- 
tors shall be at liberty to realise the principal 
amount due to them without interest from the 
property” hypothecated: Held, that, as there 
was an express agreement that no interest shall 
bo charged on the mortgage debt, no interest 
could bo allowed to the mortgagee prior to the 
date of institution of the suit. 

^i’hcro is nothing to prevent a party from waiv- 
ing or agreeing to waive the benefit or .advant- 
age of a law or rule made solely for the benefit 
or protection of the individual in his private 
capacity, and which may bo dispensed with 
without infringing any public right or public 
policy. Lachmi Narain Sahu y. Sheik Abdul 
Sattar, 6 Ind. Cas. 286. 

STANLEY, C.J., and liANElUl, J. 

(2) Arbitration Award directing pay meal to 
plaintiff within tiro months by assignment 
oj dcbts~-^Failure to make payment — In- 
terest, 

An award by arbitrators directed defendants 
to pay certain amounts to plaintill by clTec;tiiig 
a division within two months, if there were no 
obstruction, and assigning to plairitif! the debts 
which fell to the share of each of the defendants. 

Held, that, on the defendants’ failure to pay 
to pl.aintifi as aforesaid, the plaintiff was not 
entitled to interest under the interest Act after 
the said period of two months, as the time of 
payment was not certain. Rangasamy Muda- 
liar V. SrinivaBa Mudaliar, 8 M.L.T. 405. 
MUNRO and AJ3DUR RAHIM, JJ. 

(3j Right to ■ itcrest over .irrcars of rent 
payable in kind. See MULGENl LEASE, No. 1, 
12 Bom, L.R. 831. 

Act XIX of 1841 (SucccBBion Property Pro- 
tection). 

(1) Preamble and S. d — Enquiry, scope of — 
Interpretation of statute. 

The preamble of Act XIX of 1841 must be 
read by the light of S. 3 and the following 
sections of the Act. S. 3 contemplates an 
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/ . — Imperial A cis — ( Continued ) . 

Act XIX of 1841 (Succession Property Pro< 
tection) — [Continued) . 

enquiry upon two points, fir fit ^ whether the 
opposite party has lawful title, and secondly ^ 
whether the applicant is really entitled, whether 
his application is bona fide, and whether he is 
likely to bo materially prejudiced if loft to a 
regular suit 

Whore an order under the Act has been 
made, but the procedure has not been followed, 
it is competent to the High Court to interfere. 

Phul Chand Lai v. Kishmish Koer, 11 C.L.J. 
621. 

GHOSE and H A KINGTON. JJ. 

(2) S. 3 — of the Act —Joint possession 
of propetly lejt by deceased — Applituibihty 
of Act -Preamble of Statute - Interpretation 
— EnactUuj clause — Discretion of Judye — 
Affidaoit of applicant. 

The Succession (Property Protection) Act is 
not limited in its application to cases where 
dispute arises between persons, each of wheun 
claims title by succe.s.sion to the entire estate, 
and it covers a case in which the claim relates 
to the undivided share of the estate left by 
the deceased. 

'riicrcforc, an application may be maintained 
when it is alleged by a person, who claims a 
share in the estate left by the deceased, that 
that share has been seized by other persons in j 
as.sertion of a pretended claim of right by gift 
or succession. 

"I’he preamble to a statute can neither expand 
nor control the scope and application of the 
enacting clause, when the latter is cilear and 
explicit ; but if the language of the body of the 
Act is obscure or ambiguous, the preamble may 
be consulted as an aid in determining the reasons 
of the law and the object of the Legislature. 

In the exercise of his judicial discretion, the 
Judge is entitled to act upon the allidavit of 
the applicant, under S. 3 of the Succession 
(Property Protection) Act. Gopi Krishna Rai 
Y. Raj Krishna Rai, 6 Ind. Cas. 259. 
MOOKEKJEE and TEUNON, J.I. 

(3) Ss. 3 li - Liinitationfor the application — 
Solemn declaration — Statements on solemn 
affirmation. 

K, a representative Vataudar of a Deshgat 
Vatan, having died in 1892, his widow B’s 
name was entered on the register as a repre- 
sentative Vatandar, and she held the property 
until her death, which took place in 1907. 


' /. — Imperial Acts--(Continued), 

; Act XIX of 1841 (Succession Property Pro- 
tection ) — ( Concluded ) . 

• Within six months of 13’s death, the applicant, 
claiming to bo the nearest heir of K, applied 
for possession of the property under the Succes- 
sion (Property Protection) Act, 1811. Tt was 
‘ contended that the application could not be 
I entertained by th(! Court under S. 11 of the 
' Act, for Iv d'cd more than six months before 
the date of the application. 

■ Held, overruling the contention, (hat the 
decease of the proprietnr, whose propcirty is 
claimed by right in succession ” referred to in 
j S. 11, would include the decease of 15 in this 
ease, for 15 was, between the death of K and 
her own decease;, the propricjLor of the property 
which vvah claimed, and it was claimed in suc- 
cession to her, that is to say, the claimant 
claimed to succeed her in the possession of the 
property. 

The words “ by right in succession ” in S. 14 
of the Succession (ProptTty Protectior.) Act, 
1841, are cboscu to describe the point of view of 
the Judge and not the point of view of the 
interested parties. All that the Judge has to 
decide is, who should be put into possession of 
the prr)porty in suc(;ession to the last deceased 
holder. 

Statements made upon solt'inn ailirni.il ion 
must having regard to the provisions of Act V 
of ISIO, be taken to be statements upon solemn 
declaration, within the meaning of S. 3 of the 
SuC(;ession (Property I’rotcction) Act, ISli. 
Bhimappa Tamappa v. Khanappa Yen- 
kappa, 11 J5oin. L.U. 1308 = 31 B. 116 -I Ind. 
Cas. 694. 

gCOTT, C J., and 15ATrHELOK, .J. 

(4) S, 14. See No, 3, sup) a. 

Act XX of 1847 (Copyright). 

(1) Ss, 7, I'ri — InfriiKjemcut at halnut — De. 
fendaut a resident of Lahore -Deiuand 
tor surreiider at Aligarh — Jui rjdiction of 
the Court at Aligarh to entertain suit. 

A suit for infringement of copyright can he 
brought only in the Ourt, within the local 
limits of whose jurisdiction the cause of action 
arises, or the Court within who.se limiLs the 
defendant resides. 

The defendant, a re.-.ideut of Lahore, printed 
a book in which the plain till alleged he had a 
copyright. The plaintiff resided at Aligarh 
where he instituted a suit feyr damages. Held 
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L~ Imperial Acts— (Continued). 

Act XX of 1847 (Copyright) - i Concluded). 
that tho cauKC of action arose at Tiahoro, and 
the (’oiirt at Aligarh had no jurisdiction to 
entertain tho suit. 

S. 12 of tho Indian Copyright Act, 1847, 
docs not rcqiiiro a per^-on in possession of 
pirated copies of a hook to deliver them to the 
proprietor of the copyright at any place selected 
by tho latter. The plaice of residence of tho 
person making the demand is besides tho 
question. 

Semble. — S. 12 of the Copyright Act applies 
as much to the innocent possessor of a pirat- 
ed copy as to the printer and publisher in 
possession of a whole edition of pirated copies 
of a book, and the same duty is cast upon both. 
Ram Kishun v. Plarey Lai, 7 A.L.J. U23- 7 
Tnd. Cas. 101. 

TUDHALL and CllAMlKU, JJ. 

(2) S. 12. See No. 1, supra. 

Act XXYIII of 1855 (Usury Laws Repeal). 

(1) S. t. Sec TUANSFKK OF PltOPKJlTY 
AOT, No. 51,7 A.Ji.J. 787. 

ActXY of 1856 (Hindu widow re-marriage). 

(l) Wiiiou) ra-iuarri/intj acandiinj to cHi<t()tn 
wlLcilier forfeits hushntid^s estate — J/ir#rf- 
ijfitje suit — Wketiwr the inorh/ai/or's widow 
n.ftt‘r re-inarriage could represent the viort- 
gatjor's estate — Mort(iage-decrec^ effect of^ 
irhan obtained against person irronglg siwd 
as legal re preseii tat u'e of mortgagor — Civ. 
pro. Code. Act XIV of iJs. dJU and 

— Order under, made without investiga- 
tion — Effect. 

One P executed a mortgage in favour of the 
plaintill. On P’s death leaving him surviving 
his mother (S) and widow (C), the plaintiff 
brought a suit oii the mortgage against the 
widow (C) after she had remarried according 
to custom, and he got a decree in execution of 
which tho plaintiff purchased tho mortgaged 
property and got symbolical possession , 'J’bo 
plaintiff subsequently brought an ejectmout 
suit against the mother (S). 

Held that as, at the time when the suit 
was instituted to enforce the mortgage, the 
widow had ceased to bo the: widow of the- deceas- 
ed mortgagor, she did not represent tho estate 
of the mortgagor, and the decree and sale in 
execution wove not binding upon the mother of 
the deceased mortgagor, wIkj was his legal re- 
presentative .it thr.t time (aj. 


/ . — / mperlal A cts— (Continued) . 

Act XY of 1856 (Hindu widow re-maFriago) 

~ (Concluded). 

A Hindu widow after re-marriage forfeits her 
deceased husband’s estate, oven though there 
is a custom of ro-marriago in her caste (6). 

The only order under S. 335, C.P.C. (Act 
XIV of 1882), upon which the character of 
finality, 'is impressed, is an order upon enquiry, 
and by parity of reasoning, tho same effect can 
attach to an order under S. 332 only when an 
investigation h.as been made (c). Oouri Churn 
Patniv SitaPatni, 11 C.W.N. 34G-5 Ind. 
Cas. 710. 

CASPEllSZ and Doss, 

References :—(a) [) (^.W.N. 201^32 I. A. 2:J ; 

5 C.W.N. 10-27 T.A. 216, li. (b) 22 C 689; 
22 C. 321, R. (c) 6 C.L.J. 362, relied on. 

(2) Application of — Marriage of a widow 
among Taqa Brahmans. 

A Taga Hrahman widow contracted a second 
marriage which was sanctioned by custom. 
Tho reversioners sued for possession of property 
which was her husband’ji. Held that tho 
1 1 indu Widow’s Uemarriage Act did not apply, 
and she did not lose her right in her husband’s 
property, inasmuch as tho marriage was valid 
according to the custom of her caste, independ- 
ent of tho provisions of the Act. Mula ¥• 
Pratab, 7 A.L.J. 417-^6 Ind. Cas. 116. 
Stanley, and Bankiui, .i. 

(3) S. 2 — Kights of widow .ind mother on re- 
marriage. See Hindu Law (widow), No. 13, 

G N.L.R. 103. 

(4) S. 2— Alienation by widow — Effect of 
remarriage of widow on alienee’s rights. See 
Hindu Law (Widow), No. 14-rt, 8 Ind. Cas. 
269. 

Act XXXY of 1858 (Lunatics). 

(1) S. J4 — Manager of lunatic's estate — Lease 
for perijd ej’ceeding five years — Ordinary 
cultivating li\'sefor uncertain term— Power 
of manager. 

An ordinary cultivating lease for an uncer- 
tain term is not a lease for any period exceed- 
ing five years within the meaning of S. 14 
of tho Lunatics Act, and a manager of the 
estate of a Lunatic has power to grant such a 
ease without the permission of the Civil Coutt. 
Trilochan Neogi y. Ibrahim Dunan, 6 Ind. 
Cas. 158. 

CAfiPBRSZ and DOBS, JJ. 
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I.— Imperial Acia^{Contintted). 

Act XL of 1858 (Minors). 

(1) Ss. 10, 18. See GUAUD14N AND MlNOli, 
No. 7, 86 P.W.R. 1910. 

(2) S. 18. See No. 1, supra* 

Aot Y of 1861 (Police). 

S. 42— Illegal soaruh an.l seizaro by the 
Police— Suit for damages — Limitation. Sio 
Damaokh, No. I, 15 M.O.C.H. 47. 

Act XX of 1863 (Rel. Endowment). 

(1) S. 4. See No. 1-n, in/m. 

(1-rt) Ss, .i and 4 — DUtrict Court if mntf 
appoint a trustee pending decisum of Cvnl 
Courts in all cases. 

District Courts have no power, upon a 
vacancy occurring in the ofllco of the trustee of 
a religious endowment, to appoint a trustee 
under S. 5 of the Religious Endowment Act, 
unless the endowed property has bt»on nctually 
transferred to the former trustee under S. 4 of 
the Act by the Board of Revenue or (Jovern- 
meat (a). S. 5 of the Act con templates the 
temporary appoinjimcnt of a manager by the 
Court, pending the decision by a Civil Court of 
the title of any other applicant to the office. 
Mohunt Sheonandan Gip v. Dhupan Upadhya, 
14 C.W.N. 1104. 

Brett and Vinoent, .fj. 

References :—(a) S Mad. 401 (1881); 8 Cal. 32 
(1881), relied on; 7 C.il. 767 (1181) ; 18 All. 227 
(1896) ; 19 All. 104 (1896), I). 

(2) Ss. 7, JO — Constitution of Conmdttee — 
Powers of two members of a Committee, 

The effect of Ss. 7 and 10 of the Act is that 
the surviving members must act so that the 
date of the election shall be fixed not later 
than throe months from the date of the vacancy. 
If they do not so act, their powers of election 
arc gono, and then, unle.ss the Civil Court 
takes proceedings on the application of some- 
body and appoints a person, there is no power 
to fill up the vacancy. 

In construing the two sections of the Act to- 
gether, they must be read as imperative or 
obligatory. 

The fact that the remaining members of the 
committee are required to act with promptitude, 
while it shows that the Legislature was alive to 
the possibility of inconvenience arising in the 
interval, also indicates the intention of the 
Legislature to be that the committee shall not 


/. —Imperial Act8—{Co7itinned ) . 

Act XX of 1868 (Rel. Endowmeat)— (C/^.). 
consist of less than the number orginally ap- 
pointed. Santhalya v. Manjanna Shetty, 8 

M.L.T. 213-7 Ind. Cas. 751. 

Arnold White, and ahdur 

RAHIM, J. 

Reference : — ‘22 ^1. 481, evpl. and I). 

(2-n) S. 10. See No. 2, supra, 

(3) Ss. Id, 14, IH— Whether a trustee, can sue 
a eo trustee for breach of trust without sanc- 
tion under S. 18 — TToio far action of the 
ninjorihf of trustees bUuls the minority — 
Temple Committee, poircrs of control of, 
over trustees. 

A trustee of a religious endowment, consti- 
tuted under Act XX of 1863, can sue his co- 
trustee for a broach of trust, without gottiug 
sanction under S. 18 of the Aot. Such right of 
suit isgivou by the general law, and is independ- 
ent of the provisions of Act XX of 1863. 

Though the decision of the majority of the 
trusbccs of a public trust binds the minority in 
matters coimected with the management of the 
trust property, it does not bind them in regard 
to matters which are ultra vires and beyond 
the proper sphere of the trust. Samapam 
Singarachapiar v. Kpishnaswami Iyengar, 

1 Ind. Gas. 871 - 19 M.L.J. 513. 

Benson, bhahfiyam Iyengar and 

RUSSELL, JJ. 

(4) .S. 14 — Suit under — Jurisdiction of Civil 
Courts — Question of fact — Whether can be 
taken for the first time, in second ajgwal, 

A Civil Court has juriMliction to try, when 
proceedings are instituted under S. 14, Act XX 
of l^i6^3. 

The appellant cannot ho allowed to take, for 
the first time in second appeal, a point which 
was neither raised in the written statement 
nor in the issues nor in the Courts below. 

Venkata Reddiar v. Krishna Iyengar, 7 

M.L.T. 311-6 Ind. Cas. 684. 

WHITE, C.J., and AHDUR RAHIM, J. 

References : —(a) 80 >1. 158, JJ-; 23 M. 298 
and 16 l^I.L.J, 15, Appl. 

(4-n) S. 14. See No. 3, supra. 

(5) S. 18— Jurisdiction of Court to pass 
orders under section after making some en- 
quiry and receiving affidavit from manager 
— WheOver the order is opm to revision 
under S. 622 {of the old C•i^0.). 
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L— Imperial A cts—{Cn7itinned), 

Act XX of 1863 (Rel. Endowment) — iCld.), 

A District Judi^o would not boiicting illegally 
in the exercise of his discretion, if he pasHCS 
an order under S. IH of Act XX of 18G3 after 
making some enquiry and receiving an affidavit 
from the ^lan.ager in reply to the allegations in 
the petition presented under the section (a). 
There is no authority to support the view that 
he ought to pass an ordj'r under this section 
on a hare perusal of tljfc application for leave to 
sue. 

An order under S. 18 (Act XX of 18(18) is not 
open to revision under S. (J‘2‘2, (l.P.C. (old 
Dode) (&). Ramanathan Ghettiar Y. Anantha- 
narayana Iyer, 7 M.D.T. 120 = 5 Ind. Das. 
291. 

IJKXSON and AHDUR RAHIM, J.f. 

References : — {a) C.R.P. 20 of 1908, ff’. (6) 
10 M. 98, F. 

(0) S. 18 — Sec No. .8, supj'a. 

Act X of 186S (Succession). 

(1) Ss. n, tiHl — Snccessioii—'* Ilindit " — Con- 
rersitm to C/n istianitif — Dijinif as Chris- 
iian — Acquisition of title bq adverse pos- 
session — Rlcadiiuj. 

The Indian Succession Act is of universal 
application in this country, unless a iierson 
claiming to be excepted can show that ho is 
specifically excepted from the operation t)f its 
provisions. 

A Hindu, who has embraced the Christian 
faith and continues to be a Christian up to 
the time of his death, is not a “Hindu” 
within the meaning of S. 881, Succession Act, 
and all questions of succession to his estate 
uoon intestacy arc to be determined by the 
Succession Act. • 

The test to bo applied in determining 
whether the plea of title by adverse possession 
should be allowed to be urged, though not 
explicitly raised in the plaint, is, how far is 
the defendant likely to be prejudiced if the 
point is permitted to be taken. Nepen Bala 
Debi Y. Sitikanta Banerjee, 12 C.L.J. 459. 

3i 100KKK.1KK and TKUNON, .J.T. 

(2) S. 3. See WILL, No. 1, 5 Tnd. Cas. 
149. 

(3) S. 46 — Competency of minor to make 
will. See WILL, No. 10, 6 Ind. Cas. C. 

(4) S. 46, Expl. 1— Hindu widow’s power 
to dispose of property by will. See HINDU 
LAW (WILL), No. 2, 6 N.L.R. 46. 


/. —Imperial A cts — ( Cemtinued ) . 

Act X of 1865 (Succession) — (Co^itinued) , 

(5) 5. — Application to set aside mill — Un- 

due hiilncnce — Utirdeii of proof — Jjaw ap- 
plicable to wills, 

(1) The onus pi-ohandi lies, in every case, on 
the party propounding a will, and ho must 
satisfy the coiiscicnco of the Court that the 
iu.strumcnt so propounded is the last will of .a 
free and r’apablc testator. 

(2) If a pcirson writos or prepares a will under 
which he takes a benefit, that is a circumstance, 
which ought generally to excite the suspicion 
of the Court, and calls upon it to be vigilant 
and jealous in examining the evidence in 
support of the instrument, in favour of which 
it ought not to pronounce, unless th^ suspicion 
is removed and it is judicially satisfied that 
the paper propounded docs express the true will 
of tlie deceased. Mr. Cecilia King Y. Arthur 
Abreu, 5 L.B.B. 111. 

Fox, C.J., and TAKLETT, J. 

References:— Bar^’yv, (1888), 2^Iooro 

r.C. 480; and Finny v. Oovett, (1908) 25 
Times Law Reports, 186, R, 

(6) iS. AO, cl. — Will, jiroof of execution of. 

When a document which on tho face of it 

purports to have been executed a^ a will and 
attested, is proved to have been duly executed 
in the presencts of witncssc's in the a«sembly, 
the presumption, in the absence of evidence to 
the contrary, is that the requirements of 
attestation under S. 50 of the Act were satisfied. 

To raise this presumption, it is not necessary 
that there should bo a regular attestation 
clause. Nitai Chand Saha Banikiya y Nagani 
Dassya, 10 C.L.J. 499 = 3 Ind. Cas. 427. 
Mookku.jee and VINCENT, J.J. 

Reference : — 4 C.W.N. 204, F. 

(7) Ss.C/^J&l — Will — Construction — Extrinsic 
evidence. 

A clause in a will ran as follows: — ““My 
trustees shall gi\j to my brother l^cstonji 
Framji Mistry Rs. 1,500, namely, fifteen 
hundred, without interest, and they shall get 
him to vacate the place in my house w'hich he 
now occupies.” The testator was indebted to 
the legatee in a sum of Rs. 1,500 which did not 
bear any interest ; and in lieu of interest the 
legatee was residing in the hou.^e at a reduced 
rent. In.a suit by the legatee to recover Rs. 1,600 
given to him by the will, the trustee contended 
that it appeared from the will that that was 
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/. — imperial Acts — (C(mtimL6d)> 

Act X of 1865 (Succession) — (Continued), 

not an ordinary bequest, but was intended 
to bo no more than the satisfaction of the debt 
owed by the testator. This fact was eo L ight to 
be proved by conclusive evidence of three facts : 

(1) that the testator owed the legatee Ks. 1,500 ; 

(2) that that sum was not carrying interest ; 
and (3) that in lieu of interest the legatee was 
residing in the house, referred to in the clause 
at a rent reduced in proportion to what would 
otherwise have been interest on Rs. 1,500 ; — 

Held that no extrinsic evidence, under 
S. 02 of the Indian Succession Act, could ho let 
in to construe the clause, which, though in an 
unusual form, had no uncertainty or ambiguity 
about it. There was no possibility of any 
ambiguity about the person to bo benefited ; 
for the testator had directed his trustees to 
give to the plaintiff, naming him, a definite 
sum of money. Nor was there any ambiguity 
.about the property to be given, which was 
Rs. 1,500. 

S. 02, Succession Act, empowers Courts to 
avail themselves of extrinsic evidence for the 
purpose of dcterinniiug questions as to what 
person or what property is denoted by any 
words used in a will. 

Where there is an ambiguity in the language} 
used by the testator, the Judge is entitle<l by 
the use of extrinsic evidoiieo to put himself in 
the testator’s shoes or scat himself in the 
testator’s chair. Rut where the testator has 
left no nncertaiiity as to the person to be 
benefited and the property by which the benefit 
is to be conferred,’ the Judge is precluded from 
going outside the actual words used by the 
testator. 

Where the language of the will presents no 
ambiguity, the Judge ought not to imagine 
ambiguity in its application to different sots 
of existing facts, and so to initiate an inquiry 
into those facts. Pestonji Franiji Mistri y. 
Framji Bejanji Billimoria, 12 Rom. R. R. 
SG3. 

rkaman, j. 

(8) S, 93 — Presumption in favour of joint 
tenancy. See GIFT, No. I, 7 IM.Ij.T. 379. 

(fi-fl) S. 10-4. See No. 7, aiipra. 

(9) S. 187 — Will made in Bombay — Property 
less than Rs. 1,000 —Probate — Administrator 
General’s certificate. See ACT XXI OF 1870 
(HINDU WlIiLS), No. 2, 12 Rom. L.R. 171. 

2 


/. — imperial Acts — (Cojitimied), 

Act X of 1865 (Succession)— 

(10) S. 191 — Application of section to the 
vesting of the property of deceased in the Ad- 
ministrator. See IjKttf.kh of Administua- 
TION, No. 1, 8 M L.T. 77. 

(10-u) S. 231. See No. 1, supra. 

(1 1 ) N. — I‘rol)ate and Administration Act 

(r of S. Hi — Caveator — Interest of 

the caveator. 

The provisions of S. *250, Succession Act, 
1805, and S. 81, Probate and Administration 
Vet, 1881, are that the interest, which entitles 
a person to put in a caveat, mu.st be an 
interest in tlio estate of the deceased person, 
that is, there should be no dispute whatever to 
the title of Lhe deceased to the estate, but 
that the person, who wishes to come in as 
caveator, rnii.st show some interest in that 
estate, dc'rivoil from the deceased by iiiheritanco 
or otherwise. Pirojahah Bhikaji v. Pestonji 
Merwanji, 12 Rom. L.R. 300 0 liid. Cas. 523 

-31 R. 459. 

Cir ANDAVARKAU and IvNHiHT, .J.I . 

Reference : — 17 C. 48, 

(12) <S’. 755 — Administration bond — Dis- 
rlhiHfc of surctu Rejusal -Jlojh Court 
Oihlinal Side Rulesy Rule HO — Practice. 

Where sureties were appointed under R. 250 
of the Sueeession Act, and their bond provided 
that, on the fulfilment of the conditions 
specified iii the bond, the bond shall be void 
and of no elTect : 

Held, on application by the sureties for 
cancelling Lhe bund on the ground that the 
administration was eompletc. 

Per C.J. ’Fhere is no provision of law to 
make an f)rd»‘r to vacate an administration 
bond. Rule 470 of the Original Side Rules 
applied to .in application to vacate a bond dur- 
ing the pendency of the administration, with a 
view to having another surety appointed in the 
place, of the .surety whoso bond is vacated. 
The Knglihli practice with regard to the sub- 
stitution of sureties appears to l)e that the 
Court will not disch.irge an original surety to 
the administration bond and .allow another to 
bo substituted fur him (a), and this praetiee 
has iieon followed in this Court. Nor was 
there any provision in the English Probate 
Rules. 

Per Krisliuastranii Iyer, J . — The principle 
of law is that, as the bond hecomos void on the 
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I. — imperial Acts — (Continued), 

Act X of 1865 (Bucoession)— 

happening of a condition, it is allowed to work 
itself out on tho happening of that condition, 
and if, as a matter of fact, the administration 
has become complete, the bond becomes void. 
If it is not, the bond is in force. There is no 
need for the Court being invited to make a 
declaration on the subject. In re Arthur 
Gerald Norton Knight, 7 M.L.T. 1G0=5 End. 
Cas. 311. 

Sir ARNOiii) White, c.j., and Krishna- 
swAMi Iyer, j. 

Reference ’ — (<i) L.R. 1 P. and D. 7G, Ji. 

(13) S. *d77 — Kd'cmtor or administrator — 
Failure to file an inventory — Jurisdiction 
of Court to take action suo motu. 

Following tho settled practice of the Calcutta 
High Court, it was held that tho Court (of 
Judicial Commissioner of Sind), as a Court of 
Probate, will not ordinarily act suo motu (or 
as a matter of course and routine), under 
S. 277, and cite an executor or administrator to 
account for tho property that has come into 
his possession in pursuance of the authority 
granted to him, but will await the disclosure of 
special reaison for such action. Re petition 
Ajk Jehangirji and Byramji, 3 Sind. L.tl. 197 
Ind. Cas. 1 103. 

Knight, .i.c. 

Reference : — Williams Law of Executors, 
Vol. II, p. 1901. 

Act XXYIII of 1866 (Trustees and Mort- 
gagees Powers). 

(1) S. — Trustees — Trust-deed— Form of 

charity — Trustees considering the form of 
charity not beneficial — JJirections of the 
Court for diversion of charity— Cyptes, 

The surviving trustees of a certain trust ^und, 
the income of which was to be utilised in dis- 
tributing on every Friday morning roasted 
gram, parched rice and pop corn to the poor 
without regard to tho nation, casto or creed, 
applied to the Court under S. 43 of the 
Trustees and Mortgagees Powers Act to divert 
the trust fund to other purposes, on the ground 
that the charity directed by tho donor was of a 
useless nature as it tended to pauperise the 
recipients and encouraged thriftlessness, laziness 
and vagrancy. 

Held, (1) that S. 43 of the Act did not 
apply to trustees, because the word “ trustees ” 
had been deleted in that section by the Trusts 
Act of 1382 wherever the latter Act came into 
force : 


/. — Imperial Acts^iContinued)* 

Act XXYIII of 1866 (TruBtees and MortgageoB 
PowerB) — (Concluded), 

(2) That, even if the Trustees and Mort- 
gagees Powers Act applied, the Court could 
not under S. 43 do more than give advice or 
directions, and could not pass any order which 
would in any way alter [.the duties of the 
trustees under the trust-deed. 

Held, further, that the duty of the Court is 
to give effect to the charitable directions of tho 
founder when they arc not open to objection on 
the ground of public policy, and that the Court 
ought not to consider whether those directions 
are wise or whether a more beneficial application 
of the testator’s property might not bo found. 
In re Sir Currimbhai Ebrahim, Bart., 12 
Born. L.R. 1010. 

S(30TT, (3.J. 

Reference (1010) 2 Ch. 124, R. 

Act lY of 1869 (Divorce). 

(1) Jurisdiction — Residence — Meaning of — 
Duty of Court, 

Mere casual residence in a place for tempo- 
rary purpose, with no intention of remaining 
there, is not “dwelling” within the meaning of 
the Divorce Act. Where the petitioner came 
to Meerut from Tfyderahad (Scindc) for a tem- 
porary purpose and adultery was committed 
there, held that tho ISIeerut Court had no 
jurisdiction to entertain the application for 
divorce. 

Per Curiam. — In all cases of this kind, a 
District Judge ought to enquire into and set 
out in bis judgment tho facts relied on as 
giving jurisdiction to tho Court to pronounce a 
decree for dissolution of marriage. Arthur 
Flowers v. Minnie Flowers, 7 A.L.J. 193 = 32 
A. 203 = 5 Ind. Cas. 871. 

StANEEY.C.J., RUJHAUDSand TUDBALL, 
J.T. 

(2) Ss. 7. 45 — Divorce proceedings —Attach- 
ment befora judgment. See DIVORCE, No. 1, 
37 C. C13 

(3) S. 45. See No. 2, supra. 

Act Yll of 1870. 

See Court fees Act. 

Act XXI of 1870 (Hindu Wills). 

(1) S. 2 — Competency of minor to make will. 
See Wild, No. 10, G Ind. Cas. C. 

(2) Ss. 'J and o — Indian Succession Act ( A' of 
1865), S. 187 — Administrator-GeneraVs 
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L— Imperial Acts^lContiniied). 

Act XXI of 1870 (Hindu 

Act (II of 1874), S. 76'— iK/.ZZ made m 
Bombay — Property worth less than Its, 
IfOOO — Probate — Administraior-GeneraVs 
certificate, 

A will made in Bombay is subject to the pro- 
visions of the Hindu Wills Act, and a person 
claiming as a legatee under the will is not en- 
titled to sue without taking nut probate, as he 
would be bound by S. 187 of the Indian Suc- 
cession Act which is incorporated in the 
Hindu Wills Act. 

But where the property comprised in the 
will is worth loss than Its. 1,000, and the 
legatee has obtained a certificate under S. 80 
of the Administrator-General’s Act to administer 
the effects of the deceased, such certificate 
entitles the legatee to receive the property. 
The provision of the Admin istrator-Ocnorars 
Act is not affected by the incorporation in the 
Hindu Wills Act of S. 187 of the Indian 
Succession Act. S. 5 of the Hindu Wills Act 
provides that nothing contained in that Act 
will affect the rights, duties and privileges 
of the Administrator*General of Bengal, Madras 
and Bombay respectively. Narayan Shridar 
Date V. Pandurang Bapuji Date, 12 Bom. 
L.R. 471-0 Ind. Gas. ‘JOh -df B. 500, 

SCOTT, C.J. and BATCJlHLOIt, J. 

(3) S. 3, proviso 2 — Hindu widow’s power to 
dispose of property by will. See HINDU LVW 
(WHjL), No. 2, 6 N.L.R. 40. 

(4) S. 5. Sec No. 2, supra. 

Act XXlll of 1871 (Pensions). 

(1) S, 6 —Applicability of the Act — Grant of 
the soil of village and not of land revenue 
— Certificate not produced at the institution 
of suit — Defect cured by subsequent pro- 
duction. 

Where a grant is not a grant of land revenue 
but of the soil of the village itself, the Pensions 
Act does not apply. 

If a certificate is not obtained under S, G 
before the institution of a suit, a party may be 
allowed to obtain the same oven subsequent 
to the institution of the suit, and cure the 
defect that might have existed before. Sardar 
Qanapat Rao v. Sardar Anand Rao* 7 M.Ij., 
T. 53 (P.C.) = lt O.W.N. 310-7 A.L.J. 165 = 
11 O.Ji.J. 281 = 12 Bom. L.li. 267^20 M.Li.J. 
104 = 32 A. 148 = 5 Ind. Gas. 689. 

LORD MACNAOHTEN, LORD COLLINS 
and SIR ARTHUR WILSON, JJ. 


/. — Imperial Acts — (Contintied), 

Act XXIIl of 1871 (Pensions) — (Concluded), 

(2) Ss,6.dt II — TodaGiras Hak — The Hah 
entered in the name of a person — Arrears 
of the Hah falling due in the- per soli's life- 
time — Application to receive payment of the 
arrears by the personas heirs after his death 
—Collector — Cei tificate. 

In execution of a decree which made the 
Toda Gira'^i allowance payable to him, the 
decree-holder applied to hS.ve his name entered 
in the Collector's books as the person entitled 
to receive the payments and to recover the 
arrears due. The name was accordingly enter- 
ed under the Pensions Act and the arrears paid. 
The decree-holder having died, his heir filed a 
darkhast to recover further arrears that had 
become duo in the life- time of the decree-holder. 
The Court overruled the Collector’s objection 
that the darkhast could not lie in the absence 
of a cc*rtifieate under the Pensions Act, and 
directed payment of the arrears into Court : 

Held, (1) that the powers of the Collector 
under the rules framed under the Pensions 
Act had been exhausted, and there was no discre- 
tion left for that officer to exercise cither under 
the Act or the rules, so far as applicant’s right 
to receive the allowance which had accrued due 
in the life time of the last holder was concerned: 

(2) That if the amounts remained unpaid, 
the Collector held them for and on the decree- 
holder’s behalf as moneys duo to him. They 
were, therefore, recoverable on his death by his 
heirs, independent of any question arising 
under the Pensions Act or the rules under it. 
Chhaganlal Bhagvandas t- Pranjivan Shiv- 
lal, 11 Bom. L.R. 18G9--34 B. 154 = 4 Ind. Cas. 
842 

G^ANDAVARKAR and HEATON, JJ. 

(3) S. 8. See No. 2, supra, 

(4) S. 11. See No. 2, supra. 

Act 1 of 1872. 

Soo Evidence Act. 

Act IX of 1872. 

Sec Contract Act. 

Act X of 1873 (Oaths). 

(1) S. S — hhrm of oath — Oath affecting third 
person —Consent to abide by statement on 
oath —Effect — Oath repugnant to decency — 
Competency of Court, 

In this case, the oath administered to defend- 
ant was : If I lie in saying that I di4 not 
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/. -Imperial Acts— {Continued), 

Act X of 1873 (Ot^th%)— {Concluded). 
striko Ihc b.il.-iricc and liid pud tlio debt, may 
my wife be consulered to have been divorced 
from mo ” JTeJd th.it the oiUi was repugnant 
to decency and purported to alfect a third per- 
son. The acceptance by the defendant and his 
taking the oath di 1 not validate the oath. The 
oath was in contravention of S. of the Oaths 
Act, and the Court wis not competent to tender 
the oath, and was consequently barred from 
accepting the evidence of the defendant. Nabi 
Baksh V. Ram Jawaya, GO 1\R. 1010 -7 Ind. 
Caa. 470. 

UFiin. .and RYVKS, J. 

Itejercncea ; — 3G IMt. 187.1, F. ; 18 A. 40, 
JJiss. 

(a) S. 10 — Administration nj oath — Oath pro- 
posed by one party — Prior atireement neces- 
sary. 

The procedure prescribed in the Act must be 
strictly followed ; and it is only when an 
agreement is arrived at that the Court is 
empowered, by S. 10 of the Act, to admini.ster 
the o.ith propo.scd. The necessary procedure 
preliminary to the agreement must bo adopted. 
Krishna Rao v. Srinivasa Rao, 7 ^(.L.T. 
28G. 

Miller and Sank a ran Naih, .j.i. 

(3) S, 10 —Commission to adminider oath — 
JlLScretumary poirer oj Courts. 

Where a party to a suit oilers to be bound by 
any form of oath taken by the opposite party, 
and the latter first accepts to take it, but subse- 
quently withdraws from it on some excuse, 
there is nothing illegal in the Court accepting 
as sullicient the excuse given and proceeding 
with the case {a), Ibrahim Sab v. ftakim 
Abdul Gaffur Sab, 15 M.C.C.R. 141. 

Krishna Rvo and Sktlur, jj. 

References :—(a) (1879) 11 ^1. 3.50 ; (1890) 
22 Bom. 281 ; (1899) 22 Mad. 231 and (1895) 
18 All. 40, F. 

Act II of 1874 (Administrator-General’S). 

S. 80— Will made in Bombay — Property 
worth less than Rs. 1,000— Probate— Adminis- 
trator-General’s certificate. See A(rr XXf OP 
1870 (Hindu WILLS), No. 2, 12 Bom. B.R. 
471. 

Act IX of 1879 (Majority). 

S. 3 — Competency of minor to make will. 
See Will, Ncr. 10, 6 Ind, Uas. 0# 


/. — Imperial Acts — (Continued). 

Act I of 1877. 

See SPECIFIC Rl^LlEF ACT. 

Act HI of 1877. 

See REBISTRATION ACT. 

Act XY of 1877. 

See TiI.^nTATI()N ACT. 

Act XYIII of 1379 (Legal Practitioners). 

(1) Ss. 3, 30. See TOUT, Nos. 1 and 2, 26 
and 27 P.W.U. 1909 (Cr.). 

(1-n) S. 12. See No. 0, infra, 

(2) iSs. Piy 7.7 and 14 — Pleader — Unprofes- 
sion'll conduct — Meining of ^*any other 
reasonable cause'' — Li tiers Patent^ S. 10 — 
Kju-.dt*iii generis, /trinciple of -luterpreta' 
lion of statute — Marginal noteSt iriLue of. 

Where two pleaders became Directors of a 
Provident Society, which wa.s in no .sense an 
undertaking for the purposes of life insurance 
ill the ordinary acceptation of the term, but 
was a means of furnishing profit to the direct- 
ors, by enabling those who so desired to gam- 
ble to become applicants to the society : held, 
that they were guilty of unprofessional conduct 
under S. 13, cl. (/) of the Legal Practi- 
tioners Act. 

Per Stiller, J. — -“Any other reasonable cause” 
must be given a wide moaning, and must not be 
construed in a lirnitiKi w.iy on the principle of 
ejusdem generis. 

Per Kirshnasirami Iyer, J. — Dishonourable 
or dishonest eondiiet, not in the discharge of 
professional duty, would fall within the pur- 
view of “ reasonable cause” in S- 13. (The 
application of the doctrine of ejiLsdem generis 
considered.) When a vakil does that which in- 
volves dishonesty, it is for the interest of suitors 
that the Court should interpose and prevent a 
man guilty of such misconduct from acting as 
a vakil of the Court. 

Valuer of marginal notes considered. In the 

matter of two Second Grade Pleaders, 0 Ind. 
Cas. 313-8 M.L.T. 22--= 11 Cr.L.J. 310 = 20 
M.L.J. 500. 

White, c.j., Miller and Krishna- 
SWAMI Aiykr, j.r. 

(3) Ss. 12, 13, (/), 14— Subordinate Court, 

jurisdiction of — High Court, powers of. 

When a muktear has been convicted of any 
criminal offence implying a defect of character, 
it is the High Court alone which can take 
proceedings under S. 12 of the Legal 
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/. — Imperial Acts — (Continmd)* 

Act XYIII 1879 (Legal Practitioners)— 

Practitioiiors Act. A subordinate Court has 
no jurisdiction to initiate proceedings in such 
a case. 

Queere, whether S. 13, cl. (/), applies to 
such a case, and whether S. 14 applies to a 
case under S. 13, cl. (/). /if the matter of 
Kali Prasanna Chowdhury and Kali Kumar 
Chowdhury Muktears, 11 C.L.J. 1G1=5 Tnd. 
Cas. 727. 

^roOKKttJEE and TEUNON, J.T. 

(4) Sa. /■/ --Mnkhtcar — of 

rintiwj — fjinbiliti/ to suspeiifiion from 
'practice — Conviction if ennehtsive. 

Two muktears^ who were parties to a proceed- 
ing under S. 145, Cr. P.C., in the course 
of which a chui\ the subject of the proceeding, 
was attached under S. 14fi and placed in 
charge of a receiver, collected a number of 
armed men who formed an unlawful assembly 
with a view to take forcible possession of the 
chur : 

Held that, having regard to the character 
of the offence, an order under 8. 12 of] the 
Legal Practitioners Act could properly be p.issed 
against them ; 

That, in such a proceeding, it was not open 
to them to go behind their (?onviction by the 
Criminal Court and invitcj the Court to examine 
the facts with a view to showing that the con- 
viction was erroneous {a). 

Put the Court in such a case will look into 
all the facts as found to determine the position 
of the persons concerned, fn re Kali Prasanna 
Bobu Chowdhury, 14 C.W N. 107:3 1 1 Cr. L.J. 

503 = 7 Ind. Cas. 022. 

MOOKEK.IEE and CAUNDUFE, .I.T. 

References (a) 20 T. A. 212 ; s. c. 22 All. 40 ; 
3 C.W.N. 730 (1890), F, 

(4-rt) S. 13 — See No. 2, supra. 

(5) S, 13 (c) (d) — Payment by pleader out of 
/ii.s Munshi’s fee to a person who brings a 
case to him — ^lisconduct. 

Held by the Pall Bench that : — 

(1) That Mnnshiana (Clerk’s fee) docs not 
mean the foo paid or payable to a pleader for 
his services within the terms of S. 13 (c) of Act 
XVIII of 1870 as amended. 

(2) Paying wholly or in part Munshiana to 
a porsoD, who introduces a client to a pleader, 
is not objectionatdo under the said S. 13 (c), 


i— Imperial Acts — (Continued). 

Act XYIII 1S79 (Legal Practitioners)— (C/d,). 

provided it is not done in pursuance of any 
previous arrangement bi*tween that person and 
the pleader, for the procuring by the former 
of clients for the latter. 

Obiter : — (:>) IMie Mnnshiana system is very 
similar to that in force in I'higland where a 
(kuinsd’s C'lerk is paid i»y his employer and 
receives fees as well dfrom that employer’s 
clients. 

On receiving liaek the case from the Full 
J3i‘nch, the Division Bench (Johnstone and 
Williams^ JJ.) after remarking as follows : — 

Held, that a pleader, who liimsolf pa\s a 
sum of m uK'y to a procurer of clients or allows 
him to take his cdork’s Munshiana in whole or 
in part as a gratification for having procured 
him a client, is as liable to he dealt with under 
8. 13 (r) of Act XVI 11 of 1870 us if he has paid 
out of his own fee. 

Remark - 

In referring the aforesaid qu(*stion regard- 
ing it fS. i:3 (r)j, to the Full Bench, we 
rather assumed that the words “out of any 

fee sorvic(M|'’ qualiHed “ tenders ” or “gives” 

as well as “consents to the rofcenrion of;” but 
examination of tlie structure of the clauses 
.«hows that this assumption was hardly correct 
the real mcauiiig f)f the clause is this. 

“ Who tenders or gives any gratification for 
procuring or having procured the employment, 
etc., or consents to the retention out of any 
fee paid or payable to him for his services, or 
any gratifieation for procuring, ete.” in the 
case of Amolak Ram, Pleader, 22 P.W.R. 
lOia (Cr.). 

REID, C.J., RATTIG \N and CllEVIS, J.T. 

(b-a) S. 13 (b) — 8oo No. ;3, supra. 

(6) Ss 13y Pd — Scope of — Any other reason- 
able cause ” in S, 13, cl, (/) — Cfoistruction 
cjiisdem generis, applicability of — 
Object of legislature — Conviction under 
S, td4~Af I,P (7 , Briina facie defect oj 
character— Conrictitm, final as regards 
guilt — Punishment — High Court's discre- 
tion. 

The word.s “ any other rea.sonable cause ” in 
S. 13, cl. if) of the Legal Practitioners Act, 
1870, were not confined to misconduct of 
which a practitioner is guilty in his professional 
capacity, but embrace all causes which, in the 
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/ — Imperial A cts — ( Continued), 

Act XYIIl of 1879(LeAaI Practitioners)- 

opniinn of the Hi^ih (’oiirt, may afford reason- 
able ground for suspurisioii or dismissal. 

Tho significiinco of v\. if) of S. 1:) is not 
limited by the principle of cjusdem generis 
in). 

Ss. 12 and 13 deal, respectively, with legal 
practitioners convicted of crime, and legal 
practitioners not so cjonvicted. Tn the one 
case, the High Court proceeds upon tho 
character indicated by tlic crime : in the other 
it has to deal with a particular act of 
^nisconduct. 

The Ijegi'^laturo makes an cfhjrt, for the 
purpose of codification, to er^’stallise matter 
which is otherwise in a nebulous state of un- 
written law— The unwritten law of profes- 
sional etiquette. 

'I’ho conviction of an enrolled pleader for 
sedition, under S. 12 4- A, I.P.C., ptinio facie 
implies a defect of character which unfits him 
to be a pleader, and renders him liable to be 
dealt with under S. 12, Hegal Practitioners 
Act. 

Tho suspension or dismissal of a pleader, 
under the Act, does not amount to a second 
punishment for the samo oiTeiice (6). 

For the purpo.scs of every ease under S. 12, 
IjOgal Practitioners Act, where a legal practi- 
tioner has been convicted by a Criminal Court 
of competent jurisdiction whose decision has 
become final, such conviction must be taken to 
have made res Judicata the fact that the practi- 
tioner concerned has been guilty of tho offence 
whereof he was convicted (c). 

Nevertheless, despite the conviction, tho 
language of S. 12 makes it clear that a discre- 
tion remains in tho High Court to decide 
whether or not the convicted prisoner should bo 
suspended or dismissed (d). In re Kolhatkar, 
G N.L.tt. 129. 

BATTKN, OFFG. G..I. and STANYON, 
A.C.J. 

References : — {a) 27 C. 102B ; 29 A. 95 ; 29 C. 
890 ; 26 M. 448 & 19 IVl.L.J. 504. (5) E,r parte 
Brounsall, 2 Coup. R. 829. (c) 22 A. 49 (P.C.), 

Rel. (d) 29 A. 98 (1051. H. 

(7) Ss, Id, 1 1 -- Reference — Jurisdiction — 
Constitution of liench—Dirmion Court if 
empowered to hear references under S 14. 

According to a long and undeviating course 
of practice in the High Court, the constitution 
of a Bench for Jhearing civil appeals and 


I . — Imperial A cts— {Continued) , 

Act XVIII of 1879 (Legal PraotltioneF8)-(C/d.). 

references from a particular group has been 
treated as conferring on that Bench a jurisdic- 
tion to hoar references under S. 14 of the Legal 
Practitioners Act corning from districts within 
that group. 

Such practice gives the Division Bench suffi- 
cient authority to deal with such roforencos 
with6jut any special order allocating references 
under S. 14, Legal Practitioners Act, to the 
Bench. Re Abinash Chandra Moitra, 14 
O.W.N. 276 = 37 C. 173 = 5 Ind. Gas. 40G. 
Chitty and Vincent, j.t. 

(8) Ss, 7.7, 11 — .4.S amended bij Act XJ of 
! S90—Compctcncif of District Judge to en- 
qniicinto a charge of ini'^condnct — Tout^ 
ism — Chief Court's poioer of revision. 
Held, that 

(1) S. 14 of Act XVHT of 1879 applies 
to all clauses of its St 13 aa amended by 
Act XI of 1896. 

(2) When any of the charges mentioned in 
S. 13 of the said Act is brought to the notice of 
any Court within whose local limits the pleader 
is ordinarily practising, the presiding officer has 
jurisdiction to proceed against him (pleader) 
under its S. 14 and can report, in tho manner 
pre«!eribcd thereunder, to tho High Court for 
suspending or dismissing such pleader in case 
the charge is made out {a). 

(3) In acting under S. 14 of the said Act, 
the Court is bound to hold preliminary inquiry 
in order to find out distinctly what is tho 
charge, and .xfter satisfying itself that it is 
prima facie a true one, but not before, the 
Court can proceed to issue notice required in 
paras 1 and 2 of tho samo section. Such a 
notice if issued on a v.igue report is liable to be 
set aside on revision by tho High Court. 

(4) In order to sustain a charge under clause 
(e) of S. 13 of tho Act the gratification paid to 
tho tout must be ‘ ‘ out of any fee paid or pay- 
able to a pleader ” but does not include a pay- 
ment made out o' the Munshiana of a pleader’s 
Munshi. Amolak Ram y. The Crown, 31 P. 
W.R. 1909 ((3r.). 

Johnstone and Wileiams, jj. 

References (a) 15 C. 162 (P.C.); 27 C. 1023, 

D, 

(8-n) S. 14. See Nos. 2, 3, 4, 7 and 8, supra, 

(9) S. 36— Tout— Procedure — Misjoinder — 
Multifariousmss — High Court, powers of^ 
Revision, nature of Jurisdiction in. 
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/ . — I mperiai A cts — {Continued) ■ 

Act XYIII 1879 (Legal Practitioners)- ). 

It cannot be affirmed as an inflexible rule of 
law that an enquiry under S. 30 of the Legal 
Practitioners Act cannot comprehend within its 
scope the case of more than one person alleged 
to be a tout. 

An enquiry under S. 30 of the Act is neither 
a suit under the Civ. Pro. Code, nor a prose- 
cution under Grim. Pro. Code. The objection 
of misjoinder or multifariousness does not, 
therefore, apply, unless it is proved that the 
petitioner has been prejudiced by the procedure 
adopted at the enquiry. 

An objection on the ground of misjoinder 
may bo waived, and, if not taken in the Origi- 
nal Court, will not bn entertained on appeal or 
revision, unless the merits of the case or the 
jurisdiction of the Court have been affected. 

The revisional jurisdiction under which the 
High Court can interfere with an order under 
S. 36 of the Legal Practitioners Act is of a very 
special nature, and cannot bo invoked except 
in furtherance of justice. Hari Churan Sircar 
Y. District Judge of Dacca, 11 C.L.J. 513- 6 
Ind. Cas. 327-11 Or. L J. 320. 

MOOKERJKK and CARNDIU’F, .1.1. 

Act y of 1881 (Probate and Administration). 

(1) Ss, *7, 5, — Executor trhn has obtttined 

order for gratit hut not taken out probate %J 
niaij represent estate in suit — Inter meddling 
with estate — Lunatic^ not found — Ih'frre- 
sentation — Civil Procedure Code (Act XI V 
of S. 403. 

An executor who oljtained an order (or the 
grant to him of probate but took no further 
step.s to complete the grant and who in no way 
intermeddled with the estate cannot properly 
represent the estate in a suit brought against 
it. 

A decree purporting to have been p.issed 
against such an executor do(!s not bind the 
estate. 

The provisions of the Civil Proccduro (k)de 
(Act XIV^ of 1882) with respect to representation 
of lunatics not being exhaustive a guardian ud 
Utem should be assigned to a defcnchnit who is 
of unsound mind although not so found. 
Lakshya Daya v. Uma Kaiita Chakerbutty, 
U C.W.N. 250 2 Jnd. Cas. 818. 

ChiTTY and C.\RNUUFF, .T.I. 

(1-a) S. 4 — Mahomedan will — Probate. Set* 
MAHOMliDAN LAW (WILL) No. 1, 37 C. 839. 


L — Imperial A cts — {Continued ) . 

Act V of 1881 (Probate and Administration) 

—{Contin ned). 

(1-5) S. 5 — See No. 1, supra. 

(1-6*) S. 12 — See No, supra. 

(2) iS. ‘^3 — Dispute as to heirship — Dispute ns 
to title of deceased to property mentioned by 
j)etitioner — Court to deeide (fuestums. 

In an application for leUer'j of administra- 
tion, question of title of the deceased to the 
properties mentioned by the petitioner is not a 
matter which is to he dealt with by Court at 
all. 

As regards the questions as to whether the 
petitioner is the nearest heir to the deceased, 
that is a matter which should be settled by the 
Court. Durga Das Misser y. Rada Raman 
Misser, 7 Ind. Cas. 1 . 

WOODIIOFFK and RICHARDSON, .T.J. 

(3) S. .‘t3— Questions to be determined by 
Court — Dispute as to heirship — Question 
iv/teflter property teas left by deceased. 

An application for letters of administration 
should not be refused on the ground that there 
is a dispute as to whether the p«*titionei‘ is the 
heir of the deceased or not, and that it is not 
for the I ’rebate Court to decide wheth»*r the 
property was left by the deee.ised or not. Those 
are the (jiiestions whieh the Court has to decide 
{a). Kalidas Mukherjee v. Nritya Gopal 
Mukherjee, 7 Ind. Cas. 1. 

IIOIjMWOOD and SHARF-UD-DIN, J.J. 

Reference : — (a) 7 liid. Cas. 1, R. 

(4) Ss. ‘^3, <;/ — Jlindii, death of, leaving 
iridoir irho survived over 30 years— Applica- 
tion for letters of tidininistraiwu, when no 

estate left to he aduiniistei cd. 

• 

U is, no doubt, not necessary for the T’robate 
Court tr) decide what as-ets arc likely to come 
to the hands of a petitioner for letters of ad- 
ministration, but it is also the duty of the 
Court in granting letters of adinitiislnition to 
consider whether there is any est.-itc whatever 
to be adnnnisLered (u). 

Wliere the object of the lift? not appeared to 
he, not to administer theest-ite of the dece.'i.scd, 
a lliiidu, who had died s(' long ago as 187.5 
and w.as sur\n'ecl by his widr)w in possession 
till 1907, but n'.ill}" i.o obtain a dec.laration of 
heirship so a.s to fortify the sncce.ssful party in 
any regul.ir suit that may be instituted, the 
High Court held that no grant should be made, 
although objection on thi.« ground was taken 
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/ . —Imperial A cts--(Continned ) . 

Act Y of 1881 (Probate and Administration) 

— (Continued). 

for the first, time upon .appeal from the order cf 
the District Court grantinj' lotteis of adminis- 
tration. Lalit Chandra Chowdhury y. Bai- 
kuntha Nath Chowdhury, 14 C.W.N. 403- 
5 Lnd. Cas. 31)5. 

CASI’KHSZ and Doss, J.J. 

References (o) 3 C.W.N. 03.5 ; 3 G.Ti..7. 110, 
rcMon; 6C.W.N. 315, I). 

(5) S. -"iO, application of — Revocation of pro- 
bate where there has been no defect of 
jurisdiction. 

The* OtTicial 'rrustco of Henj^al applied to the 
Jfi^'h Court in its testamentary and intestate 
jurisdiction forj'r.int of prohate, as beirij![ a per- 
son appointed by the will of the testator. The 
Court had jurisdiction over the subject matter, 
and the only question then to be decided was, 
whether the OlHcial Trustee was the person 
entitled to apply for such probate. Tt wa.s de- 
cided that the Official Trustee could do so, and 
an order was afscordiiigly made fur the issue of 
probate. Dut upon an .application under S, 50, 
the l*robat<* was revokt'd, on tin* {ground tli.it 
the Court b.id wrongly decided that the OiKcial 
'Pru.stee w.is entitled to apply for probate. 

Jlcld, since there b.as l)een no defect of 
jurisdiction, so as to Ijriii" the matter within 
the scope of S. 50, the probate is not capable of 
being revoked, even as'^iiming the order of the 
Court was erroneous. Official Trustee of 
Bengal v. Kumudini Oasi, 37 C. 387. 

JKNKIN.S, and WOODUOKFK, .J. 

Reference 35 C. 15(). 

(0) S. 52— Delegation of powers to District 
delegate — Legality. See l*llolt.\TlO, No. 4, 14 
C.W.N. lOGvs. • 

(G-a) S. Gl. See No. 1, supra. 

(7) Ss. 70, 72 — Oppnsiiig application for pro- 
bate or letters of adiiiiiiistr ition — Caveat not 
compulsory. See" LkT'FKIIS OF AimrNISTUA- 
TION, No. 2, G lnd. C.as. G,50. 

(7 -a) S. 72. See No. 7, supra. 

(8) S. 81 — Interest of the t'aveator. Sen ACT 
X OF isr>.5 (Sl'ia.KhSluN), No. n, 12 Horn. 
L.U. 366. 

(9) S. 83. See CiV. PRO. CODK, (1882), 
No. 6.3, 14 C.W.N. 921. 

(10) s. Sb — Aj)penl -Revision— Order of a 
District Judtje that he ha% jurisdiction to 
entertain on application for letters of aduii- 
nisi ration under. 


/. — Imperial Acts — (Continued), 

Act Y of 1881 (Probate and Administration) 

— (Continued), 

Tleld, tliat an order of a District Judge, 
deciding that ho has jurisdiction to entertain 
an application made to him for letters of 
administration under Act V of 1881, is neither 
subject to an appeal under S. 86 of the 
Act in.ismucli as it is not an order made by 
him by virtue of the powers expressly conferred 
upon him by the Act, nor to a revision under 
S. 70 (a) of Act XVIII of 1894, bccau.se no 
revision is competent from such an interlocutory 
decision of a subordinate Court (n). Shib Dit 
Singh V. Devindar Singh, 94 P.W.R. 1910. 

SiiAii Din, .1. 

References .— (rt) C. .51 P.K. 1899, F . : 20 C. 
245 ; 20 C. 539 and 27 C. 5, U. 

(11) S. S7 — Jliijh Court — Jurisdiction to 
tp'ant probate and letters of administration 
— Orii final side — Property not situate 
within jurisdiction — “ High Court "mean. 
inifof,in S. H7^ Probate, and Administra. 
lion Act (Vof is81) — Practice— Rule 740 of 
High Court rules. 

The High Court (of Calcutta) has jurisdiction 
to grant probate or letters of administration 
on the Criginal Side, in any case which could 
have been brought before any District Judge 
in either of the two Provinces of Bengal, 
Under S. 87 of the Probate and Administration 
Act, the High Court has jurisdiction to grant 
probate, though any portion of the property is 
not situate withiu the limits of its original 
jurisdiction ; and Rule 740 of the High Court 
does not override the express provisions of S. 87, 
giving the High Court concurrent jurisdic- 
tion. 

The expression “High Court” mentioned in 
S. 87 IS not merely jonffned to the appellate 
jurisdiction of the High Court, but includes 
original jurisdiction (n). Nagendra Bala Dcbi 
V. Kashipati Chowdhury, 37 C. 224 = 5 lnd. 
Cas. 1003. 

PLFTCHKK, T. 

Reference (a) 5 C W.N. 377, F. 

(12) S. 90, uls. (3) and (4)- -.Administrator 
.icting in excess of his powers in entering into 
compromise— Effect. Sec COMPROMISK De- 
r.UEF, No. 1, 14 C.W.N. 451. 

(13) S. 98 — Liability of legal representative 
of executor. See EXECUTOR, No. 2, 7 lnd, Cas. 
805. 
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/. — Imperial Acts — (Continued). 

Act XXYI of 1881 (Negotiable Inatruments). 

(1) Ss. 1 aud 74 — How far provisions of the 
Act applicable to h undies written in oriental 
language — Meaning of section — Prescntnient 
of hundics for payment within reasonable time 
— Effect of failure — What is “reasonable time.'* 
See Pleadings, No, l, 6 N.L.R. 33. 

(2) Ss. 4, 28 — Applicability. See PRINCI- 
PAL AND AGENT. No. 1, 5 Ind. Cas. 110. 

(3) S. 8 — Death of drawee without eiidors- 
iu" the pro-noLe ill favour of any one— Right 
of members of 'I'arwad to sue upon the note. 
Sec PROMISSORY NOTE, No. 2, 8 M.D.T. 85. 

(1) Ss. 8, 43 and 78 — Pro-note — Plea of 1 
execution as name lender and want of consider- 
ation if allowable. See CONTRACT Act, | 
No. 2, 7 ^r.L.T. 8/5. I 

(5) Ss. 8, 46, 50. 78 -Indorsement and deli- 
very for collection — Death of iiidors(‘r — Right ^ 
of holder. See Promissory Note, No. 5, ! 
5 L.B.R. 108. 

(6) *S’.s. .0, If Endorsement in fully requisites 

. \ 

Where the following words were written on . 
the back of a pro-note : — “ 1 have this day i 
received in cash from you K — Rs. 1,169, 
made up of Rs. 1,000 being principal due under 
this note, and of Rs. 169 interest accumulated ■ 
up to dale, and a.ssigncd to you this note with 
power to recover the aniount due under it by 
showing the same,” 

heldy that the above was an ondorscnient in ' 
full within the meaning of S, 16 of Act XXVJ 
of 1881 (a). [ 

Where there is nothing to show that payment ! 
of a pro-note (payable on demand) was demand- 
ed or that it was overdue before it is endorsed , 
over, it must be taken that the endorsement is j 
made before the pro-note became payiible (5). . 
Sankara Subban Patter y. Mangalasheri, 
6M.L.T. 237 3.3 M. 3t -I'J M.L.J. 500. ; 

MlJNHO and .\HDUR K.VIIIM, .l.r. j 

References (a) C. K. 1’. No. C03 of IMG, 

P. (5) 7 M.IJ.C.B. 271; 6 31. 108, fl. i 

(6-a) S. 16. See No. 6, s?^pra. ! 

(6-b) S. 28. See No. 2, sitpt'a. 

i 

(7) Ss. 32 y 37 — Bill of exchange — Holder and j 

acceptor — Accommodatio^i acceptor — Con- ^ 
tract to treat the acceptor as surety— Princi- ; 
pal and surety. ; 

3 


I •—Imperial A cts—( Continued) . 

Act XXYI of 1881 (Negotiable Instruments)^ 

— (Concluded). 

The general rule is that the acceptor of a bill 
of exchange is the principal debtor and the 
drawer the surety. A contract to the contrary 
may be entered into between these two parties 
inverting their position.s, and .such a cpntract 
may he proved in proceedings between them. 
No such contract can be set up as between the 
acceptor and the holder. 

More notice of the defendant’s position as an 
accommodation acceptor is not sullicicnt to 
preclude the Jioldor from treating him as a 
principal debtor, lie cannot he so precluded, 
in the absence of evidence proving that there 
is a contract under which he is bound to treat 
the acceptor .IS a surety. Bellew v. Bank of 
Upper India, Limited, Lucknow, 13 0.0. 206 

7 Ind. Cas. 727. 

PIG GOT and Linds \Y. .u. 

(7-^i)S. 37. Sec No. 7, supra. 

(7-5) S- 43. Sec No X, supra. 

(I’C) S. 46. Sec No. 5, sup) a. 

(7-<f) S. 50. See No. 5. stipin. 

(7-e) S. 71. See No. I, siipta. 

(8) S. 7'<S'. Endorser as holder — Paipnenl. 

An cndor.«oc of a ncgtjtiahltj instnimcnt is 
the holder thereof, and under S. 78 of the Act, 
payment must ho made to the holder. Yoleti 
Sreeraraulu v. Gudisa Venkata Reddy, 8 M. 
L.T. 217. 

Wallis and Krishwsawmi aivar, .j.i. 

(8-a) S. 78. See Nos. 4 and .0, supra. 

(9) S. tfS. XXf'ant of notice — Damages — Burden 

of proof. 

In a suit by intermediate endorsers of a hundi 
against earlier endorsers, the Court found that 
the hundi had not been pre.sented for payment 
within a reasonable time. Held that the onus 
lay upon the plaintilTs to prove that the party 
charged could not suffer damage by reason of 
want of notice. Madho Ram v. Diirga Prasad, 
7 A.L.J. 815-6 Ind. Cas. 793. 

STANLEY, C.J. and Oriefin, J. 

Reference : — 6 A. 78, F. 

(10) . Sec NEGOTIARLE INSTRUIMENTS. 

(11) . See Promissory Note. 

Act II of 1882 (Trust). 

(1) Ss. 3, 16, 23 — Position of administrator. 
See administrator. No, 1, 12, Bom. L.R, 
63. 
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/.— Imperial A cts - - ( Continued) , * 

Act 11 of 1882 (Trust) — (Continued), 

(1-fl) S. 15. See No. 1 , supra. 

(1-fc) S. 23. Sec No. 1, supra. 

(2) tS, .76 ’ — Lease jor a terniofiio years — Void 
or voidable, 

JjoasoH for a term exocoding 2J yosirK are not 
void a? being malum yohihitum and illegal per 
■S'^. though they no duul)t are voidable at the 
instance of cestui qne trust. Kadir Ibrahim 
Rowtherv. Arunacheham Chettiar, 10 M.U.J. 
737-= 4 Ind. Cas. 10^2. 

BKNSON and AliUlTH IlAJlIM, .J.T. 

Referefices .'-'-Mm) 2 Q. 11. 2.37, D.; 22 M. 
289 ; 22 M. 318 ; 25 H. 82, R. 

^.3) S. .W —Co-turnct s of a mahal — Surrender 
of an occupancy hohlinq in favour of one Co- 
owner — Adrantarie qained by one Co-oinier 
after ej'jtnise — Nature of the riylitof others 
to a share, in the advantaye — W'aiver or 
abandonment of riyht^ irhat constitutes — 
Neylige'nce tn the enforcement of tlw claims 
effect of — Distimdion between laches and 
acquwscence — Election. 

S. 00, Trusts Act, docs not create an abso- 
lute right, but a right subject to a condition, 
the condition being that the party seeking to 
benefit by its provisions must repay bis due 
share of the expenses prop(*rly incurred in the 
acquisition of the advantage. The burden of 
these expenses may, in his estimation, prove 
to be such as to make it not worth his while 
to enforce his right. There is tlius clearly an 
election to make, a condition to fulfil. Tf 
when called upon to make the election and to 
comply with the conditions, ho holds back .and 
shrinks from accc’pting the burden attaching 
to the right, he cannot .afterwards be permit- 
ted to change his mind, especially when hj so 
conducts himself .as to induce a reasonable be- 
lief that the right is foregone, and his adver- 
sary, .acting upon that belief, enters into a 
speculative transaction, which may end in 
placing him in a position of disadvantage. 

The right recognised by this section is not 
an absolutely vested right or a right which can 
bo enforced by an unconditional decree for 
joint possession, without any regard being p.aid 
to the nature of the property, or the defend- 
ant’s right in it, or the equities .arising in the 
case from the conduct of the p.artics (a) . Where 
there is an element of uncertainty in a pro- 
perty, the Court requires a person to be active 
in the prosecution of his rights, and not to 
sleep over them. 


/. — Imperial Acts — (Continued), 

Act II of 1882 (Trust) — (Concluded). 

Distinction between laches and acquiescence 
explained. A and B were the co-owners of a 
certain Mahal. B accepted a surrender of an 
occupancy holding, but since the surrender 
was also followed by an application by the heirs 
of the tenant under S. .3G of the Tenancy Act 
to be placed in possession of the surrendered 
holding, B had to undergo certain expenses for 
securing the holding. While these proceedings, 
which were of a protracted character, wore 
pending, B gave A a notice giving him the 
option to share in the benefit of the surrender 
on payment of his quota of all charges incurred 
in connection with it. But to this notice there 
was no response. The litigation, .at last, end- 
ed in favour of B, and an order for possession 
of the holding w.as made in his favour by the 
revenue authorities. A then instituted the 
present suit for joint possession of the holding, 
offering to pay his share of the expenses pro- 
perly incurred by B. 

Held^ th<* case is not merely one of neglect- 
ing to enforce a claim for the period during 
which the law permits hint to delay without 
losing his right, but of so conducting oneself as 
to induce the belief that it has been waived 
or abandoned, and that it would not be equit- 
able in the circumstances to permit A now to 
enforce his right under S. 90 of the Trusts Act 
(5). Moolchandv. Chittoo, G N.L.R. 12 = r} 
Ind. Cas. 431. 

Bkpin JvUTSIINA Bosr, a.j.c. 

References (a) 2 M Il.C.R. 270, D. (b) 18 
C. 13 (21) ; n E.R. 7G0 (778) ; B.R. 5 P.C. 221 
(2.39) ; 48 L U. Ch. 73 ; 61 L.J. Ch. 193 ; 62 E. 
R. 387 ; and 52 E.R. 385, R. 

(4) S. 90 — Rfortgagee, position of — Whether a 
trustee — Power to gPMit leases or make other 
dispositions of mortgaged property in his own 
favour — CJrant of the property to undivided 
son — Presumption. Sec MORTGAGE (llEDEMP- 
TTON), No. 4, 7 M.L.T. 148. 

Act lY of 1882. 

Sec TRANSFER OP PROPERTY ACT. 

Act Y of 1882 (Easements). 

(1) 5. fllus. (6), and Ss. 13^ 2H,H3 — Uuiht 
of tvay, whether ci continuous easenunit — 
Right to light and air— Nature a^nd extent 
of the prescriptive right in IndiOr— ‘Differ- 
ence- between English and Indian Law — 
Interference with light and air that the 
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i, — Imperial ActS’-^(C(nvtinued). 

Act V of 1882 (EasementB) — {Continited), 

tenement was accustomed to receive during 
tfie statutory period — Substantial damage — 
Relie f by way of injunction and compensa- 
tion^ wJien awardable, 

4^1aintiff and dofendantB beeame owners of 
adjoining houses, both of which belonged to 
one L. There was a lane between them through 
which plaintiff claimed a right of way for the 
scavenger to pass. It was found that the owner 
did not convey any interest in the lane to 
the plaintiff, and .that the plaintiff did not 
have 20 years* enjoyment of such a right of way 
since the severance of the tenements. The 
defendants built a wall along the western edge 
of the lane so as to completely close up the 
window in the eastern wall of plaintiff’s house 
opening into the lane. The window was found 
to have existed for more than 20 years, hut it 
was also found that the room was rebuilt and 
the dimensions of the window enlarged by the 
plaintiff. Plaintiff claimed, (1) a right of way 
through the lane, and (2) an injunction restrain- 
ing the defendant from interfering with the 
passage of light and air through his window: 

Held, (1) that plaintiff was not entitled to 
the right of way which was not a continuous 
easement, and assuming that it was iisc’d as a 
passage for scavengers when 1 j owned both the 
premises, there was no apparent and continuous 
easement within the meaning of S. 18 of the 
Indian Easements Act ; 

(2) that plaintiff was entitled to light and 
air through the window to the extent of the old 
dimensions, jind that defendant’s action in 
blocking up all light to the window was 
actionable ; 

(8) that the I'jnglish l.ivv laid down by the 
House of Lords, that (a) “ to constitute an ac- 
tionable obstruction of ancient lights, there j 
must be a substantial privation of light, enough ' 
to render the occupation of the houses uncom- I 
fortable according to the ordinary notions of ; 
mankind '* docs not apply to India ; 

(1) that S. 28 of the Indian Kaseincnts Act ! 
adopts the rule of law laid down (fOi that the ' 
fight which can be acquired by statutory pro- * 
scription is a right to a continuance of the , 
whole or substantially the whole quantity of ' 
light which had come to the window during a 
period of 20 years (c) ; 

(5) that the fact that plaintiff . created a 
means for light to pass into the room by con- 
■structing new doorways did not justify defend- 
ant’s action in obstructing the already (ntisting 


I.— Imperial Acts--{Continued), 

Act y of 1882 (EaBement8)~(Confi7i?c«d). 

source for passage of light, to which plaintiff 
had acquired a prescriptive right {d); 

(G) that compensation in money was not an 
adequate remedy for the obstruction caused by 
defendants, which materially interfered with 
the physical comfort of the occupants of the 
room. 

The High (’ourt issued mandatory injunc- 
tion, directing defendants to remove so much 
of the wall as interfered with the free passage 
of light and air through the plaintiff’s window 
to the extent of the old dimensions, and re- 
strained defend ints from building any wall in 
future so as to interfere with plaintiff’s right 
to the extent of such dimensions (e). Ebe 
A bbas Sait v. Jacob Harron Sait, 4 Ind (Jas. 
425 = 7 M.Jj.T. 2I5 = ‘20 M.Tj.J. 291. 

Bknson, o. and Krishnasw wjy 
atyar, 

References (a) (1901) A.C. 179; 78 L.J. 

' Ch. 484; 53 W.H. 30; 90 Jj T. GH7 ; 20 T.L. 

I R, 475. (6) 15 W.R. 887. (c) L.U. 81 Ch. 1). 

; 654 ; 55 L.J. Ch. 420 ; 50 J.l*. 045; 54 L.T. 
809; 81 W.R. 405; L.R. 1 Hi. l(> and L.R. 0 
Ch. 809; 19 W.R. 066 ; 24 Tj T. (N.S.) 890. A. 
(d) L.R. 9 Kq. 488 (4 12), R. (e) 15 B.L.R. 801 
(807) ; (1895) I Ch. 287 (821, 822) ; (190.5) 1 CU. 
180; (1907) (A.C.) 1; 70 JjJ. Ch. 3 ; 95 L.T. 
050; 28 T.L.R. 1 ; (1900) 2 Ch. 210; 29 B. 
157 ; 35 C. OOJ ; 12 C.W.N. 519, A*. 

(2) Ss, /Jd’, 17 — Drain whether u continuous 
easement — Continuous casement how eJctin- 
ginshcd. 

Per Wallis, J, — X drain is a cmitiuuous 

casement («). 

» 

111 the case of continuous easements, the 
period of twenty years under S. 47 begins 
from the day on which enjoyment was obstruct- 
ed b\ the .servient owner or rendered impos- 
sible by the dominant owner. 

Under S. 38, Expl. IT, non-user, standing 
by itself without other evidence of abandon - 
uiont, is not an implied rolea.se v/ithin the 
section (6). A continuous easement therefore 
is not extinguished by implied release or by 
mere non-user for more than 20 ye.ir-,. 

Per Krishnaswami Iyer, A — A continuous 
easement is extinguished when it totally cc^iscs 
to be enjoyed for twenty years. This language 
presupposes that the easement was for .some 
time enjoyed. There can be no cessation of 
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/. —imperial Acts — {Continued), 

Act Y of 1882 (Easements) — {Concluded). 
orijoyinont when there was no enjoyment at 
any time though the title to the casement was 
<;r(;ated. S. 47 does not apply where an ease- 
jiient is merely created and is not at all enjoyed 
though for upwards of ‘20 years (6). Parvat- 
amma v. Lanka Sanyasi, 8 M.L.T. ‘2U‘2. 
WALIifS and KlUHHNASWAMl TyKU, ,U. 

Itefercnccs (n) 1 Pj. c't S. 671 ; 1 H. <fc N. 
91(i, R, {h) IG Ves. JiJn. 390. R, 

(:j) S, i:i — Aiqjtncnt ami confiniMUs easement 
— Severanre of tenements — Artificial chan- 
nel subset i}ientlii made. 

Where thcie wa?, no channel at the time 
when the two teneinents were sold to the 
plaintiff and the defendant by the common 
owner, and where the plaintiff had the channel 
cut subsequent to the severance of the tene- 
inents. 

Held, that there can be no claim to an ap- 
parent and continuous casGincnt under S. 13 
of the Act. and that the L'laim, if any, must be 
based upon enjoyment sutliciont to enable the 
acquisition of a prescriptive right, Kuttah 
Krishna Rarnavan and Manager of Tarwad 
V. P.W. Ghathu Menon and another, 7 M.L. 
T. 7‘2 5 Ind. Cas. 710. 

IIK.NSON, OPRJ, and IvHTSHNA- 

SWAMI lYFH, .1. 

References : — (1) 2 ]M. 'IG, doubted and ejpl. 
|M-n) S. 13. See No. 1, supra. 

(3-6) S. ‘2s. Set- No. 1, supra. 

(3-t’) S. 33. See No, 1, supra. 

{li-d) S. 38. See No. *2, supra. ^ 

(3-c) S. 47. See No. 2, supra. 

(4) S. 6'P (6) — 7 jicense to occupy house — Rero- 
cation. 

Where a person has been granted a licen.so to 
occupy a house, he can be ejected from it at the 
will of the licensor. 

S. GO, suh-scction (6), applies to a case 
in w'hich the licensor gives permission to a 
party to execute works of a permanent charact- 
er and to expend money in the execution of 
such works, but not to a case where a licensor 
merely gives a license to occupy a house already 
existing. Chuni Lai Bohra v. Heera Lai 
Bohra, 5 Ind. Cas. 175. 

STANLKY, C..r.. and KNOX, J. 


I f- — imperial Acts — {Contimied). 

I ActVl of 1882 (Companies). 

(1) Ss, 12 and 76' — Memorandum of Associa- 
timi — Restrictions imjwsed by S. 12 wt 
I p)wers of alteration of— General meetimj of 
shareholders — Alteration of articles of 
association under S. 76— Absence of nyree- 
went not to effect any such alteration. 

Anything which appears in the articles of 
association, but is not provided for by the 
memorandum of association, may be altered by 
special resolution, under S. 77 of the Act. 

According to the memorandum of associa- 
tion, plaintiiT and another, their heirs, execu- 
tors ind administrators were to be Secretaries of 
a Bank, whose duties, pow’crs, and emoluments, 
were set out in the artioles oi association. 
Plaintiff continued to be the Secretary for 
many years, later on :it a genenil mooting, the 
shareholders appointed a now Managing Agent 
to whom most of the powers of plaintiff, were 
transferred, modified tlie articles of association, 
and curtailed the powers and emoluments of 
the Secretary. Plaintiff then sued the Direct- 
ors of the Bank, and prayed for an injunetioii 
for restraining them from interfering with 
the performaiiec of his duties as Secretary, con- 
tending that the resolution of the shareholders 
was invalid, since it altered the memorandum 
of association, and also simountcd to a breach 
of contract by the (company with regard to the 
terms on which he took up the Secretaryship. 

Held, (i) the resolution of the shareholder^ 
did not alter the memorandum of assoeiation 
and was therefore valid : 

(ii) that portion of the articles of associa- 
tion which sets out the powers of the Secre- 
tary is not a part ()f the momorandnm ol as«o 
eiation, and is therefore liable to be altered by 
a special resolution Under S. 7G : 

(iii) That the resolution was again a valid 
one, there being no proof of any agreement be- 
tween the Secretary and the Company to the 
elTcct that the subsequent alteration of the 
articles should not affect the terms of the con- 
tract upon which the plaintiff Look up the 
Secretaryship. N. P. N. M. Chithambaram 
Chettiar y. Krishna Aiyangar. 5 M.L.T. ‘290 
-=1 Tnd. Cas. 803 --33 M. 36. 

MUNRO and ABDUR RAHIM, JJ. 

1 Ch. D, 361, R, ; 30 Ch. IV 
I 376 ; 19 Eq. Cas. 358, R. 

I (l-«) S. 76. See No. 1, stqyra. 
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./. — Imperial Acts — {Continued). 

Act yi of 1882 (Companies) — [Concluded). 

(2) S. 89— Service of summons on Company 
registered under. See ClV. PltO. CODE (1882), 
No. 191, 12 Bom. L. li. -730. 

(3) S. 169 ^Tinie within which aiqwal should 
be filed ^ Power of Court to extend time for 
serving notice of appeal — Reasonable cause 
for such extension — 1 imitation Act (.VT of 
1877 )i *S\ la, whether applies to appeals 
muler the Companies Act. 

Appeals under the Indian Companies Act 
must be filed within three weeks from the date > 
of the order appealed against (a). 

S. 12 of the Limitation Act, 1877, has no 
application to appeals under the Companies Act, 
and the appellant cannot demand that the 
time requisite for obtaining a copy of the order 
appealed against should be excluded from the 
period of three weeks, within which notice of 
the appeal must be given, and within which 
the appeal itself must be tiled (b). 

Under S. 109 of the Gorupariies Act, the 
Court of Appeal has power to extend the time 
.for giving notici;. The Court will only exercise 
that power on good cause shown. The East 
Indian Distilleries and Sugar Factories, Ltd. 

Y. The Tinnevelly Sarangapani Sugar Mills 
Do.. Ltd., 4 Ind. Cas. H72 -19 M.U.J. 511. 
MUNKO, J. 

References :—(a) *25 :\r. 570, P. (b) 18 A. 215, 

F. 

Act XlYof 1882. 

See Civ. PRO. Code. 

Act XY of 1882 (Prosy. S. C. Court). 

(H Failure to apply for permission under 
tJwrnle — Com t allowing pUdntHj to proceed 
•with suit — Irregularity -Revision — Rules 
Sy, .V8, Madras High Court Rules, 

Where a plaintiff, who had to apply to 
Court under K. 98 of the Madras 1 ligh Court 
Rules for permission to proceed with the suit, 
failed so to apply, but he was nevertheless 
permitted by Court to proceed with the suit ■ 
and obtained a decree. ' 

Held, that the High Court would not | 
interfere in revision on the mere failure of 
the plaintiff to apply under R. 98. Patcha- 
perumal v. Sampachu, 8 :M.L.T. 302. 

:MiLriEK, J. 

(1) S. 31, cl, b— Court e.vecntiiuj decree of i 
Presidency Small Cause Courts if must he [ 
pecuniarily competent — Civ, Pro. Code 
{Act V of 1908), S. 24-~Tra7isfer. 


. !• — Imperial Acts — [Continued), 

, Act XY of 1882 (Presy. S.C. Court)— (Cld.). 

' Under S. .31 of the Presidency Small Cause 
Courts Act, the Court which a decree may bo 
I Kent for execution is the Civil Court compo- 
j tent to deal with it under the provisions of 
I the Civ. Pro. Code. 

I’cnding proceedings which are without 
jurisdiction cannot be tiMnsferred to a Court 
which would ii.ive jurisdintion. 

Where a decree of the Calcutta Small Cause 
Court exceed in value the pecuniary limit of 
the jurisdiction of the ^liinsiff to whose Court 
it was sent for execution : 

Held, that the Munsiff had no jurisdiction 
to execute the decree. Shamsundar Saha v. 
Anath Bandhu Saha, It C.W.N. 002 H)ind. 
Cas. 97. 

Jenkins, c.j. and Doss, J. 

(3) Ss, */2, Ij, Pi, — Order for ejectment 

without summons ^rrred on thedefemiani — 
Vahdiln — Position of defendant -Applica- 
Inliiy of ithe pHirisinns oj (he Civ, J*ro, 
Code, 

Where the respondent was not served with a 
summons under S. 42, before an ejectment order 
was passed, but not ag.iinsi him, and he was 
I ejected under it, 

Held that the respondent was not a parly to 
the order under which he was ejected, but a 
person holding the pc':! lion of a person other 
I than the judgment-debtor when the case is 
one of dispossession under the decree. 

'I’houghCh VTfof the Act makes no express 
provision of the proeedurc to be adopted in 
such a case, it merely states that the party 
aggrieved may have .i rcmcvly by suit under 
Ss. 45, 4(>, but it will not pre.vent tlie application 
of S. 48, which extends the provisions of the 
Civil I'roccduro (yodo to Small Cause CourtJ, 
other procedure not being prescribed. Baggi- 
ammmal y. Appadurai Gramany, 7 M.L.T. 
:385-=(3 Tnd. Cas. 722. 

MlL.DE II, J. 

(3-rt) S. 45. Sec No. 3, supra. 

(3-6) S. 48. Sec No. 3, supra. 

(3-c) S. 48. See No. 3, supra, 

(4) S. 70 — Payments under, whether makes 
money the property of the decree-holder. See 
INSOLVENCY ACT, No. 1, 7 M.L.T. 207. 
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i.— Imperial Acts— (Continued). 

Act Vll of 1887 (Suits Valuation). 

(1) S. 52 — Redemption suit — Valuation of sub- 
joet-niatter. See MOimiAOK (RKDKMrTfON). 
No. 10, 5 L.H.R. 203. 

(2) S. 8— See AcT 11 OK 1801 (ADKN), No. 1, 
12 Bom. Tj.R. 149. 

(3) S. 8— Suit by landlord against tenant for 
possession of the holding — Valuation for pur- 
p(.sos of jurisdietion. See TjANDLORn AND 
TK.NANV, No. 8, 27 P.R. 15)10. 

(4) S. 8. See MksVk PROFITS, No. 2, 7 Ind. 
Cas. 778. 

(5) — SI—G. /^c;. (Act XI To/ IhrJ}^ S. fiiS 
— Jurisdiction of (Ui'il Gout I Suit for lemoral 
of trnsii e for hi each of trust — Fonuu -Fjfcci of 
under-valuation or over-valuation of suit 

111 a suit for removal of .i trustee for breach 
of trust, the value of the trust priiperty is the 
guide to the determination of the question of 
jurisdiction. 

The effect of S. 1 1 of the Suits Valuation 
Act i.s simply to place over-v.iluatioii or under- 
valuation of suits on the same hiotiiig with 
other irregularities contemplated by S. 678, 
O.P.G., 1882, except that the objection must 
bo taken either in the Court of first instance or 
in the lower appellate Court. 

'Phe mere change of foriim con.soquent on an 
under- valuation cannot of itself be treated as 
prejudicially affecting the disposal of the suit 
0*11 the merits within the ineaiiing of S. 11 of 
the Act, for, that is the very case premised and 
provided for by the .section. Raghava Chariar 
V. Raghava Chariar, 20 ^l.L.J. 726. 

MUTHUSAVWJS AlVAli and llANDliKY, 
.T.r. 

(6) S. 1 1 — Valuation of suit — Apjieal — Mort- 
fjatje — lledeuiption suit— Jurisdiction of 
Court — Ohjection not taken hij defendant — 
Objection on appeal. 

The words “ over- valuation ’’and ‘‘under- 
valuation” in S. 11 of the Suits Valuation Act, 
1887, refer to tho.se cases only in which the 
valuation is di.scrctionary. When plairitill 
cannot at hi.s discretion fix a value for the suit, 
the section has no application. 

A suit by a mortgagor for redemption of a 
house sold in execution of an ex parte decree 
obtained by a third person without the know- 
ledge of the mortgagor, against the mortgagee, 
the decree-holder and the purchaser, must bo 
valued at the amount which the decree-holder 
would recover if successful. Mali v. TuUi 
Ram. 214 P.L.R. 1910. 

JOHNSTONE, J. 


/• — Imperial Acts — (Continued), 

Act IX of 1887 (ProY. S.C. Court). 

( 1 ) Judgment — What it ought to contain. 

I The law rcijuires that a Judge of the Small' 
• Cause Court should set out in his judgment the 
I points for determination. Mukkhattum Prath 
1 Poovatham Kandi Ummacha v. Puru- 
shothama Ras PraJJi Dasa Sait, 7 IM.L.T. 

I 306-6 Ind. Cas. 682. 

! Miller, j. 

I (2) Sjienjic performance — Agreement toronvcn 
immoveable property to plaintiff -Convey - 
I anre executed by Court — Suit for mimey 
I due under tefuis of conreynnee irhether lies 

I in Small Cause Court — Mesne profits — 

I C.l'.C.Uct V of 1908), S.47. 

I 

A suit for rccoNcry of money due to the 
j plaintiff, under the terms of a con vev .Mice of 
immoveable property executed in his favour by 
! the defendant, is not a suit for recovery of 
I profits of immoveable property wrongfully 
received by the defendant, within the meaning 
I of the Art. 31 of Sch. 11 of the Provincial 
' Small Cau.so Courts Act, .and is cogni/aMc b\ 
the Small Cause Court. ^ 

The plaintiff agreed to purchase certain im- 
moveable properties from the defendant who, 
j in breach of that agreement, sold the properties 
' to other persons. The plaintiff brought a suit 
for specific performance, and obtained a decree ; 
the conveyance was not executed by the defend- 
ant .and the Court executed it on behalf of 
the vendor. The plaintiff then sought to re- 
cover from the defendant the prcfits collected 
by him, between the date of the execution of 
i the agreement for sale and the date of the 
1 execution of the conveyance, under the terms 
of the conveyance : 

Held that the suit was not barred under 
S. 47 of the Civ. Pr^. Code, for, as soon as the 
I conveyance w^as executed by the Court, nothing 
further remained to be done in the execution 
proceedings, and a separate suit was maintain- 
able to enforce the rights of the plaintiff 
under the convevance. Kali Naraln v. Hari 
Rath, 7 Jnd. Cas. 4S4. 

MOOKEUJEE and CARNDUKF, J.l. 

(3) S. 16 — Small Cause suit instituted and 
tried on the original side — Appeal — Rever- 
sal of decree — Jurisdiction of appellate 
Court — Civ. Pro, Code (XIV of ISSi^)y 
Ss. 646- A, 6W-B. 

Held that, where a Small Cause suit is tried 
by the Munsifi on the original side and his 
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^ t mperla! A ct8---{Continued ) . 

Act IX of 1887 (Ppoy. S. C. Court) 

decision is reversed by the appellate Court, the 
High Court is bound to sot aside the decree in 
appeal as having been passed without jurisdic- 
tion (a). 

Ileldy also, that consent cannot give jurisdic- 
tion (6). Collipara Seetapaty y. Kankipati 
Subbayya, G M.L.T. 1*21 iP.B.)-:l3 M. 328. 
White, Millku and Hahim, .jj. 
Beferences 27 U. 478, ovet ruled \ 2G 

M. i7G ; 26 B. U7, Appr. (6) 9 A. J‘U (P.C.) ; 
11 M. 2G (P.C.), 

( 1) S. J Fa il are to de/)osit security — Appli- 
cation not maintainable inuler S, I?— 
Xoticc under S. C.P.C,, ISSii— Pro- 
cess in execution-— I iimitation . 

An application under S. 17, Provincial Small 
Cause Courts Act, 1887, cannot bo hoard before; 
the security required by the section is furnished j 
(a). i 

Notice under S. 218, Civ. I'ro, Code, is.si, 
is a process for enforcing the decree, and the j 
process is executed when the notice is served (6); 
and, in conseejueuee, the present application is • 
barred. Chaturvedula Suryanarayana v. I 
Chaturvedula Ramamma, 7 M.L.T. 808 
G Ind. Cas. 400. ! 

I 

MiLLElt, J. 

I 

References : —(a) 18 M. 178, /C (6) 22 W.U. ! 
6. Appr. ; 

(0) S. i7— Ex partfl decree^ transfer ot\ for | 
execution - Payment of decree amount into ! 
evecuting Court— Application to set aside j 
Ex parte decree made in Court passing i 
decree, before tUitering satisfaction ofdeciee, , 
u'lietJier proper. ' 

I 

An ex parte decree was passed by the Small j 
Cause Court at X and tr.insfcrrod for execution 
to Court Z The judgment-debtor paid the 
decree amount into Court Z on ;3rd June, 1908, 
and applied to the Court at X on the IGth June, 
1908, for setting aside the decree against him. 
The application was neglected on the ground, 
apparently that the decree had been satisfied 
and had ceased to exist, possibly on the ground 
that the deposit ought to have been made in 
Court X. The decree-holder took the money 
out of the Court on the 17th June, and the 
decree was thou recorded as satisfied. 

Held, (1) the application for setting aside the 
ex parte decree was made when the decree was 
live : 


, t-— Imperial Acts— (Contimicd). 

\ Act IX of 1887 (ProY. 8.C. Court)— (Cfd.). 

I (2) the payment into the Court Z was no bar 
: to the application made to the Court X, and 
must be treated as a complianee with the rule 
laid down in S. 17, Act l.X of 1887 ; 

(3) a deposit of the decree amount may be 
made even before the application is presented. 
The words “at the time of presenting his 
application ” are merely discretionary and not 
mandatory, the period being extendible at the 
discretion of the Court. Rugh Nath Das Y. 
Doctor Panna Lai, 58 P.K. 1910. 

AUTllUK ItKIl), C..I. 

Reference -. — 108 1*.R. 1894. 

(6) S. J7— L)ep(^sit or security imperative — 
Deposit made ono >iMr after ex parte decree — 
Limitation. See LlMlTATTON ACT (1877), 
No. IS, G Tnd. C.is. Ib4. 

(7) S. -Suit rognicabie by Small Cause 
Court, jUed as original suit — Reinsabiiity 
undri S. 20 — Petition fur rerision unneces- 
sary Work done against defendant' s will 
— Suit Joi contribution --Mai), tainability — 
S. 7(1, Contract Act {IX of Lii72). 

Where a suit cognizable by a Small Cause 
Court was instituted as an original suit, the 
High Court has power to interfere with the 
decree in that suit under S. 26, Act IX of 
1887, and no appeal lies against that decree. 

S. 26, Act iX of 1887, does not require an 
application, before action is taken. 

A natural stream cannot be the joint pro- 
perty of the various riparian owners. 

Where a defendant did not want any work 
done for him and said so, and whore the work 
(in tjiis case, a work of irrigation on a natural 
stream of which the plaintiff and the defendant 
were riparian owners), was not done on his 
property or to save lus property from destruc- 
tion, the plaintiff would not bo justified in 
i doing the work, unless he intended to do it 
I gratuitously. No suit for eDiitribution eaii be 
I brought against the defendant, S, 70, Contract 
: Act not being applicable to such a case (6). 

I Mr. Robert Fischer and another v. S. Kana- 
; kasabapathy Mudaliar, 7 M.L.T. 74-5 Ind. 
Cas. 742. 

BENSOX and MIIjLER, .jj. 

References (a) L.P.A. No. 0 of 1908 
. (Madras), F. (b) 18 M. 88, D. and F.ipl. 

(8) S. 20— Finding of fact— High CoiirVs 
power of revision, , 
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--Imperial Acts— (Continued), 

Act IX of 1887 (Prov. B.C. Court) — (Ctd.), 

Held, that a Provincial Small Cause Court’s 
liiidinpj of fact can ho set aside on revision 
under S. 2!) of Act TX of 1H87, if it is based 
upon ostensibly unreliable or no evidence, 
especially where it if^norcs the testimony of a 
witness of high social position. M. Nazir 
Ahmad v. Abdul Hamid Khan, 89 P.W.R. 
1010 . 

SHAH Din, .1. • 

-(8-a) S, — Pehtinii far revision — Three 
Htuirs (ijV'r oxter — Hnr tif limilntion — 
Fiiuntatwn IX of P.KiS, Sch. 11, Art. 
Ifil. 

An application fm* revision under S. ‘25 
Proviniial Small Causes Court Act, 1887, 
presented more than three years after the 
datt) of tiu* order eoniplained against, is barred 
under Art. IHI, limitation Act, 1008. Behari 
Lai Y, Kalu, 02 P.H. 1010 (Civ.), 

JOHNSTONK, .1. 

(0) Sch, If, All. <S — lie lit of a f err y, suit 
for. It cutjiiisable by u Snuill ('uusr Court* 

To determine, whether an amount payable 
iiiider a contract is rent or not, eatjli case must 
be judged by its oun circumstances. 

In a suit to recover sums due under a 
contract for the dehiudant plying boats in a 
private ferry : 

Held that, in the circumstances of the 
case, the sum payable was in no .sense a rent. 

Prohlad Patni v. Sashadhar Bai, 11 G.W.N. 

904 — 7 Ind. Cas. 553. 

JKNKINS, and DOSS, ,J. 

(9‘a) Art. 8 — Land given in lieu of servK*e — 
Non-pcrformance — Suit for damag('s— Jurisdic- 
tion. See l)AMACJi:s, No. 3, 12 C.L.J. 480. 

(10) Art. 15. See /UKI’KSHdl LKASK, 
No. 1, 0 Ind, Cas. 701. 

(11) Art. IS— Suit rclatinfj to a trust— Whe- 
ther a suit ftu‘ subscrijition ayanist a trust 
is a — , 

Suit by a limited liability company, for 
subscriptions due to Llic company, altcsniatively 
against the first defendant, the trust, or against 
defendants 2 to 1, trustees, cither in their 
personal capacity or as trustees, the subscriptions 
being due by defendants 2 to 4 as members of 
the company under its articles of association 
and rules. 


/. — Imperial Acts — (Continued), 

Act IX of 1887 (ProY. S.C. Court)-— (C(d.) 

Ileldi Per C.J. and Sankaran Nair, J, 
(Benson, J, diss.), that the suit is not one re- 
lating to a trust within the moaning of Art. 18. 
Act IX of 1887, as the defendants are sued, not 
because they are trustees, but because they, as 
members, arc liable for the subscriptions, and 
I the suit is cognizable by the Small Cause 
‘ Court. Sri Venkatachellapathy Sahaya 
! Yyavasaya Co. v. Kanakasabapathi Pillai, 

! ‘20 M.L.J. 14r> 5 Ind. Cas. 912-8 M.L.T. 67. 

-33 M, 491. 

SIR ARNOLD White, c..i., Henson and 
Sankaran Nair, .i.i. 

References 20 M. ‘200 ; 21 IM. 245 ; 26 
308, R, 

(1 1) Sch. II, Art. :tl — Jurisdiction Proiku ty 
eonuuon to jihnnii/f and defendant — Suit 
tor recore) If of plnintijTs share of p) oduce 
taken by defendant. 

A suit by the plaintilT for his share of the 
value of the produce reali.sed by defendant, 
from property common to both pbiintilT and 
defendant, is cognizable by a Provincial Small 
Cause Court, and is not excepted by .\rt. 31 of 
Sch. IT of Act IX of 1887 (n). Subbu Reddi 
Y, Yeera Reddi, 7 Tnd. Cas. ,S90. 
KRISHNASWAMY AlYAU, J. 

References:— (a) ‘25 IM. 103 ; 11 M.Ij.J. 428 ; 
13 M.L.J. 13G ; 18 M L.J. 88, D.; 21 H. 248, P, 

(13) Art. 31 -Redemption suit -Claim for 
mesne profits — TM'iint.iinabiJity of separate 
suit. See MorT(1A(}E (Rede:\IRT10N), No. 13, 
6 Tnd. Cas. 336. 

(14) Sch, 11, cl. 8 Suit for hurga rent - 
M.aintainability. See BURGADAK, No. 1, 11 
C.W.N. 6‘29. 

(15) Sch. 11, Cl. (11) — Suit for diDiiayes for 
the cutting of phiyiitiff's tiees by defendant 
— Dejoidant not vlaiiuing ti'ces as his ouui 
but alleging non-cjcistence of tiees — Juiis- 
diction (f Small Cause Court — Plea •f 
junsdirtum— Duty of Court — High CJouiTs 
power to interjcre — Revision — Practice. 

A suit for damages for the cutting of plain- 
tiff’s trees by the defendant, who did not claim 
th.at the trees were his own property, hut alleged 
that there were no trees and none cut down, 
does not involve the determination of any right 
to immoveable property, within the moaning 
of the cl. 11 of Sch. TI to the Provincial Small 
Cause Courts Act, and is, therefore, cognizable 
by a Small Cause Court. 
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i. — Imperial Acts— (Continued)* 

Act IX of 1887 (ProY. S.C. Coavt)—(Cld,), 

A High CouL-t is not bound to interfere in 
iCvery case in revision from tho decree of a Court 
'Of Small Causes. Chingan Oir v. Babu Lal« 

5 Tnd. Cas. 322. 

KNOX and PiacrOTT, J.T. 

(16) Sell. //, el, 31 — Pt'ojils of iounoveable 
pi’o^Mirty, stfit foi\ not coijnimble by Small 
Cause Court— Jurisdiction, 

A suit for a deiinite sum of profits of inirnovc* 
able property is not cogni/iiiblc by a Court of 
Small Causes, although it involves no rendition 
of accounts. Srimati Nand Rani v. Swaahwa 
Neswar, .s Ind. Cas. 270. 

K.\uamat Hussain, .i. 

References 23 A. 137; 2G A. 321, F.\ 23 C. 
88; 35 P.R. U)02; 84 P.L.U. PJ02 ; 24 M. 118; 
25 M. 103; 20 M. 181 ; 13 M.L.J. 13G; 25 13. 87; 
10 lioiii. L.R. 733, JL 

Act Yll of 1889 (Succession Certificate). 

(1) S, l—lieeeirer (tppoDitcd to take posses- 
sion irhcthcr'* person claimmy to be entitled 
to the effects of the aeeeased ’’ — Whether 
rcecLvcr bound w takeout Succession Certi- 
ficate. 

A receiver by his appointment docs uot be- 
come the represoutative of the parties, but is 
an ollicer and representative ol the Court (a;. 

Therefore, where, in a suit for partition 
amongst tho sons of a deceased person, one of 
the sons is appointed rei’civcr and he seeks to 
take possession of the (lovernmcnt promissory 
notes and the cash in deposit in a Uaiik belong- 
ing to tho tisLate of the deceased, he cannot be 
said to ** claim to be entitled to the eilocts of 
the deceased person " within the meaning of , 
S. 1 of the Succession Certificate Aei, and ; 
is competent to take possession of the seeuriLies 
and monies in the hands of the llarik without ^ 
a certificate under the said section. Harihar ' 
Mukherjee v, Harendra Nath Mukherjee, G 
Ind, Cas. 416 - 12 C.Ij.J. 252, 

MOOKKR-IKU and CARNDUKK, J.I. 

References :—{a) 34 C. 305 ; 5 C.Ij.,J. 270, R. \ 

(1-a)— 4— (Act Vof am), S. 113, 

(). XLVIy 'r.I — Hindu Lair — Mitakshara 
family — Bond in name of deceased father — 
Impai tible liny-Whethcr Succession Oertiji- 
cate necessary to he taken out by son — 
Succession Certificate Act (VTI of 1389 ) — 
S* 4— “ Effects of deceased ” — SuccessUm by 
survivorship. 


/. — / mperlal Acts— (Continued) , 

Act VII of 1889 (Succession Gertifloate) 

— (Concluded)* 

A succession certificate is confined to the 
case in which tho claim is to tho effects of the 
deceased, and not to family property when the 
claim is by right of survivorship (a). 

Succession to impartible estates has always 
been determined by the rule of survivorship(6). 

Therefore, a successor to an impartible Raj 
does not succ< < d as an h^ir to the effects of tho 
deceased holder I'f the Raj, but he succeeds by 
right of survivorship. And consequently, when 
a bond stands in the name of the last holder 
of an impartible llaj, his successor is not hound 
to produce a succession certificate before he 
can obtain a decree on the bond. OuP Per 
shad Singh v. Dhori Rai, 7 Ind. Cas. 80G. 
CJIATTKU.IKK and RlUJlAUDSON, J.I. 

References :—(a) 1\) 15. .338 ; 23 C. 912 ; 1 C. 
W.N. 32, F. (b) 11 l.A Uli; 7 A. 1; 5 l.A. 
149; 4C. 190 at p. 201, F. 

(2) Ss 4, 7 — Debt So certificate for part of 
a debt. 

A Mahomedan Udy lied leaving several 
heirs and her dower unpaid. ()ncM>f the heirs 
was entitled to Rs. 17,000 out of the dower 
debt. She ndiiujuished her claim to all but 
Rs. 800, and applied for a sueecssioii certificate 
for Ks. 800 only and offered to pay duty for 
the same. Held, that no certificate could be 
granted for a part of the debt. BUmilla 
Begam v. Tawassul Husain, 7 A.L.J. 255 -=5 
Tiid. Cas. 424. 

Knox and Kakamat Husmn, .i.i. 

References : — 19 A. 129, F.; A. W.N. (1901), 
125, R. 

(2-a) S. 7 — Sec No. 2, supiui. 

(3) *N’.s-. 7 anil 1 9- -Orders under Ss. 7 and 19— 
Appeal, 

No appeal lies against an order under S. 7 of 
Act VI r of 1889 directing security to be given, 
hut an appeal lies against an order passed under 
S. 19 of the Act. Mayilkothi) Kunjunni Nair 
Y. Yadakeveetil Kongathil Elaya Nair, 7 
M.D.T. 21G -G Ind. Ca.s. 599. 

BKNSON and AHDUK RAHIM, .1.1. 

References 19 AI. 199 and 20 'SI. 442, It* 

(4) S. 8 — Widow’s application for succession 
certilicaic-”Ohjcction by reversioner— Suit by 
widow for declaration of abstract right — Main- 
tainability. See SPECIFIC llEIilRF ACT, 
No. 18, 7 A.L.J.311. 

(6) S. 19. Sec No. 3, supra. 
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i.— Imperial Acts— (Continued), 

Act Xlll of 1889 (Cantonments)- 

(1) ti, 'i (‘J) — Power of Gorernmcnt to define 
ttie limits of any cantioimcnl so as to ex- 
tend them — Dejine Hu‘ limits" meaniny 
of tlie tenn — Power exercised from time to 
time — (ieneral Clauses Act, S. pi. 

Uiidur S. 4 (2) oi lIk* C:int.(Miinuiit Act, the 
power of Ihtj Locvil ( loverniiierit to dofiiio the 
limits of n. cantomiKmt imdudos the power to 
extend the limits of k cantoinnoriL, by the in- 
clusion of jirejis clrarly outside the limits al- 
ready detined. 

Such power may, under S. 14 of the (Jencral 
Clauses Act, be exerei^jd from time to time. 

The word “ define ” must be interpreted to 
mean “define by way of extension, as well as 
liy way of retrenehment.” Sheik Fazal Ilahi, 
V. The Secretary of State for India in Council, 

2 IMt. 1910 37 P.W.U. 1910 5 Ind. Gas. 
905. 

KfjI), (\J. and KoitEU rsoN, .T. 

Act YIII of 1890 (Guardians and Wards). 

(1) J^royerty in possession of trnstee — Minor 
beneficiary — Appinntmeut of yuardian of 
property of minor — Jm isdUtion of Court. 

Where the estate of a minor is in the actual 
possession of trustees on b(dialf of the minor, 
and the minor has no interest in the property | 
beyond that of a beneficiary until ho comes of I 
age, the Court has no jurisdiction to appoint a 1 
guardian of the property of i,he minor (n). ' 
Ashrafl Kuar v. Jai Narain, H Tnd. Cas. 802. 
Knox and K\|{ \mat lluss.MN, j.i. 

References : —(a) Ij.R. 20 l^q. 527; 41 Ij.J. | 
Ch. 541, n. j 

(2) r, sub-sec. 1. cl, (k) — Key-note of 

Act -Welfare of mino! — Application do be | 
bona fide — Cause far mahintj application i 
to be disi losed — Tf not disclosed application \ 
summarily liable to be dismissed, j 

The key-note of the truardiaiis and Wards Act j 
lies in the introductory words of S. 7 : thcj pro- I 
ceediiigs arc to be taken for the belief it of the ; 
minor and the minor alone. If an application j 
has been made for an ulterior purpose, such 
application ought not to be entertained. 

Ordinarily a Court must decide upon the 
evidence whether the appointment of the 
guardian is or is not for the welfare of the 
minor concerned. But ihcrc may be excep- 
tional cases in which the Court may find upon 
undisputed facts that the application is not 
bona fide. 


Imperial Acts— (Continued). 

Act YIII of 1890 (Guardians and Warda 

— (Contmued). 

An application presented under the Act ought 
not to be registered as a matter oi course and 
without examination, before the Judge is satis- 
fied that there is a ground for proceeding on the 
basis thereof. One of the material facts to be 
taken into consideration by the rludgc is the 
cause or causes which have led to the making 
of the application. And a Judge acts within 
his powers if ho rejects an application on the 
ground that it did not disclose the cause or 
causes which led to the making of the appliea- 
tion as required by S. 10, sub-sec. 1, cl. (k) of 
the Act. 

Where the petitioner had retained the orna- 
ments of his minor wife and driven her to ii 
suit for their recovery and had taken a second 
wife and then applied to be appointed the 
guardian of her person and property, but in 
the application did not disclose any cause which 
led him to the making of the application. Held. 
that the Judge was right in summarily dis- 
missing the application. Sarat Chandra 
Nandan v. Giriiidra Chandra Guin, 7 Ind. Cas. 
702. 

Mooker.ike and Shark-ud din, jj. 

(3) Ss. 7 and S'J -Minor girl— Her father 
and maternal grandmother — (hiardian of 
person . 

Held, that a person, who is not a lawful 
guardian himself under ihe minor’s personal 
law, cannot appoint a guardian for the 
minor’s person. According to Mahornedan Law, 
maternal grandmother’s right to the guardian- 
ship, of the person of a minor girl is in pre- 
ference to the father ; therefore, the latter can- 
not appoint by a will guardian for the person 
of his minor daug ter. Bahadap All v. 
MuBsammat Biwi, 06 r.W.lt. 1910. 

Reid, c.j. 

(4) »S’- — Jurisdiction — Minor ordinarily 

resides — Domicile of the miiurr. 

At his father’s death, a minor lived at 
Kapadwanj within the jurisdiction of tho 
Court and had his property there. The minor 
was then taken to Baroda, outside the jurisdic- 
tion, whore he was kept by the American 
Mission for two and a half years. Ho was 
thereafter again brought to Ahmedabad within 
the jurisdiction of the Court for a period of 2B 
days : but was again removed to Baroda. 
After his removal to Baroda, the minor’s 
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/. — imperial Acts — (Continued). 

Act YllI of 1890 (Guardians and Wards) 

— (Continued). 

brother applied to the Ahmedabad Court to be 
appointed a guardian of the minor's person. 
The Court hold that, as the minor's father 
lived up to the time of his death at Kapadwauj, 
the minor’s domicile ^^as in British India, and 
he resided ordinarily within the district, and 
appointed a guardian of the minor’s person. 

On appeal, held that the Ahmedabad Court 
had no jurisdiction to appoint guardian of the 
minor, for the minor was living in Baroda and 
had no other place of residence, and, therefore, 
Baroda was the place where he ordinarily resid- 
ed within the meaning of S. tl of the Guard- 
ians and Wards Act, 1890. 

Hidd^ also, the «inestion of domicile was 
wholly irrelevant to the (juestion of jurisdiction 
in a case like the present. Rev. Robert Ward 
V. Yelchand Umedchand, II Bom. B.K. 1137 
-31 B. 121 4 Ind. Cas 2G2. 

StKlTT. C.J. and BATCIIRBOK, J. 

(i n) S. 10. See No. 2, supia. 

(5) iSs. and 1 Failure to coinpln irith 
its j}rovision. 

Held, that omi.s.sion to give in the application 
the several particulars mentioned in sub S. (1), 
non-fulfihiicnt of the ro<iui remen t<« of Sub- 
Ss. (2) and (3) of S, 10 of Act VJ 1 1 of 1890, ;ind 
non-observance of the procedure laid down in 
Ss. 11 of the Act, are grave irregularities which 
vitiate the whole proceedings and the order 
appointing the guardian of a minor. Bhai 
Siichet Singh v. The Collector of Amritsar, 
58 P.W.R. 1910. 

Shah Din, j. 

Reference C. 135 P.R, 1893, F. 

(5-a) S. 11. See No. 5, supra. 

(()) S. 17 — Guaulian (ij imuur, qualifications 
for appoint incnt as — . 

On a reference to S. 17 of Act VlTl of 
1890, held, that, other things being equal and 
the minor not expressing or being old enough 
to express an intelligent preference, the Court 
should decide in favour of the person who is 
entitled to the custody of the minor under the 
law to which the minor is subject. 

Held further, that a Court is not bound to 
tippoint the person, who is entitled to the 
custody of the minor under tho law to which 
the minor is subject. The Court should weigh 
all the circumstances of each particular cas^ 


/. ^Imperial A cts --(Continued) . 

Act YIII of 1890 (Guardians and WardB> 

--(Continued), 

and decide what would be for the welfare of the 
minor, which ought to bo the paramount con- 
.sideration in every ca.sp. Mirza Mohammad 
Anjum Qadar v. Persons of Mirza Azam 
Qadar, Minor, 13 O.C. MO. 

ClIAMIEll and EVANS, .IJ. 

(7) S. 17 — Guardian of a minor -l*ropcr 
person— L'est to be applied. 

Eor the appointment of a guardian of a minor, 
the proper test is what will be for the welfare 
of the minor. Where the .ipplicant was a dis- 
tant relation of tho husband of achildloss widow 
who was living happily with her father, held 
that the father of the minor widow was her pro- 
per guaidian. Tota Ram v. Ram Charan, 7 
A.L.J. 1119. 

Kno.X and KAUAMAT llUSAlN, JJ. 

Reference : — If) (3,il, 581, R. 

(8) S. 17— See M AlfOMKDAN TiAW (( I VUDI AN- 
SHIPl, No, 1, .5 Ind. Cas. 571. 

(9) S. 17, cl. — Minor — Guardian of person 
—Matter, to be considered hij Court — 
Adopted son — Satural father to be preferred 
to relations of adoptice pairnts after their 
death. 

After tlin death of the adoptive parents, the 
natural father ot a minor adopted son is a more 
lit person to take charge of the person of thci 
iniiioE than the relations of the adoptive father 
or even his daughters, and, therefore, the 
natural father should be appointed as the 
guardian of the person of the minor (a). Oanga 
Prasad Bhattacharyya y. Kara Kanta Chow- 
dhury, 7 Ind. Cas. 231. 

• SHAKKri>l)IN and DOSS, J.I. 

Reference : --(a) 3 B. 1, R. 

(10; tS^'. 17 and 79 (5) — liitjht of natural 
father to guardianship of ju'opcrtp of minor 
— Rillht to (juardianship oj the person of 
the minor, irhcn uiujht be lost — Riqlit of 
adoptive father under Hindu hair — 
Matters to be cons'ulered bp Court in ap- 
poinlmcnt of a tjuardian. 

The Act gives the father no superior rights 
to tho guardianship of tho property of his 
children ; under certain circumstances it may 
be oven undesirable that he should he guardian 
of tho boy’s property. 

As regards his claim to be declared guardian 
of hi.s person, where the summary powers of 
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I.— Imperial Acts— [Continued ) . 

Act YlII of 1890 (Guardians and Wards) 

— [Continued), 

tho Aot are invoked, thoConrL will not support 
the rights of the father against the interest of 
the child (a). 

A father may lose his right to the guardian 
ship of liis children, when he has permitted 
.mother person to maintain and educate them 
and it would he detrimental to the intoriist-’ of 
the children to alter tVe manner oi their main- 
tenance r,r the course of their education (b). 

Under Hindu Law, the adoptive father 
acquires a right of guardianship even against 
the natural f.ither (c) and so, a step-father, 
who has done i.wcrything that he can, short of 
formally adopting him. to make the boy as 
his own son, may .bcvjLiiro the rights of guardian- 
ship of the person of the minor even as against 
his natural father [d). 

The appointment or deelaraiion of a guardian 
must he made consistently with the law to 
which the minor is subject. 

In .appointing a guardian of a minor, the 
Court ought to take into consideration the 
wishes of a minor old enough to form an 
intelligent preforeiujo, and see whether th<* 
appointment of a person as a guardian will be 
for the moral, bodily, and intellectual well- 
being of the minor, and for the welf.ire of his 
estate. Po Cho y. Ma Nyen Myat, 5 L.B.K. 
1M3. 

Fox, C..). and I’AKLKT, J. 

Iteferences : - (n) Trevclvan on Elinors (lOd.) 
1906, p. 76. (b) 1H8:1 (ih. T). p. 333. (c) 

Trevelyan on ^finors (Ed.). 1906, p. 64. (d) 1 
L.B.R. 161 and I'.J.L.B. 469, 

(10-n) S. 19 (6). See No. 10, snjtra, 

(11) sub-Ss. (J) and [!) — (UianU 

lan'.s iiabilitjf to arconnt — Dischanjc jroni 
liiiinlitt/ bji Court — iSiiauiutnof />toj)crty^ 
power of-~-Ar} anyonent bitu'cen old and 
new (jaardians leiftinliny niiluyr'ti property. 

The terms of S. 41, sub-Ss. (3) and(4) of 
the Act clearly imply that a guardian is 
not discharged from his liability to account, 
unless ho has obtained from the Court an ex- 
press order to that eilect. 'Phe mere fact that 
the guardian has filed nikshcfi or abstract 
statements of assets and liabilities does not 
release him from liability to account, unless ho 
gets a discharge from such liability from the 
District Judge (a). 


/. — Imperial A cts — ( Continued) • 

Act YIII of 1890 (Guardians and Wards 

— (Continued). 

The value of the moveable properties of a 
minor amounted to Rs. 1,929, and the dis- 
charged guardian entered into an agreement 
with the newly appointed guardian, by which 
the latter agreed to accept only Rs. 875, not in 
cash, but in bonds : 

Ueid, that the arrangement, being made 
without the knowledge and sanction of the 
District Judge and not being beneficial but 
detrimental to the minor’s interest, was not 
binding upon the minor ; and that S. 27 
of the .Act did imt confer on the guardian any 
power to make such an arrangement. Nabad- 
wipa Chandra Shaha v. Jugol Dasi Dassya, 
7 Ind. Cas. 214. 

SH\UKUni)lN and Doss, .IJ. 

Reference '. — (n) 31 C. relied upon. 

(12) Ss. 29, 30 —Powers of guardian. See 
(iUAKI)lAN AND MlNOU, No. 7, 86 P.W.R. 
1910. 

(13) iS'.s’. 'rift. Minor's piopeity. Judge's 
ixnrer to deni with -Court's direction of Us 
own motion to sell minoCs imrpertip ultra 
vires — Removal of guardian — Notice on 
guardian necessary, for showing cause. 

S. 29 of the Huardians and Wards Act, 
which rmpowors the District Judge to deal 
with a minor’s property, only enables him to 
give permission to the guardian to sell such 
portion of the properties as may bo necessary, 
on an application properly framed by the 
gu.ardi.an for that purpose. It confers no power 
whatever on the Judge to deal with the minor’s 
property on his own motion in any way. 

Therefore where the Judge directed the 
guardian, of his own motion, to sell all pro- 
perties of a minor, and convert them into c.ash 
to be invested in (l.P. Notes : Held, that the 
order was wholly ultra vires. 

It is the duty of the Court, when it aets upon 
its own motion against the interest of any 
person subject to its jurisdiction, to issue a 
rule informing the per.sons what there was 
against him and upon what evidence or inform- 
ation it was based and calling upon him to 
show cause. 

Where the Court removes a guardian of its 
own motion without hearing what he has to 
say, the order removing him is bad and must 
be set aside. Jagat Bat v. Gajadhar Upadhya, 
7Ind. Cas. 46 = 12 C L. J. 322. 

IlOLMWOOD and CHATTERJEE, JJ. 



57 


DIGEST OP CASES. 


58 


t. ^Imperial Acts— (Continued)- 

Act Ylll of 1890 (Guardians and Wards) 

—(Concluded), 

(13-rt) S. 30. See No. 12, supra. 

(14) S. 31 — Order, if to substtintially comply 
with the proviHions of the section. See 
(iCARDlAN AND MINOR, No. 1, 11 C.L.J. 197. 

(14-a) S. 39, See Nos. 3 and 13, supra. 

(14-6) S. 41, sub-secs. (3) & (4). See No. 11, 
sup7'a, 

(15) S, 4!{ — Order ariamst trustee — Jurisdic- 
tion. 

The District Court has no authority, under 
S. 43 of Act VI 11 of 1890, to make any order 
against trustees. Ashrafi Kuar v. Jai Narain, 
r. Ind. Cas. 8G3. 

KNOX and KARAMAT TIUSSAIN, .1.1. 

(16) S. ffi — Practice — procedure— Reference 
to MtinsijT to recod'd evidence and submit 
report — heport of MunsijJ treated hij Judifc 
as evidence — liejHsal to appoint ifuardinn. 

Where an application was made to the Dis- 
trict Judge hy 'A pai'danashin lad> to be appoint- 
ed guardian to her ftiinor son, ami, after fixing 
a date for hearing the application, the District 
J udge, under S. 40 of the Guardians and Wards 
Act, sent the case to the Munsiff to take evi. 
donee and to report as to the fitness of the lady, 
and the Munsiff acted as directed, and the 
Judge, treating the ^lunsiff’s report as evidence 
and upon the objection of the minor who was 
also examined, rejected the application, and 
the lady was not appointed guardian, held 
that the procedure was regular and legal, 
Jaiiakraj Kuari v. Pateshri Parta Narain 
Singh, 7 A L.J. 328=6 Ind. Cas. 565. 

Knox and Karamat I [us MX, .i.r. 

Itefe^'ences : — 23 Bom. 698 and 26 Bom. 716, 

D. 

(17) S. 52— Guardian appointed under— 
Competency of minor to makti will. See WlliTj, 
No. 10, 6 Ind. Cas. 6. 

Act IX of 1890 (Kail ways). 

(1) S. 75 — Contents declared— No Inswanee 
charges demanded — TAnbilitif of Company 
— liye-Jairs framed by Company — Bye-law 
No. 26—Modifyinfji S. 7o — Effect of , 

The plaintiff booked a box requesting that 
special care should be taken of the contents. 
Dn being required to declare the contents, he 
showed a list of the same. The Company did 
not require him to pay any extra charges. 


/. — Imperiai A cts — (Co^itin ued) . 

Act IX of 1890 (Railways) — (Continued). 

They handed him a receipt on the back of 
which was printed Bye-law No. 26 (framed 
under S. 75, Railways Act) which declared 
that the Company is nob responsible for any loss, 
destruction or deterioration of goods. The 
goods wore damaged in transit, held that the 
declaration made hy the plaintiff wis a suffi- 
cient declaration within the meaning of S. 75, 
and the Railw.,} Company, not having demand- 
ed any extra p.iymcnt, were not exonerated 
from liability reason of the provisions of 
thitt section. 

Held further that the Bye-law 26 framed 
under S. 75, so far .as it made the making 
of a demand from the owner of the goods 
unnecessary, w.is ultra t'ires. The bye-law 
could not be eonsidiired as amounting to a 
demand, and a reference to them on the receipt 
did not affect the plaintiff. Rohilkhand and 
Kumaon Railway v. Jagadamba Sahai. 7 A. 
L.J. 606 -6 Tnd. Cas. 333. 

Richards and TuDHAiih, .m. 

Reference: — 19 Bom. 165, 1). 

(2) iS’s. / 7, //O — Notice of claim —Reiuhng 
notice by post — Registration. 

Where notice of claim is given to a Railwa> 
by post, it must be forwarded in a registered 
cover. 'Phe word “ may *’ in S. 140 means 
*'rnust.’* Martin and Co., Managing Agents, 
Bukhtiarpup, Bihar Light Railway Co., Ltd. 
Y. Fakir Chand Sahu. 12 C.Tj.J. 14 14 C.W. 

N. 888 7 Ind. Cas. 241. 

CfiATTKH.il and Vincent, m. 

References 35 C. 194 ; 12 G.W.N. 450, y.\ 
22 M. 137 ; 26 Bom. 6Pi9, dissented from. 

(3) S. SO ^Thronqh booling — TjOss uj^on 
another liiie— Liability of Rail way where 
ffood.H booked — Wilful ’neglect. 

A Railway Compans , receiving goods for 
carriage over a Foreign Railway, is liable for loss 
of the goods, even though the loss did not occur 
upon their system. 

Certain goods were booked on B. and N.W- 
Ry. to be carried to Howrah, rie, the K.l.Ry. 

A risk note was written by the plaintiff’s agent, 
according to which the Gonipany was to be 
liable for loss only in case of the negligence of 
its servants. Some packages wore stolen during 
the transit. The Courts found that the carri- 
ages wore not properly locked and that thefts 
were constant. Held that it was the duty of 
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#. —JmperiaJ A ctS‘-(Continued ) . 

Act IX of 1890 

the Company to see that the carriages were pro- 
perly locked, and they having failed to do so, 
there was wilful neglect on their part, and they 
were liable. Bengal and North Western Rail- 
way Co. Y. Haji Mutesaddi, 7 A.L.J. 838. 

STANlilOY, C.J., and (iUIKKlN, J. 

Act IV of 1893 (Partition). 

(1) S. 4 — Klcment9, itVce'tsnrf/ to attract apera- 
twn of tJw si'ction — “ undivid- 
ed fainilff" and menninq of — 

Jhqh Court — Jurisdiction — Interference 
leith interlocutorij order— C.J* C. (.\ct V' 
of JmS), S. Ilo, 

An application under S* 4 of the Partition 
Act, IWliB, may bo made after the preliminary 
decree (a). 

The operation of S. J of the Partition Act 
cannot bo avoided, if the property comprised 
in the Sint includes, in addition to the dwelling 
hnusij other lands owned by the parties. The 
elements which must co-exist to attract the 
operation of S. I are, first, that the dwelling 
house should belong to an undivided family ; 
fiecondly, that a share thereof should have been 
transferred to a person who is not a member of 
such family ; and thirdly, that the transferee 
should sue for partition. The circumstance 
that the plaintiff had purchased, in .addition 
to a share of the dwelling-house, a share of 
other lands as well, of which he sought parti- 
tion in the suit, does not render inapplicable 
the provisions of S. 4 (b). 

The word “ family ’’ as used in the Partition 
Act ought to be given a liberal and comprehen- 
sive meaning, and it does include a group of 
persons related in !»lood, who live in one house 
or under one head or management. There is 
nothing in that Act to support the suggestion 
that the word was intended to be used in a 
very narrow .and rcstrictijd st’nse, ruimely, a 
body of persons who can trace their descent 
from a common ancestor. 

The words “ undivided family ” in the section 
must be taken to mean undivided qiui. the 
dwelling house in question, and to be a family 
which owns the house but has not divided it (c). 
Khirode Chandra Ghoshal v. Saroda Prosad 
Mitra, 7 Ind. Gas. 43G. 

MOOKER.)EK and CARNDUFF, .1,1. 

References (n) 3 Ind. Gas. 247 ; 10 C.Ij J. 
603, R.; 6 C.W.N. 128; 24 M. G39 ; 21 A. 409 ; . 


/. — Imperial Acts— (Continued), 

Act lY of 1893 (Partition)— (Concluded). 

32 B. 103; 10 Bom. L.R. 23; 3 M.L.T. 141, Fr, 
7 C.L. J. 98, D. (b) 23 B. 77, R (c) SO A. 324 ; 
A.W.N. (1908) 126 ; 5 A.L.J. 362 ; 4 M.L.T. 38 
(P.B.), followed ; 29 A. 308 ; I A.L.J. 209; A.W. 
N. (1907) 62, diss. ; 30 A. .324 (P B.) ; A.W.N. 
(1908) 126 ; 5 A.L.J. 352 ; 4 Jkl.L.T. 38 ; 23 B. 
73, relied ; L.R. 1 Ch. App. 276 ; 12 Jur. (N.S.) 
218; 14 L.T. 3 ; 14 W.R. 367; 1 J. & H. 400; 30 
L.J. Ch. 39.5; 7 Jur. (N.S.) 256; 4 L.T. 13; 9 
W.R. 41 1; 3 Defl. and S. 653; 33 Beav. 103; 2 
N.R. .560 ; 33 L.J. Gh. 29 ; 9 L.T. 134 ; 11 W. 
R. 1088 ; .57 L.J. Ch. 270 ; 68 L.T. 116; 36 W. 
R. 131 ; .52 J.P, 487 ; 16 T.L.R. 184 ; 64 J.P. 
212, relied on\ 6 Tnd. Gas. .574; 4 Ind. Gas, 364; 
10 C.L.4. 407, followed. 

(2) S. 4 —Property not conveniently divisi- 
ble — Procedure. See PARTITION, No. 1 I n, 
7 Ind. (3as. 844. 

Act I of 1894 (Land Acquisition). 

(i) Com /wnsat ion— Award mode by the Special 
Judye— Appeal --Procedure adopted by the 
Ihqh Court. 

\ 

Whore, on appeal from an award made by 
the Special Judge in a case arising out of pro- 
ccodiugs under the Land .\ 0 qui 3 ition Act (I of 
1894), the High Court, reviewing the earlier 
awards and comparing the prices realised on 
sales of land in the neighbourhood, having 
regard to the special .advantages of, .and draw- 
backs to, their respective situations, and having 
heard the evidence of experts on both sides, 
came to the conclusion that the total compensa- 
tion due to the claimants ought to be increased, 
their Lordships affirmed the decision of the 
High Court. The Secretary of the State for 
India in Council v. The India General Steam 
Navigation and Railway Company, Limited, 

36 C. 907 = 10 C.L. J. 281 (P.C.) = 11 Bom. L. 
R. 1197 19 M.L.J. 648. 

Lord IMAtJNAciHTKN, Lord Dunedin, 
Lord Godlins, Sir \ndrew Soohde 
and Sir artmuu Wilson. 

(2) Campn Isory acq uisition — Compensation — 
Residential jn’ojH^rty — Kssential impredient 
for valuation — Acquisition officer, tnquirq 
by — Proof before him slumld 7wt Iw in the 
strict Jtidicial form —l^raciice. 

The income of a property whether actual or 
imaginary is no doubt one of the recognised 
starting points for a valuation. But it is not 
the only elomont to be taken into consideration. 
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y. — Imperial Acts — (Continued). 

Act I of 1894 (Land Acquisition) — (Continued). 

In tho caso of residential property, to endea- 
vour to arrive at the market- value solely on tho 
basis of hypothetical rent may work grave in- 
justice to tho owner. There are many commo- 
dities which may possess a value in tho markt^t, 
not for the return they give on capital invested, 
but for the advantages and enjoyment which 
accrue from their possession. Kosidential pro- 
perty (used in the sense of property which a 
purchaser wishes to acquire for hi^ own resi- 
dence) is such a commodity. 

The first question to determine is, whether 
there is a demand and if there is a demand, the 
original cost is tlie iiiost important edemont for 
consider.ition. A man who buys land and 
builds thereon docs not mjccssarily produce a 
marketable commodity of the value of his out* 
lay, but it does not follow that he never does. 

A man. who wishes to acquire a residence for 
himself in a particular locality will consider 
not only the procurable rent of houses in the 
market, but the cost to himself of building a 
new one. 

It IS tho clairnants’Muty to assist tho Acquisi- 
tion officer in arriving at a valuation, by put- 
ting before him all the information and mate- 
rials at their disposal. Tho officer ‘Should not 
treat all such infonn.ition produced by a claim- 
ant with suspicion, and throw out everything 
which is not proved according to tho rules of 
evidence which prevail in a Court of Justice, 
thus necc'-’sitating a claimant incurring heavy 
costa, and extending tho time occupied by the 
inquiry to an inordinate length. The Ac(|uisi- | 
tion officer is in a position to make any inquiry 
that he may think may help him in m-iking his 
award, but he can hardly except each individual 
claimant to produce substantial proof in 
respect of all tho details, which occur to him 
either from his own conscience or from the sug- 
gestion of the public body or company for whom 
the Ciovcrnmcnt are acquiring the land. In re 
Land Acquisition Act; In re Sukhanand 
Gurumukhari, 11 Bom. L.R. 117G=a4 B. dSO. 
MACLEOD, J. 

(3) Hereditarii Ojfices Act (Bom. Act III of 
1874)^ S. 20 — Compensation for building 
mid land of IMaharki vatnn — Land acquir- 
ed by owner of building by tidvcrse posses- 
sioni — Comj)cnsation for la ml and building 
awarded to clainianU — Collector'^ certiji- 
' cate under S, 10 for compensation as to 
Maharki vatan la'nd — Jurisdiction of the 


!• — Imperial Acta — (Continued). 

Act I of 1894 (Land Acquisition) — (Continued), 
Collector to issue the certificate — Order 
under Laiui Acquisition Act not a decree — 
C.P.C. (Act V of 1908), S. 2 -Decree, 

In tho course of an inquiry into tho amount 
of compensation to be awarded for a building 
and the Maharhi vatan land on which it stood, 
tho Court, on finding that the land was acquired 
by adverse possession by Jjadha Ebrahim it 
Co. (the owiieFo of the huikling), ordered com- 
pensation for botli to be paid to them. Subse- 
quently, the Collector issued a certificate under 
S. lO of the Hereditary OfiV'cs Act, 1876, and 
forwarded it to tho Court in order that the 
order of pa> ment of compensation of the land 
might be set aside in accordance with tho pro- 
visions of Ss. 10 and 13 of the Act. Tho Court, 
acting upon the certificate, cancelled its order 
directing payment of compensation for the 
land. On appeal to tho High Court : 

Held that the eertificate was ultra vire^i, 
since the award of the Court was not a decree nr 
order ; neither had tlio rights of Ladha Khra- 
him A Co,, objected to by the Collector, been 
acquired “ by virtue of .any deereo or order ’’but 
by adverse possession ; iior wms tho award, which 
the Collector treated as a decree, obtained 
“ without the sanction of ( lovcrnment,” since it 
had been made in pursuance of proceeding 
initiated b\ (lovernment. Ladha Ebrahim and 
Co. Y, The Assistant Collector, Poona, 12 Bom. 
L.R. 83V. 

Scott, (\j. and Batchelor, .j. 

(I) Ss.d (a), //, Lj, 28, 30 aiul 31 — “ Land, ” 
meaning — Acqui'tilion oj interest in land 
— Comjtensation where Government has 
Stone interest in. land to be acquired. 

Per Chandavat knr^ J. — To acquire a piece of 
land under the I.and Acquisition Act is not 
necessarily the same thing .as to purchase tho 
right of fee simple to it, liut means the purch.ase 
of such interest .is clogs the right of Hovern- 
ment to use it for any purpose it likes. 

Tho word “ includes ” in S. 3 (a) of the Ij.and 
Acquisition Act shows that the Ijogislaturo in- 
tended to lump together in one single expres- 
sion “land” several things or particulars such 
•is the soil, the buildings on it, any charges on 
it, and other interests in it, .all which have a 
separate existence and arc capable of being 
dc.alt with either in a mass or separately as the 
exigencies of each case arising under the Act 
may require. 
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/. — Imperial Acts — (Continued), 

Act 1 of 1894l(Land Acquisition)— (Con/i)t7f6d). 

The legislature having given a general direc- 
tion that the amount of compensation payable 
for a plot of land shall be determined according 
to its market value, left the decision, as to the 
interests subordinate to the right of ownership 
or foe simple, to n3st upon principles which the 
Collector or the Court may see fit to apply in 
each case on grounds of law and equity. Inter- 
ests in or benefits arising out of land are 
various, and it would have been practically 
impossible to mention them exhaustively and 
provide for e.icli of them in the Act. 

Per Iiatchelot\ J , — The (lovernment are not 
debarred from acfiuiriiig and paying for the 
only outstatiding interests, merely because this 
Act, which primarily contemplates all interests 
as held outside f lovernment, direct*-* that the 
entire compensation, Ijised upon the market 
value of the whole land, must he distributed 
among the claimants. In such circumstances, 
there is no insuperable objection to adopting 
the procedure to the ease on the footing that 
the outstanding interests, which are the only 
things to bo acquired, are the only things to 
be paid for. 

Ss. 11, 15 and ‘23 of the lijind Acquisition Act 
must bo read with Ss. 30 and 31, The Govern- 
ment of Bombay v. Usufali Salebhai, 12 
Born. Jj.R. 31-5 Lnd, Cas. 621 - = 34 B. CIS. 
CHANDAVAKKMl and BAT(’IlKLOU, J.l. 

(5) S, O’ (J) — htnid acffiiisition procecdtiuj — 
JjefjaHin of acquisition, question as to, if 
ran he mised — Acquisition for purposes 
not contemplated hij the Act — Valuation, 
princijtle of — Statute, construction of. 

When statutory rights of an exceptional 
<*haractcr have been erc’atod, the cond,’ticns 
prescribed by the statute for the exercise of 
sueh right must be strictly fulfilled, and if an 
attempt is made at merely nominal compliance 
with the provisions of the statute in the exercise 
of such rights, the Courts are not powerless to 
afford relief to a person who is aggrieved by the 
adoption of such a course. 

The scope of the reference made at the in- 
stance of a claimant, under S. 18 of fil^e Land 
Acquisition Act, is of a limited character. The 
question of the legality of the acquisition docs 
not form the subject of enquiry by the Land 
Acquisition Judge. The questions which may 
bo determined by the Court upon the reference 
relate to valuation, to apportionment and to 
other matters of a like nature (a). 


/. — Imperial Acts — (Continued), 

Act 1 of 1894 (Land Acquisition)— (Oo7^ftn2/ed). 

To determine the market value of the land, 
one has to find nut the price which would be 
obtainable in the market for the concrete 
parcel of the land with its particular advant- 
ages and its particular drawbacks, both ad- 
vantages and drawbacks to be estimated rather 
with reference to commercial value than with 
reference to any abstract legal rights. In 
other words, the future utility must be esti- 
mated by prudent business calculation, and 
not by mere speculation and impracticable 
imagiiiatiuii (5). 

A hypothetical building s(;heme, considered 
as the basis of market value, affords generally 
evidence of a remote, spccidativo and con- 
jectural character (c). 

When evidence is adduced of prices rcahsed 
at sales of neighbouring lands, it is not possi- 
ble to obtain instances precisely, parallel, in all 
their eircumsLauoes, to the partieular land 
acquired ; differeiujes, small or great, exist in 
various conditions, and what precise allowance 
should be made for these differences, is not a 
matter which can be reduced to any hard and 
fast rule. At the ‘tame time, the iustanccs 
produced must relate to lands which, on the 
whole, have tho same conditions of quality 
and situation as the laud acquired. 

The mode of valuation by division into belts 
is ariilicial, and docs not always, afford a reli- 
able guide to the .isccrtainmeiit of the in.irkct 
value (d). 

No bard and fast rule can be laid down as to- 
the proportion between the value of front- land 
and biick-laiid. Raghunath Das y. Collector 
of Dacca, 11 C.L.J. 612-6 Ind. Cas. 457. 
MOOKKRJKK and TeUNON, JJ. 

References : — (rt) '' (hL.J. 445; 35 C. 525; 
8 C.L.,J, 39, doubted and 1). (h) 33 Bom. 483; 
32 C. 343; 34 C. 59‘J, R, (c) 10 Bom. L.R. 907, 
n, (d) 10 C.L.d. 281; 36 C. 967, R. 

(5-a) S. 11. See No. 4, supra. 

(6) Ss. 11, IS — Land acquisition proceeding 
— Collector v'hcn ^nahes mrard, if Court — 
High Courts Act (XXIII of 1861), S.15, 
applicahilitii—IIigli Court, if can review 
the order of Collector — Taind Acquisition 
Judge, if can review the award of the 
Collector — “ Anij person interested,'" in 
S. 18, if includes — Secretary of State — 
Claimant, if can claim discharge of refer- 
ence — Lajid Acquisition Act (/ of 1894) r 
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/ . — / mperlal A cts —‘{Continued ) . 

Act I of 1894 (Land Acquisition)— 

S. 18, scope of enquiry wuler^Land Ar- 
quisition Judije, if can review matters not 
chaVenged by claimant -Discovery^ Land 
Acquisition Judge ^ if can order — C.V.C. 
(Act V of 1908), O, 11, r. 12 — Discovery, 
order for, when alloioed and disallowed -- 
[ntcrlocutory oi\ter — Revision, High 
Court's power of. 

The Collector, when he holds an enquiry ‘iiid 
makes and award under S. 11 of the Land 
Acquisition Act, is not a Court within the 
meaning of S. 115 of theC.P.C. of 1908 and is 
not subject to the appellate jurisdiction of the 
High Court within the meaning of S. 15 of the 
High Courts Act of 1861 (a). 

To attract the operation of S. 15 of the High 
Courts Act of 1861, it must be established in 
the first place that the order assailed has been 
made by a Court subject to the appellate 
jurisdiction of the High Court. The section 
does not ontitlo the High Court to rectify what 
may bo called executive or administrative 
injustice in contr^idistiiictioii to judicial 
injustico ; nor can forms of procedure be legiti- 
mately ignored altogether to bring a case 
within S. 15 of the said Act. 

The Secretary of State cannot invite the 
High Court to review the award of the Collec- 
tor in the exorcise of its revisional jurisdiction 
or of the power of superintendence vested in it 
under the Charter Act. 

The Court of the Land Acquisition Judge 
is a Court of special jurisdiction, the powers 
and duties of which are defined by the Statute, 
and a Court of this description cannot be 
legitimately invited to exorcise inherent 
powers, so as to assume jurisdictic'u over 
matters not intended by the Legislature to be 
comprehended within the .scope of the enquiry 
before it (6). 

Hence, the Land Acquisition Judge has no 
jurisdiction to review the award of the Collector 
at the instance of the Secretary of State, to set 
it aside as illegal and made in contravention 
of the provisions of the law, and to direct him 
to recast, modify and reduce it. 

A claimant, although he has obtained a 
reference under S. 18 of the Land Acquisition , 
Act. can subsequently resile from that position, 
and invite an order for what [really amounts . 
to a discharge of the reference. 


i.— Imperial Acts -{Continued), 

Act 1 of 1894 (Land Acquisition;— (0o7if»med)r 
The expression “ any person' interested ** in 
! S. IS of the Land Acquisition* ' Act does not 
: include the Secretary of State. 

The scope of enquiry under S. 18 of the 
I Land Acquisition Act cannot bo enlarged at the 
' instance of parties who have not obtained, or, 
who cannot obtain any order of reference. 

The Land Acquisition «Jtudgc has no authority 
! to review the award of the Collector in regard 
to matters not challenged by the claimant and 
to .set it aside on the ground of illegality. The 
matter of which the Judge i.s properly seised is 
the objection of the claimant, and he should 
! proceed to determine its validity. 

The Land Acqui.sition Judge has jurisdiction 
to make an order for discovery under O. 11, 
r. 12 of the U.P.C. 

Tf there arc any objections which must fall 
on the ground that they cannot be entertained 
at all upon any principle of law, no discovery 
.should be directed as regards them. 

Tn casc.s where the right to discovery in any 
form depends upon the determination of any 
issue or question in dispute in the cause or 
niattnr, or it is desirable that some issue or 
question of law or fact or mixed question of law 
and fact in dispute should be determined first, 
the qiiChtion of discovery may be reserved till 
after the issue or question has been determined. 

The High Court is competent to set matters 
right, when an interlocutory order has been 
made without jurisdiction or under .such cir- 
t cumstanccs as are likely to cause irreparable 
j injury to one of the litigants (6). British 
I Indian Steam Navigation Co. v. Secretary 
I of State for India, 12 C.L.J. 505. 

Mookehjkk and Shahtcddin, jj. 

! Reference (a) 12 C.W.N. 241; 7 C.L.J. 446; 
85 C. 525; 8 C.L.J. .39, />. (b) 10 C.L.J. 407, 
R. 

(6-a) S. 15. Sec No. 4, supra. 

(7) S, 18— Reference to Civil CourU^What is 
refigfed— Market value, detennination of. 

Where a claimant fails to prove the value of 
the land at the rate or upon the principle 
claimed by him, the Judge is not bound to 
accept the award, but it is his duty, having 
regard to all the evidence and to all the oircum- 
stances of the case, himself to determine what 
is the fair compensation for tl^e land acquired. 
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i,-~ Imperial Acts— (Continued). 

Act 1 of 1894 (Land Acquisition) —(Continued). 

Whciro tho condition and amenities of the 
land have completely charifrcd and tho Land has 
gone up greatly in value, the following three 
elements should be taken into consideration in 
determining its market value. 

(а) The position of the land acquired, its 
general advantages, audits special adaptability 
for the use of tho owners. 

(б) Tho purposes f&r which that land can be 
utilisod in tho most lucrative way. 

(c) The damages sustained by the claimant 
by reason of tho acquisition injuriously affecting 
bis other property. 

In large towns when' tho increase in value is 
the result of improvements in the town and the 
surroundings of the lands acquired, the present 
rental and a supposed increase thereon cannot 
bo safely accepted as the basis of valuation. 
Hughli Mills Co. v. Secretary of State for 
India in Council, VI C.L.J. 489. 

JlAUlNGTON and llHKTT, .IJ. 

(7-n) S. 18. See No. 6, supra. 

(7-6) S. ‘23. See No. 4, supra. 

(8) S. — lliijht to interest on tlw difference 

betiecen ttus sunt offered and that airnrded. 

Under S. 28, Land Acquisition Act, the 
claimants are entitled to interest at 6 per cent, 
per annum on the difTcrence between the award 
and tho Collector's offer. Rangasami Chetty 
and others v. The Collector of Coimbatore, 7 
M.L.T. 78-5 Ind. Cas. 744, 

WAT.IilS and MlLLEU, JJ. 

(9) 6\s. ^9, 30, 03 — Objection in Court bij jvr, 
sons not parties before Collector — Parties, 
addition of — Persons not made p(^ties to 
reference not to be added by Civil Court. 

Under Part III of the Land Acquisition Act, 
the Special Court has no jurisdiction to deal 
with objections except those which aro made 
by persons who were parties to proceedings be- 
fore the Collector, or who have since within 
six mouths applied to tho Collector to make 
a supplementary reference in their case. The 
Jjand Acquisition Act docs not contemplate 
any decision by the Special Court unless refer- 
ence is made by the Collector (a). 

The addition of parties by the Civil Court, 
who have not been made parties to the reference 
by the Collector, is wholly inconsistent with 
the Land Acquisition Act and, therefore, the 
Civil Court cannot add such parties to a Land 


. — Imperial Acts — (Continued). 

Act 1 of 1894 (Land Acquisition) — (Continued). 
Acquisition proceeding before it, nor can it 
award any compensation to one who joined in 
the proceeding for tho first time in tho Court 
of the Special Judge without applying to the 
Collector for any order of reference. Maha- 
nanda Roy y. Srish Chandra Tewari, 7 Ind. 
Cas. 10. 

Holmwood and Shakfuddin, j.i. 

Reference :—(a) 12 C.VV.N. 987, R. 

(9-a) S. 30. Sec Nos. 4 and 9, supra. 

(9-6) S. 31. Sec No. 4, supra. 

(10) S. 32 — ITindn Law — Reversioner — 
Wuloie — Court, inherent power — Money, 
withdrawal and refund of. 

A, a Hindu widow, sold to H, without legal 
necessity, a portion of tho lands inLorited by 
her from hesr husband. The portion .so trans- 
ferred was acquired under tho Land Acquisi- 
tion Act, and the compensation nioricy deposit- 
ed was withdrawn by B. The reversiouary 
heirs brought a suit for declaration that the 
transfer was not operative against them, and 
to (jompcl B to bring th®- money into Court 
for investment. 

Held, that tho Court has inherent power to 
compel B to bring the money into Court, and 
to direct its investments in (lovornment or 
other approved .securities (a). 

Section 32 of the Land Acquisition Act, ap- 
plies to cases where land in possession of a 
Hindu widow as heiress of her husband is ac- 
quired (6). Mrinalinl Dasi y. Abinash Chan- 
dra Dutt, 11 C.L.J. 633. 

MOOKERJJili and CARNDUFF, JJ. 

Referefices : — (a) (1851) 15 Bcavan 22, appl. 
(b) 21 A. 364 ; 24 A. 189 ; ‘26 M. 287, i). 

(11) Rs, 32, Investment of compensation 
money — Appeal from order under S. 32, 
whether lies. 

An order under S. 32 of tho Land Acquisi- 
tion Act, by which the Court directed that 
the sum aw .rded as compensation is to be in- 
vested in Government securities, is part of an 
award made in a proceeding under the Act 
within the moaning of S. 54, and is appealable. 
Trinagani Dassi v. Krishna Lai Dey, 6 Tnd. 
Cas. 167. 

Mookrrjee and Teunon, JJ. 

References : -29 M. 117, F . ; 32 C, 921 ; 2 C. 
L;J. 596 ; 26 M. 287 ; 21 A. 354 ; 28 C. 526, 

n. 
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/. — Imperial Acts—(Co)Uiniied), 

Act 1 of 1894 (Land Acquisition) —{Continued), 

(12) S. 53 — Addition of party — Purchaser 
at revenue sale, rights of. See ClV. PuO. CODK, 
(1908) No. 100, 11 C.L.J. 420. 

(12-rt) 8. 53. Sec No. 9, aupra, 

(13) S. /)4 — Itiffht of appeal under — Apjieal 
afjaimt preliminary tyrder whether lies. 

An appeal undor S. 51 of the Act only lies 
subject to the provision relating to .appeals 
from original decrees under the Code of Civil 
Procedure. 

Conscr]Uontly, it is premature to appeal 
against a preliminary order oi the District 
Judge, holding that the question of compensa- 
tion was not included in the order of the Collec- 
tor under S. 18 of tin* Act, before the passing 
of the final award by the District Court. 
Mowlo Sabzali v. Dewan Mushtaksing, 4 
S.L.U. 34. 

JIAYWAKO and (hlOlK’H, JJ. 

(14) S, J}4 — lie fe mice for apportionment — 
Interest of one of claimants attached before 
reference — ( hmipromise amanyst claimants 
- -Abandonment of claim by claimant irliose 
interest was attached — Party - ‘Attaching 
creditor, whether should be made party in • 
apportionment proceed i nys — Dismissa I of 
his application — Appeal, wlwther lies — (J. 

r.a, (Act yofpm), Ss. tn, iio, o, xxrir, 

r, 10. 

In a reference by the Collector to the Civil 
Court for the apportionment of the compen- 
sation money awarded under the Tjand Acqnisi ; 
tion Act, the dispute was amongst three persons, j 
one of whom Wcas A. Before the ref#»rence was i 
made by the Collector, the petitioner had j 
obtained an attachment upon the fund in (3ourt : 
in so far as it represented A’s interest. In the 
Civil Court, A put in a petition of compromise ! 
by which he abandoned his claim to the | 
compensation money. The petitioner applied 1 
to bo made a party, but the Judge held that he 
had no locus standi and dismissed his application. 
The petitioner moved the High Court. ! 

/f(pZd that the order did not fall under S. 51 , 
of the Land Acquisition Act, as it was not made j 
between parties to the proceedings before the 
Judge, and also that the order was not made 
under Rule lOof O. XXII of the C.P.C., 1908, 
because, the rule deals with cases of assignment, 
etc., of interest during the pendency of .a .suit, 
but hero the interest claimed by the petitioner 


l>~-lmperlal Acts— (Continued), 

Act I of 1894 (Land Acquisition)— (Conc/M*d). 
was acquired by him before the reference by 
the Collector, and that the order was not 
.appealable. 

Held, aLso, that the petitioner was entitled 
to be added as a party, on the ground that he 
w.as a person interested in the subjoct-nuittcr 
of the litigation, and that no order ought to 
. b.ave boi'u made for its d^posal without any 
opportunity afforded to him to establish his 
claim. 

The High Court may treat an .ipplication fer 
revision as a memorandum of appeal (a). 

Held, also, that the elT>'et of th»' <'ompromise. 
was to transfer the interest of A to the other, 
claimants, .and that siiidi transfer after the 
.attachment and the subsequent delivery of the 
funds pursuant thereto were contrary to the 
provisions of S. 01 of tlic C.P.G. of 1908 ; th.at 
the Court below ought not to have given effect 
to snob .1 compromise, l)ccause under O. XXIIT, , 
Rule 10 of the C.P.C., the Court must deter- 
mine whether the compromise was lawful before 
effect is given to it. 

The High Court has ample powers to set 
inatteis right, when the (3oiirt below disposed 
of the question of apportionment xvithoi»t afford- 
ing .in opportunity to the petitioner to establish 
his allegations (6). Golab Khan y. Bhola 
Nath Marik, 7 Ind. Cas. 181. 

’\Eookiokii and CAUXOnKF, .1.1. 

References : -(a) 25 C. 7.57 ; 2 C.W.N. .020 
(P.B.), iclied upon. (5) 11 C.Ti.J. 420; 6 Ind. 
Cas. .516; 11 C.L.J. 126; 11 C.W.N. 703 ; 6 , 
Jnd. (^'is. .549 ; 6 Ind- Cas. 570, relied upon, 

(1.5) S. .54 — Sen No. 11, supia. 

Act X of 1897 (Gonoral Clauses). 

(D S. 6 --Applicability of, to Law ot l/imi- 
t.atioii. Sec ClV. PRO. CODM, (1908) No. .55, 

7 M.L.T. 115. 

(2) S. 6 — Rntrospnctivn effect of statutes. 
See CIV. Pro. Codk, (1882) No. 191, 12 Bom. 
L.R. 730. 

(3) S. 6, els. (c), (d) and (c). Sec A<1T 111 OF* 
1907 (ProvINCIAI. iNHOfiVHNCY), Nor. JJ and. 

9, n P.R. 1910 .and 12 P.R. 1910. 

(4) S. 11— Power conferred on Loc.il (lovofh- 
meut exorcised from time to time. Sec ACT 
XIII OP 1889 (CAXTONMKNTS), No. 1, 24 
P.R. 1910. 

Act Y of 1898. 

See Grim. Pro. Codk. • 
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t, - imperial Acts— {Continued), 

Act 11 of 1809. 

Rce STAMP A(;t. 

Act IX of 1809 (Arbitration). 

( 1 ) S. t* — Cause of action arisinfj v'here 
l^erformancc in to be couipleted — Comple- 
tion of sale of unascertained tjoods. 

The dofendiint io this case entored into a 
contract with the pl.iiiitifT’s agents at M for 
supply of goods which wore then unascertained, 
and agreed cither to deliver the goods to the 
plaintiff’s agent at to be forwarded to K at 
the defendant’s risk, or to forward the goods 
him.solf direct In K. The agreement also 
provided that ifi both the cases goods had to 
bo tested and accepted or rejected by the 
plaintiffs at K. 

Held that (1) As the contract was for sale 
of iinaseortaincd goods, the property in the 
goods could not pass to the purchasers till 
they were ascertained and appropriated by the 
M- (3. 8:), Contract Act). 

(2) Delivery to the plaintiff’s representatives 
at M would amount to delivery to them qua 
agents of the sclh:rs for goods being forwarded 
at the risk of the sellers to the purchasers at 
K. and not delivery under the contract. 

(3) Therefore, the performance of the con 
tract could be only completed at K, and the 
Court.s at K, liavt* jurisdiction to entertain a 
suit based on the contra(jt. and also to enter- 
tain an application to file the award based on 
the suhmission contained in the contract. 
Louis Dreyfus & Co. v. Girdharldas Rugh- 
.nafhdas, 1 S.li.R. 20. 

LK(JATT, j. 

Reference : -3 S.L.R. 150, Appr. ; 4 C. 801 ; 
27 M. 355; 32(3. 8lfi, /?. * 

(2) S. 2 -Application of the Act. See CiV. 
riKJ; C(»nK, (1HH2) No. 24, 3 S.L.R. 1.5G- 

(. 3 ) Ss,i.\8 — dvfisdictiou of Kai'achi Coui'ts 
to np 2 >ointja rbitrator. 

The Karachi Courts have jurisdiction to 
appoint an arbitrator under this Act, where 
differences have arisen Ixitwcen the parties to a 
contract for plirrhasc of goods, entered into on 
terms known as the K.P. or “ Karachi Pass 
Terms.” Sanday, Patrick A Co. v. Mayamal 
RithendaB, 4 S.D.R. 10 = 7 Ind- Gas. 586. 

• CrtoucR, .1. 

' JRefcf'ence : — 3 S.D.R. 5fi, R. 

w Ss, 4 and Ri— Submission to arbitration, 
form of. 


I.— imperial Acts—iCmitinued). 

Act IX of 1899 (Arbitration) — (Contmued)- 

Under this Act, no special form of submis- 
sion ia required ; only there must be an agree- 
ment to refer and that agreement should be 
reduced in writing. Seth Utoomal Yasoomal 
V. Seth Haridas Asanand, 4 S.L.R. 26 = 7 
Ind. Cas. .595. 

IjKGGATT, .f. 

(5) Ss. .7 and 8 — Death- of a party to the 
submission, effect of, 

Tn this case the plaintiff applied for appoint 
iDfMit of an arbitrator under S. 6 of the Act, to 
settle differences arising out of an indent. 
The indc'iit was signed by a representative of 
the dofendjint’s firm and contained a clause 
providing for suV)mission of future differences 
to an arbitrator to bo appointed »iy the parties. 
The defendants contended that one of their 
partners died since the signing of the indent 
and that coiiscfjnently the suianission clause 
was rendered ineffective. 

Held that S. 5 of Act IX of 1899 has laid 
down the general rule that a reference was 
irrrevoeable unless w'ith the permission of the 
Court, and that the Act e6ntains no provision 
to justify treating the death of a party as an 
exception to this rule. Sanday. Patrick & Co. 
V. Ramratton, 4 S.L.R. M. 

Ckol’(’H, .f. 

lieferences : - 1 Q,B.D, 748, 757, 756,' 

L.R. (J C. 212; 12 Q.B.D. 310; 20 (^.B.D. 
177, 180; 25 (^B.D. 545: 12 M.T.A. 112, 
130. 131, It, 

(.5-n) S. B. See Nos. 3 and 5, supra. 

(0) Ss. S, D — Fnihire to follow procedure 
under S, 8 — Jurisdiction of Conti to ap- 
point arbitintor — Statute conferring juris- 
diction — f ntcrirretation. 

Before the Court ran appoint a single arbi- 
trator, it must be satisfied that the provisions 
of S. 8 have been complied with, and it cannot 
accept, as equivalent to such compliance, a 
procedure appropriate to a wholly different sot 
of circumstances and to the attainment of 
a result wholly different from that to which 
the application before it is directed. Where 
the provisions of S. 8 have not been followed, 
the Court has no jurisdiction to appoint an 
arbitrator. 

Statutory provisions which confer jurisdic- 
tion must bo strictly construed. Sanday, 
Patrick A Co. y. Shivaldas Lokaram, 3 
S.L.R. 221. 

CR0U(JH, A J.C. 
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/. -Imperial Acts—[Continxied), 

Act IX of 1899 (Arbitration) — (Continued), 

(7) S. f) — Clause providimj for arbitrator's 
appointment withm siv days — Apjiointment 
before sir days — Kffect — Computation — Hir 
days clear days — Days” meanintj of — 
Fractions of days. 

Where a elauMe, providing for a reference to 
arbitration of future diflorenceR under a con- 
tract, stated that "‘if either party shalJ fail to 
oomiiiAte an arbitrator within six days after 
being rctiuircd to do so, the other p.irty shall 
be at liberty to appoint both arbitrators, and 
where the reference was signed at the earhesi, 
on the sixth day — live clear days and broken 
portions of two other diiys. 

Held^ that the time limited by tlui condition 
precedent had not elapsed, and that the plain- 
tiffs had no j)ower to make the appointment 

within six days after an act ” me ins so Jiiany 
clear days after it. A day is, gf’iierally speak- 
ing, a period from midnight to midnight and 
the law admits not of fractions in time but in 
case of necessity. Louis Dreyfus ft Co. v. Seth 
Meharchand Fatechand, 3 S.L.R. 237. 
CuoiJcii, A.j.a 

References :—i0 L.J.(^13. 10; 18 L.J.Q.H. 
2.00, li. 

[l-a) S. 0. See No. 0, supra, 

(8) S. 10— Differenct* in opinion of arbitra- 
tors on a question of law — Statement of a 
special case for the opinion of ,thp Court — 
Appeal from the Court’s order. See ClV. PRO. 
CODK, (1008) No. .52, 12 Bom.L.Jt. 852. 

(O; S. J1 — b'ailurc to make a inrit ten award ^ 
effect of — Suit relatiuif to matter on -which 
such an award is yiien, maintainability 
of, 

S. 11 requires that the award should be 
signed and filed. The arbitrators are bound, at 
the request of any party, to tile the award or a 
copy thereof in Court, and such an award, un- 
less it is set aside or remitted for reconsidera- 
tion, becomes enforceable as if it were a decree 
of Court. The writing and signing of an award 
is not, therefore, a formality that may be 
dispensed with by the parties. It stands in this 
.respect on the same footing as a decree. 

So, where the arbitrators gave their decision 
in the preseiico of the parties, but there was no 
award in writing as the parties thought it would 
be Bufffeient to actually carry out the award, 
Vie/d, the award is not binding upon the parties, 
itnd that a suit relating to tho matter upon 


/. —Imperial Acts— (Continued), 

Act IX of 1899 (Arbitration) — (Concluded), 
which such an award has been made is not 
barred by the award. Cotha KrUhnasawni 
Chetty Y. Thatha Seetharam Chetty* 7 M.L. 
T. 365 = 6 Iml. Cas. 374. 

Benson and Sankaran Natr, jj. 

(0-ri) S. 12. See No. C, supra, 

(W) s. i.j—c.P.c, (Act Vofi;m), o. XX J, 
r,:i9 — Award — Enforceable as if if were a 
decree — Stay of awar% pendiny lieclsion of 
a suit between the stime parties. 

An award passed under the Indian Arbitra- 
tion At;t, 18911, c.in be enforced as if it were a 
decree of tho Court (S. 15) ; but the stay of its 
execution cannot be ordered under O. XNI, 
r. 29 of fhe C.P.C., 1908. T.K. GaJJar y. 
Lallubhai Dharamchand, 12 Bom. Ij.K. 800. 
Scott, c.j. 

(11) S. 19 — Arbitration — SU\y v1 proceedings 
— . 1 pplication for sta y. 

S. 19, Vrbibriition Aitt, applies only where 
there has been a submission to .irbit ration before 
the commencement of legal pr.). oedings. Perurl 
Suryanarayan and Co y. Gullapudi Chitma 
Narsingham, 11 Bom. L.K. 1000 -31 15. 372. 
^lACLEOD, J. 

Reference 35 C. 199, F. 

(12) S. 19 - Application f )r stay of suit, 
whether can be? m.ido under cJ. IS, Beh. If, 
C.P C., 1908, in place.s whore Arbitration .Xct 
applie.s. Sec Ci\ . PRO. CODE, (190H) No. IG8, 
3 Sind L.U. 1G2. 

Act 111 of 1905 (Paper Currency). 

(1) S, 21 — Pro-note infringing -icction-- Right 
of suit to recover jii pro-note. S»'e PllOMIHSOKY 
NOTE*, No. 3, 5 L.B.R. 191. 

(2) Ss. :!l, - mil paipible to bearer on 

demind — Right of suit 'Oi bill — Construe- 
lion of the .It t. 

In this case the suit was for recovery of a 
sum due on a promissory note. Tho mite ran 
as follows ; — 

“I promise to pay on demand to the bearer 
tho sum of rupees seven hundred and forty- 
four, Rs. 744. with iritcr(?sb at the rate of six 
pies per rupee per mensem for value received.” 

Held that the plaintiff’s right to sue fur the 
money was not barred under S. 24. S. 24, does 
not prohibit a person from lending money on a 
bill payable on demand to bearer or from 
claiming repayment of the same. Nor does 
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i, -tmperiat A cts —{C<mtiniwd), 

Aot III of 1905 (Paper Currency)- {Concld.). 
is declare such a bill illegal or void or prohibit 
iU being taken in evidence. 

S. 25 penalises any act done in contraven- 
tion of S. 24. But Act IIT of 1905 (Baper 
Currency) being a highly penal one, its clTect 
must bo strictly limited to its proper scope. 
Dhanji 0. Desmanay v. Taylor, 4 S.L.R. 44 
= 7 Ind. Cas. G04. 

CROUdH. .i.(\ • 

Itefcrenccs ' — H*» H, (*>89, nnt F. 

(o) S. 25. Sec No. 2, .s/^prn. 

Act 111 of 1907 (Provincial Insolvency). 

(J) N.s. ^ub-sec. /, cl. (f/), /6*, 75 (5), 

/J, IH -llhjk C'tiirt ij uuty (jrant interim 
pintcctinn ami appintit rcrcirrr j}endinif 
appeal —jHl'vrc, it jiiii^diction- ('ii\ Pro. 
Codr (Art r of' S. lol. 

Whore an ap[)e.il has been preferred sigjiin.st 
an order refusing the appelLint’s applioatioii 
to be (ieohircd an Insolvent, the High Court has 
powor, in the exercise of its inhennit juri.sdic- 
tion .IS a Court of appeal, to make an ad inte- 
r 'tm order for protection of tlie appellant, and 
It r the appointment of a receiver of hi'i assets 
during tlui pendency of the appeal in). 

As there .kppeanjd to lie substantial points 
ill controversy in the case, vvhic.h required 
(xmsuh'ration, the High Court giaiited ad 
ititenot pr«»tection pending appeal to the 
appell.iril, and also appointed a receiver of his 
a.^sets. Abdul Razah v Basiruddin Ahmed, 
n C. W.N. 5S(; 11 C.Jj.J. i:35-G Tnd. Cas. 

95. 

MooKmimkk and Tmunox, .hi. 

Rcjennccs. (./) :3 A.H d. 29 ; :i C.LiJ. (i7, 
relied mi. 

{'!) Ss. o, ti. Id, //, /5, Id^ //. — Petilwmn 
insoli ency — .1(7 oj had faith by petitionei 
— No [f round ji), disniis.sijuj petitiou at 
preliminary .'daije — Distinction bctirecn 
C.P.C.. and Provincial Insolvency 

Art, Jiointed out. 

The question whether a petitioner in insol- 
vency has or has not (‘.ommitted acts of bad 
f.iith is to be detenmnod by the Court, not at 
the preliminary stage whim the order of adjudi- 
cation has tvO he inaile under Ss. 15 and IG of 
the Provincial In^olvein.y A(it. but at the final 
stage when application is made for an order of 
disch.arge under S. 44. 


i.— Imperial Acts— (Continued), 

Act III of 1907 (Provincial Insolvency) 

— (Continued), 

Therefore, a petition in insolvency cannot be 
dismi.ssod under S. 15 of the Act on the ground 
that the conduct of the petitioner has not been 
satisfactory and that he has made a false state- 
ment in his petition, inasmuch as he has men- 
tioned the name of a certain person as creditor 
in who.so favour he had created a fictitious 
debt. 

The fundamental distinction between the 
provisi('>ns of the C.T*.C., 1882, and the Insol- 
vency A(it of 1907 is this : whereas, under the 
former law, before the petitioner could bo 
adjudged an insolvent, his conduct in respect 
of his creditors and in relation to the disposal 
of his own properties had In he taken into 
account, under the latter Act, the order of 
adjudication follows almost .as a matter of 
course upon the presentation of the insolvency 
application, and the question of the conduct of 
the petitioner Ix'eomcs material only when ho 
asks for an firder of discharge. Udai Chand 
Malty Y. Ram Kumar Khara, 7 Jnd. Cas. 394. 

MoOKKIURK and C VUXDUKF, .1.7. 

(2-u) S. G. Sec No. 2, supra. 

(3) Ss.6, lo, JO, 7 / — Petition of insolvency — 
Pieliumianj stayv Bad faith, act of — 
Jhsfuissal of petition — Appeal — Parly — 
X(ni.o})posiny crvdifoi not to be made 
rvs2iondent — Jliyht to apply in insolvency. 

It is not nf‘e(‘ssary for an appellant, who was 
a petitioner in insolvency, to add, as a party 
respondent to his appeal, a creditor mentioned 
in his pelitinri, who did not appear in the 
("ourt below to oppose the application. 

At the prt liminary stage contemplated by 
S. 15 of the Provincial Insolvency Act, it is not 
open to the Couri to dismiss the petition on the 
ground that the pebitioiiur had improperly 
alienated a portion of Ins property in lieu of 
dower. 

Thequosti-m of bad faith or improper dealing 
with the property of .an insolvent ari.sc.s for 
consideration at a much later stage of the 
proceedings. If the debtor applies for an order 
of di.seharge, it becomes obligatory upon the 
Court under P. 44 of the Provincial Insolvency 
Act to investigate whether or not he has been 
guilty of acts of bad faith. 

The contingencies mentioned in sub-scc. (3) 
of S. G of the Act arc to be taken in the 
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/. — imperial Acts— (Continued) , 

Act 111 of 1907 (Provincial Insolvency) 

— (Continued), 

alternativo, and if any one of them happens, 
the debtor becomes entitled to present an 
insolvency petition. Sheikh Samir-ud-din v. 
Kadar Moyee Dassi, 7 Ind. Gas. G91. 
MOOKKIUI and SllAttF-UD-DIN, JJ. 

References: — 7 Ind. Gas. 394; 7 Ind. Cas. 
39; 7 A.L.J. 835, F.; 7 A.L.J. 00*2 ; G Tnd. 
Gas. 870, Not F. 

(4) Ss. (i (/), 44, 4.j—Insolvencii i>etitu)n^ 

piesentdtioit^ ami admiswn of — Order of 
(tdjudication — Order of dischanje — Fraud 
or other acts of bad faith by debtor, cou- 
siileratioii of. 

Held that, where an insolvency petition has 
been put beffjre a Court by a debtor under Act 
111 of 1907, the Courtis entitled to disini'.s the 
.ipplicatiou, only wlten it is sitisiicd that the 
debtor had no rij'bt to present the petition 
under S. G (3) of the Act. 

/h’/d further, that the provisions about proof 
of the servK^oof notic(*on the <lebtor or of the 
alleged act of msolyeney, or of thi’ debtor's 
ability to pay his delits orof any tither sutlicieiit 
cause contained in S. 15 (C of Act 111 of 
1907, refer to cases where the insolvimcy peti- 
tion is put in by the creditor. 

Jftld also that, where ad«;l)tor has a right to 
present the pen lion, the Court is bound under 
S. IG (1) to make an order of adjudication. 
(jLiestious relating to alleged bad faith or fraud. 

• ■tc., on the part of tluj debtor arise for decision 
only when the debtor applies for an order of 
discharge. Hamid Ali v. M. Ihtisham Ali, 13 
O.C. 94. 

Evans, o.j.c. 

(5) S- Id— Insolvency — F.jrculion oj decree 

J iul(j I uent- debtor in Jail Power of uisol- 
rcncy Court to release him. 

When a judgment-debtor is arresti'd in exe- 
cution of a decree and confined in jail, the 
Insolvency Court has no juri.«diction under 
S. 13, Act 111 of 1907, to order his release. 

E. D. Sassoon & Co., Bombay v. Kishen 
Chand, 30 P.L.K. 1910. 

Rattioan, .j. 

Reference : — 8 Mad. 503, R. 

(5 a) S. 13 — See Nos. 1 and ‘2, supra. 

(G) Ss, 13 and Id — Application for insolveney 
presented from jail — Ffect of —Release of 
j)riso7ier before adjudication. 


i.— imperial Acts— (Continued). 

Act III of 1907 (Provin^al Insolvency) 

— (Continued), 

If a prisoner under arrest omits to expross 
his intention to apply to be declared an insolvent 
and is then committed to prison under S. 55 
of the Code of Civil Procccdurc, he cannot obtain 
his release from prison upon the mere admis' 
Sion of his subsequent petition of insolvency 
under S. 13 of the Provincial Insolvency Act 
but onij upon the order ov adjudication thereon 
under S. 16 (2) (h) of the Act. in re Haji 
Umar, A S.L.R. 47-7 Ind. Ca^^. COG. 
ITaywahI), J.r. 

(6-n) S. 14. Sec No 2, supra. 

(G-5) S. 15. See Nos. 2 to I, supra. 

(7| S. Id (1) — (irouiidsjoi dismissinfi jMdition 
— .Ic/.s‘ tf bad to ith—Whetluir section cj- 
haustive — J ny suj/icient cause. 

The last words of S. 15, sub-sec. (U, refer 
only to cases of insoKcncy petition picsouted 
by a creditor. The words “ that for any sutli- 
eicnt cause” are governed by the words “satis- 
fied by the debtor ” — that is to say, the cause 
referred to is cause to be shown by the debtor. 
ITnder the Insolvency Act of 1907, transfer of 
property by the debtor with intent to defraud 
his creditors, or reckless contracting of debts 
or giving unfair preference to any of bis cred- 
itors (jr committing any othiir act of bad faith, 
are grounds for refusing an ord«^r of discharge, 
but not grounds for refusing to make an order 
of adjudication. Where, therefore, a petitioner 
for declaration of insolvency feigned ignorance 
about the cxistciicc of Ins account books and 
prevaricated about other matters, held that 
his petition could not be dismissed on these 
grouiyls, the olqect of the 1 iOgislature, by enact- 
ing the Insolvency Act, being to make it easier 
to obtain an ordi r of adjudication. Girwar- 
dhari v. Jai Narain, 7 A.L.J. 835 7 Ind. Cas. 

39. 

KAUAMAT lll'SSAlNand CHAMlKlt, JJ. 

(7-rt) S. IG. See Nos. 3, 4 and G, sup? a. 

(S) S. 10(3) — Arrest— Judgment-debtor — Com- 
pete?icy of e.reruting Coint to hnprisoji a 
jmigment debtor after he has applied to be 
declared insolnent — S. 55 (3f^and (4) of Act 
V of i\m. 

Held, that, the pendency of insolvency pro- 
ceedings neither takes away from the executing 
Court the power of committing the judgment- 
debtor to civil jail, nor he is entitled to get 
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i,— Imperial Acts -(Continued), 

Act 111 of IMI (Provincial Insolvency) 

— {Qontimiedf, 
w 

time to ap|p1y to bo declared insolvent. The 
object of the provisions in cl. (3) of S. 55, 
C.P.O., 190H, is to ftive the debtor time to apply, 
but if ho has already done so and proceedings 
are going on, there would be no sense in giving 
further time. Kishan Chand v. E. D. Sassoon 
A Co., H3 T*.W.R. 1910. 

Scot-Smith, j. , 

(8-a) S', la (.y ; — liflvisc nf judijmmt-deltor 
from prison — W’hrt/ivr con be ordered prior 
to adjudicMiion — Creditoi ’.s ri(/ht. 

Under S. 10, Provincial Insolvency Act, 1907, 
the Insolvency Court has no jurisdiction to 
direct the rehsa.se, prior to an order of adjudica- 
tion, of a jiidgincnt-dobt.ir who has bc<'n iin- 
prisf)ne<l, rightly or wrongly, in execution of 
decree by an executing Court. 

Prior to adjudication, the creditor's right 
against the person and properl y of the judg- 
ment-debtor remains unafFected. Kishen Chand 
T. E. D. Sassoon ft Co., 95 P.K. 1910. 
UATTKiAN, .1. 

Reference ;-*8 M. 503, 11. 

(8-6) S. Hi (15). See No. 1, supra. 

i^'C) S. 18. See No. 1, supra. 

(9) S. :i7 Sot applicable to the Punjab Lau)s^ 

Act IV of S. 'dS—(lenernl Clauses 

Act [X of 1879), S, 5, cis. (c), (d) and (e). 

Held that, as the proNisious of S- 27 of the 
Punjab Laws Act, 1872, under which the 
Court was houi>d to give elTecb to a composi- 
tion, is materially different from S. 28 of the 
Provincial Insolvency Act, 1907, under which 
the Court c.in impose conditions before accept- 
ing such a composition, and as the lattei* Act 
makes important alterations in the substan- 
tive rights of the pariit*s, orders in comieuition 
with a composition deed, filed before Act III 
of 1907 came into force, should be made under 
the old law. (See S. r» of the (rcneral Clauses 
Act, 1897.) Seth Radha Kishen v. Binj Raj 
and others, 12 P.R. 1910-5 Ind. Cas. 800. 
RATTIOAN and WlliblAMS, JJ. 

Reference : P.R. 1910, 

(10) Ss. Sa, id, sub-sec. (2), “ .ifpjrieved 

person who is — Appeal, right of — Trans- 
feree's right of appeal wluoi transfer an- 
nulled — Jurisdiction of Court under S 86 
in respect of propert}/ situate outside juris- 
diction- Au.viliary Court, 


/. — Imperial Acts— (Continued), 

Act III of 1907 (Provincial Insolvency) 

— [Continued), 

An aggrieved person is a person who has suf- 
fered a legal grievance, a man against whom a 
decision has been pronounced which has 
wrongfully deprived him of* something or 
wrongfully refused him something or wrong- 
fully affected his title to something (a). 

Thi‘refi»ro, a person who claims to be th(» 
transferee of a property for valuable ennsid 
oration and alleges that he has acquired 
titl(‘ in good faith, is an aggrieved person 
within the meaning of sub-sec. (2) of S. 48 
of the Provincial Insolvency Act, if the Uourt 
has annulled the transfer made in his favour 
Linder S- 30, and is entitled to appeal from the 
order , and in such appeal the Receiver of the 
insolvent propertv is a proper party (6/. 

A proceeding under S. 30 is not in the 
nature of a suit, and a Court can deal with 
the question of the validity of the transfer in 
nispect of propertv situated oiit>^ide its juiis- 
diction. 

A (3ourt which has no jurisdiction cannot 
act as auxiliary to a Court <Vhich has jurisdic- 
tion [c). 

To make the provisions of S. 60 applicable, 
the Court in which the proceedings have been 
initiated as well as the Court winch is invitcil 
toassi.st it, must both have jurisdiction in in- 
solvency mutters. 

Where a proceeding was instituted at Dacca 
under S. 36 in respect of property situated in 
lihagalporc: held that the Dacca Court should 
take action under S. 50 and transmit the peti- 
tion to the Court at Bhagalpore to take evidence 
and transinit its liiiding to Dacca Court 
which will de il with the proceeding. Lalji 
Sahay Singh v. Abdul Gani, 7 Ind. Cai?. 7C5. 
:M00KK1UKK and SHAItF-UD-l)lN, JJ. 

References : — (a) 14 Ch.I). 458 ; 49 L J, 13k. 
41; 42 L.T. 783 ; 28 W.R. 715, Tiel, (b) (1901) 
2 Q.B. 354 ; 70 L.J.Q.B. 099 ; 84 L.T. OGG ; 17 
T.L.R. 536 ; 8 Manson 247, R. (c) (1891) A.C. 
4G0; 60 L.J.P.C. 33 ; G5 L.T. 297, Rel, 

(11) S. 43 not applicable to proreedings under 
S. :io, the Punjab Laws Act, IV of 187U — 
Alteration of law involving change in the 
nature of punishment — Acts of Procedure — 
(leneral Clauses Act, X of 1897, S. 6, cis, 
(c), (d) and (e). 

Where proceedings were begun against an in- 
solvent under 8. 26 of the Punjab Laws Act 
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/. — / mperiat A cis — ( Continued ) , 

Act 111 of 1907 (Provincial Insolvency) 

~ (CoHtinued)m 

IV of 1S7‘2, under which certain acts of the in- 
solvent rendered him liable to detention in the 
civil prison, and where, pending proceedings, 
the Punjab Laws Act was repealed by the Pro> 
viuci.tl Insolvency Act, 111 of 1907, and S. 25 of 
the fcjriner Act was substituted by S. 43 of 
the latter Act, under which the same acts of 
the insolvent rendered him liable to simple 
imprisonment in the criminal jail, 

held^ that the proceedings should be conti- 
nued, and punishment shciuld be inflicted, if 
necessary, under the old Act, as if the new Act 
had not been passed. 

Whatever view may bo taken of the general 
practice of the Courts to treat S. 0 of the Gene- 
ral Clauses Act as not appl} mg to Acta of Pro- 
oeduni, and whatever interpretation ina^’ be put 
upon the word * procjcdiire,’ it is not capable of 
serious argument that a repealing Act, which 
substitutes imprisouniiuit on the criminal side 
for the iinprisomneiit on the cnil side, is nut 
calculated to affect the punishmcni. Ganpat 
Rai and another v. Malla Mai and another, 
11 P.U. 1910-24 PAV.U. 10-5 Ind. Cas. 801. 
RatTIGAN and WILLIAMS, .1.1. 

(ll-uj S. 1.‘3. See No. 2, supra, 

(12) S. 43 (ii) — 1 nijtrisnnniciit of insolvent 
~ Oljence coninntU'd on specific occasion — 
Kridihice, iuiturc of. 

An insolvent cannot be convieted for an 
offence under S. 43 of the I’rovincial Insolvency 
Act, unless ho is shown by legal evidence to 
have committed an oil'eriee on some specifle 
occasion {a). An insolvent cannot be punished 
on the evidence given on behalf of the creditors 
when they wore opposing his applic.vtioii for 
adjudication of insolvency, but that evidence 
ought to be recorded de novo after the charges 
are fr.iiiied. Rathu Mai v- The District Judge 
of Benares, 7 C.L.J. 732 — G Ind. Cas. 870. 
RICHAUOS and TlJLIiALL, .J.f. 

Reference : -17 C. 209, R. 

S. 44. See Nos. 2 to 1, supra. 

(1.S) 5'. 44 (3) -Points to be consuU'red in 
granting discharge to insolvent — Reckless 
coiiduct of harrower — Kjj'ect 
S. 41, suh-S. 3, is imperative and obliges the 
Court to refuse to grant an absolute order of 
discharge on proof of certain facts. A discharge 
cannot be granted, unless the insolvent satisfies 
the Court that the fact that the assets 
are not of a value equal to eight annas in the 
G 


/. — / mperlai A cis — (Cant inued ) , 

Act III of 1907 (Provlii^Uil loaolvenpy) 

--‘{Concluded), 

rupee on the amount of his unsecured liabili- 
ties has arisen from circumstances for which 
ho cannot justly beheld responsible. 

If a person enters into trade possessing no 
property and relying entirely on making a pro- 
i fit in order to repay what ho borrows for the 
j trado and interest on that, as well as to provide 
! for himrelf and his famyy, it cannot bo said 
! that he is not justly responsible for his debts, if 
I a loss instc.id of a profit is the result of the trad- 
; ing. If a man borrows money, he is responsi- 
‘ ble for tbe payment of it, wliother the man 
1 who lends him money is foolish or otherwise in 
lending it. No one is justified in incurring 
debts when he has no reasonable prospect of 
^ being able todisch.irge them, 
j Under the I’rovincial Insolvency Act, the 
Court is cii.iblcd to cemfer on debtors the bcrit- 
■ fib of release from their debts, but this beiictit 
was mr.en'ied for the honest debtor, who by 

• reason rjf misfortune is unable to pay hi.s debts. 
It is not and c-onld not havt been iiitcndi'd for 

, tbe reckless and careless borrower or the dis- 
honest tr.uler. 

'rhe conduct of the seeker for the benefit of 

• the Act, not the conduct of the creditors, is 
what ha.s to be c.onsidnred R.M.P Kallcappa 

, Chetty Y. Maung Kywc, 5 L R R- 181). 

, Fox, C .1. and 'I’WOMKY, .1. 

(13-0) S. ^1.5. See No. 4, supra. 

(14) S t-fi — ihiliO' made by District Court— 
Appeal — Divisional Court in the Punjab 
deemed to he the District Court -Punjab 
(hiveniment Nolitiention No. (SiS.V, dated 
lath No vein her, I'.J'/.S. 

By virtue ol the Punjab Govermiiont Notili- 
cation No. 889, dated 1 Hbh November, 1908, fc»r 
the purpose.s of S. IG of the Provincial insol- 
vency Act, tlic Divisional Court in the Punjab 
is deemed to be the District Court- Therefore, 
an order iiirulo in the exercise of insolvency 
jurisdiction by an ordinary District Court is 
appealable to the Divisional Judge. 

The above notification mistakenly refers only 
to sub-S. (1) of S. 4G, but it is intended to refer 
to and cover the whole section. Mansa v. 
Nathumal. 8 fnd. Cas. 485. 

RKII), C..I. 

(15) S. 41). Sec No. 1. supra. 

(16) S. 4G, suh-S. 2. Sec No. 10, supra. 

(17) S. 47. See No. 1, supra, 

(18) S. 50. See No. 10, supra. 
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/. — imperia / A cts— ( Con timiedj. 

Act V of 1908. 

See Civ, Puo. Codk. 

Act IX of 1908. 

See Limitation Act. 

Act XYl of 1908. 

Soo llKOISTKATION ACT, 

Act 111 of 1909 (Presy. Towns Insolvency). 

(1) Ss. I7t Khi—AdJudtjed insol lent — Suit 
or other legal ja nceedivgs ” against the in- ! 
solvent -Penal Cmle (Act of I Stitt), • 

S. 4:iL — Fraiuliileni transfer of propet tg — ! 
Magistrate ! at isdiction to It // the ojfence. | 

M, .ippliod to the InsoheiiL Debtors Court at ' 
Ronibay for relief under the I'rcsideney Towns \ 
rnsols’cuey Aet, 190'J, and was adjudu-ated an 
insoheiit tlu! same day. Ten days Liter, a ere- } 
ditor of his lilod a eoinplaiiit in the ^laf^istrate’s 
Court, against him for an olfciicc under S. 4iil, 
renal Code, and ag.iinst two others for abet- 
ment of the oIUmkuj. M (jontended that the 
Magistrate’s jurisdiction to eiitert.iin the com- 
plaint under S. l‘Jl was excluded by the Insol- 
vency Act, 1909, and th.it only the Insolvency 
Court at Hoinba) had jurisdietiou to entertain 
the complaint : 

Held, tli.it the M.igistrato’s jurisdiction to 
try an adjudged insolvent lor .an otTenee under 
S. IJl, Penal Code, was not taken away by the 
Insolvency Aet, 1909. 

The expiession ‘‘or other ieg.il proceedings” 
in IS. 17 ot the Insolveiic} Av t, 19()!J, following 
as it does the w'»)i\l “suit,” <i word of more 
limited application, niusl be construed on the 
principle of ejusdein genet is. 

Where the Insolvem-) Aet, 1909, creates an 
ofienct', It is the Insohency C<jurt which has 
jurisdiction as to it. But as to olTences under 
the Indian IViial Code, the ordinary jurisdiction 
of the Criinin.U Courts cannot Iki held to be 
excluded, unless expressly or by necessary im- 
plication the Act repeals the Code for the 
purposes of those olTences. 

S. 103 of the Act docs not substantially 
interfere with S. 1‘21 of the Code. As its c.^scii- 
lial ingredient shows, it is more or less a new 
olleiice, created In the Act in addition to the 
offence under the Code. 

One statute may be impliedly repealed by a 
subsequent statute necessarily inconsistent with 
It ; hut the ineoiisistency must be sc great that 
they cannot both be to their full extent obeyed. 


/. — Imperial Acts — (Concluded ) . 

Act III of 1909 (Presy. Towns Insolvency) 

— (Concluded). 

Emperor v. Mulshankar Harinand Bhat, 12 

Bom. L.R. 760. 

ClfANDAVAUKAK and HKATON, .1.1. 

pi) N. '^3 —Protection w'der — Insolvent — 
Prartiee— Change effected by the man Act — 
St.ire decisis — Ordets iiiteriin — Binding 
character of. 

The Presidency Towns Insolvency Act, 
1900, gives to the Court and its oflieers the 
fullest powers to investigate into the conduct 
and affairs of ail insolvent : the Ofhe.ial Assignee 
conducts his public examination and reports 
on his conduct wdieii he applies for his dis- 
charge ; while the burden which has hitherto 
re.stcd upon creditors of proLeeting cuminereial 
mor.ility ha'^ been entirely removed tii m their 
shoulders. 

S. io of the Aet clearly inti'iids that, while 
ail insolvent diligeiilly pei forms the duties 
prescribed by the Aet he shi'uUi not be harrass- 
cd by execution cicditors, and should not be 
reiiilered liable to pn ssure, whereby one creditor 
may get undue adi.inl.ige over another. 'Fhc 
section does not deprive tli(‘ (Jtiurt of its discre- 
tion 111 granting or refusing protisction, hut 
sub-S. 4 mdieate.s clearly the line along wbieli 
that diseretion should be exercised when a cre- 
ditor opposes the gr.iut. If an insolvent can 
produce the certilicate rcleried to, the onus is 
thrown on an opposing eiediLoi of showing 
cause why the proiectiou unler should not be 
granted, but he is not entitled to ask the Court 
to enter into an iiuiuirv whether the insolvent 
has been guilty or nut of comiiierci.il immorali- 
ty, or of ail offence under the Act. It is open 
to a creditor to show that an insolvent has 
imposed on the Oilieial Assignee, and that in 
spite of the certilj'‘ate ho h.is not confcrnied to 
the provisions of the Act or that an insolvent 
has been guilty of delay in applying for his 
dischaige ; (or the Court will not countenance 
I an insolvent resting unreasonablv beneath the 
I shade of tho protection order. 

I ft has never been tlie practice for the Com- 
: uiissioiicrs in Insolvoiiey under the Indian lu- 
I solvency Aet to consider themselves bound by 
! their previous decision on applications for 
I interim orders when it has been a matter for 
their discretion. In MeghraJ Gangabax, 
12 Bom.L.U. 617. 

]\lA(;iiKOD, ,J. 

(3J S. 103. See No, 1, supra. 
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2.— Bengal Acts, 

Act X of 1859 (Rent Recovery). 

(/) Ss. 27, lO-j, lOS — Distinctinn between 
sates under S. lO/i and S. lOS —Purchase by 
plaint ilf' in execution of money-decree — 
Subserjuent purchase by tlefendaiU in ere- 
rution of decree obtained by co-sharer land- 
lord for his share of rent — Pewrity of title 
— Non-reyistration of /nncJiasct's name at 
landlord\s slwrista — Tjocr.s standi of pur- 
chaser to briny suit in ejectment, 

S. 105 of the Rent Recovery Acit coiitc;iiipl:itcs 
ii decree by the landlord or the whole body of 
landlords for the entire rent dm* in nspeet cd 
an under-tenure ; and the consetiuenee of such 
a decree is, that what is brought to sale in 
execution under it is the tenure. Hut what is 
eonteinplaled by S. lOS is a decree for money 
duo or ace.ount of a share of rent by a sharer 
in a joint undividtid i'-.t:itt*, and in I'xeeution of 
that decree what is sold is the right, title and 
interest of the judgment-debtor in the under- 
tenure. 

\ purchaser in execution of a decree under 
S. lOS acquires a title, and is entitled to sue 
in respect of trospj(,ss on th<* under-temire pur- 
chased by him, although liis name has not 
been registered in the manner contemplated by 
S. 27 (t7). 

The plsiintifl purchised an niidcr-teiiure at 
.1 sale held in execution of a inoiiey-deercc 
against the defendant No 1, the holder of the 
uiidor-tciiure. Subsequently the unde*' tenure 
was again put up to sale in t*xecution of a 
ilcerce against (lef»*ndant No. I obtained by 
some of his landlords for their share of the 
rent, and the defendant No. ‘I purchased at 
this sale. The pliiinti/T has sued for recovery 
of possession : 

Held, that the defendant No. M tool; nothing 
by his .sale as against the plaintiff inasmuch as 
the decree, in execution of which defendant 
No. 3 purchased, was not a decree for rent, Imt a 
decree for money, and what Ava.« purchased was 
the right, title and interest of defenda.iit No. 1 
which had been previously purchased by the 
plaintiff. 

Held, al.so, that the plaintiff was entitled to 
buc, notwithstanding the absence of registration 
of his name in the manner contemplated by 
S. 27 of the Rent Reco\cry Act. Niladari 
Mahantl v. Bichitranand Roy. 0 Iiid. Cas. 005. 
Jenkins, and Doss, j. 

References: — (a) 12 C. 24 ; 13 B.L.R. 140 

(150); 20 W.R. 380 ; 21 W.R. 407 (Note), R. 


2, — Bengal Acts - (Continued), 

Act X of 1859 (Rent Recovery) — {Concluded),- 
(1-rt) S. 105. See No. 1, supra, 

(2) S. 108 — Applicability of Civ. Pro. Code 
to cases under — I'^ffectof S. 108. See ClV. PRO. 
Code (1H82), No. 90, 7 1. C. 387. 

(3) S. 108. Sec No. I, supra. 

Act XI of 1859 (Revenue Sale Law). 

(1) Sale for arrears of revenue — Fraud and 
col- tsion between defaulter and purchaser 
to injure subordinate tenure- holders — Effect 
of sale -Declaratory suit by tenure holder 
maintainable. 

Although a (lovernment sale for arrears of 
I revenue gives a title against all the world with 
certain exceptions, a fraudulent purchase at 
such aii‘*iioii sale place the purcha.^-er in a very 
diff(‘rent posit ion (n). 

A Ot)iirt will strip (»ff :ill disguises from a case 
of fraud, and l)ok at llie tranviction as it realU 
is (6). 

'Ihereforc, wIutc the proprit tors of a revenuc- 
p.iving estate deliberately made default in 
p.iviiient c)f thii (iovtirnment rcvimiie. with the 
object that the estate might bo sold frt'o of the 
int'Tcsts of the tenure-holders under tliem and 
they might realise the full value of the* property 
iindiniinisbed by the inennibrances of the 
holders of the subordinate interests, and fixed 
the pnrch.iser and the price before the sale took 
place unde.r colour of the provisions of the 
Reva*niie Sale Jjaw : Held, that, as tlie sale 
w.as brought about by fr.ind and collusion, the 
purchaser did not acquire the rights and pri- 
vileges of a purchaser .it a .sale for .'irreari- 
of revenue, and that the* sale had the same 
effect as a private alieualioii, beiMuse it was, in 
sub*<..t.iee, .a tr.insfer under pre-arranged c.on- 
ditions t(»a piiri-hascr who w.ts a party to the 
arrangement, an<l that the tcnure-hoitlers were 
entitled to the doelaration th.it the sale clothed 
the pun-h.iscr with the rights and privileges of 
a private purch.i.scr and not with tho.so of a 
purcha.ser at a revenue sab* (r). Harendra Lai 
Roy V. Saiimullah, 7 ind. (Jas. 21-^12 0. 
ri.J . 330. 

MOOKKIMEK and CAUNDUKF, .1.1. 

ncfercnecs :-{n) 10 M.l.A. 510; 5 W.R. 83 
(P.C.), relied on. {b) 2 Wils. 341, F. (c) 10 M. 
I.A. 510 ; W.R. 83 (P.C.) and 9 Ji.Ji.R. 220; 

18 W.R. 240, F. 

(‘^) Ss. 18, — Haidship whelhn matter 

to be considered by Ciril Court in suit to set 



87 


THE CURRENT INDEX. 1910. 


88 


2.— Bengal Acts—(Cimtiniiefl) . 

Act XI of 1859 (Revenue Sale Law)-- (Cld.). 

aside revenue sale — Cftrelessncss ami negh- 
(jence of plaintiff — }‘atinient after Inst daij^ 
no bar to sale — Order to accept /taipnentj 
not e.remption fnun sale- Kjieniptum to be 
absolute — Tustaluieut, mennimj o/, in H. ii. 

In a suit to set aside i revenue sale in the 
'Civil Court, hardship I'-, a matter which can- 
not govern the deeisiGii of the Court, as the 
Revenue aiitiiorilies ulone have the power to 
set aside a s.ile on the ground of hardship 
UJider S. *20 of Act XI of 1859. 

Where there liad been gross carelessness nn 
the part t^f the plaintifT in a suit to set aside a 
revenue sale, and. owing to the fact that the 
plaintiff’s eo sharers h.id defaulted in payment 
of the pn-vious hist, ho had every reason to 
expect default in the current kist. hut never 
looked for it till fourth day before the sale, and 
when he had got orders for payment to he 
accepted ho did not follow them up but 
dawdled until in tho end the estate was sold 
before ho could produce tho cUalan: — 

Held, that, as tho plaintiff was not as diligent 
as he ought to have been in the payment of 
the arrears, tho sale could not ho set aside. 

Tho fact of payment of tho revenue after the 
latest day is no bar to the sale of a rcwenuc- 
paying property. 

An order under S. 18 of tho Uevenuo Sale 
Law should bo an ab'^oliito oxeinpLioii, and not 
an order which may have effect as an exemp- 
tion or not, according to what ma> happen, or 
he done, afterwards. 'J’he reason lor tho 
exemption must he recorded at the time. An 
order of the Collector to ac.cept payment does 
not amount to aii absolute exemption siv;h as 
is contemplated by S. 18 of Act XI ()f 1859 (a). 

S. *2 of Act Xf of 1859 refers to the kist 
or instalment by which the settlement and 
kistbandi ni a mulial have been rcgulate«l, and 
not the kist or instalment noted in the Collcct- 
orate Touzi Dop irtnient. Radha Kussen Roy 
y. Radha Kanta Dutt, 7 Inrl. Cas. 1.30. 
BliETT and VlX(90NT, JJ. 

Reference: — (a) 17 C. 809 (P.C.) 17 I. A. 

57, 

(d) Ss, Of iif fVi -Pulbcindi or enibankuient 
charges — Sale for ai rears of pulbandi, no 
sale for arrears of land revemie, 

A sale of an estate for arrears of embankment 
charges (pulbandi) is not a sale for arrears of 


2. — Bengal Acts — (Continued), 

Act XI of 1859 (Revenue Sale Law)— (C/a.), 
land revenue, and it is not competent to the 
Collector to hold such a sale under Act XI of 
18.59. Hari Dasi Debt v. DharaJ Chandra 
Bose, 7 Tnd. Cas. 43. 

IfOLMVVOOO and SH VRFUDDIN, .M. 

(3-/^/) S. C) See No. 3, supra. 

(4) *S’s, (if 7f 33 — Sale -notification f inis-state- 
uient of propnetor\s name in — Irregularitg 
— Serrire of notice in wrong niehulf if nut f 
ie proved — \i't VII (B. C>) of I tiGSf Ss. S, 
II. 

Where i iiiis-Ntaieiiieiit of the name of the 
proprietor in a sale-notification issued under 
S. liofAetXl of 1859 has misled intending 
bidders, it is irregularity such r's is contem- 
plated by S .33 of tho Act (a). 

S. 8 of Ai.t \’II (B.C.) of 1888 would prevent 
a plaintilf. in a suit to ^et a'^ide a sale for 
arrears of revenue, from proving that there 
was irregularity in the serving or posting of 
the notice required by the provisions of S. 11 
of the Act, hilt it Would not provont him fr»}m 
proving ihat the notice has ^Deeii served in the 
wrong mehal in contravention of tho Act. 
Raj Yani Dassi v. Oanesh Proshad, 14 
C.W.N. 8*20 o fnd. Cas. (>50. 

IlR KTT and SH VRKUDOIN, J.l. 

nefeteiitr :—32 C. 111-8 C.W.N. 757, J). 

(4-i) S. 7. See No. -I, supra. 

(4-ii) S. 18, See No. ‘2, supra, 

(1-af Ss. :£:I^ 37 — “ Put chase t meaning of 
— . I dverf^e possession — Incumbrance — Tha k 
map —E aide nee of }h)ssession and title — 
Specified land Included in estate at tliak 
survey - Presumption that it was included 
irithin C'itate at Permanent Settlement f does 
not arise as matter of law. 

The expression “ purch iser ” in S. 37 of 
the Revenue S.ile Law, Act XI of 1859, docs 
not moan the certified purchaser only, that is, 
the term is rot confined to the person who has 
been declared tho purchaser of the estate under 
S. 2*2 of the Act (a). 

An adver.se possessor is an encumbrancer 
within the meaning of S. 37 (b). 

A thak IS valuable evidence of possession, and 
as evidence of posse.ssion, it is also valuable evi- 
dence of title (ci. 

But this principle is not directly applicable 
to tho case whero the thak papers show on tho 
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2. —Bengal Acta — {Continued). 

Act XI of 1889 (Revenue Sale Law)— (C/r2.). 
fitcc of them that, although the lands in dispute 
wore surveyed as part of the estate of the 
predecessor of the plaintiff, yet they wore at the 
time in the posse^^ion of the predecessors of the 
defendant. 

It cannot bo affirmed as a proposition of law 
that merely because certain specified lands 
were included in an estate at the time of the 
thak survey in 1859, thev must have been 
iiicluded within that estate at the time of the 
IVrinanent Settlement. It is open to the Court 
to draw such inference from all the surrounding 
circumstances (d). Moizuddi Biswas v. Ishan 
Chandra Das, 7 Ind. Cas. 849. 

MOOKKIMFiE and SHAhF-UD-DLN, .M. 

liefevences :—(a)lC.h.A. bli). It. (6) ‘25 C. 
107, F. (c) 2‘2 C. -252 ; 30 C. ‘29L ; 5 Horn. L.R. 
1 ; 7 C.W.N. 193 ; 30 l.A. U. F. (d) 30 C. ‘291; 
5 Dorn. L. R. I ; 7 C.W.N. 193 : 30 T. A. 14 ; 
9 C.W.N. 3H3 ; 3 C.L.J. 310, F. 

(4-6) S. 20. See No. ‘2, supio. 

(4-c) S. 33. See Nos. H and 1, *iuprri. 

(5) N, :t7 — h'vc(ji0,arly settled estate --Bengal 
(hwernment —Indemnity Iteguiation (A'7 of 
188:1), S, r'il — Iteyresentation — Fntire 
estate in Collector's rent roll. 

I'lidcrS. 34 of Reg. XI of 1882, the (Jovorn- 
or-Cencral in Council could, on :i proper re- 
presentation being made, order a new allot- 
ment of the jamma, if such representatiou was 
made within ten years after the separation of 
the estate. Where no such representation was 
.shown to have boon made, and the estate ac- 
tually continued in the Collector’s rent roll as 
.an entire estate paying separate revenue to 
(toveriimoiit, the provisions of S. 37 of Act XI 
of 1859 applied. Rai Mohan Saha v. Sashanka 
Mohan Roy, 12 C.L.J. 407. 

Baner.ike and Bampim, .m. 

(9-a) S. 37 — Garden, what constitutes — Ele- 
ments to be considered— Question of fact — 
Second Appeal—C.F.C, (Act I' of VJ08), 
S. 100, O. XLI^ r, 31 — Judgment of appel- 
late Court — Reasons for decision. 

Whether there is a garden in the land so as 
to bring the case within Excep. 4 of S. 37 of the 
Revenue S<alo Law is a question of fact. 

But the determination of the question, 
whether there is a garden or not, is dependent 
upon several elements which should be taken 
into consideration, namely, first, the number 
of trees on the land ; secondly, their relative 


2. — Bengal Acts— (Continued ) . 

Act XI of 1889 (Revenue Sale Law)— (C/dd. 
situation ; thirdly, their number in relation to 
the area covered by them ; and fourthly, the 
cla.sses to which they belong. 

Where the lower appellate Court had not 
directed its attention to any of those elements, 
hut had laid down a general rule that, because 
there were only some fruit trees, they did not 
make the land a garden : 

Held, that its finding could be interfered 
with in second .appeal (n). 

If there is only a limited number of trees on 
a very large area, they may not constitute .a 
garden : but if there is a largo number of trees, 
especially fruit trees, on a limited area, they 
may constitute a garden. 

If a portion only of the disputed land is 
covered by a garden, the proper course to 
follow is not to dismiss the suit in its entirety, 
but to make a p.irtial decree (6^ Sagore Nath 
Bode V. Rakhal Dasi Debi, 7 Ind. Cas. 912. 
MOOKEIURE and SHAUK-UO-l)lN, J.T. 

Ueferences .— (rt) 12 C. 327 ; 3 C.W.N. 212, 
72. (6) 9 C.W.N. 852. 72. 

(6-6) S. 37. See No. 4 n, supra, 

(6) S.37, K,vcep. (4) and Proviso— Ttease — 
DirelUuif house — Garden— Protection fiom 
eviction — Purchaser at i evenue sale. 

An occupier of the land, which forms part of 
an est.iLc sold for arrears of (lovernment reve- 
nue, cannot claim protection under Excep. 4 of 
S. 37 of the Revenue Sale Law, unless he can 
prove that th(»rc was a lease for the purposes 
mentioned in the exception and that the 
dwelling-house was of a permanent (^haracte^ 
(a). 

Pci Boss, J . — The existence of a few trees 
scattered over the land does not comply with 
the requirements of the condition of the fourth 
exception to S. 37 of the Revenue Sale Law. 

Basant Kumapi Debt v. Kali Tara Dassy, 

7 Tnd. Cas. 327. 

Sharf-L’D-DIN and Dosh, .t.t. 

References (a) 3 C.W.N. 212; 9 C.W.N. 
852, F. 

(7) Ss. 40, 41. See TRANSFER OF PRO- 
PERTY Act, No. 49, 14 C.W.N. 186. 

(7-a) S. 41. See No. 7, supra, 

(8) S. 54— Attachment, if an incumbrance — 
Sale for arrears of revenue, if alienation by 
proprietor. Sea Lis PENDENS, No. 1, 14 
C.W.N. G77. 
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2, —Bengal Acts— { Continued), 

Act VII of 1868 (Recovery of Arrears of Land 
Revenue). 

(1) Ss. S, 11- -Irregularity —Service of notice 
in wrorifj iiichal. if may be proved. See ACT 
XI OK 1859 (REVKNUK SAJ.K LAW), No. 4, 
11 C.W.N. 026. 

(2) S. 11. Sec No. I, supra. 

Act Y1 of 1870 (Village Chowkidari). 

S. 50 — Utjsumptioii ,and transfer of Chow- 
kidari CliaUran lands — Rights of Patnidars 
and Darpatnidars. See CHOW KIDAUl CHAK- 
KAN Lands, No. 1,37 G. 57. 

Act V of 1875 (Bengal Survey). 

(1) S. 41 -Crini. Pro. Code {Act VnfJSOS), 
Ohap, XII — Competent Court — Surrejf 

antiiorities. 

All order by the Survey authorities under 
S. 4 1 of the Heiigal Survey Act has the force 
of a Cavil Court dijcreo and is therefore tanta- 
mount to an order passed by acoinpctent Court 
as provided for in Chap. XI I of the Crim. Pro. 
Code. On such .in order Ijoing passed with 
respect to any l.inds attached under S. 146, 
-Crini. T*ro. Code, they should bo released from 
attachment. C. T. Ambler v. Shah Somi 
Ahmed, 11 C.li.J 417. 

STK.l'HK.N and CAUNDUKF, .1.1. 

Act VI of 1876 (Chota Nagpur Encumbered 
Estates). 

(1) .4.S- amended bij Act {III B.G. of VJOU)^ 
Ss, — “ Ciril Court y" meaning of — 

Whether includes Ite venue Courts — Stay 
of proceedings ir Idle estate declared encum- 
bered — Rent decree — lAinitation, 

S. 3 of the Chota Nagpur Kneumbered Estates 
Act enacts that, as soon as an estate is taken 
charge of under the Act, all proceedings pending 
in Civil Courts in respect of the debts of the 
disqualified owner shall be barred ; and under 
S. 12 of the Act, the debts barred under S. 3 arc 
revived when the estate is released. 

Heldy that the words “Civil Court” are 
comprehensive enough to include the Revenue 
Court deciding rent suits and executing rent 
decrees (a), 

A dccree-lioldcr obtained decree against the 
judgment-debtor from the Revenue Court for 
arrears of rent on April 19, 1905. The estate 
of the judgment-debtor was in charge of the 
Encumbered Estates Department from ^lay 
23, 1906 to April 21, 1908 on which last date 
it was released. The decree-holder applied for 
•execution of his decree on February 13, 1909 : 


INDEX, 1910. 

^ • — Bengal A cts — ( ( kmtinued ) . 

Act VI of 1676 (Chota Nagpur Encumbered 
Estates)— {Concluded ) . 
lleldy that the application was quite within 
time. Maharaj Protap Udai Narain Shahu 
Deo Y. Thakur Madan Mohan Nath Shahu, 
7 Ind. Cas. 787. 

CHATTKR.JKE and RICHARDSON, .7.1. 

References (n) 9 C. 295 ; 12 C.L.R. .361 ; 0 
LA. 174, R. 

Act VII of 1876 (Land Registration). 

(1) S. 26 -Effect. Sec ACT VTTl OK 1SS5 
(Hkncjal Tenancy), No. 29, li C.L..T. U7. 

(2) S. r.S‘ — “ proprietor C meaning of — Sec- 
tion not applicable where lands comprised 
in number of estates in oiu rif which alone, 
landlord is interested. 

3'ho prf)priptor mc'iitioncd in S. 78, Tjand 
Registration Act. is the proprietor of one estate, 
within the ambit of which the lands in posses- 
sion of the tenants arc comprised, and the sec- 
tion has no application to cases where the 
lands in occupation of the tenants arc com- 
prised in a number of estates in or more of 
which alone the landlord is interested. Rakhal 
Das Adhya v. Maharaja Bahadur Sir 
Prodyot Kumar Tagore, 0 Ind. Cas. 121. 
^roOKKIMKE and TEUXON, .7.7. 

References : -30 C. 773 ; 30 C. 880, D. 

(3) Ss. 7Sy HI — Rent, suit for — Tmndlnrd's 
name not registered — Written contract. 

A landlord, who ha.s not had his Ucamc regis- 
tered under the land Registration Act, is not 
precluded from recovering rent from his tenant 
who has taken a lease of the land in writing, 
which document contains a contract to pay 
rent. S. 78 of :lic Act is controlled by S. 81. 
Bhugwan Das v. Raghunath Sahai, 11 C.L.,J. 
477. 

HAKINGTION and CHATTKJMEE, .7,7. 

(4) S. 81. Roe No. 1, supra. 

Act VIII of 1876 (Bengal Estates Partition). 

( 1 ) Ss. Illy 149 —Suit for declaration of title 

andfi.vity of rent — Prior Revenue proceed- 
ings under the Estates Partition Act- 
Whet her Jurisdiction of ( 'ivil Court excluded 
—Scope and effect of S. i/i— Mirasi or 
permanent tenure — Circuimtances leading 
to the inference of the existence of such 
tenure — Fixity of — Rent — Separate suit, 
Flaintiff instituted the present suit for a 
declaration of his title as a Mirasdar in respect 
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2, — Bengal A cts^iCon tinned). 

Act VIII of 1876 (Bengal Estates Partition) 

— (Continued). 

of a portion of land in a taluk of which plaintiff 
and the dofondants are co-ownors, and also for 
a declaration that the rent was fixed in per- 
petuity. In the course of prior proceeding for 
partition of the estate by the revenue authori- 
ties under the Estates Partition Act (Bengal 
Act VTTT of J87C), the present plaintiff set up 
title as Mirasdar in respect of the land now in 
dispute, and the Collector came to the con- 
clusion that the miras set up by the plaintiff 
was not proved. Tt was contended on behalf of 
the defendants that the order of the <^Jllector 
was made under S. Ill of the Act and that the 
suit was not maintainable under S. 119 of the 
A(;t. 

Held, that S. 111. did not apply, because 
neither the cxi.stencc of a permanent tenure nor 
the fact that the rent of the tenure was fixed 
in perpetuity was admitted. 

S. Ill provides for eases of piirmanent inter- 
mediate tenures, and prescribes the mode in 
which the partition is to take place when the 
fact of such tenures is established. 

Held, also, that A. 149 does not exclude the 
jurisdiction of Civil (Courts in matters which 
involve a question of title (a). 

If, in the course of a partition proceeding 
under Act Vlll of 1879, any question arises as 
to the extent or otherwise of the tenure, as the 
tenure-holder is not a party to the proceedings, 
he is not affected in any manner by the decision 
which may be arrived at by the revenue authori- 
ties for the purposes of partition between the 
proprietors. It would be unreasonable to hold 
that a party, who has appeared before the 
revenue authorities in his character ns a pro- 
prietor, should be finally concluded by a deci- 
sion upon a question of title, which would not 
have been binding upon him if he had been a 
stranger to the proceedings. 

Whore the tenure had been in existence for at 
least seventy five years prior to the commence- 
ment of the suit, and the plaintiff was in undis- 
turbed possession of the lands in dispute from 
the date of his purchase up to the time when, in 
the partition proceedings, the existence of the 
tenure was denied by his co-sharers, and, on the 
conveyance executed in favour of the plaintiff, 
his vendors asserted that they had a viiras right 
in respect of the lands in dispute. 

Held^ that, under such circumstances, the 
inference is perfectly just that the tenure was 
of a permanent character (b). 


— Bengal Acts — (Continued), 

Act YIII of 1876 (Bengal Estates Partition) 

— (Concluded). 

The only effect of the decree in favour of the 
plaintiff in this suit is to decide that the tenure is 
permanent, and the fjuestion as to whether the 
rent is or is not fixed in perpetuity is left open 
for decision in a suit properly framed for the 
purpose. Janaki Nath Chowdhury v. Kali 
Narain Chowdhury, 37 G. 692. 

MooIvKR.ikk and Thunon, j.t. 

References : — (a) 36 C. 726, R. (b) 32 C. .01 ; 
.34 C. 602, R. ; 21 C. 196, H. 

(2) S. 149. See No. 1, supra. 

Act I of 1879 (B.C.) (Chota Nagpur Landlord 

and Tenant Procedure). 

(1) .S’, ti — Nnn~()rrjtpanc?f rai pat, position of, 
after nolirc to ffuit — Trespasser — Occupancy 
right. 

After the service of a valid notice to quit a 
non-occupancy rai\at holding land under tlir 
Chota Nagpur Landlord and Tenant Proce- 
dure Act of 1879 became a trespasser, and the 
fac-t that when the suit for ejectment conse- 
quent upon the notice was instituted, the 
raiyat had been already holding the bind for 
twelve years did not entitle the raiyat to claim 
occupancy rights (a). Nathun Ram v. Raja 
Paresh Nath Singh, II G.W.N. 297 3 Tnd. 
Gas. 436. 

COXK and KYVIOS, .1,1. 

References : (a) 1 W.H. 119; 8 W.R. 601 ; 

9 W.K. .513 ; 1 W.R. 21 ; 16 W.R. 1.33, consUi- 
cred. 

Act IX of 1880 (Bengal Cess). 

(1) S. I — Hat, profits from, not liable to Road 
cess — Rule oj Hoard of Revenue to the con- 
trary, ultra vires — Payment of road-cess mi 
hat by landlord not recoverable from 
tenant. 

3'he profits derived from a hat cannot be 
said to be rent or revenue or annual value of 
land within the meaning of S. 4 of the Bengal 
Cess Act, and arc, therefore, not liable to 
road-cess (a). 3’horcfore, a landlord who pays 
road cesK upon such profits cannot recover it 
from bis tenant. 

The Rule of the Revenue Board, authorizing 
the assessment of hats, being at variance with 
tho provisions of the Beng.al Cess Act, is 
ultra vires (6). Surajdeo Narain y. Mackenzie, 

6 Ind. Cas. 2.5 1 . 

C1IATTKR.TER, .T, 

References (a) 6 O.L.J. 342; 11 C.W.N. 
1053 (P.B.), F. (b) 28 C. 637, F. 
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2.—Benxal Acta -(Continued). 2.— Bengal Acta— (Continued). 

Act III of 1884 iBengal Municipal). Act III of 1884 (Bengal Municipal) 

(1) 6s. ic>, na, llli, 114, Urtt A MM (2-a)S. 112. Sec No. 1, stwrn. 


Itiilcs, Rule 3,1— Appoint nient of paid 
Assessor^ irliether valid — Queation of np- 
jnyintment raised as amendment ntid lost 
— Raising of the St I m^ qiifstion <is substan- 
tive proposition within sLr months — Vnli- 
dity of. 

At a Tiipotingnf tin; Municipal Ooinmission- 
ers of a certain MunKnpality, the question of 
appointing a paid Assessor was raised as an 
amendment which was lost. Within six 
months from that date, the question was 
again raisfjd as a siibstantivc propositioti which 
w.is carried. An Assc.ssor was appointed accord- 
ingly, who revised the assessment of the 
plaintiiT, which was contirnied by the appeal 
committee under S. Ill of the llengal Muni- 
cipal Act. The plaiiitiif brought this suit, to 
have the assessment of his holding declared 
\oid as being made by an assessor appointed in 
contravention of law : 

Held, that the appointmiuit of a paid asses- 
sor had not been “ finally disposed of at the 
first meeting, within the meaning of Uule 33 
of the Model Rules under S. 351-A of the Aet : 
that, therefore, its reconsideration at the second 
meeting was permissible ; that the validity of 
the determination of the Appeal Cominittoe 
could not be impeached, and that the plain- 
tiff’s suit must fail. Chairman of Chittagong 
Municipality v.Jogesh Chandra Rai, 31nd. 
Cas. 1=37 C. 41. 

CniTTY and Carndufk, .m. 

References: — S.A. No. ‘24011 of 11K)6, decid- 
ed on April 1, 1908, F. 

(2) S. 83 — Arable land — Assessment - Court 
when can ox'crride plain lanf/uageof statute 
— Proviso^ use of. * 

A parcel of arable land, occupied as such, is 
a holding and liable to be rated under the 
Bengal Municipal Act, 1884. 

In order to justify a Court iu over-riding the 
plain language of a statute by reforonce to its 
spirit and general tenor, the argument must 
be cogent and convincing. 

A proviso may be used as a guide in the scloc' 
tion of one or other of two Ipossible construe- 
tion.s of the words to bo found in^an enactment, 
where there is doubt as to its scope or as to the 
proper view to be taken of it. Mohadeb Aon 
V. Chairman, Howrah Municipality, 11 
C.L.J. 624. 

MOOKERJEK and CAUNDUFF, JJ. 

Reference L.R. (189G) A.C. 647, F, 


(2-6) S. 113. -See No. 1. sujirn. 

(2-c)S. 114. See No. 1, supra, 

(3) S. lid— Assessment of Municipal rates — 
Suit to declare it erroneous, as being based 
on wrong valuation — Maintainability, 

The Civil Court cannot interfere in matters 
regarding the amount of assessment of tax 
made by a Munieipalify, jurisdiction in such 
matters having been withdrawn from it by 
S. lie of the Bengal Municipal Act. 

Where the assessment by the Municipality 
was sought bo be set aside on ground that the 
same had not been made upon a proper valua- 
tion of the holding, in that the Assessor had 
not inspected the holding and the plaintiff did 
not h.avc a proper hearing before the Objection 
Committee, 

held that the Civil Court eould not inter- 
fere on these grounds. The Chairman, Muni- 
cipal Board. Chapra v. Basudeo Narain 
Singh, 11 C.W.N. 437 -5 fnd. Cas. 321 “11 C. 
L.J. 100-37 (\ 37. 

llOLMWOOI) and CllATTKR.IFK, .JJ. 

Refeiences :- -I C. 409, F.\ 3 C.W.N. 73 ; 27 
C. 849, 1), 

(4) 8. 2()0 \ — Agreement with IMunieipality 
to oliiciate a.s priest — Specific performance — 
Ijiconse to employ cremation priest if can be 
granted. See (’.F.C. (1908), No. 10. 12 C.L.J. 
71. 

(4-a) S. 351-A. See No. 1, supra. 

(J) S. 363 —Notice before suit against Munici- 
pality— Premature institution of suit — 
Objection not taken in leritten statement 
but in course of argument. 

The plaintiff's cause of action against a 
^lunicipality accrued on August 30 ; he served 
the required notice under S. 363 of the Bengal 
Municipal Act on October 28, and instituted 
the suit on November 28, on which date the 
plaint was returned for ameudment, and it 
was again presented on December 1. The objec- 
tion that the suit was premature was not taken 
in the written statement but in the course of 
argument ; 

Held, that, if the suit be considered to have 
been instituted on December 1, the suit was 
barred under the second paragraph of S. 363, 
and if it be considered to have been instituted on 
November 28, it was premature by one day 
under the first paragraph. 
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2, — Bengal A cts — {Contimied ) . 

Aot 111 of 1884 (Bengal Munieipal)— 

Held, further, that a plea of want or in- 
siifticiency of notice may be taken in the course 
of argument though not taken in the written 
statement. Bisambhar Lai v. Chairman of 
the Munioipalj Board of Chapra, 5 Ind. Gas. 
81. 

TEUNON, J. 

lieferences : — 5 148 ; 34 C. 2ri7, D.; 24 

C. 306; 25 A. 187, Relied on. 

(6) S. 363— Limitation. See MALK’IOUS 
ProskciuTION, No. 2, 6 Ind. Gas. 675. 

Act Ylll of 1885 (Bengal Tenancy). 

(1) Consideration— Title-deed of plaintiff — 
Right of stranger to impugn — Right of 
defemiant sued in ejectment to impugn — 
Pleadings — Record-of - rights — Entry in 
descriptwe column Settlement Officer. 
2)oirer of, to declare jointness of tenants — 
Construction of document. 

Although a stranger cannot impugn the 
validity of a title-deed on the ground that no 
consideration passed , yet a defendant, who is 
sued in ejectment, can put the plaintiH to the 
proof of his title. 

The Bengal Tenancy Act doe.s not authorize 
a Settlement Olliccr to make any declaration as 
tf) the jointness or .separateness of tenants, in the 
column which is set apart for their names. 

Therefore, where, in the descriptive column 
in a record -of- rights, it is stated that one d and 
his two nephews are the tenants Jiahissa 
Brnhar. 

Held that the expression does not mean 
that the thre.o are the tenants in equal shares, 
and that the nature of the tenancy is changed 
into one of common tenancy, but only means 
that the first name is the uncle’s and the 
following two names are the nephews’, and 
that there arc only two shares in the.;o/c and 
not three. Har Lai Raut v. Jai Lai Raut, 

5 Ind. Gas. 291. 

IIOIiMWOOD and ClIATTElUEE, JJ. 

(2) Tenure — Transferability — Purchasers 
from same tenant — Competency to g^iestion 
validity of^ transfer, 

A licensee from some of the representatives 
of a tenant is not entitled to question the 
validity of the purchase from some other 
representative of the same tenant. TamlJ 
Mandal v. Golam Rabbani Biswas, 7 Ind. 
Gas. 720. 

MOOKEU.IEE and TEUNON, JJ. 

References: -11 O.W.N. 76; 6 C.W.N. . 
624 ; 2 G.W.N. cclxxix, Rel. I 


2, — Aengat A cis—{ Continued ) . 

Aot VIII of 1888 (Bengal Tenancy)- (Ctd.). 

(3) Ss. 3 (7), 5(1), 65— Tenure — Tenure- 

holder — Interest in land — Sarbarakari patta 
— Construction —Permanent tenure be- 

tween zamindar and patnidar, a cation of, 
whether valid. 

If a pattah do not confer on the lessee any 
interest in land, it does not create a tenure. 

Where a zemindar gave a sarbarakari jamai 
settlement of certain putn\mehals by a pattah, 
which conferred on the person to whom the 
pattah was given all the powcr.s which the 
zemindar had to realise the rents payable by 
the jMtnidars, including the power of suing 
the latter using the zemindar’s name : Held, 
that the zemindar merely made arrangements 
for the collection of rents ; that ho did not 
create any interest in land as that of a tenure- 
holder in the sarbnrnkar, and that, what was 
intended to be created was a personal obliga> 
tion between the partich, and that the sarbara- 
knr could not maintain a suit for rent against 
the patnidar. 

Obiter dictum : A zemindar cannot lawfully 
create a pormaiiont tenure between his own 
interest and a putni taluk under him, Bibi 
Jarraw Kumari Saheba v. Hanifuddin 
Akanda, 4 Ind. Gas. 471 = H C.W.N. 389. 
Caspkhsz and Doss, jj. 

(4) S. 3 (9), Sch. Ill, Art. 3. See LANH- 
LOItl) AND TENANT, No. 13, 5 Ind, Gas. 397. 

(5) !Ss. 3 (13), 15, 1(1 — “ Succession ” — 

“ Representation" —Suit by administrator 
not barred under S- 16, 

Ss. 15 and 10 of the Bengal Tenancy Act Jo 
not refer to the case of representation, but to 
that of beneficial succession. 

Therefore, a suit for arrears of rent brought 
by the surviving adiiiLiiistratrix to an estate is 
not barred by virtue of the provisions of Ss. 16 
and 16 of the Bengal Tenancy Act. Bipro Daa 
Khasnavis v. Pachi Bibi, 5 Ind. Gas. 134. 
WOODROFFE, J. 

Reference 3 C.W.N. 371, R. 

(5-a) S. 5 (1). See No. 3, supra. 

(6) S. 6 (2). Sec GHARIRAMNA HOEDINdS, 
No. 1, 14 C.W.N. 372. 

(7) S. 5, cl. (.5 ) — Tenure or holding — More 
than 100 bighas— Presumption — Lands 
to be brought into cultivation^* meaning of 
—Character of holding, how to be deter* 
mined. 
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2.— Bengal A cts —{Coii tinned ) . ‘ 

Act YIII of 1885 (Bengal Tenancy)— (C/fi.). 

The words of S. 5, cl. (5) of the Bengal 
Tenancy Act, afford no ground for holding 
that the fact that the nuantity of the land 
exceeds lOO highas is conclusive evidence that 
the land forms a tenure. The final determina- 
tion of the question depends upon the facts as 
disclosed in each case (//). 

In determining the iiuc'.tion of the character 
of the holding, not only the origin of the ten- 
ancy should he taken*' into consideration, hut 
also the suhseqnent cnndiiet of the parties in 
reg.ard to the hind* 

Where ‘JOO bighns of jungle land were leased 
for the purpose of being brought into cultiva- 
tion : Held, that the words would not neces- 
sarily imply that the tenant was to bring the 
lands under cultivation himself or hy members 
of his own family or hy his aervnnts. and that 
the intention might be to bring under cultiva- 
tion by establishing tenants thereon. 

Where the original area of jungle lands 
taken by a tenant was considerably more than 
what could he cultivated by him or by mem- 
bers of his family or by hired servants or with 
the aid of partners, and the tenant himself did 
not appear to bo a man of the cultivating cla.ss, 
and where the subsequent settlements were also 
of largo area and the total amount of land 
exceeded 1,300 big has : Ilcld^ that the lands 
wore taken as a tenure. Midnapur Zemin- 
dary y. Sham Lai Mitra, 0 Tnd. Cas. 3G‘2. 
Brett and Siiarfuddin, .tj. 

Reference: — (a) 10 C.W.N. clxiv, F, 

(8) S. 7 — Tenure — Knhancement—Perma- 
nent icnurCy evidence nf — Second ap 2 ^ol — 
Question of law— Nature of tenancy — C»*. 
Pro, Code {Act V of ly08), S. lOO, • 

In a suit for enhancement of the rent of a 
tenure, it was proved that the object of the 
lease forming the tenure was the realisation of 
rent from the tenants and the roclamation of 
jungle lands, that the conduct of the parties 
for more than sixty years showed that, notwith- 
standing one transfer and several successions, 
the same rate had been maintained, that there 
was a covenant for the assessment of rent at the 
same rate upon excess lands found upon meas- 
urement, and that the rent was progressive: 

Held, that an inference of permanency as 
to the rate of rent was ^legitimate (a). 

The question as to the nature of a tenancy is 
a question of law which can be dealt with by 


^•—Bengal Acts— (Continued). 

! Act YIII of 1885 (Bengal Tenancy)— (Ofd.)* 

! the High Court in second appeal (b). Bam 
I Dayal Giri v Midnapur Zemindary Co., Ld., 

* 7 Tnd. Cas. 786. 

I CHATTER.JEE and RirHARDSON, JJ. 

I References .— (n) 1 C.L.J. 572, F. (5) 8 C. W. 

! N. 774 (F.B.), F. 

(9) Ss. 10, 11, 155— Le.ase — Condition re- 
stniiiiing alienation — Validity — Breach of con- 
dition— Right to ro-enter — Whether S. 10. 
Tran‘<fi‘r of I*i*operty Act, is impliedly repealed 
hy. Sec Lease, No. 15, G Ind. Cas. 685. 

(9o) Ss. 10, 89. 155, 178, (1) (c). Sec 
TjXNDEoim) and Tenant, No. 60, 8 Ind. Cas. 
14. 

(0-6) S. 11. Sec No. 9, supnr. 

(9-c) S. 15. See No. 5, supra, 

(10) iS**’. /5 and IG— Joint landlords, one of 
whoni failed to comply with the reguirc- 
luents of S. 75 — E/fect — Cir Pro, Code 
(Act Vof 1901). S. lir>— Charter Act (21 
ami 2>j Vict.t Chap, I0l)t S* 75. 

S. IG of the Bengal Tenancy Act was not in- 
tended to defeat in its entirety a suit brought 
by one of several landlords, who is not in de- 
fault ill respect of the requirements of S. 15, 
merely by reason of the failure of his co-sharers 
to comply with those requirements. 

Where, a co-sharer of the plaintiff landlord 
not having complied with the requirements of 
S. 15 of the Bengal Tenancy Act, the plaintiiT 
brought a suit against the tenants for the 
entire rent, making the defaulting co-shares 
pro forma defendants ; 

held — that the plaintiff was not entitled to 
gvt a decree in respect of the entire rent pay- 
able jointly to himself and his co-sharcr, but a 
decree should be made in favour of the plain- 
tiff in respect of the share of rent payable to 
himself, and if his co-sharcr does not comply 
with the requirements of S. 15 before the de- 
cree is made, the claim in respect of the share 
of rent payable to the co-sharer should be dis- 
missed. 

Where the lower Court dismissed the plain- 
tiff’s suit for rent in its entirety, on the ground 
that, his co-sharer not having complied with 
the requirements of S. 15 of the Bengal Tenancy 
Act, the whole suit must fail : 

ffeld — That the High Court can interfere in 
such a case under S* 115, Civ. Pro. Code, 1008, 
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2.— Bengal Acts--(Coniinued), 

Act Ylll of 18S5 (Bengal Tenancy)— 

and under S> 15 of the Charter Act. Tarini 

Charan Banerjee v. Chandra Kumar Dey, 1 1 

C W.N. 788. 

MOOKEUJKE and TKUNON, JJ. 

(11) Ss, 15. i6’, 17 — Reevivor in pay tit ion 
suit — Rent suit by Receiver — Whether bar- 
red under S. JO. 

A Receiver appointed in a partition suit is 
not a person who has become entitled to a 
permanent tenure by succession within the 
meaning of S. 16 of the Bengal Tenancy Act, 
and the terms of that section do not bar a suit 
for rent by the Receiver. Harendra Nath 
Mukherjee v. Abinash Chandra Banerjee, 7 
Ind. Cas. 701. 

MOOKKRJER and SlTAUF-UD-DiN, JJ. 
References : ~G Ind. Cas. 416; l‘i C.L.J. 
25*2, R. 

(ll-fl) S. 16. See Mos. 5, 10 and 11, supra, 
(ll-b) S. 17. See No. 11, supra. 

(12) Ss. /.V;, :J9--Hj)ldingf sub-dioirion of — 
Landlord and Tenant — Tenant^ several 
holdings omned by (me — Tenancy, creation 
of new. 

It is open to a landlord to include in one suit 
claims fur rent of several holdings held under 
him by the tenant-defendant. The decree in 
such a suit however can be enforced only as a j 
money decree and the execution purchaser, docs 
not acf|uire the holdings with power to annul 
incumbrances. 

S. 20, sub-sec. 7 of the Bengal Tenancy 
Act does not apply to a suit for rent which is 
not a proceeding under tho Act within the 
meaning of the section. 

S. 29, proviso controls merely clause (a) 
and not clause (b) of the section. The fact | 
therefore that rent at the enhanced rate has 
been realized for three years is no answer to the 
defence that it has been illegally enhanced in | 

contravention of S. 20. { 

I 

When lands of a tenancy have been sub-divid- i 
ed, if a question arises whether, new tenancies 
have been created, the answer must depend 
upon the intention of tho parties ; no inflexible 
rule apart from intention can be laid down. 
Mulluck ChandDas y. Satis Chandra Das, 

11 C.L.J. 56 = 3 Ind. Cas. 306 «U C.W.N. 
835. 

MOOKBRJEE a^ad CARNDUFF, JJ. 


2 . — Bengal Acts — {Continued). 

Act YIIl of 1885 (Bengal Tenancy)— (Cfd.). 

(13) Ss. :?0, cl (7), 4.7, IHO, suh-sec. {l)^Chur 
land — Xon-occupjncy raiynts — Knhnne^'- 
ment of rent — Agreement with UDidhrd in 
contravention of Intter^s covenant with 
Government if enforcible — Stranger benejR- 
I etl by covenant if may en force it. 

Quicre — Whether a stranger to a contnujt 

is entitled to claim performance n{ a coveiiimt 
I iriseried therein for his benefit or protection. 

I The bonoht of such a covenant, if enforcible, 

; may bo v^aived by the party benefited. 

I Where a settlement-holder of fiovcrnmcnt 
j Khas mehal lands by hi.s habuliyat undertook 
j not to enhance the rents of the teiiants, 

I held —That tenants, who entered into agree- 
I monts with the .settlement-holder for paymcTit 
I of higher rents, waived the benefit of tho covo- 
I naiit and wore not entitled to .set it up in do- 
: fence, in suits for enhanced rents based on these 
I agreements (<7). 

, Tho presumption under S. 20, cl. 7 of the 
I Bengal Tenancy Act, that a raiyat has conti- 
j nuoiisly held tho land as such for 12 years, 

: arises only in proceedings under Bengal 
: Tenancy Act, but a suit for rent is not 
I proceeding under that Act (6). 
j Tenants holding chur lands are liable, until 
I such time as they have acquired occupancy 
rights therein , to pay rents at rates agreed upon 
bctw’een them and the landlord irrespective 
of tho provi.sion.s of S. 13. 'Iho introductory 
words of sub-.sec. (1) of S. 180 govern the whole 
of the remaining sub section, including the 
clau.se about payment of rent during the period 
proceeding the acquisition of a right of occu- 
pancy, so as to exclude the operation of S. 43 
of the Act to such cases. Jehander Baksh 
Mullik y. Ram Lai Huzra, 14 C.W.N. 470- 5 
Ind. Ca.*., 565 11 C.L.J. 364. 

:M00KERJRK and TkUNON, JJ. 

Referowes :—(a) 32 C. 463, F. (5) 12 C.W. 
N. 249; 35 C. 331 ; 7 C.L.J. 139; 11 C.L.J. 
56, relied on. 

(14) Ss. 22, 49 — Meaning of “ Otherwise” in 
S. 22. Sec OCCUI’VNCY HOLDINCi, No. 3, 

5 Ind. Cas. 264. 

(16) Before aniendnienl by ActI(B.C.) of 1907, 
Ss. '^'1, 159 — Purchase of occupancy jote by 
co-sharer landlord — Merger of occupancy 
right — Fresh acquisition of ocaqmncy right, 
if takes place — Sale of holding for its 
arrears — Purchaser acquires non-occupancy 
right — Right to annul suhdoase. 
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J. — Bengal A cis— (Continued ) . 

Aet VIII of 1885 (Bengal Tenanoy)— (C/cZ.). 

Co-sharer landlords, having purchased an 
occupancy jote, do not, by twelve years* occu- 
pation of it after their purchase, acquire occu- 
pancy right in it. A purchaser of the jote, at 
a sale in execution of a decree for (10 as.) rent 
obtained against them, only acquires a raiyati 
holding without occupancy right. 

Such a purchaser has power to annul 
incumbrances under ^S, 159 of the Bengal 

Tenancy Act. 

A purcha.st*r of a non-occupancy holding at a 
sale for its own arrears can avail himself of the 
general provi.sioiis of Chap. XIV of the Act, and 
if the previous tenants has sublet the land 
(which ho is not prohibited by law from doing), 
the .sub'loasc can be annulled by the purchaser 
under S. 159. Ram Lai Sukul v. Bhela Gazi, 
14 C.W.N. ftl4=G Tiid. Cas. 370. 

WOODUOi’i r: and Ri(’HAJU)SON, .t.t. 

(10) S. ‘23 — Occupancy raiyat — I'se of land of 
holding-impairing value or rendering unfit — 
Bandh — Digging tank — INIaking bricks — Effect. 
See OUSTOAC (GRNKltAL), No. I, G Tud Cas. 
291. 

(17) S. 23 — Tenant of home.stead land— Right 
to cut and appropriate trees. See Tkees, No. 1, 
<> Ind. Cas. 790. 

(18) S, 20 — Knhancevicnt of rent bij addition 
of rent in kind. 

S. 29 of the Act applies whether money-rent 
i.s enhanced in money or by the addition of a 
rent in kind. Kishory Mohan Bose v. Sheik 
Uzir, 14 C.W.N. G9.3 G Tnd. Cas. 335-^37 C. 
CIO. 

Jknkins, c.j., and DOSS, .i. 

(19) S. ‘20 — j*'uhanceiTieni; of rent - Scttlorncnt 
of bona fide di.spute. See DECISIONS, No. 1, 
11 C.L..I. 100. 

(19-a) S. ‘29. See No. 12, supra. 

(20) Ss. ch, (a) and (b), 3ij cl.(b), 32^ 
cl. (u), 30. els. (i), ( /) and <6 ‘) — Knliancement 
of rent, suit fco' — KHsting rent belotr pre- 
I'ailing rent — Rise in inices of food crops — 
Compai'ison with average price list, obit- 
gatat'y on Court — Where prevailing rent in 
village is paid in contravention of S. 29, 
the rate in neighbouring villages to be con- 
sidered — Revenue Officer — Local inquiry 
— What directions to he given by Court. 

In a suit for enhancement of rent under 6. 30, 
^1. (8) of the Bengal Tenancy Act, on the 


2.-~Bengal Acts— (Continued). 

Aet VIII of 1888 (Bengal Tenancy)— (Ctd.). 
ground of a rise in prices, it is obligatory on 
the Court to compare the average prices under 
S. 32, cl. (a) and to refer to the price list of 
staple food crops prepared under S. 89, cl. (1). 
It is illegal to dismiss such a suit without the 
comparison and reference imposed by the terms 
of the law. 

Where enhancement is claimed on the ground 
that the existing rent Is below the prevailing 
rent, under cl. (a) of S. 30, if the Court is 8ati.s- 
fied that all the rent in the village should be 
excluded from consideration because it is fixed 
in a mode which contravenes the provisions of 
S. 29 of the Bengal Tenancy Act, then an en- 
quiry should he directed, which will bring to 
light the prevailing rate of rent paid by oc- 
cupancy raiyats for similar lands in neigh- 
bouring villages. 

A Revenue Officer can hardly be expected 
to know the requirements of the Civil Courts, 
and it is proper that the Civil Court, in direct- 
ing a local inquiry under cl. (b) of S. 31 of the 
Bengal IVnancy Act, should indicate to the 
Officer what it is that the Court precisely re- 
quires. Nabin Chandra Saha y. Kula Chandra 
Dhur, 6 Ind. Cas. 50G-14 C.W.N. 914. 
JRXKIXS, (b.J. and Doss, J. 

(20-rt) S 3l, cl. (5). See No. 20, supra. 

(21) S. 32, cl. (a) — Decennial •periods to be 
distinct. 

The two decennial periods, mentioned in 
S. 32, el. (a) of the Bengal Tenancy Act, 
ought to be entirely distinct, and should not 
even partially overlap each other. Anoda 
ProBad Bhattaoharjee v. Nibarani Dasi, 
5 Ind. Cas. 290-11 C.L.J. 380. 

MOOKRR.7RR and TEUNON, JJ. 

(21-i) S. 32, cl. ifl). See No. 20, supi'a. 

(21- ii) S. 39, els. (1), (4). and (G). See No. 20, 
supra. 

(21-iii) S. 43. Sec No. 13, supra. 

(21-iv) S. 49. Sec No. 14, supra. 

(21-a) N.s, 49, 63, i60 (c) — Injunction, suit 
for — Restraining defendant, as under- 
raiyat, front building pucca house — Perma- 
nent lease granted by raiyat to under- 
raiyat — Lease^registered, rights of wider- 
raiyat under. 

The defendant, an nnder-raiyat of the plain- 
tiff, was in occupation of hastee land under a 
written lease granted by the plaintiff and 
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2* — Bengal Acta — (Co^ttinued)^ 

Act YIll of 1885 (Bengal Tenancy)— 

purportiDg to be of a permanent character. 
The lease had been admitted to registration, 
notwithstanding the provisions contained in 
cl. (2) of 8. 85 of the Bengal Tenancy Act. 

The plaintiff sued for a perpetual injunction 
restraining the defendant from building a 
pucca house on the land and for an order for 
the demolition of a pucca plinth said to have 
been already built. 

Held, that the plaintiff was not entitled to 
either of the reliefs prayed for, and that the fact 
that the lease would constitute a protected 
interest at a sale of the holding for arrears of 
rent was no reason why the defendant should 
be deprived of the right to build if he has that 
right under his lease. 

Semble : The lease would be void and the 
defendant would be liable to be ejected under 
cl. (c) of S. 49, after due notice to quit, as an 
under-raiyat holding otherwise than under 
a written lease. Sadhu Charan v. Sarba- 
mangalaDasi, 8 Ind. Gas. Go. 

Kichardson, J. 

(22) Sa» 49, 16% — Lcaullcn^d and tenant — 
Incmnbrance, avoidance of — Sale of several 
tenures together — Sj)eckd incidents of sale 
under rent decree — Bona fide purchaser — 
Under-tenants, eviction of, 

A sale, it is to be invested with the incidents 
of a sale under the Bengal Tenancy Act, ought 
to be of single holdings and not of more than 
one holding jumbled together, and the mere 
fact of the purchaser being a bo7ia Jide purcha- 
ser would not invest the Court with authority 
to give him the title which would accrue only 
under a special procedure laid down in the 
Bengal Tenancy Act (a). 

The procedure under the S. 49 of the Bengal 
Tenancy Act would have to be gone through 
in order to evict an under-tenant from year to 
year. Gopal Chandra v. Basir Gazi, 7 Ind. 
Gas. 17. 

Chatterjee, j. 

References : — (a) 34 C. 298 ; G C.L.J. 153 ; 
11 C.W.N. 497, F, 

(23) 8, 60 — /’resumption — Tenure — Amalga- 
mation, 

No tenant can, after amalgamation of his 
separate tenures, claim the presumption given 
by S. 50 of the Act, if the holding is not shown 
to have been held in its entirety since the 
permanent settlement. Ghanashyam Misser 
V. Kalanond Singh, 6 Ind. Oas. 790. 

HOLMWOOD and SHAllF-UD-DIN, JJ. 


2.— ‘Bengal Acia-~{C(mtinued), 

Act YllI of 1885 (Bengal Tenancy)— (Cfd.). 

(24) Ss. 60, 106 — Amalgaination of imures-^ 
Uniform pagmetU of rent for twenty yeara 
— Presumption of holding from permanent 
settlement. 

Where, in a proceeding under S. 105 of the 
Bengal Tenancy Act, it is found that the 
defendant is the owner of si^ separate tenures, 
which have been amalgiynated into one after 
the permanent settlement, and uniform pay- 
ment of rent for more than twenty years before 
the suit has been proved : 

Held, that the presumption, which would 
have applied to the r.ix different tenures if they 
had stood separately, would apply to the amal- 
gamated tenure under S. 50 of the Bengal 
Tenancy Act. Prlthi Chand Lai Chowdhury 
Y. Sheikh Hazari, 5 Ind. Gas. 453. 
ClIATTEllJEE, J. 

Referettces :—l Ind. Gas. 7 ; 13 C.W.N. 410 ; 
36 G. 287, D. 

(25) Ss. 30, 703, 106, 109- A, cL (J)— Presump- 
tion of holding from permanent settlement 
— “ Until the contrary i.s shoien ’* mean- 
ing of^Proceeding under 6*. 106 — Matter 
coming under S. 106— liar of second appeal 
— Finding ivitlmut consideration of evidence 
and withotit giving reasons — Civ, Pto, 
Code (Act V of 1908), S. lOO-^Proposal to 
party affair rent, 

A tenant is entitled, even though the pro- 
ceeding was taken under S. 105 of the Bengal 
Tenancy Act, to a second appeal, provided that 
in that proceeding, questions were raised and 
decided which properly come under the pro- 
visions of S. 100 (a). 

Thcicforo, where in a proceeding under 
S. 105 the defendant raised the objection that 
ho was a tenant holding at fixed rate, as that 
question involved the determination of his 
status as a tenant, which is a question coming 
under S. 106, a second appeal lies from tho 
decLsion of the Special Judge. 

The words “ until the contrary is shown,” in 
S. 50 of the Bengal Tenancy Act, mean that 
either it must be shown that the rate bad been 
raised at sometime after the creation of the 
tenancy and prior to the suit, or that the 
tenancy was created after the time of tho 
permanent settlement, and do not cover any 
conduct of the tenant, that is, it cannot be 
found that the presumption has been rebutted 
by any conduct of the tenanlp. 
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2,— Bengal A cts—(Cont%mied ) , 

Act Ylll of 1885 (Bengal Tenancy)— 

A finding of the lower Appellate Court, arriv- 
ed at without any consideration of the evidence 
and without giving any reasotis for differing 
.from the findings of the first Court, cannot lie 
accepted. 

Where the Settlement Officer, without stat- 
ing what rents he proposed as fair and equit- 
able under S. 105, clause (6), took the consent 
of the tenant to accept whatever rent the 
Court would settle a?r fair and equitable : 

that the proceedings were not in ac- 
cordance withlau. Choa Loll Mondal v. Ma- 
harajah Sir Rameshwar Singh Bahadur, 
5 Tnd. Cas. KK). 

Buktt and SnARFunniN, jj. 

References : — (a) 3 Tnd. Cas. 44U; 13 C.W. 
N. 1110; 10C.L.J.343 (F.B.), f/’. 

(20) Ss. rd) and lOG—Presumxdion of Jlviti/ 
of reni—Suit to entahlish rii/lit iritlioul 
briufjiufj suit under S. /Wi, whether mnbi- 
tainable. 

Where it is proved that certain holdings of 
certain tenants had been held at the same rents 
for periods of 27, 00 and 57 years respectively, 
and there was no evidence to prove that any 
different rents had ever been realised : 

Jleldt that, apart from any presumption 
under S. 50 of the Bengal Tenancy Act, the 
status of the tenants must be held .to be 
that of occupancy raiyats holding at fixed 
rents. 

The failure of a person to institute a case 
under S. lOG of the Bengal Tenancy Act, for 
the purpose of correcting an entry in a re- 
cord of rights, does not debar him from bring- 
ing a regular .suit to establish his right. Golab 
MiBBer v. Kumar Kalanand Singh, 0 Ind. Cas. 
217. 

BuKTT and SlIAKFUDDlN, ,JJ. 

References 11 C.W.N. 48 ; 28 C. 28, F. ; 
35 C. 1013; 12 C.W.N. 1032; 8 C.E.J. 322, 
dissented front, 

127) Ss, 50, 111, lll-A — Suit for correction 
or alteration of record-of-rights, if main- 
tainable — Whether such suit ia one under 
Bengal Tenancy Act — PresumjUion under 
S, 50. 

After the final publication of the Record-of- 
rights, in which the plaintiffs were entered as 
tenure-holders without fixity of rent, they 
brought a suit for a declaration that the re- 
cord was wrong and that they were raiyats 
with a fixed rent : 


2,— Bengal Acts— (Continued), 

Act VIII of 1885 (Bengal Tenancy)— (C^.). 

Held, that the suit was maintainable (a). 

Although such a suit is for a declaration of 
right under the Specific Relief Act, it is never- 
theless a suit authorised by and, therefore, 
under the Bengal Tenancy Act ; and conse- 
quently the presumption under S. 50 applies. 
Maharaja Sir Rameshar Singh BShadur y.*^ 
Raghunandhan Chowdhury, 5 Ind. Cas. 260. 
Chattkrjkk, j. 

Reference!i:—(a) 35 C. 1013; 12 C.W.N. 
1032; 9C.L.J. 322, i).; 35 C. 170; 7 
103 ; 12 C.W.N. 122 ; 11 C.W.N. 48 ; 28 C. 28 ; 
3 Tnd. Cas. 689 ; 0 C.E.J, S3 ; 13 C.W.N. Ill ; 
13 C.W.N. 181; 4 Ind. Cas. 677 ; 9 C.L.J. 
2S'I ; 4 Ind. Cas. 54, Relied upon. 

(28) S. 52 — Scope — Abatement of rent when 
can be claimed. See CiV. Biio. CODE, (1882) 
No. 214, 6 Ind. Cas. 206. 

(20) 6’. 00 — Rent, suit for, maintainability of 
— Registered iwoiwietor — Unr.rpunged reg- 
istered nm'tgage — Land Registration Act 
(VU of 1S76 JLC.), S. no, 

S. 60 of the Bengal Tenancy Act, read with 
S. 26 of the Land Rcgistrajtion Act, is no bar 
to a suit lor rent by a registered proprietor, in 
the face of an unexpunged entry in the regis- 
ter in the name of a former mortgagee. Syed 
Hasan Mustaab y. Mabar Mahto, 11 C.li.J. 
147 = 6 Ind. Cas. 163. 

Holmwood and Chatterjke, jj. 

(30) 05— Sale of tenure out and out for 
rent — Resale far xwevious arrears, vdiether 
Valid — Limitation Act (IX of 1908), Sch. 1, 
Art. 181 — Right to make the application. 

After a tenure has been sold out and out for 
the satisfaction of certain arrears, a portion of 
the same tenure cannot aftorw'ards bo sold for a 
second time for recovery of rent which had pre 
viously accrued 

Where such a sale for a second time takes 
place, an application to have it set aside under 
O. XXI, Rule 91, of the Civil Procedure Code, 
is governed by Art. 181, Limitation Act, and 
time runs from the date when the right to 
make the application accrues. Gopal Saran 
Narain Singh v. Mahomed Sheikh Ashham, 

6 Ind. Cas. 804 = 14 C.W.N. 1096. 

Brett and Vincent, jj. 

(31) S. 65— Conflict with S. 17 (3) of the 
Putni Regulation— Rent— First charge. See 
Regulation, VIII of 1819 (Putni>, No. 2, 
6 Ihd. Gas. 371. 
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2, —Bengal A eta— (Continued ) . I 

Act YIll of 1885 (Bengal Tenancy)— (C(^.) . | 

(31-a) S. 74 — JCabuliat — Payment of interest 
in default. Soo LEASE, No. 23, 12 (J.L.J. 
593. 

(31-5) S. 85. See No. 21-a, supra^ 

(32) S. 8.5 (C), (7) — “ Incumbrance,” mean- 
ing of — Transfer of non-transforablo holding — 
Effect. See LANDLORD AND TENANT, No. 6, 

11 C.L.J. 10. 

(33) Ss,8fj, 101 — Incumbrance — Sale of part i 

of lu)ldintj — Surrender of pait of holdiiuj, • 
whether valid. | 

Sale of a part of an occupancy holding is not j 
an incumbrance within the meaning of S. 101 ! 
of the Bengal Tenancy Act (a). 

There is no bar to a part surrender of n hold- 
ing by arrangcmeii t with the landlord as pro- 
vided by cl. 7 of S. 80 of the Act. j 

Defendant No. 2 sold a portion of his non- | 
transferable occupancy holding to defendant , 
No. 1 who did not pay rent for the part pur- ' 
chased, and defendant No. 2 surrendered the 
portion sold to the plaintilf, his landlord, who 
brought a suit for ejectment of defendant ; 
No. 1 : ; 

JfeUl, that the landlord plaintilt was entitled ■ 
to khas possession. Ananda Mohan Roy '> 
Chowdhury v. Guru Dayal Saha, 7 Tnd. Cas. 
19. ; 

ClIATTERJEE, J. 

i 

References: — (a) .5 lud. Cas. 116; 11 C.L.J. 

16 ; U O.W.N. 229, F. | 

(34) S. 87— Specific Relief Act (I of 1877) ^ ' 
S. 9 — Due course of law. 

A landlord, who proceeds to take possession 
of a holding after service of notice under E. 87 ; 
of the Bengal Tenancy Act, on the allegation , 
that there has been an abandonment by the j 

tenant, docs so at his own risk, ffe cannot be | 
said to take possession in duo course of law, so I 
as to bar a suit by the tenant for recovery of 
possession under S. 9 of the Specific Relief Act. j 
Suresh Chandra Mookerji y. Srimati Nesa 
Bibi, 11 C.L.J. 433 -6 Ind. Cas. 553. 

MOOKERJKE and TEUNON, JJ. | 

(34-a) S. 89. See No. 9-a, supra, I 

(35) Ss, 89, 2*35 — Ejectment— Notice — Tenant 
— Transferee from tenant. 

Defendant No. 4 took a lease from the plain- 
tiff, which provided that the tenant would not 
be entitled to alienate the lend nor to place it 


2. —Bengal A eta— (Continued ) . 

Act YlIl of 1885 (Bengal Tenancy)- (C/(i.). 
in possession of anybody else, and that, if the 
tenant acted in contravention of the condition, 
the landlord would be entitled to take posses- 
sion without recourse to Court. The defend- 
ant No. 4 having alienated the land to defend- 
ants Nos. 1 to 3, the plaintiil brought a suit 
for ejectment, which wii.s decreed. The defend- 
ants Nos. 1 to 3 appealed : 

Held, that Ss. 89 and 165 of the Bengal 
Tenancy Act were of no assistance to the appel- 
lants, as they were not tenants, and that, there- 
fore, they were not entitled to any notice. 
Buddhimanta Pramanik v. Sarat Chandra 
Bancpjee, 6 lud. Cas. 147. 

MooKERJEE and CaRNDUEE, .W. 

(3(i) Ss. 01, 0:1 —Application for reiiuirimj at- 
tendance of tenants at measurement of hold- 
intjs bu landlord — One application against 
several tenants if competent. 

S. 91 of the Beng.il Tenancy Act, does not 
contemplate that there should bo separate ap- 
plications under that section by the laiullord 
against each tenant. 

An application by the landlord, with reference 
to the several tenants having holdings m the 
land which the zamindar desires to measure, is 
competent under the section. Haji Shah 
Momtaz HosBain y. Raghu Nandan 8ahu, 14 
C.W.N. 231 = 5 Ind. Cas. 153 -11 C L.J. 216. 

Brett and Shaheuddin, .7.1. 

(36-a) S. 92. See No. 36, supra. 

(37) d .s amended by Act III of 1808, N- 80:1, 
els. (a), (c), {i}, S, lUO—Trespas'ier in ^tos- 
se.%siun of holding—Name erroneously 
^recofded — Suit to declare him trespasser 
under S. 106 — Amending of entry. 

The terms — “ occupier ” and “ occupant ” in 
els. (rt) and (c) of S. 102, were presumably 
added to cover the case indicated in cl.iuse (i) 
added at the same time. A purchaser of a 
non-transferable occupancy holding, being a 
trespasser, is not entitled to have his name 
entered in the rccord-of- rights under els. (a) 
or (c) of S. 102 of the Bengal Tenancy Act. 

Where such a person’s name was recorded, 
held, that the Revenue Oilioer proceeding under 
S. 106 acted properly in adding a note to the 
effect that he was a trespasser. Umedulla 
Sardarv. Ram Chandra Bhadurl, 14 C.W.N» 
812 . 


JENKINS, C.J. and Doss, J. 
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3.— Bengal Acta— ‘(Continued), 

Act YllI of 1885 (Bengal Tenancy)— (C^.). 

(37-a) S. 105. Seo Nos. 24 and 25, supra, 

(38) Ss. 105t lOOf 100 [before amendment by 
Act I, B.C. of liM)7 or Act /, A^C, 

of IU08) — Suit to declare entry in record^ 
of-riyhts erroneous^ after decision wider 
S, I05t if lies — Suit tinder 5. lOGy not ex- 
clusive remedy — Question of correcUicss of 
entries if should be raised under S, lOfi — 
Erroneous practice of revenue officers, 

A procooding under 8. 105 of tho Bengal 
Tenancy Act (before amendment by Act 1, B. 
C. of 1907 or Act I, K.B. & A.C. 1908), if pro- 
perly conducted, should have dealt exclusively 
with tho question of fair and equitable runt, 
the correctness of the entries in tho record-of- 
rights «as finally published being assumed for 
the purpose of such a proceeding. Questions 
as to the correctness of the entries could not 
therefore properly form the subject of an en- 
quiry under S. 105 (a). 

S. 109 of the Act clearly indicated that S. 106 
did not provide an exclusive remedy against 
erroneous entries in tho record-of-rights (6). 

A decision in a proceeding under S. 105, in 
which no question as to the correctness of the 
entries was raised, would therefore bo no bar 
to a civil suit questioning the correctness of 
the entries in tho rocord-of-rights. Pandab 
Dowari Das v. Ananda Kishun Chakrabutty, 
14 O.W.N. 897 = 7 Ind. Cas. 102 = 12 C.h.J. 
195. 

Mookerjke and Caknuuff, jj. 

References :— (a) 37 C. 30 S.G. ; 10 C.L.J. 
543; 13 C.W.N. 1149 (1909); 35 0- 17G S.C.; 
12 C.W.N. 122, It. (6) 35 0. 1013 S.G. ; 12 
C.W.N. 10.32, diss. 

(39) Ss, lOOt 106. 109 — Defence taken to ap- 
plication uiuler S. 105^ “ whether subject- 
matter of application wider S> 10,V' with- 
in S, 109 — Res judicata — Decision of 
matter under S. 106 given in proceeding 
under S. lOo, whether res judicata. 

A defence taken to an application under 
8. 105 of the Bengal Tenancy Act that a cer- 
tain land his lakheraj is not tho subject-matter 
of an application made under S. 105 or 106 
within the meaning of S. 109 as it stood 
before 1907; and a subsequent suit for declara- 
tion that tho land was tho millik lakheraj of 
the tenant-plaintiff is competent and not bar- 
red under 8. 109. 


2. — Bengal Ac ts’— (Continued). 

Act YIII of 1888 (Bengal Tenancy)— (CM.). 

If tho tenant pleads a bar to the settlement 
of rent, which can properly come under 
8. 106, without any apparent objection by the 
landlord, who is making the application, the 
decision is a competent one, but is open to 
second appeal. But tho decision operates as 
res judicata so far as tho question under 
S. 105 is concerned, that is, the question of the 
settleiueut of rent, and does not operate as res 
jiulicata in regard to the question whether the 
tenant has a millik lakheraj. Mispi Chowdhury 
V. Rameshwap Singh Bahadup, 7 Ind. Cas. 
71. 

HOT.MWOOD and SHAKFUDDIN, JJ. 

(lOj Ss, JO'}, 109 (d) — second appeal — Failure 
oj plaintiff to establish ground of enhance- 
ment — Decision settling rent — Sub-division 
of tenancy —Creation of new tenancies — In- 
tention of parties. 

When, in a proceeding under the Bengal 
Tenancy Act, S. 105, the Special Judge has 
held that the plaintiff has failed to establish 
his grounds for asking for a settlement of rent 
at a higher rate, the decision is one settling a 
rent within tho meaning of 8. 109 (3) of the 
Act, and no second appeal lies to the High 
Court (a). 

When tho lands of a tenancy have been sub- 
divided, if a question arises whether new 
tenancies have been created, tho answer must 
depend upon the intention of the parties ; no in- 
Hcxible rule apart from intention can he laid 
down (6). W. M. Grant y. Ram Rakhar 
Bhagat, 6 Ind. Cas. 501. 

HOIiMWOOB andSlIARF-UD-DlN, JJ. 

References • — (a) 4 C.L.J. 138; 33 C. 837, F, 
(b) 3 Ind. Cas. 300; 14 C.W.N. 335 ; 11 C.L.J. 
56, Appr.; 1 Inu. Cas. 4; 36 C. 287; 13 C.W.N. 
All ; 2 Ind. Cas. 415; 10 C.L.J. 45; 13 C.W.N. 
962, R. 

(H) As amended by Act III (R.C-) of 1698, 
ami before amendment by Act I (B.C A 
of 1907, Ss, 105, 115Ss. 50, 102 (6), 
10:i-A, 103-B, 106, 107, 109-A, lll-Re- 
aml-of-rights, final jfublicatiofi of —Laml- 
lord's application for settlement of rent oj 
tenant entered as occupancy raiyat — Baiyat 
if may plead Jixity of ^ rent under 
S. 50 — Question of status if 'may be raised 
in such proceeding— Second appeal. 

In proceedings by tho landlord for settle- 
ment of rent under 8. 105 of the Bengal 
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2,-— Bengal Acia-^-iContinued), 

Act Ylll of 1885 (Bengal Tenancy)— 

Tenancy Act as it stood before its amendment 
by Act 1 (B.G.) of 1907, the tenants wore in 
practice allowed to take objections which would 
properly come under S. lOG of the Act ; and 
when, in such a proceeding, the lower courts 
decided any such matter, a second appeal would 
be entertained by the High Court. 

A tenant in such a proceeding is entitled to 
the benefit of the presumption of fixity of rent 
arising under S. 50 of the Bengal Tenancy Act 
from proof of uniform payment of rent for 
twenty years, S* 115 of the Act not displacing 
such a presumption in a proceeding under 
S. 105 or S. 106. 

Queer e : — Whether the words “ recorded 
under this chapter in S. 115 mean “ recorded 
after all chances of amendment of the record 
under any other provision of the chapter are 
over, including a suit as contemplated by 
S. 111." 

The view expressed in 26 G. 617, that 
S. 1 15 contemplates a case in which a raiyat 
is seeking to get the benefit of the presumption 
for a period subsequent to the time when the 
rocord-of-rights was framed ” disapproved, as 
being opposed to the plain terms of the section. 
Pirthi Chand Lai Chowdhry v. Sheik Basarat 
All, 13 O.W.N. 1149 (F.B.) = 10 C.L.J. 343 = 

3 Ind. Gas. 449 = 37 G. 30. 

Jenkins, c.j., Stephens, Mookek.iek, 

COXK and CHATTKR.IEE, JJ. 

(42) 10(j — Suit for declaratory decree-- 
Court Fees Act, VII of 1670, Sch. II, 
Art. 17 j cl. (J) and S. 7, sub-sec. I V, cl. (c). 

A suit under S. 106 of the Bengal Tenancy 
Act is a suit for a declaratory decree, and the 
Court-fee payable is Bs. 10, in all cases (a). 

BatU Chandra Girl Mohan t y. Oopal Chandra 
Rai, 7 Ind. Gas. 627. 

jMOOKEKJEE and SHARE- LID-DIN, JJ. 

References'. — (a) 5 Ind. Gas. 141 ; 11 C.Ij.J. 
158, Uiss. 

(42-fl) S. 106. See Nos. 25, 26, 37, 38 and 39, 
supra. 

(43) S.s. 106, 100, III (a)-^Iiecord-of- 7 'ights— \ 
Suit under S. 106, iclielhcr ejccluswe ; 
retnedy—Suit only to correct or alter entries ! 
— Suit claiming oilier reliefs — Maintain- { 
ability of suit in Civil Court. 

Although it may bo that a suit solely for 
alteration and correction of certain entries made 

8 


2. --Bengal Acts— (Continued), 

Act YIIl of 1885 (Bengal Tenancy)— (Cfd.). 
in a rccord'Of-rights would not lie in the Civil 
Court, yet a suit in which other reliefs also are 
claimed — a declaration that the land in dispute 
is the lakheraj milik land of the plaintiff and 
not mal land, and a declaration that the plaint- 
iff bad acquired the right of milikdar lakhcraj- 
dar of the land by virtue of his adverse posses- 
sion thereof for upwards of twelve years, and a 
doj'l.iration that certain <Jf the entries were in- 
correcT.— is maintainable in the Civil Court. 
Mukti Nath Thakur y. Hon'ble Maharaja 
Rameshur Singh Bahadur, 7 Ind- Gas. 340. 
WOODUOFFE and TEUNON, JJ. 

References 12 O.W.N- 1032 ; 35 C. 1013 ; 8 
C.I..J.322. dist.-, 6 Tiid. Gas. 217; 12 C.L.J. 
107 ; 14 C.W.N. 884 ; 7 Ind. Gas. 102 ; 14 C 
W.N. 879, Aj>pr. 

(13-n) S. 109. See Nos. .38, 39 and 43, supra. 

(43-5) S. 109 (3). Sec No. 40, supra. 

(4:3-c) S. 109.A, cl. (3). Sec No. 25, supra. 

(•l3-fi) S. 111. See No. 27, supra. 

(4.3-e) S. 1 11- A. See Nos. 27 and 43, suirra. 

(43-/) S. 115. See No. 41, supra. 

(11) Ss. II6 as amended by Act IIT of 181 H 
(B.C,) — Decision by Hevenue Officer — 
Lakheraj or no lakheraj — Jurisdiction of 
Officer — Kes judicata. 

The question whether the land is lakheraj or 
not is one which the Revenue Oflicor is not 
competent to deckle under S. 106 of the 
Bengal Tenancy Act as amended by Act HI of 
1898 (B.C.) ; and, therefore, bis decision on that 
question, being without jurisdiction, does not 
operate as a decree and is not binding as res 
judicata between the parties in a subsequent 
suit.* Rowland Hudson y. Mahibir Tewari, 
5 Ind. Gas- 133. 

HARINGTON and CHATTERJKE, JJ. 

References .—21 C. 38 (P.B.), F.\ 17 C. 721. D. 

(44-a) Ss. II8-A, sub s. {:!) 170— Suit 

by co-sharer landlord for his share of rent, 
making co-sharer party and offering to raise 
valuation if anything found due to co- 
sharer — Decree for arrears due on account 
of holding — Claim not allowable in such 
case—C.P.C. {Act XIV of 1882), S. 278— 
(\P.C. (Act Voflim), O. XXI, r. 38. 

Certain co-sharer landlords in a suit for rent 
stated that they had not been able to obtain 
precise information as to what might be due to 
their co-sharer whom they made pro forma 
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2.— Bengal Acts—(Continiu:d). 

Act yill of 1885 (Bengal Tenancy)— 

(Icfcndaint, but they h«id reason to believe that 
nothing was due to him, and that they con- 
sorjnently sued for what was due to themselves 
but they offered to inci’ease the valuation of 
the suit if it should turn out in the end that 
rent was still duo to their co-sharer. Neither 
the co-sharer nor the tenant entered appearance 
and an ex parte decree was passed. 

Held, that, as the co-sharer did not appear, 
the plainlifTs were entitled to proceed on the 
assumption that nothing was due to him, and 
the decree, therchjrc, was a decree for the whole 
sum then due to the entire h()d> of landlords, 
and the plaintiiTs were entitled to treat the 
decree as one for arrears of rent in respect of 
the entire holding within the meaning of S. 170, 
Buh-S. (1) of the llongal Temincy Act, so as to 
exclude the application of r. 58 of O. XX I of 
theO.'P.C., 1908, and, therefore, no claim could 
be allowed to be made to the holding which 
was put up for sale in execution of the decree. 
Nanda Lai v. Kala Chand, 8 Tnd. Gas. 50. 
MOOKKIUKK and Tki nOX, J.T. 

(45) 5. — Second appeal ^Determination 

of annual rent — Decree not at admitted 
rate but as a lesser one —Admitted rate — 
Admission to be taken as a whole. 

Where the lower appellate Court gives a 
decree to the plaintiff in a suit for arrears of 
rent, not at the rate adiniltod by the tenantf 
but at a lessor rate which is not the jama sot 
up by the defendant-tenant, a second appeal 
lies to the High Court (a). 

In decreeing a rent suit at the admitted 
rate, it is incumbent on the Court to accept 
the admission of a tenant as a whole, regard 
being had to the question whether the lahd in 
the possession of the defendant is the same as 
when the tenancy was created. Shib Nath 
Dhar v. Annoda Prosad Dhar, 5 Ind. Gas. 340 
= 11 G.Ij.J. 382. 

GASPEHSZ and OOSS, .M. 

Reference : --(a) 1 G.W.N. 711, Z?. 

(46) Ss. Lj.’f. 1:13 — Question relating to title to 
land decided incidentally — Bar of apiieal — 
Suit for rent oj tank^ whether governed by 
Bengal Tenancy Act — Fishery, meaning 
of — Civil Procedure Code (Act V of lOOS), 
S. 115 — Decree — Refusal to exercise juris- 
diction — Apjieal. 

S. 153 of the Bengal Tenancy Act does not 
say that the question of title decided in a rent 
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Act Ylll of 1885 (Bengal Tenancy) -(Cfcf.). 
suit must be decided as an issue substantial and 
material to the case. Therefore, if an issue as 
to title is decided even incidentally between 
parties having conilicting claims, that section 
will not bar an appeal. 

A suit in respect of the rent of a tank, whore 
the lease is not only of the water hut of the 
laud underneath and of the fruits of trees on 
the banks of the tank and of the right to rear 
lish, is not one governed by the Bengal Tenancy 
Act, and the provisions dI the S. 153 are not 
applicable to it so as to bar an appeal. 

The right over fishery in S. 193 of the Bengal 
Tenancy Act is the right to rear and to catch 
fish, without any roference to or connection 
with the land underneath or bordering on the 
water. 

Where, in an appeal from a decree of tho 
first Court in a suit for arrears of rent in res- 
pect of a tank, the lower appellate Court passed 
a decree dismissing the appeal as not maintain- 
able under S. 153 of the Bengal Tenancy Act, 
and a second appeal was preferred against that 
decree : 

lleldf that, although the appellant might 
have applied under S. 115, Civ. Pro. Code, 
1908, there was nothing to prevent his coming 
in second appeal on the question of jurisdiction. 

Qour Mohan Ohose v. Chandi Charan Ghose, 

5 Ind. Cas. 158. 

CHATTEltJKE, J. 

(46-i) S. 155. See Nos.'O, 9-a and 35, supra. 

(46-ii) S. 158.H, sub-S. 2. Sec No. 44-rt, 
supra^ 

(4r)-iiij S. 159. See No. 15, supra. 

(46-a; Ss. 1511, 160 161— Distinct tenure — 
Share of tenu ? when considered as separate 
tenure — Burden oj jmmf — Purchaser suing 
for annulment of incumbrance— Protected 
interest, 

A share in a tenure, which has been duly and 
effectively recognized by both the landlords and 
the tenants as a sepcarated share, constitutes a 
distinct tenure ; and when such a tenure is sold 
in execution of a decree for arrears of rent duo 
in respect thereof, the purcha.ser acquires the 
rights of a purchaser of an entire tenancy within 
the meaning of S. 159 of the Bengal Tenancy 
Act (a). 

" The burden is upon the purchaser to prove 
that the interest sought to bo annulled is an 
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Act YIII of 1885 (Bengal Tenancy)~-(C^rl.). 

incumbrance within the meaning of cl. (n) of 
S. 161, and if bo proves this, he starts his case 
Hufliciently ; the burden then shifts upon the 
tenant to prove that he has a protected interest 
within the meaning of S. IGO (6). Somfp Jama 
V. Mahabharat Bakta, 7 Tnd. Gas. 910. 
Mookerjf.k and Teunon, j.t. 

References : — (a) 6 C.W N. Ixxx, Rel. (6) 9 
C.L.R. 449 ; 13 C. 1 ; 0 C.L.J. 400 ; 1 Ind. Gas. 
SOG; 13 G.W.N. 720, 1>. 

(46-6) S. 160 — See No. 4G-rt, suprfi. 

(46-c) S. 160 (c) — See No. 21-/T, 

(47) S, 161 — Kncuinbruiwe — Absolute tran\fer 
of raiyati interest in portion of holdimj, 
whether cncumbranre. 

WheVo an absolute transfer of the interest of 
raiyati in a portion of the holding takes place, 
such transfer is not, within the definition of 
the word “encumbrance” in S. 161 of the Ben- 
gal Tenancy Act, a limitation of the tenant’s 
interest, but a complete extinction of bis inter- 
est in the portion transferred. Bipin Behary 
Nandan y. Jadu Nath Chatterji, 6 Ind. Gas. 
451. 

Dass, j. 

References :--ll O.Jm:! . IG; H G.W.N. 229; 

5 Ind. Gas. IIG, F, 

(47-a) S. 161. Sec Nos. 33 and 4G-A, supra, 

(48) S. IfiT — Inruinbrnnoe — Tenure — Oceu- 
paney rniyat — Kmblements, laio of. 

Where land w'as let cnit to a tenant for pur- 
poses of reclamation at a progressive rate of 
rent, which, when maximum, was fixed in 
perpetuity, and it w'as further provided that 
the land was to be held by the tenant from 
generation to generation who might transfer 
the same and construct houses, Ac. 

Held^ that the tenancy was in the nature of 
a tenure and therefore not a protected interest 
under S. 167 of the Bengal Tenancy Act. 

l^er Mitra, J. (on second appeal). There is 
no law of emblements in thi.s country. On the 
termination of the tenancy, the right of the 
landlord to re-enter accruing, he is entitled not 
only to take pos.scs.sion of the land but also of 
the standing crops on it. Akhil Chandra 
Mandal v. Sarendra Nath Dutt, 11 G.L.J. S7 
= 5 Ind. Gas. 30G. 

Maclean, c.j., and Pratt, .t. 

( 49 ) S. 167-^Incu7nh7'ances — OccuxMiicyraiyat 
— Raiyat at fixed rates. 
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Act YIII of 1885 (Bengal Tenancy)— (C/d.). 

Where land was let out to a tenant for pur-^ 
po-^cs of reclamation at a progressive rate of 
rent which, when maximum, was fixed in 
perpetuity, and it was further provided, that 
the land was to be hold by the tenant from 
generation to generation, who might transfer 
the same and make gardens, houses and tanks : 

Held, tliafi the tenancy was in the nature of 
a tenure and therefore not a protected interest 
within the meaning of*S. 167 of the Bengal 
Tenancy Act. 

Per Mookerjee, J. (affirming Doss, J.). — A 
raiyat at a lived rate of rent, though he may 
hold his land for twelve years, does not become 
an occupancy rai\at so as to make his holding 
a protected interest under S. 1G7 of the Bengal 
Tenancy Act. Bhut Nath Naskar v.Manmatha 
Nath Mitra, 11 G.L.J. 98= 13 G W.N. 1025 = 

2 Ind. Gas. 675. 

.lENKINS, C.J., and :M0()KKRJER, J. 

(50) S, 16?-- * Fueinnb: (inter means irholc 
body of cncnnibnuii'ers — Notice to am 
Muktciir — ^\l^en am miiktear is husband 
oj principal and conducted proceed inys on 
her behalf, notice to him sufpeient. 

S. 167, Bengal Tenancy Act, provides that 
an application to the Collector should be to 
serve notice on the oneiinibrancer : 

Held, that this means iin the whole bod> of 
the encumbrancers, and if the notice is not 
served within time, upon any of several cncum- 
brince, jointly interested in the encumbrancers, 
the notice is bad in respect of the others also, 
and the encumbrance will not stand annulled 
by reason of its service (n). 

In an ordinary case, notice to an ordinary am 
muhtear may not be a notice to bis principal ; 
but vihen the am muktear is the husband of 
the principal and conducted proceedings on her 
behalf, notice to him of an cncumbrarico will 
•e considered notice to her. Srimati Khyanta 
Kali Dasi v. Kedar Nath Kaji, 5 Ind. Gas. 
552. 

ClIATTERJEK, J. 

Reference ‘—{a) 32 C. 710, F, 

(50-a) S, 167. See No. 22, supra. 

(51) Ch. XI Vt Sale under — Decree for entire 
rent by co-sharer hmdlord registered ns 
sole proin'ietor and declared so by a compe- 
tent Cow't for the time, effect of — Bengal 
Te)ia7icy Act, S. 167 — Incumbrance, annul- 
ment of a subordinate, without annulling 
a superior one, if valid. 
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A sale in execution of a decree of the whole 
rent obtained by a landlord, who at the time 
of the suit is the solo registered proprietor and 
who has been placed and maintained in posses- 
sion by a competent Court, operates as a sale 
under Ch. XIV of the Bengal Tenancy Act, 
cveni f it transpires ultimately, as the result 
of litigation in a title suit, that he is not the 
sole landlord and hij-.s co-sharers in the pro- 
perty. 

It is not competent to a purchaser at a sale 
held in execution of a decree for arrears of rent 
to annul, under S. 167 of the Bengal Tenancy 
Act, an incumbrance upon the property, with- 
out annulling at the same time a superior 
incumbrance directly subordinate to the in- 
terest purchased. Maflzuddin v. Aautosh 
Chakravarti, 11 C.L.J. 141 =14 C.W.N. 352. 

l^IOOKKRJKE and TEUMON, JJ. 

(52) S. 170 — Kxocution of rent decree — 
Tenure or holding — Claim — Jurisdiction to in- 
vestigate claim. See Clv Pro. Code (1008), 
No. 123, 7 Ind. Cas. 400. 

(52*a) S. 170. See No. J4-rt, sitpra, 

(53) S, 170, Cl. (,‘i) — Sale oj tenure for 
arrears of rent—Dvpusit ajter sale — Jly 
whom to be made — Acceptance of deposit 
on ^previous occasion — Ground for accept- 
ance on subse<nwnt occasion. 

The purchaser of a share in tenure adver- 
tised for sale in execution of a decree for arrears 
of entire 16 annas rent against the recorded 
tenure-holder is entitled to make the deposit of 
the amount under S. 170, cl. (3) of the Bengal 
Tenancy Act to prevent tho sale, becauVsO ho 
has an interest in the tenure and the interest 
which he possesses is voidable upon the sale (a). 

If, on a previous occasion, tho transferee of 
a tenure had been allowed to make a deposit 
under S. 170, cl. (3) of the Bengal Tenancy 
Act, the Court ought to allow him to make a 
deposit on a subsequent occasion (6). Jugal 
Mohini Dasi y. Srinath Chatter jee, 7 Ind. 
Cas. 477. 

MOOKERJEE and CARNDUFF, JJ. 

References: — (a) 13 C.W.N. 1175 ; 3 Ind. 
Cas. 835 ; 10 C.L.J. 473, F. (5) 10 C.W.N. 
438, F. 

(M) S. 173 j cl, (3) — Appeal, whether lies 
against order ujidcr — Test to be applied. 
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what is — Application by unrecorded co- 
sharer in tenancy — Representative of jtulg- 
ment-debtm' — C.P.C, (Act V of J90b), 
S. 47. 

No inflexible rule can be formulated that an 
order under S. 173 is or is not appealable as a 
decree. Tho test to bo applied in tho circum- 
stances of each case is, what is the true nature 
of tho question raised, that is, whether the 
question relates to the execution of the decree, 
and who arc the parties or their representa- 
tives. 

An unrecorded co-sharer in a tenancy is not 
a reprosontative-in intcrest of tho recorded 
tenant within the meaning of S. 47 of the C.P. 
C. (1908). Therefore, where an application was 
made by an un-rceorded co-sharer for the set- 
ting aside of a sale on the ground that the 
judgment-debtor, the recorded tenant, had pur- 
chased tho holding through another person, 
and the Court «ets aside the sale, the order 
was not appealable (a), Joytara v. Ram 
Krishna Seal, 7 Ind. Cas. 769, 

MOOKERJEE and SH.\UF-UD-DIN, JJ. 

References (a) 21 0. 825, F. ; 24 C. 707 ; 1 
C.W.N. 534, D.; 3 C.W.N. 184, R. 

(54-a) S. 178 (1) (c). See No. 9-a, supra. 

(51-5) S. 180, sub-S. 1. See No. 13, supra. 

(55) S. 433-/1 — Res judicata — Civ. Pro, 
Code (Act Vof 1908), S. 13. 

A record of- rights was prepared and finally 
published on the 31st December, 1898. In a suit 
for rent which subsequently fell due, rent was 
claimed at the rate stated in tho khatian ; the 
Court did not allow the plaintill rent at 
the rate claimed, but at the rate admitted by 
the defendant. In a second suit of rent for a 
period subsequent to that for which the first 
suit was brought, plaintiff claimed rent again 
at the rate mentioned in the khatian. 

Held — That inasmuch tis the khatian was 
not considered in the earlier suit, the presum- 
tion under S. 103-B of the Bengal Tenancy Act 
in its favour continued, and the Court should 
consider the same as evidence in the case. 
Sarifuneisa Chowdhupani v. Sasadhar 
Moulik, 14 C.W.N. 364 = 6 Ind. Cas. 781. 
CASFERSZ and DOSS. JJ. 

(55-a) S. 193. See No. 46, supra, 

(56) Sch. Ill, Art. l—Misjoinder — Causes of 
action — One suit for possession of lands in 
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Act YllI of 1885 (Bengal Tenanoy)--(C/<2.). 

tenant's holding and those obtained by 
encroachment on Khas latid of landlord— 
Limitation — Bengal Tenancy Act (V[IT of 
1885), Sch. Ill, Art. 1— Deposit by alleged 
transferee of tenant— -Protest by landloi'd — 
Withdrawal of amount — Estoppel— C(yn- 
duct of landlord. 

Where the plaintiff sued to recover possosKion 
of certain lands as being lands part of which 
was in the possession of the defendants Nos. 3 
and 4 as their holding, and the rest as obtained 
by them by encroachment on the khas land.*- of 
the landlord : 

Held, that there was no possible objection to 
the joining of claims for these lands in one 
suit, and that the suit was not bad for mis- 
joinder of causes of action. 

Where the suit has been brought by the 
plaintiff to recover possession from defendant 
as a trespasser who is in possession of the lauds 
in suit without any title, the provisions of the 
llcngal Tenancy Act have no application to the 
suit, and the suit is not barred by Art. 1 of 
Sch. Ill of the Bengal Tenancy Act. 

The plaintiff-landlord had brought a suit 
for rent against his tenants, defendants Nos. 3 
and 4, and got a decree in execution of which 
the holding was advertized for sale ; defendant 
No. 1 appeared and asked for permission to 
deposit the decretal amount, stating that ho 
\\as the representative of defendants Nos. 3 and 
4. The plaintiff protested against the defend- 
ant No. 1 being allowed to make the deposit, 
and in spite of the protest he was allowed to 
put in the money. The plaintiff withdrew the 
amount : 

Held, that if was impossible to hold that the 
conduct of the plaintiff in withdrawing the 
amount could be regarded as barring him in a 
suit for possession against defendant No. 1. 

Prodyat Kumar Tagore v. Mahomed Hussain 
Khan, 7 Tnd. Cas. 80. 

BRKTT and VINCENT, .M. 

(57) Sch. IT, Art, 8 — Limitation, special — 
Ouster — Settlement, colourable and sham. 

In order to bind the tenant by a short period 
of limitation of two years, under Art. 3 of 
Sch. II of the Bengal Tenancy Act, it must bo 
strictly shown that the ou.stcr is an ouster by 
the landlord and known to the tenant as such 

Therefore, where the ouster was by an alleg- 
ed settlement from the landlord, which is 
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Act YIII of 1888 (Bengal Tenancy) — (Old.). 
found to ho a colourable and sham transaction, 
the tenant suing for recovery of bis holding 
will not be bound by the special limitation. 
Arman Gazi v. Krishna Chandra Nandi, 5 
Ind. Cas. 383. 

WOODKOFFE, J. 

lleference : -3 C.W.N. 215 (217), R. 

(58) Sch, in. Art. G-^Jipplication for exe- 
cution — Judgment -deb tin' discovered to 
have been dead on date of application — 
Application for substitution after expiry of 
period of limiiation — Limitation. 

The decree- holder applied for execution of a 
decree for rent on the last day of the period of 
limitation allowed by Art. G of Sch. HI of the 
Tonaney Act, and subsequently discovered that 
the judgment-del)tor had died before the date 
of the application and, without unreasonable 
delay, got his legal representati\t* substituted 
ill his place, and proceeded with the execution 
as against the latter : 

iicW— That the proceeding against the legal 
representative of the judgment-debtor was in 
continuation of the proceeding started on the 
last day of limitation, and was not tirnc- 
barred. Kumar Kalanand Singh y. Chandra 
Kishore Jha, 1 1 C.W.N. 1)71 12 C.D.J. U)2 

6 Ind. Cas. 971. 

ItOhMWOOn and SHAltFCDDIN, .T.t. 

(59) Relationship of landlord .and tenant 
found to be wanting — Applicability of, Ri'u 
Res .JrOK’ATA, No. IG, 7 Ind. Cas. IT. 

Act XII of 1887 (Bengal, N.W.P. and Assam 

Civil Courts). 

(1) S. 19- Does not control S. 331. C.P.C-. 
(1882).* Sec ClV. Pljo. Code (1882), No. 21, 

6 Tnd. Cas, 573. 

(2) S, 81— Court Fees Act (VII of ISUi), 
S. 11 — Valuatum of suit — Execution of de- 
cree — Deficiency made good — Appeal — 
Jurisdiction, 

So long as there has been no order accepted 
by the plaintiff to make good the deficiency, 
the original value placed by the plaintiff must 
be taken as the value of the suit, for the pur- 
pose of regulating the jurisdiction of the appel- 
late Court ; but when there has been such an 
order made and accepted by the plaintiff, from 
that moment the value of the suit must be 
taken as being in accordance with the fee actu- 
ally paid by the plaintiff (a). 
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Act XII of 1887 (Bengal, N.W.P. and Assam 
Civil Courts/— (Concluded}. 

So, wbcrtj :i suit fui- sjilc on foot of a mort- 
gage was valued at Hs. 1,015, but the plaintiil 
prayed for the redemption of prior mortgages and 
for a decree, for the (consolidated amount, ex- 
ceeding Rs. 15,000, and the ('ourt granted him 
a decree in terms thereof in the event of the 
mortgag(M'’s tlefault, eonditional upon his 
making good the delii-ieney in Court fees, and 
the dclleic'ney was made up, held, that the pro- 
per apprillate forum was the High Court, and 
not the District Judge. Srirainan Lalji v. 
DesraJ, 7 A.D.J. 203 32 A. 222. 

Knox and RlCHAiins, jj. 

lieferences : -(a) 31 C. 951 (F.B.) F. \ 10 A. 

2S0, D. 

(3) S. 21. See ^Ir.SNK ruOKlTS, No. 2,7 
lud. Qas. 77H. 

Act XY of 1891 (Murshidabad). 

(HS. I -Limitation ActiXVof IS??), Sch. IT, 
Arts. 7/2, /'// — Limitation apjdicahle 

to suit for possession of scheduled land by 
Naimh Bahadur — Statute, inierin'ctation 
of — Marginal notes — Thak map — Survey 
map — Kvidenvc — Adverse possession, cluir^ 
acter o f— Doctrine of constructive po.ssesHion 
not to be extended in favour of ivrony doer 
— Keidetwe of possession — Presumption that 
possession yoes with title. 

S. 4 of the ^lurshidahad Act restricts the 
application of Art. 142 or 144 of the Limita- 
tion Act to a suit by the Nawab Bahadur for 
the recovery of any portion of the scheduled 
property ; that is, the section embodies a rule 
of limitation applicable to suits for possession 
by the Nawab Bahadur in respect of the s<^hc- 
duled land. 

Therefore, the Nawab Bahadur is entitled to 
sue for recovery of any partion of the .scheduled 
property within GO years from the date of 
adverse possession or assertion of title, unless 
the defendant had acquired statutory right 
before March 21, 1891, when the Act was pass- 
ed. 

There has been considerable divergence of 
judicial opinion upon the que.stion whether 
marginal notc.s ought to be relied upon in the 
interpretation of a statute. 

The thak and survey maps afford important 
evidence of possession at the time they were 
made. They also afford valuable evidence of 
title (n). 
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If the thak map is proved, on the face of it, 
to have been made in the presence of the par- 
ties or their agents, it may be treated as evi- 
danee binding upon them (i). 

No hard and fast rule can be laid down that 
a survey map is more reliable than a thak 
map; tlic one that more clearly agrees with 
the local landmarks is the one which «hould 
he followed. 

Adverse possession, in order that it may bo 
effective to destroy the title of the triie (jwner, 
must be possession adequate in continuity, in 
publicity and in extent of area (c). 

Possession to be advcl^>c must bo actual, 
visible, exclusive and hostile ((/)• 

The doctrine of constructive po.ssession can- 
not be applied in favour of a wrong-doer, whose 
possession must be conlined to actual posses- 
sion, that is to say, if he relies on adverse 
possession, he can succeed only as regards the 
portion of the land in suit of which he proves 
actual possession for the statutory period (e). 

When the ovidoiiee of possession comes to 
be tested, if it is found to bo of equal weight 
on both sides, the presumption would be that 
pos.session went with the title (/). Reisud- 
Dowla Amir-ul-Umra Nawab Bahadur of 
Murshidabad v.Qopinath Mandal, 6 Tnd. Gas. 
392. 

:^IOOKKlMHK and CARNDPFF, JJ. 

References (a) 22 0. 252 ; 30 C. 291 (P.C.); 
8 C.W.N. 809 ; 5 Bom. L.R. 1, R. (b) 25 W.R. 
179, F. (c) 27 C. 943 (P.C.) ; 27 I.A. 13G ;4 
G.W.N. 607, F. (U) 31 C. 397; 35 C. 9G1 ; G 
C.UJ, 735 ; 12 C.W.N. 127, F. (e) 3 C.L.J. 
31G ; 35 C. 901 ; G C.L.J. 735 ; 12 C.W.N. 127. 
F. (f) 20 W.R. (P.O.), 25, R. 

Act 1 of 1895 (Public Demands Recovery). 

(1) Certificate, sale, setting aside of — No sunt 
due — Certificate and sate without jurisdic- 
tion — Civil suit, competency of — Debt — 
Contract Act {IX of 1H7 2), Ss, 5.9, tJO. 

When a sale has taken place on the basis of 
a satisfied decree, the satisfaction of which has 
been certiGcd to the Court, the sale is void and 
ineffective to pass any titles oven to a bona fide 
purcliaser for value without notice. 

If circumstances are established which show 
that the sale has been held without jurisdiction, 
the sale cannot he rightly treated as one made 
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Act 1 of 1893 (Public Demands Recovery) 

— {Caniinued), 

under the provisions of the Aet., and may con- 
sequently be challenged by a civil suit without 
recourse to the procedure provided by the Act ; 
in other words, in a case of this description, as 
there is no foundation for the exorcise of juris- 
diction by the revenue authority, the pcr^»on 
injuriously aJToctcd is not deprived of his remedy 
by recourse to the ordinary law. 

A debt under the Public Demands Recovery 
Act is nothing but a debt, and the general law 
laid down in Ss. 59 and GO of the Contract Act 
applies to it. Where, therefore, an amount 
was paid in the Collectoratc for di'^charge of 
arrears of June, 1905, and the Collector appro- 
priated part of it to the satisfaction of earlier 
arrears, and issued a certificate : 

Held, the Collector had no jurisdiction so to 
do, and the sale held under such certificate was 
void. Nandan MiBser v. Harakh Narain, 11 
G.L.J. ‘266 -5 Ind. Gas. fifi7 = 14 (bW.N. 607. 
HOTiMWOOD and CHVTTKlUKIi. JJ. 

llefaetice : — 11 G.L.J. ‘254, F, 

(‘2) Sh. 10, 12, irj, 77,24, 20-^Ceriificnte of 
sale — Suit to set aside, if lies — Amount of 
certificate i^aid after issue — Sale, if void — 
Sale in execution if decree after satisfac- 
tion certified — Rifjht of innocent purchaser 
— Ilai'dshijfS — Speculative purchase, 

A certificate which has been properly made 
for arrears actually due cannot be cancelled or 
modified on the ground that the demand has 
l)ecn subsequently satisfied, cither upon a peti- 
tion of objection preferred under S. 12 of the 
Public Demands Recovery Act, or in an action 
under S. 15 of the same Act. A suit will lie to 
set aside a sale held in execution of such a 
certificate. 

It cannot be broadly laid down that, in no 
case, is an innocent stranger, whoha.s purcha.s- 
od immoveable property sold in execution of a 
satisfied decree, to be deprived of the benefit of 
his purchase. 

Held, on a review of the authorities, that, 
when a sale has taken place on the basis of a 
satisfied decree, the satisfaction of which has 
been certified to the Gourt, the sale is void and 
ineffective to pass any title even to a bona fide 
purchaser for value without notice. 

The Public Demands Recovery Act, by Ss. 10, 
24 and 26, oasts upon the certificate officer, a 
duty to enter satisfaction, as soon as payment 
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Act I of 1893 (Public Demands Recovery) 

— (Concluded), 

has been made of the amount for which certifi- 
cate has been issued, and authorises him to 
soli only so long as the certificate remains 
unpaid. 

Where, therefore, the amount for which the 
certificate was issued was deposited two days 
later in the treasury, but this was overlooked, 
and notice under 8. 10 of *the Act was issued 
and served, and iininovcablc property belonging 
to the judgment-debtor .sold and purchased by 
a stranger, held, that, the sale must be .sot aside 
•as made without jurisdiction (n). 

A person, who, with bis eyes open, makes a 
speculative purchase of a valuable estate for 
next to nothing, cannot complain of hardship 
when the sale is set aside. Janukdhari Lai v. 
PoBsain Lai Baaya Gaywal, l.SC.W.N. 710 
-- I Tnd. Gas. H7l - 11 G.L.J. 254-;i7 G. 107. 
:\rOOKKR.JKK and (;AHNnLFF, JJ. 

liiferences: — (rt)MT.A. 106=14 0. 18, Hxp.; 
11 C.W.N. 756 = 84 0. 811 -5 G.L.J. 96, R . ; 
20 T. A. 70- 20 C. 826, F. 

(8) 8. 12. See No. 2, supra. 

(1) 8. 15. Roc No. 2, .si/p/vr. 

(.5) R. 17. See No. 2, supra. 

(0) 8. 24. Sec No. 2, supra, 

(7) 8. ‘26. See No. 2, sujn a. 

Act Y of 1897 (Estates Partition). 

(1) S. 7 — I'artition ~ ]‘ierious partition — 
Time contemplated. 

S. 7 of the Kstates Partition Act evidently 
contemplates a formal division of the lands of 
an estate, by metes and bounds, agreed to by 
all the co-owners, and a possession of separate 
lands held in severalty by each such co-owner. 

The Collector therefore is not precluded by 
that section from making a partition where 
there w'as not such a partition of the estate 
already subsisting. 

Where the lands have been partitioned in 
such manner, and such division is subsisting at 
the time of the application to the Collector, in 
spite of any further sub-division of the parcels, 
no partition of the estate can bo made under 
the Act, except on the joint application of all 
the proprietors or in pursuance of a decree or 
order of a Civil Gourt, and this too, even in the 
case where after such private division each of 
the separate parcels l)ocomcs or some of them 
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Act Y of 1897 (EBtates Partition)— (C2<2.). 
become, by reason of transfer or succession or 
otherwise, jointly vested in more proprietors 
than one. Shah Tajammul All v. Musaod 
All. 11 C.L J. 291. 

CAHPKHHZ and Doss, .M. 

(2) Ss. 51, 52, 55, 58, 110— Partition by 
Revenue authorities— Jiirisdietinn to set aside. 
See JuRisuKJTioN OF Civil ano Rkvrnije 
Courts, No. 5, 5 Ind. Cas. 154. 

(2-a) S. 52 — See No. 2, supra, 

(2-6) S. 55— See No. 2. mpra. 

(2-c) S. 58 — Sec No. 2, sujira, 

(3) Ss. Gt-, 6.5 — Principles to be used asguidi's 
to Civil Court —Carden in cjclusire pos^ 
session of one co-sliarer falling into patti of 
another — Assessment of rent. 

The principles laid down in the Estates 
Partiition Act may, as far as they apply, be 
used as pjuides to the Civil Court in making a 
partition (a). 

Therforo, where a garden, in the exclusive 
possession of defendants Nos. 3 and 4, fell to 
the share of defendant No. 1, the Civil Court 
may assess a fair rent upon the same, so that 
the defendants Nos. 3 and 4 may continue to 
possess it as before paying the rent fixed to 
defendant No. 1. Gopal Roy v. Ram Krishen 
Thakur, fi Ind. Cas. 450. 

GHATTKR.TER and ViNCKKT, .U. 

Peference : — 17 W.R. 137, F. 

(3-a) S. 05 - See No. 3, supra. 

(4) S. 99— TTsufrnctuary mortgagee, rights of, 
— Dispossession — T*artition by mortgagor. Sec 
MouTOAUK (Usufructuary), No. 2, ii c. 
L.J. 130. 

(5) S. 119 — Sec No. 2, supra. 

Act 111 of 1899 (Calcutta Municipal). 

(1) S.Jol. cl, (6) — **J3uildwif' — Compound or 
boundary irall, ichether a building. 

A compound or boundary wall is not a build- 
ing within the meaning of S. 151, cl. (6) of the 
Act and is not liable as such to assessment for 
Municipal rates. Corporation of Calcutta v. 
Binoy Krishna Bose, 7 Ind. Cas. 890. 
MOOKERJRK and TEUNON, JJ. 

References:— S C.W.N. 487, Re/.;(1894)1 Q.B. 
812 ; 63 L.J.M.C. 117 ; 9 R. 292 ; 70 L.T. 440 ; 
42 W.R. 370 ; 68 J.P. 606 ; (1896) 2 Q.B. 677 ; 
04 L.J.M.C. 262 ; 14 R. 634 ; 73 L.T. 106 ; 43 
W.R. 677 ; 59 J.P. 630, R. 


2»— Bengal Acta— {Concluded) . 

Act VI of 1908 (Chota Nagpur Tenancy). 

( 1 ) S.s. 46, 211— Act V of 1903, 8. 10 (c)— 
Manhhum district — Transfer of Jwlding 
before December 1909, validity of. 

There is nothing in S. 46 of Act VI of 1908 
(Chota Nagpur Tenancy Act) which would in- 
validate the transfer of a holding by a tenant in 
the District of Alanbhum in August 1909, that 
is, before the Act was extended to the District. 
Vesta Cl iff on Sebastian v. Kuloda Prosad 
Deogharin, 7 Ind. Cas. 763. 

CHATTEH.IEE and HlUIIARDSON, .I.T. 

(2) S. 211 — See No. 1, supra. 

3 , — Bombay Acts. 

Act XI of 1852 (Titles to rent free Estate). 

See ShrtSanadi, No. 1, 12 Bora.L.R. 577. 

Act Y of 1862 (Bhagdari). 

(1) A nyotwari village declared bhagdari village 
by Covernment J or administrative pur}X)se 
— lUiolav villat/e — The change of tenure 
not to affect the ordinary rules of Hindu 
Lam applying to the parties — Special cus- 
tom regulating succession o/ bhagdari lands 
not applicable to such change in tenure. 

Prior to the year 1833 A.D., the village of 
BboHv in the Broa(;h District was an ordinary 
righotia village. It was declared a bhagdari 
village in 1833 lor reasons of administrative 
convenience. 

I/eld. that the change imposed on the village 
nb ci'tra for mere administrative convenience 
did not carry with it the abrogation of the 
ordinary principles of Hindu Law by which the 
parties were governed before 1833 ; in other 
words, the change was never intended, and did 
not operate, to upset the existing law of succes- 
sion, so as t(. confer on agnates thenceforth 
rights which thev had never possessed, and to 
deprive daughters and their sons of rights 
which till then they had always enjoyed. 
Lalu Dayal v. Lalu Gopal, 12 Bom. L. R. 
573. 

Scott, c .r, and Batchelor, j. 

(2) S. 3 — Collector's declaration under— Suit 
against Collector — Notice necessary. See OlV. 
Pro. Code (1882), No. 190, 12 Bom. L. R. 
826. 

Act II of 1864 (Aden). 

(1) Ss, 8, 15 — Resident's Court at Aden — 
Suit for declaration and hijunctioitr— Claim 
valued for Court-fee purposes at Rs. 130 — 
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J. — Bombay Acts— ‘(Continued), 

Act II of 1864 (Aden) — (Continued), 

Court Fees Act {VII of 1870), S, 7, sub- Sec, 
i, els, (c) ami (d) — Suits Valuation Act 
(VII of 1887), S. S^Reference to tlie High 
Court by tJie Resident — Civ. Pro. Code 
(Act V of 1906), S, lIS--High Court of 
Bombay — Revisionary powers . 

The plaintill sued for declaratioti and injunc- 
tion with regard to certain property wr^rth 
upwards of Us. 50,000. The claim was valued 
at Bs. 130 and the plaint was engrossed on a 
stamp paper of Us. 10 under the provisions of 
the Court Fees Act, S. 7, sub-sec (4), els. (c) and 
(d). The first Court rejected the claim on the 
ground that the plaint was not properly stamp- 
ed. The plaintiff appealed to the Court of the 
Political Resident at Aden ; and shortly after 
this, the plaintiff applied, under S. 8 of the 
Aden Act, II of 18fil, for reference of the fol- 
lowing questions in the appeal, for decisio.*! of 
the High Court of liombay, namely : “ Is the 

plaint sulliciently stamped, and was the order 
of the Court rejecting the plaint under S. 54, 
cl. (b), of the Civ. Pro. Code, without 
making an order what the requisite stamp 
should be legal. ” The Ueddent, however, dis- 
missed the appeal undi*r S. 551, Civ. Pro. Code, 
1882. 

Held, that the Resident’s Court was .subor- 
dinate to the High Court of Pom bay, which 
had therefore the power of revision, under 
S. 115 of the Code of 1908, with regard to 
questions that should be submitted by the 
Resident under S. 8 of the Aden Act, II of 1804. 

Held, further, that, as. under S. 15 of the 
Aden Act, the Court of the Resident was to be 
guided by the spirit and principle of the laws 
and regulations in force in the Presidency of 
Bombay and admini*itercd in the Courts of that 
Presidency not ostabli.'.hed by Loyal Charter 
and in the High Court in the exercise of its 
jurisdiction as a Court ot Appeal from these 
Courts, the provisions of the Suits Valuation 
Act, S. 8, arc “the law for the tiiiii being in 
force for the valuation of claims,” as required 
in S. 8 of the Aden Act, II of 1864. 

Held, also, that, assuming that the plaintiff’s 
claim had been correctly valued under the 
Court Foes Act, as appeared to bo the case on 
ca consideration of the reported decisions of this 
High Court, her claim estimated according to 
the law for the time being in force would he 
Rs. 130 : and was, therefore, a claim which did 
not fulfil the requirements of S. 8 of the Aden 
9 


3, — Bombay Acts — (Continued). 

Act II of 1864 (Aden)— (Concluded). 

Act, so as to give the plaintiff a right to demand 
the statement of the case upon any question of 
fact or law arising) in her suit. Rahimbal 
Jamalbhoy v. Mariam Abdul Rasool, 12 
Bom. L.R. 149 = 34 B. 267. 

Scott, c.j. and B.atchelok, j. 

(2) S. 15. See No. 1, supra. 

Act III of 1865 (WageFB)« 

(1) Scope of— Wagering contracts — Teji 
Mindi transactions. See CONTU.^CT ACT, 
No. 22, 12 Bom. L.R. 590. 

ActXIY of 1869 (Bombay Civil Courts). 

(1) Transfer of case — Powers of District 
Judge and of Assistant Judge. See CiV’. PRO. 
Code, (1908) No. 23, 12 Bom. L.R. 354. 

Act 111 of 1874 (Hereditary Offices). 

(1) Ss. 10, 13 —Compensation for building 
and land of Maharki Vatan — Jurisdiction of 
Collcsctor to issue certificate under S, 10 — 
Power of Court. See ACT I OF 1894 (LAND 
Acquisition), No. 3. 12 Bom. L.R. 8.30. 

(l-n) S. 13. See No. 1, supra, 

(2) S. 8f> — Suit for declaration — Declaration 
that the plaintilT is the eldest son of a 
deceased representative vatandar — Vatan — 
Civil Court — Jurisdiction, 

A suit for ;i declaration that the plaintiff is 
the nearest heir of a deceased representative 
vatandar is rn.iint.iinable in a Civil Court, 
although the declaration^is sought for the pur- 
pose of establishing a fact, which will enable 
the plaintill to have his name entered in the 
vatan register. Rahimkhan Hyderkhan v. 
Dada^iya Hyderkhan, 11 Bom. L.R. 1339 = 
34 B. 101= 1 Ind. Cis. 8,33. 

Scott, c.j. 

Act Y of 1879 (Land Revenue Code). 

(1) Ss. 3 (/2), 317 — Innmdar-- J^ermanent 
tenant of the Inamdnr - Survey settlement 
introduced into ttw village — Inamdar's 
name entered as Khatedar for lamls in 
tenant's possession — Inamdar's right to 
enhance rent — Rent, enhancement of. 

The plaintiff inn Inamdar) was the grantee 
of the royal share of revenue of a cerUiii vill.-igo, 
in which the defendant was a perm inent 
tenant of certain land. At the desire of the 
plaintiff, the survey settlement was introduced 
into the village, when the plaintiff’s name was 
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3, — Bombay Acts — [Continued). 

Act Y of 1870 (Land Revenue Code) ~-[Ctd ). 
entorcd as Khatedar or registered occupant of 
the land. The plaintiff next sought lo recover 
enhanced rent from the defendant. The latter, 
in contesting the claim, relied on, among other 
things, S. 217 of the Bombay Land Revenue 
Code. 1S7‘J, and contended that ho was liable 
to pay only the (jovornment rate of assessment 
levied on the larjd. This contention was dis- 
allowed on the ground that the defendant was 
not a registered occupant of the land. On 
appeal : 

Held, that, S. 217 of the Bombay Tiand Reve- 
nue Code, lS7y, was not restricted in its appli- 
cation to registered occupants only ; it invested 
“the holders of all lands” in alienated villages 
with the same rights, and imposed upon them 
the same responsibilities, in respect of the 
livnds in their occupation, that occupants in 
Unalieiitated villages had. The term “ holder” 
as defined in S. 3, cl. (11) of the Code, was 
wide enough to include even a tenant who had 
entered into possession under an occupant. 
Nanabhai Bajibhai Patel v. The Collector of 
Kalra, 12 Bom. L.R. 707-34 B. 08G. 

Chanda VARKA u and Heaton, j.t. 

(2) S. 48 (6 ) — Land appropriated for agrL 
cultural purposes — Special user of land 
by stacking timber in fair season — Addi- 
tional assessment for special user — Appro- 
pHated far any purpose'" — Interpretation — 
Construction of statute. 

The plaintiff was tin? occupant of land used 
for agricultural purp>)scs, :ind had been paying 
to rrovernmeiit assessment ehargeablo on land 
appropriated for those purposes under S, 48 (a) 
of the Bombay Land Revenue Code,, 1S79. 
During the seasons when the land was not used 
for agricultural purposes, the plaintiff used to 
let it out for stacking timber and thereby deriv- 
ed profit. With respect to this special user, 
Government levied an additional assessment 
under S. 48 (b) of the Code : 

Held, that no additional assessment for the 
special user could bo levied under cl. (6) to 
B. 48 of the Code. 

The expression “ appropriated for any pur- | 
poses** in S. 48, cl. (6) of the Code means **8et 
apart for that purpose in exclusion of all other 
uses.*’ 

The Bombay Land Revenue Code, 1879, is 
a taxing enactment, and must be construed 


3.— Bombay Acts— [Continued). 

Act Y of 1879 (Land Revenue Code)*- (0/d.), 
strictly in favour of the subject. The Becre- 
tary of State v. Laldas Narandas, 12 Bom. 
L.R. 16 = 34 B. 2.39 = .5 Irid. Cas. 610. 

Chanda VAUKAU and Heaton, jj. 

(3) S. 7ti A — Collector — Summary eviction — 
Iversons in irrongful possession -Po.ssession 
under decree of the Cioil Court. 

The powers given to the Collector by S. 79- A 
of the Land Revenue Code, 1879, can bo exer- 
cised only ill ca<es of wrongful possession. 
It doe.s not extend to eases where possession 
is obtained under the decree of a Civil Court. 
The Collector has, for the exercise of the power, 
to form his own opinion find decide whether in 
.any particular case the posscKsmn is wrongful ; 
but there is no provision in the Code vhieh gives 
finality to the Collector’s order of eviction, so 
as to exclude the jurisdicLioti of a Civil Court 
to decide that the person evicted by that order 
was in rightful occupation. The Talukdari 
Settlement Officer v. Umiashankar Narsiram 
Pandya, 12 Bom. L.R. H37. 

CHANDAVARKAR and HEATON, JJ. 

(3-a) S. 117. See No. 1, supra. 

(4) Wanta land — Alienated land. See Act 
VI OF 1888 ((iUZKRAT TABUKDVUS), No. 1, 

12 Bom. If.R. 903. 

Act XYIl of 1879 (Dekhan Agricultural 
Relief). 

(1) S. ^ — Trader failing in trade — Owning 
agricultural land— Income from land in- 
sufficient for maintemmee — Suit for recovery 
of trade-debts — Whether exemption as ^*a^ri- 
ciilturisV can be claimed. 

K, until shortly before suit, was carrying on 
an extensive huaincss, buying and selling grain, 
and deriving fin inuomo stated to be between 
Rs. 1,000 and Rs. 3,000, a year, K, alsoposRcs.scd 

13 or 1 4 acres of land, the income from which 
was not sufficient even for his maintenance. K 
stopped busi.icss, and a suit was brought against 
him to recover a trade-debt. K claimed exemp- 
tion as an agriculturist within the meaning of 
the Dokban Agriculturists Relief Act. 

Held that he cannot do so. Righumal Shlva- 
nandas v. Khlomal Mohansing, 3 S.L.E. 218. 
CROUCH, A.J.C. 

.(2) Ss. 2 and 69— Agriculturists — Definition 
— Interpretation. 
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3.— Bombay Acts—lCo7ittnued), 

Act XYII 6f 1879 (Dekhan Agricultural Re- 
lief) — (Conti7iued ) . 

S. 2 of the Dokhan Agriculturists’ Relief 
Act, 1879, gives two definitions of the term 
“agriculturists” -one in cl. 1, and the other 
in cl. 2. 

Where a party to a suit is an agriculturist at 
the time the suit is filed by or against him, 
•cl. 1 applies. 

Tho second clausj gives a special definition 
■of tho term “ agriculturist ” for the purposes 

Ohs. IT, III, TV and VI and S. 09 of the 
Act. Tho definition given in the second 
•clause is not exhaustive, but is merely inclu- 
•sivo and is intended for a special purpose. 
Damodar Nandram v. Manubai, U Horn. L. 
R. 1143-34 B. 05-^4 Ind. Gas. 264. 

ClIANDAVAUKAli and IlRATON, JJ. 

Beference : — 11 Boiu. L.R. 721, Expl. 

(^) V^-^Mortfjage — Mortgagor holding the 

jtroperty niuler a rent-note — Decree for 
arrears of rent due — Subsequent suit by 
innrtgagor to redeem — Account binder the 
Act — Mortgagee foimd to have over-paid 
hwisclf—Rent decree is 7wt effected by the 
accounts. 

Under a rent-note passed by a mortgagor to 
the mortgagee, the latter sued for and obtained 
a decree for rents that had already accrued due. 
At that date the Dekhan Agriculturists’ Jtclicf 
Act did not apply to the district. The decree 
'remained unsatisfied. After the Act was ex- 
tended to the district, tho mortgagor sued to 
TedfHJin the mortgage. In that tuit, accounts 
were taken as provided for by tho Act, which 
showed that the mortgagee had ovcjrpaid him- 
self. The mortgage was, therefore, ordered to 
be redeemed. The mortgagee next applied to 
-execute the decree for rent. The lower Courts 
holding that, as the mortgagee was found in 
the second suit to have overpaid himself, ho 
•could not execute his decree for rent : 

Held, that tho rent decree must be executed 
as it stood, having regard to the fact that the 
•provisions of tho Dckhan Agriculturists’ Relief 
Act, 1879, did not apply to it, and that tho 
accounts which were taken for the purposes of 
*tho subsequent decree were taken for a special 
purpose, that is, for enabling the mortgagor 
to redeem on favourable terms, not for ontitliug 
Ihim to recover anything from the mortgagee. 


3. — Bombay Acts— (Continued) , 

Act XYll of 1879 (Dekhan Agricultural Re- 
lief) — ( Cofitinued ) . 

The Dokhan Agriculturists’ Relief Act, 1879, 
nowhere provides that, w’here, upon an account 
taken under it, it is found that a inortgagoo in 
receipt of routs and profits h.is overpaid him- 
self, the overpaid amount becomes a debt duo 
from him to tho mortgagor and that the latter 
becomes entitled to recover it from tho inort- 
gagLc. Mugapa Chanb&sappa Sawadatti y. 
Mahamadsaheb Imamsaheb, 12 Bom. L. K. 
137 -34 B. 260-5 Ind. Gas. 864. 

GHANOAVAUKAU and HK \T0N, JJ. 

(4) S. J:i — Co77iproniise— Decree m tei'uis of 
compromise — Cie. Pro. Code (Act V of 1908) ^ 
O. XXm. r. 3 — Compt'omise entered into 
by a pleader xoithont authority from Ins 
client — Party* s right to a^tply to Court. 

There is nothing in tho provisions of S. 12 or 
in any other section of the Dckhan Agricultur- 
ists’ Relief Art, 1879, which expressly deprives 
the parties to a suit of the power of entering into 
a compromise and having that coinpromiso re- 
corded under S. 37.5, G.P.G.. 1882, or (). XXllI, 
r. 3 of the Godo of 1908. 

A compromise means the settlement of a dis- 
puted, not an admitted, claim. 

Whore a party complains that a compronuso 
effected in his name by his pleader was un- 
authorised, he must move the Gourt and ask 
thoGourt by independent proceedings to cancel 
ail that has been dene or to revive the suit. 
PiFaJi Laxman Bfali v. Ganpati Ramaji Mall, 
12 Bom. L. R. 378 -6 Ind. Gas. 527 = 34 B. 
502. 

GHANDWAUKAH and IIliVTON, JJ. 

R€fere7ice : — 12 Bom. U.R. 223, F. 

(5) S. 15-B, cl. 2 — Coraproniise opposed to — 
Effect. See GOMPKOMISR, No. 5, 12 Bom. L. 
R. 10C4. 

\6) S, l.’i-D — Agriculturists — Dejlnilioii — 
*• Then defined by lainf* inter irretation of — 
Incurring of liability, 

A person residing in the Ratnagiri District 
executed a mortgage in 1881. The l)ckhan 
Agriculturists’ Relief Act, 1879, was not made 
applicable to the District till 1905. The plain- 
tiff, alleging that he was an agriculturist in 
' 1881, i.e., when the liability was incurred, sued 
in 1007, for an account of tho mortgage, under 
the provisions of S. 15-D of the Dekhan Agri- 
culturists’ Belief Act, 1879. 
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3. — Bombay Acts — (Continued), 

Act XYII of 1879 (Dekhan Agricultural Re- 
lief) — (Concluded), 

IJeld, that the plaintiff could not sue under 
S. 15 -D, as he was not an agriculturist within 
the meaning of tho Amending Act XXIII of 
1881. Tho expression ‘‘then defined by law '' 
in S. 2 of tho Act relates to tho time when any 
part of the liability is incurred. Shankar 
RamakrUhna Cholkar v.-KrishnaJl Ganesh 
Bade, 11 Horn. Ii.R.'l28S = 34 B. IGl =4 Tnd. 
Cas. 583. 

Scott, and Batchklou, j. 

(7) S.l/i D,cl. (3) ‘-Suit to mnrtrfngor for 
account — Redemption decree — Appeal Court 
may pans the decree. 

Ill a suit for accounts brought by mortgagee 
under the Dekhan Agriculturists’ Relief Act, 
1879, the Court of first instance declared the 
amount found due on taking the accounts. 
The lower appellate Court on appeal passed a 
decree for redemption under S. 15-D, cl. (3) of 
the Act, Held that the order contemplated by 
S. 15-1), cl. (3), can bo passed in the first Court 
as also in the Court of Appeal. NawlaJ 
Sardarmal v. Rama Dhondi Patll, 11 Bom. 
Tj.R. 1285 -4 Tnd. Cas. 583 -34 B. 158. 

Scott, c..t. and B.\tchklor, j. 

(8) S. 53 — 1’rcliininary decree whether a 
parl> is agriculturist — Revision. See CiV. PRO. 
Cook (1908), No. 6, 12 ITom.L.R. 762. 

(8-^) S. 69. See No. 2, supra. 

(9) Conciliator’s certificate when m.iy be 
produced. Sec llINOU LAW (JOINT PAMlLiY), 
No. 10, 12 Bom. L. R. 801. 

Act III of 1888 (City of Bombay Municipal). 

(1) Ss. .7,7, .74 — Indian Sped fir Relief Act (1 
of IS? 7), Sec. 43 — Application to High 
Coiiit to reguire a public officer to do a 
specific act — City of Bombay Municipal 
Act (Bombay Act, III of ISbS, ns amended 
bj/ Bombay Act, V of 1903), Ss. .7,7, .74 — 
Municipal election petition — Jurisdiction 
of Chuf Judge of Small Causes Court at 
Bombay — Extent of discretion^ 

At a general election for Municipal Coun- 
cillorship for a ward in the City of Bombay, 
eight out of the fifteen candidates were declar- 
ed duly elected. A petition was then presented 
to the Chief Judge of tho Bombay Court of 
Small Causes, under S. 33 of tho City of Bom- 
bay Municipal Act, 1888, praying that the elec- 
tion of the eight .Councillors or of one or more 


3. — Bombay A eta — ( ContiniLed ) . 

Act 111 of 1888 (City of Bombay Municipal) 

“^(Contimied) . 

of them might be set aside and a scrutiny held. 
The inquiry was held and the election of two 
out of tho eight successful candidates was set 
aside. Tho Chief Judge then came to the con- 
clusion that under S. 33 he was only empower- 
ed to consider the claim of the ninth candidate, 
who obtained the next highest number of votes 
to the candidates returned as elected, but. as 
a valid cause of objection existed to his being 
declared elected, be declined to direct that that 
candidate should bo deemed to bo elected. He 
further hold that .as there was no other can- 
didate who could be deemed to be elected, pro- 
ceedings for filling up the two vacancies would 
have to be taken under S. 84 of the Act. The 
applicant, who stood tenth on the list of can- 
didates, applied to the High Court, under S. 45 
of the Specific Relief Act, 1877, asking for 
an order that the Chief Judge to proceed to 
direct, under S. 3.3 of the Bombay Municipal 
Act, that the applicant should be deemed to 
have been duly elected. 

Held, that, as S. 33 had been held to em- 
power the Chief Judge to set aside the election 
of any number of candidates returned as elect- 
ed, the/e was nothing repugnant in construing 
the section as empowering him to fill up any 
number of vacancies so created from the list 
of unsuccessful candidates subject to the pro- 
visions of the section. 

IIHd, further, that the Chief Judge should, 
therefore, proceed to pl.ace the unsuccessful can- 
did.ates in order of valid votes. The two with 
the highest number of valid votes against whom 
no cause of objection can be found should bo 
declared to be deemed to be elected. If only 
one is qualified, or none is qualified, then pro- 
ceedings for filLiig up tho vacancy or vacancies 
would have to be taken under S. 31 of the City 
of Bombay Municipal Act, 1888. 

Tho High Court of Bombay may, under S. 45 
of the Specific Relief Act of 1877, m.ake an 
order requiring any specific act to be done nr 
forborne within the local limits of its ordinary 
original civil jurisdiction, provided that (a) an 
application, for such order be made by somn 
person whose property, franchise or personal 
right would be injured by the forbearing or doing 
(as the case may be) of such specific act ; and 
(b) that such doing or forbearing is, under any 
law for the time being in force, clearly incum- 
bent on such Court in its publie character. 
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Act 111 of 1888 (City of Bombay Municipal) 

—‘(Continued), 

An application under sub-sec. 1 of S. 33 of the 
City of Bombay [Municipal Act, 1888, should 
name the persons whoso election is objected to. 

Sub-sec. 2 of S. 33 enacts what the Chief J udgo 
is to do w'heti an application is made under 
sub-sec. 1. He has to make such enquiry as he 
may deem necessary and — 

(1) If ho finds that the, election was a valid 
election and that the person whose election is 
objected to is not disqualified, he shall confirm 
the result of the election. 

(2) If the Chief Judge finds that the person 
whose election is objected to is qualified for 
being a Councillor, he shall declare such personas 
election null and void. 

(3) If the Chief Judge finds that the election 
is not a valid election, he shall set it aside. 

Under S. 33, sub-sec. (2), it is not the candi- 
date with the next highest iiuniher of votes 
whom the Chief Judge shall declare to be deem- 
ed to he elected, hut the candidate with the 
next highest numlwr of valid votes and against 
whcKL* election no cause of oiqection is found. 
The Chief Judge is entitled to piesiinie that all 
the votes in favour of a candidate as declared 
by the Commissioner arc valid, but if a vacancy 
has to bo filled, all the unsuccessful candidates 
are open to attack, and the last on the list may 
prove to be the one with the next highest 
number of valid votes. 

The change effected in sub-scc. 2 to S. 33, by 
Act V of 1905, enables an applicant to apply to 
the Chief Judge for a declaration that any of 
the unsuccessful candidates should bo deemed 
to be elected. In re Sharafly Mamooji, 12 
Bom. L.R. 737 --34 B. 669. 

:Ma(jleod, j. 

(1-a) S. 34. See No. 1, supra. 

('!) (a) — Water closets — Building — 

Construction Directly over, under or 
directly helow.” 

The words “directly over or directly under,” 
in S. 25 1-A, clause (a), mean not only in a 
direct lino vertically above or below, but also 
in contact with or directly adjacent to. 

It is, therefore, permissible to erect a buiid- 
ingy wherein a water closet is vertically above 
or below any residential quarter, provided that 
a bath > room intervenes between them. Sir 
Gurrlmbhoy Ebrahim y. The Municipal Gom- 
missioner of Bombay, 11 Bom. L.R. 1167^ 
84 B. 496. 

Scott, c.j. and batcheloii, j. 


OF CA|3£S. 138 

3,— Bombay Acts--(Contimied). 

! Act 111 of 1S88 (City of Bombay Municipal) 

I -“(Continued), 

I (3) S-s. 349- A. 3i9^B — Interpretation of the 
I sections regarding the height up to which 

1 buiUUngs could be constructed — Permission 

I of the Municipal Commissioner when neces- 

sary — Powers of the Advocate-General to 
' interfere in cases of public nuisance — 

Advocate -General has same powers as the 
j Mtorney-General tit England— Civ. Pro, 

Co<le {Act V of lyOS)^ S. 91— Powers 
' of Advocate-General limited umler this 

, section — Mandatory injunction will be 

granted against a private individual 
public nuisance pel sis ted in. 

Section 349- A of the City of Bombay Muni- 
1 cipal Act governs and controls S. 349-B of tho 
■ Act. 

The words “ except with tho written permis- 
. sion of the Commissioner” in S. 349- A not only 
I apply to the speeial case inonLiunod in that 
section, but also to each of the cases provided 
! for in S. 349-B. Both the sections on combin- 
ing would mean that 

(a) no building shall exceed seventy feet in 
; height ; 

I (b) in streets not exceeding twenty-six feet 
, in width, no building shall exceed in height 
I one and a half times the width of the street ; 

j (c) in streets exceeding twenty -six feet but 
' not forty feet in width, no he tiding shall ex- 
ceed forty feet in height, and in all other cases 
i no building shall exceed the width of the street 
i in height, except with the written permission 
of the Commissioner. 

I 

t 

If the permission is given to build, any per- 
' son may, as a matter of right, build to the 
prcscriliod heights relatively to the streets on 
I which tho building faces, without having re- 
course to tho Municipal CoTumissioncr at all. 
j If, in any case in which permission is granted, 

' it is desired to exceed those prescribed heights 
' or the general maximum height, the Municipal 
I Commissioner’s written permission must be 
I obtained. 

j Tho opening wojfds of S. 349-B suggest that 
I the rules in that section are intended to be a 
j guide to the Commissioner in the exercise of his 
‘ discretion, rather than an imperative command. 

' Tho intention of the legislature expressed in 
I Ss. 349- A and 349-B was to confer upon the 
Commissioner a power to grant permission in 
writing in all exceptional and proper cases for 
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3.— Bombay Acts— {Continued). 

Act III of 1888 (City of Bombay Municipal) 

— (Concluded). 

the rroefcion of buildings bo^'ond the prescribed 
heights. 

The Advocate-General represents in thi.s 
Presidency the Attorney-General in England 
and ha-, all hi.*, power.-. 

In case of constiuctive public nuisance or 
public iiuisanee in law —meaning that which 
IS only wrong because it contravenes the pro- 
visions of an .Act - the Attornoy-GeneraPs 
special power extends in England. No such 
power can be derived from S. 91 of the Code of 
GimI Proetdure. which is in terms restricted to 
public nuisances in fact. 

N(j mandatory injunction against a private 
individual for what is a mere nuisance in law 
will be granted, except whore it has been created 
and persisted in defiance of local authority and 
that local authority has not sufticient power to 
enforce compliance witli the law. The Advo- 
cate-General of Bombay v. Haji Ismail 
Hasham, IJ Tlom. L. R. 274 -6 Ind. Gas. 213. 
JiliAMAN, .1. 

(i) S. 319-B. See No. 3, .mpr<i. 

Act VI of 1888 (Guzerat Talukdars). 

(1) S. Pro. Code {Act XIV 

of *S. f—Kjccutton of decree — 

Death of jiidrituent-debtor pending e.recnt ion 
— if IS lego I } e presen to live can be brought on 
record — Fresh application not nec4>smry — 
Oiizcrat Talulxdars Act (Jhnn. Act VI of 
JfiiSS), S. '.ili-K — Certificate of Managing 
Officer —Managing Officer, interpret 'll ion 

When exoeutioii proceedings are oneejeom- 
nicncod against tin? judgment-debtor, they can 
be continued after his death, by substitution of 
the name of the legal representative, in place 
of that of the judgment-debtor in the applica- 
tion for execution. It is not noo'e.ssary to file a 
frcsli application under S. 23.*^, C.P.C., 1882 
(a). 

S. ‘29-E of the Gu/erat Talukdars Act, 1888, 
means that, before execution of a decree can 
be proceeded with, the Court must be satisfied 
that the decree claim has been duly submitted. 

If the officer certifies that it has been duly 
submitted, thore is an end of the miitter. If, 
however, ho does not certify that it has been 
duly submitted, the Court must wait for one 
month from the date of the receipt by the 


3.— Bombay Acts— (Continued). 

Act YI of 1888 (Guzerat Talukdars) — (Ctd.). 
officer of an application for a certificate, and^ 
upon being satisfied that a claim has been duly 
submitted in accordance with the provisions- 
of S. 29-B, it may then proceed with the 
execution. 

The expression “ Managing Officer ” is merely 
a compendious term used in the Guzerat- 
Talukdars Act. 1888, for “ the Talukdari Settle- 
ment Officer or any other officer appointed by 
Government to take charge of the talukdar’s 
estate and keep the same in his management” 
referred to in S. 28 of the Act, and whore the 
officer who takes charge of the estate and keeps 
the same in his management i.s the Talukdari 
Selticmont Officer, the ” Managing Officer” is 
merely a synonym for “ TaliiU.l'iri Settlement 
Officer. ” 

Where an application relating to a elaiiii is- 
presented to the Subordinate Judge and it is 
forwarded by him to the Talukdari Settlement 
Officer, it amounts to a submission of the 
claim in writing within the meaning of S. 29-B 
of the Guzerat Talukdars Act, if the Taluk- 
dari Settlement Officer is also the Managing 
Officer. Pupushottam Hargovandas v. RaJ- 
bai Rajaji Hiraji, 11 Bom. L.R. 1358 34 B. 
142-4 Ind. Gas. 89. 

Scott, C.J. and BATCllRTiOR, .T. 

Befeience : — (a) 18 J3om. 221, Kxpl. 

(2; S. IVi — Taluldar's estate — Kstate held by' 
tahikdar on the talukdar's tenure. 

The expression ” talukdar's estate ” in S. 31 
of the Guzerat 'I’alukdars Act, 1888, means only 
the estate held by a tahikdar on talukdari 
tenure and not property held on any ordinary 
tenure which is distinguishable from the former. 
Bichuba Mansangji y. Vela DhanJ Patel, 11 
Bom. L. R. 730 -34 B. 56-3 Ind. Gas. 773. 
CHANDAVAUKAU, a. C.J. and HEATON, .J. 

Reference : — 9 Bom. D.R- 1122, F. 

(3) iS. !U — Talukdari estate — WantaUinds — 
Bombay Land Revenue Code (Bom. Act V 
of (1879)— Alienated land — Sarsn Wanta, 

Wanta lands .^ro lands held by Rajputs or 
the rcpre.sentative.s of Rajputs, who after tho 
Mahomedan conquest of Gujarat received ono- 
fourth of the land of certain villages on condition 
of keeping order in thosb villages. The landa 
are held cither rent-free or at a small quit- 
rent. 

Where Wanta land is entered as alienated 
land under the Land Revenue Code, 1879, it 
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DIGEST 

3 •—Bombay Acts— (Concluded). 

Act Y1 of 188S (Guzerat Talukdars)— (02<2.)* 
cannot be regarded as land held upon Talukdari 
tenure in the strict sonso of the word 

The words talukdari estate in S. 31 of the 
Gujarat Talnkdars’ Act are used in a technical 
sense limited to the Talukdsri interest in the 
estate held by a T.ilukdar by rcas^ni of his status 
as such (a). The Talukdari Settlement Officer 
Y. Chaganlal, 13 Bom, L.R. 

Scott, c.j. and Hatchkloji, .i. 

References : — (n) ‘J Horn. L.H. 1133 ; 11 Born. 
L.R. 730, followed. 

Act III of 1901 (Bombay District Municipal). 

(1) *S. \l) (Ci —Refuse carl — Prnmsiou of 

— Whether oblujntorji un(U>r S. — 

E.vercise oj powers tj iron by statute — fjiabili- 
ty to be sueil m tort. 

The provision of refuM* carts is essential for 
the cleansing of puniic. streets, and is therefore 
an obligatory duty ne(u*f>sarily deducible from 
the obligatory duly of cleansing the public 
streets laid upon a ^lunicipality by S. 51 (1) (c) 
of the Bombay Act, Hi of 1001. 

No action in tort will lie against the Muni- 
cipality in respect of the exercise with judg- 
ment and caution of powers conferred by tho 
Legislature. HaaraJ Hirji v. The Karachi 
Municipality, 1 S.L.U. 05. 

HAVVVAItr) and LMBCIATT, J.C S. 

4* — Burma Acts. 

Act lY of 1893 (Lower Burma Town and 

Village lands). 

(1) S. 41, whether ultra vires — Claim to 
right over Laad as agtiinst CloreinmeiU — 
Jurisdiction, of Ciril Court — S. Oo, Govern- 
ment of India All, JSijb—S. Indian j 
Councils Act, 

Held by the Full Bench (Robtnsun, J., diss.) 
that the provision of S. 11 of the Lower Burma | 
Town and Village Lands Act, IBDH, that no 
Civil Court shall have jurisdiction to determine i 
any claim to any right over land a.s against | 
Government, was ultra vires of the Legislative j 
Council of tho LitMitenant-Goveriior of Jlurma, ' 
because it infringed the 05th section of tho | 
Government of India .\ct, 185S, and tho 22nd ' 
section of tho Indian Councils Act, 18G1. j 
J. Moment v. The Secretary of State for • 
India in Council, 5 L.B.B. 103 (F.B.). ' 

Fox, C.J., IfARTNoiiTi, Robinson and 
Paulbtt, jj. 

References : —3 L.B.R. 165, overruled ; 4 C, 
172, D.\ 5 Bom.H.C.R. Appx. A.; 5 Bom.H.C. 

R. 1 ; 8 Bom.H.C.R. 105 and 8 B.264, R. 


OF 

I 4.— Burma Acts— (Concluded). 

\ Act of 1900 (Lower Burma Courts). 

^ (1) <5. 27 — Rctrositcctivc operation of acts — 

j Matter relating to procedure only, giving of 
right of appeal, whether is — S. 27, Burma 
Act, Vll of Jy(t7, application of, to suits 
i instituted before it came into force. 

The general rule is that statutes do not 
operate retrospectively, unless a clear intention 
I to that effect is manifested in the section itself* 

. Hut .-tatutes dealing witl# procedure only apply 
j to pending matters (a). 

Tho giving of a right of appeal is not a 
' matter of procedure (5)- 

' So, a party to a suit instituted (in the Small 
Cause Court, Rangoon) before the Burma Act, 

; VII of 1907, ciiiu! into force would not be 
; entitlod to the right of appeal against tho 
decree of Small Gaase Court, given by S. 27 of 
the new Act even though the decree might be 
j passed after ilie Act came into force. Mashe- 
j dee Khan v. B. Mahomed Azim, 5 L.B.R. 148. 

Fox, C5..J. and PAUliSTT, .1. 

I Rejerences : — (a) 1878 Ij.R. 3 A.C. GOl, R» 

I (b) 1905 L.R.A.C. 3G9 (P C.). 

i 

; ActlY of 1901 (Lower Burma Courts). 

S. 8— Redemption suit — Valuation — Jur- 
isdiction. See MOUraAOK ( RKDKMPTION), 
No. 19, 5 L.B.R. 30S. 

Act YU of 1907 (Burma). 

S. 27— Applicaiioii of, to suits instituted 
before the .Act came into force. Sec ACT OP 
1900 (LoWKK BUKMA COUBTH), No. 1, 5 L. 
B.R. 148. 

S. — Central Provinces Acts. 

ActXVlIlof 1831 (C. P. Land Revenue). 

(1) S. 1 {3) - Suit for enjorcement of begac 
— Relief rallied at less than Rs. tjOO-Whe- 
ther suit of Small Cause natuie —Main- 
tainability of second appeal — S. 102, C. P, 
C., l20^*i — Wajib-ul-arz, recognising begar 
— W/udher begar becomes village cess, 
within S. 4 (3), Cent. Pro. Tnind Rev, 
Act, 1331 — Bt'gar whether 'rent.' 

Plnintiil, a zamindar, instituted several suits 
against different tenants, cl.iiming that he 
was entitled to receive, as of right, gratuitous 
assistance or begar from each tenant in the 
cultivation of his land for each crop, and valued 
his relief in each suit at Rs. 18-12-0. It 
was contended that no second appeal would lie 
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S,— Central Provinces Acts — {Continued). 
Act XYIII of 1881 (C. P. Land Revenue) 

--(Continued). 

in suoh suits, bucauso tho clriim was below 
Ks 500 in caeh case and of a nature cognizable 
by the Court of Small Causes. 

Held^ that a suit for arrears of bcfjar due by 
a tenant, as such, on account of the use or 
occupation of land let to him, is not a suit of a 
nature cognizable by theCourt of Small Causes 
for the purpose of S. <102, G.P.C., 190S, and 
that tho second appeals were rightly admitted. 

Where a wajib-nl-arz, made under tho pro- 
visions of S. 79, Central Provinces Land Reve- 
nue Act, 1881, recognizes tho existence of 
begar in the area to which it applies, and also 
specifies the terms of the hegar and tho per- 
sons l)y and from whom it may be levied, such 
begar hecomes a “ village cess” within the mean- 
ing of S. 4 (:J), Central Provinces Laud Reve- 
nue Act, 1881. 

A claim for such a cess when disputed, raises 
a question of title in land, where it is imposed 
as an incident of land tenure. 

Every cess which is paid, delivered or render- 
ed, in money, kind or .services by a tenant, on 
account of tho use or occupation of the land 
Jet to him, is certainly “ rent” within the mean- 
ing of the terms of tho Central Provinces Laud 
Revenue Tenancy and Acts. Ramachandra v. 
Chindhoo,(’»N.L.R. 117. 

Stan VON, a..i.c. 

Reference : — (1) 9 A. 691, AppL 

(*2) Ss. 4 (11), 138, See LAMRAKDAH AND 
CO-81IAHKR, No. 1. 0 Ind. Cas. 389. 

(3) Ss. /'•/, I3:i and — Civil Court — Juris- 

diction to entertain claim by a proirrietor 
to hold the land free from revenue — 
Payment of revenue — Payment umleix com- 
pulsion of law by a party interested in the 
payment — Right of reimbursement — Prin- 
ciple of S. 6'.V of the Contract Act -S. 9, 
C.P-C. ( I if Ob) — Jurisdiction of Civil Court 
to entertain the suit. 

A and 13 mortgaged their malguzari village 
with C, excluding some sir and khudkasht 
lands from the scope of this mortgage. In due 
course, C became the owner of the village, 
under a decree absolute for foreclosure, exclu- 
sive of the lands referred to above. But these 
lands in the possession of A and B wore taken 
into account in the assessment of land revenue 
of the village, and this assessment C had to 
pay to the Government under tho terms of 
the settlement engagement, and therefore C 


S.— Central Provinces Acts— ‘(Continued). 
Act XYllI of 1881 (G. P. Land Revenue) 

— (Continued). 

brought a suit to recover from A and B what 
he considered was the portion of the land 
revenue debitable against A’s lands. 

Held^ that there is nothing in the Land 
Revenue Act taking away the ordinary juris- 
diction of the Civil Court to try a snu of this 
nature, and that the suit is therefore cogniza- 
ble by the Civil Court under S. 9, C.P.C., 
1908. 

Held, also, that, in view of tho provisions of 
Ss. 74 and 132 read with S. 162 of the Land 
Revenue Act, a Civil Court is not competent 
to cnterLaiii a claim put forward by ihe pro- 
prietor of a land to hold it wholly or partially 
free from revenue as against tho mahjuzar, 
whether such a claim ho advanced by way of 
a suit or by way of defence to a suit to recover 
the revenue (n). 

Held, further, according to S. fiO of the Con- 
tract Act, before liability to pay or the 
right to be reimbursed can accrue, it is not 
necessary that there should be any contract or 
privity between tho obligor and the obligee, 
nor need there be circumstances, from which 
a contract can bo implied between the two, 
that, if the one paid what tlio other was bound 
to pay, the latter would indemnify the former. 
It is enough if tho two conditions, namely, an 
original liability to pay, and iis disch.irgo by a 
person interested to pay, arc fulfilled. 

Held, where there lias been a payment under 
compulsion of law, by a person interested in 
the said payment, under circumstances which 
make it necessary that it should be paid to 
save the whole estate, in which is included the 
land of the person from whom the reimburse- 
ment is demanded, there is a right of reim- 
bur.sement under S. 09 of the Contract Act (5). 
ChaturbhuJ v. Chandirmool, 0 N.L.R. 27 = 6 
Ind. Cas. 705. 

BiPiN Krishna Bosh, a.j.c. 

References : —(a) 1 N.L.R. 140 and 9 C.L.J. 
850, R. (b) 8 C.P.L.R. 100 (107) and 14 C.P. 
L.R. 107 (108), R. 

(4) Ss. rS. Sfi. 83. P20 (6) 132. sub-sec. (6), 
cl. 12 — S. 60. sub-sec. (4). contrasted — 
Rcc.ord-of-rights. entry in — Suit to correct^ 
as proriiled in S 83. "not instituted — Entry 
if becomes final and conclusive — Title-suit 
by party affected if maintainable — " Pre- 
^sumption of correctness until the contrary 
is shown. 
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DIGEST OP OA^ES. 


S.— Central Provinces Acts— (Continued), 
Act; XVIII of 1881 (C. P. Land Revenue) 

—(Concluded), 

When an entry has been made in the record- 
of' rights as to any matter referred to in S. 78 
of the Central Provinces Land Revenue Act 
{XVlIl of 1881), such entry is presumed under 
S. 8'i to be correct until the contrary is shown ; 
and under S. 83, a person aggrieved by the entry 
may institute a suit in the Civil Court to have 
such entry cancelled or amended, but it does 
not follow that the “ contrary ” referred to in 
S« 82 can be proved in such a suit only and 
not otherwise. Cl. (12) of sub-scc. (6) of S. 162 of 
the Act means only that the entry cannot be 
corrected except by the Revenue authorities, 
but it docs not preclude a suit by the person | 
affected by the entry to establish his title in ' 
Civil Court. ' 

The remedy provided by S. 83 of the Act is j 
cumulative and not exclusive. 

Held, that the present suit by the plaintiff, | 
in which ho sought relief, inter alia, on the 
basis of his alleged title as occup incy-tenant, 
was maintainable, although the defendant’s ' 
name had been entered as the occupancy i 
tenant in the record-of-rights, and the plaintiff I 
had not instituted a suit under S. 83 for the 
cancellation or amendment of the entry. Diba- 
kar Bisi v. Chatto Bag, 14 C.W.N. 688^0 
Ind. Cas. 072. 

Doss. J. 

(5) S. 82. See No. 4, supra. 

(6) S. 83. Sec No. 4, supra. 

(7) S. 120 (6). See No. I, supra. 

(S) S. 132. Sec No. 3, supra. 

(y) S. 138. See No. 2, supra. 

(10) S. 152. See No- 3, siqjra. 

(11) S. 132, sub-sec. (6), cl. (12). See No. 4, 
supra. 

Act IX of 1883 (C.P. Tenancy). 

(1) Ss, (d), 43 (3) — Landlord- -Lessee —Con- 
sent of lessee to morUjnge by tenant, 
vjlwther binding upon the original landlord 
— Seco7id apjieal — Question of the law 
arisijig upon facts found. 

The consent of the lessee of landlord, to a 
mortgage by an occupancy tenant of hh: hold- 
ing, is binding, so loAg as the interest of the 
Gonsentor lasted, and this includes the interest 
of those claiming under or through him, and is 
not binding on the original landlord after the 
termination of the interest of the lessee. 


5. — Central Provinces Acts— (Continued). 
Act IX of 1883 (C.P. Tenancy)— (Continued). 

If the right view of the law can bo argued 
upon the facts found, the Kigh Court can decide 
the question of law in second appeal. Lukra 
Dai V. Madhab Parhi, 6 Ind. Cas. 73. 
Chatterjek, j. 

(2) S. 4 1 (2)— Notice, whether neces.sary in case 

of simultaneous mortgage and lease to one and 
the same person. Sec TRANSFER OP PRO- 
PERT! ACT, No. 74, 6 83. 

(3) iS. 41 (5) -Application of section — Land- 
lord's right of j>rc.ciu/>tion — Sale of right 
oj absolute occupancy tenant — Execution 
of 1 IW 1 tgage decree — ^lortgage ejjected with 
notice to landlord— Statute — Rule of con- 
struction — H’oiv/n of old statute made paid 
of neir statute — Object. 

S. 41 (6) of the Tenancy Act applies to the 
foreclosure of such a mortgage only as might 
be made without notice to the landlord. 

So, where the right of an absolute occupancy 
tenant in his holding is sold or is foreclosed by 
order of a Civil Court, in execution of a decree 
other than a decree obtained by his landlord, 
held, the landlord will have a right of pre-emp- 
tion, only if the mortgage, in respect of which a 
decree has beisn obtained against the tenant, has 
been effected without noti»;e to the landlord 
but not where the landlord has actually inter- 
viewed the mortgagee and expressly authorised 
him to make an advance, being unable to find 
the requisite money himself (a). 

Held also, whore words of an old statute are 
either transcribed into or by reference made 
part of the new statute, it is always done with 
the object and intent of giving to those words 
any fegal interpretation which has been put 
upon them by Courts of law (6). Than Singh 
Y. Chandu Lai, G N.L R. 69. 
Dkake-Bkockman, .t.c. 

References : — (n) 5 C.P.L.R. 65 (68) ; 6 C.P. 
L.R. 131 (132) ; 7 C.P.L.R. 89 (91), It. and F.\ 
3N.L.R. 40and6N.L.H. 6, R. ; 10 C.P.L.R. 
42 and lOC.P.L R. 76, R. ib) (1862) W.R. 66 
(67) ; 25 B. 151 (157) ; 6 C.W.N. 556 (569) and 
Dale’s case, 50 L. J. Q. B. 234 (262' and 
• Maxwell on the Interpretation of Statutes, 

’ p.462, 4th Ed., R. 

' (3-n) S. 43 (2). See No. 1, snjjra. 

j (4) S. 61 (2). Sec LaMHARD AR AND CO- 
I SHARER, No. 1, 6 Ind. Cas. 389. 


10 
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S, — Central Provinces Acts — (Concluded)^ 
Act IX of 1883 (C.P. Tenancy) — (Concluded). 

(6) S. Ul (J) — Applicability of section — 
“ Kjected^'^ meaniiuj of — Tenant Iwldintj 
over, position (f—S. I JO, Transfer of Pro. 
perly Art, applicability of. 

In order that the special period of limitation 
proscribed by S. 91 (1) of the Tenancy Act may 
be apphciible, the tenant must have boon 
“ejected” from the land of which ho seeks 
to recover possession. r. 

Even a wron^^fiil withholding of possession 
may Ijo treated as an ejectment (a) under 
S. IJb, 'IVansfijr of I^roperty Act, which may 
roasoiialily bo ri'garded as prima applica- 
ble evi'i) in cases not coining under the Act. 
Whore a lessee holds over and the lessor as- 
sents to ih (2 tenant continuing in possession, the 
lease is, in the absenec of a contract to the 
contrary, renewed. The lessor has thus an 
option of trc.iLing the lessee as still a tenant or 
as a trespisser (h). Sheoram Y. Abdul Wahid- 
khan, (> N.Lj.H. 95. 

I )u A K K - ]^K< Iv M A N , .f . C . 

References 5 N lull. 97. (b) H. 893 

and 24 11. 504 and 29 li. 213 (210), R. 

(G)-~ap))li<‘alnlity of to absolute occupaney 
tenant's--] iiiTerenee between the rights of ordi- 
nary tenants and those of absolute occupancy 
tenants. See ( h rui’ANCY HOTiDINd, No. I, 
0 N.L.U.O. 

Act XVI of 1903 (Central Provinces Muni- 
cipal). 

(1) Ss. 00, 07, f)0 (.)), 153 (3) --Tower of 
CummitLtc, I’residjMit, Vice-Tresident — Tower 
to impose conditions on owners of lands to 
ensuie sati'ty — “ I’rojeetioii lawfully in exist- 
ence,'’ iiKMiiiiig of — Tower to remove buildings 
— ComptMisui ion — Notice under Ss. 00 (s)' and 
153(3). See ^IrNUTPALITlKS, No. 1,0 N. 
L.R. 53. 

(2) S. 00 (5). See No. 1 .stqira. 

(3) S. 07 See No. I, supra. 

(4) S. 153 (3). See No. I, supra. 

6. — Madras Acts. 

Act 11 of 1864 (Revenue Recovery). 

(1) Arrears of rerenue, sale for — Dismissal 
of application to set aside sale, by Col- 
lector — Revieir by Collector of his own 
order. 

A Collector, when ho has once declined to 
set aside a sale for arrears of revenue, has no 
power to review his own order. 


6. —Madras A cts— ( Continued ) . 

Act II of 1364 (Revenue Reoovepy)— (C7d.). 

Even assuming he had such a power under 
Regulation VII of 1828, it cannot be said that 
he can exercise such a power without any limit 
of time. David Nadar v. Pandara Sannadhi, 
0 M.L T. 177 = 3 Ind. Cas. 463-33 M. 0.5 = 19 
M.E J. 725. 

MUNUO ami AliDUR RaHIM, .J.I. 

Reference : —19 li. 113 and 116, J9i.s7. 

(2) S. 2 — Cess— Imposition upon land — 
Xamindari tenant — Whether n landholder 
— LnihiUty to pay ces<< fur user of water of 
Government stream — Madras Act, VII of 
JSfjA, 

By S. 1 of .Act VI I of 1S05, the cess ia 
imposed upon the land, T,nd pulilic revenue 
due on land shall be taken to i'ndudo ecsscs 
payable to (Tovcrnmeiit for water supplit'd for 
irrigation ; and a Zamindari tenant, who uses 
the water of a (foveriiment stream, for which 
his holding becomes liable to pay a cess to 
(lovernment, is a landholder for the purpose of 
Act 11 of 1804 (1). Nynappan Servai v. The 
Secretary of State for India in Council, 8 
M.L.T. 180-7 Ind. Ga.s. 403. 

Benson and KuisHNAsvvAMf aiyah, jj. 
liefeience .'—(1) 33 M. 41, DisU 

(3) Ss. 1, Urr—Mnlyar—Mulyunedar Who 
is ‘ landholder ’ -Enhanced assessment by 
(lovernment -Absence of contmet as to jtay- 
mint of — Who is liable to pfuj. 

The plaintiff Mulg.ir, who is the holder under 
Government of an estate or wary, granted to 
the defendant Mulgenidar a portion of the 
estate on a perpotu.il lease (mnlqeni chit), 
which did not make any reference to the 
Government assossmemt or as to who is to pay 
it. In reMjttluinent of the district, the Govern- 
ment imposed ai' enhanced assos'^ment on the 
estate. 

Held, that, where there was no contract, 
express or implied, between the plaintiff and 
the defendant, as to liow the increased assess- 
ment should ’)e borne, though it would be 
equitable to hold that it ought to be shared 
between them in proportion to the benefit, 
derived by each, yet, having regard to the 
terms of S. 35, Madras Revenue Recovery Act, 
1804, the registered proprietor must pay all 
sums liable to he paid for the land. 

The plaintiff mulgar is the puttadhar, and 
therefore a “ landholder,” within the meaning^ 
of S. 1 of Act II 1804. 



149 


150 


DIGEST 

6.— Madras Acts— {Continued), 

Act II of 1864 (Revenue Recovery)— (C/J.). 

Per Wallin, J. — The Government cannot by 
iin executive act convert mul^^cni tenants into 
landholflerd. 

Per Krisknaswamy AiyeVt J. — Queere-^ 
WheLher it is competent to the Govern incut to 
give a ryotwari pattah to any one other than 
the proprietor of the land having only a sub- 
ordinate interest ? Yidyapurna Thirthaawami 
V. Uggannu, 8 M.L.T. 173 -20 M.L.J. GIO 
= 7 Ind. Gas. 32J. 

13KNSON, Wallis and kuisiinaswami 

AIYAK, JJ. 

Hefcrcnces :—{l) 33 M. 41 ; 3 li. 154 ; 4 B. 
•473 ; 3G 0. 1003 (1015) ; 13 M. SO ; 30 M. 375; 
12 G.W.N. 154 and (1908) 1 K.B. 71, ii. 

(4) 3, 35 — Defaultrr, who is tfw — Umju- 

Itition XXVI ut lS0:i, S. 3— Contract Act, 

S. 0{). 

Where t.ho mortgagee of the shares of all the 
dofoiulants cx<*ept the appellant paid the reve- 
nue on the whole estate, and sued to recover the 

Sfiine, 

held, that, reading Act 11 of 18G1 with S. 3, 
liegulatiou X\’Vt of 1802, it must be held that 
the word “ defaulter ” within the meaning of 
the Act 11 of 18(1-4, applies only to tlio register- 
ed pattadar. 

The effect of S, 3, Kog. XXVl of 1802, is, 
that unregistered transfers are invalid against 
Government, though valid us between private 
parties, 

S. GO of the Contract Act is not applicable, 
as the appellant is not bound by law to pay the 
revenue, which the pl.iintiO has p.iid, since the 
former is not the registered holder. Subra- 
mania Chetty v. Mahalingaswamy Sivan, 
0 M.Ii.T. 198-= 19 jM.L.J, G27 33 M. 41 =3 

Ind. Gas. 624. 

WALLIS, MILLKU and SANKAUAN NAIR, 
.JJ. 

(5) Ss, 5, 4!J — Kjject of revenue sale -Kneum- 
brances. 

S. 42 of Aet TI of 1861 provides that all 
lands brought to sale on account of arrears of 
revenue shall be sold free of all encumbrances. 
From this it is clear that land may be sold for 
arrears of revenue, notwithstanding the fact 
that the defaulter has created an encumbrance 
upon it, and as under S. 5 it i.s only land be- 
longing to the defaulter that can bo sold for an 
arrear due by him, it follows that, under the 
Act, land which a dofiiultcr has encumbered is 
considered to be none the less his property. 


OF CAINES. 

6. - - Af adras A cts—{ Continued ) . 

Act II of 1864 (Revenue Recovery)— (C//f.). 

I The Secretary of State for India in Council 
j V. Pieipati Sankarayya, 8 M.L.T. .323. 

I Miller and Munro, jj. 

I References 8 M. 130 ; 7 51. 434 ; 20 51. fj21, 

D. 

{5-a) S. 35. See Nos. 3 and 4, supin. 

(5-5) S. 42. See No. 5. stipra. 

(0) ‘S'. 5.V — Suit to recover assessment levied 
by (lovernment — Reliefs by way of declara- 
tion and injunction jwayed for in the same 
suit — reimitation, 

A suit to recover aspessinont levied by the 
Government must be brought within the period 
of six months provided by S. 59. 

Whore reliefs by way of declaration and in- 
junction were also prayed for in a suit to recover 
assessment under S. 59, and it was cunLeiuled 
that tlio suit, though brought after six moiillis, 
was not barred so far as the declaration and in- 
junction prayed for were concerned, held, “the 
necessity for asking for these reliefs all arises 
out of the action of Governnicnt in levying the 
assCMsmoiit and is p.irt of the grievance for 
which under S. 59 the plaiiititl may apply to 
the Civil Court for redress. Sankarappa 
Naicker v. The Secretary of State for India 
in Council, 8 M.1 j.3\ 201. 

BENSON and MUNRO, .IJ. 

(7) 1‘lijhancciiieiit of Government assiissment 
— Liability of tenant. Scti MUL(iKNl TENURE, 
No. 2, 8 Ind. Ca.s. 428. 

Act lY of 1864 (Cess in lieu of village fees). 

(1) Applicability to .suiU respecliiig oflico of 
Karnam in Agrahiram village. See JURIS- 
DICTION oE Civil courts. No. i, 20 M.L.J. 
281., 

Act YII of 1863 (Madras Irrigation Cess). 

(1) hundlnrd ami tenant — Waler-cess levied 
by (lovernment from Zemindar for trriya- 
tion of tenant's land — Contribution — 

Hnjht of Landlord to recoccr from Uaiant 
— Sanction of Collector — Madras Rent 
Recovery Act [Mad, VIJI of S. II. 

Where the Govenincnt colleets from tho 
zemindar water-ecs.s for irrigation of the 
tenant's jiroyati lands situate within the 
zemindari, with the aid of Government water, 
the zemindar is entitled to recover tho amount 
thus paid from the tenant. 

Such right is not subject to tho provisions of 
S. 11 of tho Madras Rent Recovery Act, 1866^ 
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^•—Madras Acts — (Continued), 

Act YIl of 1865 (Madras Irrigation Cess) 

— (Continued), 

and does not require the previous sanction of the 
Collector. Surya Row v. Seetharamayya. 
^ M.E.T. 36H. 

AHUUH Rahim and AVLIN(J, JJ. 

References : — 30 M. 277 ; 17 M.Tj.J. 145, R. 

(j-a) Water -cess — Fasti jasti — Irrif/ation with 
ivater from OoDernment stream — Implied 
eufjnt/ement cj cmptiny iratcr-cess, tests for 
deter min in<j , 

The essential conditions for the levy of water- 
oesH undfir the provisions of I^fadras Act VII of 
1866 are : 

(1) Tlic irrigation must bo effected by means 
of the water of a river, stream, channel or 
work belonging to or constructed by (lovorn- 
ment. 

(2) If the water from such a source is receiv- 
ed by indirect flow or used after storage in an 
intermediate reservoir, the irrigation must, in 
the opinion of the Collector (subject to the con- 
trol of the Hoard of Kovenuoand (lovernment), 
be beneficial to, and sufficient for, the require- 
ments of the crops. 

(3) 'fho charge must not be contrary to any 
engagement between the landholder and 
(loverninerit, whereby the former is entitled to 
irrigation free of charge. 

Where the .source of irrigation is a stream, 
which is itself formed by the junction of two 
streams, one of which rises in Government hills, 
the Government is entitled to levy water-c€‘ss 
for the land so irrigated, .toii ./Vosfi, i.e., water 
rate for a second crop cultivated on wet lands. 

The more fact that the waters of the Govern- 
ment strc.im, before use, were mingled with 
those of another stream, or that they pa.ssed 
through a river bed or channel of joint or 
doubtful or even alien ownership is immaterial 
(a). 

As to condition (*2), the questions as to the 
beneficial ch.iractcr of the water taktm from the 
Government source and of its sufficiency are 
not for the Civil Court, but for the Collector to 
determine, subject to the control of the Board 
of llovenue and of the (lovornmont (5). 

Where an ini|)lied undertaking as to exemp- 
tion from water-cess is deducible from any 
snnad or grant by Government, the under- 
taking must be limited, as regards double crop 
cultivation, to the extent actually under double 
crop cultivation. 


6.— Madras Acts— (Continued). 

Act Yll of 1865 (Madras Irrigation Cess) 

— (Continued). 

Ordinarily, the implied right to free irriga- 
tion, deducible from the grant, should be 
measured by the area irrigated (c). 

A land-holder is not precluded from showing 
that the excess of wet cultivation, first or second 
crop as the case may be, irrigated with the aid 
of Government water, over that existing at the 
tunc of the grant, is due to thrifty u.se of water 
or careful maintenance of his channels and 
tanks to prevent wastage, and not to the use 
of an increased quantity of water ; in which 
case water-cess on the increased area would not 
be leviable. But in all such cases, rigid proof 
should be required, the natural presumption 
being that the quantity ot w.iter used varies 
in proportion to the extent undei irrigation. 
Secretary of State for India v. Ambalavana, 
H Ind. Cas. 357. 

WHITE, C.J. and AYTdNG. J. 

References :—(n) App. No. 64 of 1907; S.A. 
1019 of 1907, F. (b) S.A. 1019 of 1907. F. (c) 
26 M. 06 ; 32 M. 457; 6M.L.T. 242; 3 Tnd.Cas. 
456, li.; 24 M. 279 ; 11 M.L.J. 117 ; 14 M.L. 
J. 350 ; 2 M. 40 ; 7 M.H.C.R. 60 ; 10 .Al. 333, 
T), 

(2) *S. I — Jrriijation — Use of mater from 
Goiernment source — User of ot^icr irater 
nlso—Isiability to pay cess. 

All that S. 1, Madras Act VII of 1805, re- 
quires is, that water from Government source 
should irrigate the land in question. That 
other water has also been used is no ground for 
getting rid of the liability. 

A question was raised as to the meaning of 
the word “ irrigation,” but on the facts of the 
prc.sent case it was found that the water ilid 
irrigate the suit lands (a). The Secretary of 
State for India in Council v. Swami Nana- 
theeswarer. 7 M.E.T. 407. 

BEXSON and KUISHNASWAMI AlYKU, JJ. 

References .—(a) 24 M. 279; 14 M-EJ. 350 
not appl.; 12 M. 407, R. 

(3) S. 1 — StatnUny pmeers — Power to levy 
separate cess —Delegation — Validity. 

Where a statute (S. 1 of Act VII of 1865) 
empowers Government to lovy a separate cess 
for water supplied for irrigation, and enables 
them to prescribe rules under which and the 
rates at which such water-cess shall bo levied, 
the Government have no right to delegate to 
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6. — Af adns A ct8—( Continued ) . 

Act YII of 1868 (MadpaB Irrigation Gosb) 

— {Continued), 

the Collector the statutory authority conferred 
upon them to prescribe the rules and the rates. 

Kamulammal v. The Secretary of State for 
India in Council, 8 M.L.T. 171-7 Tnd. Cas. 
40*2. 

BkNSON and KUISHNASWAMY AlYER, JJ. 

(3-a) S. 1 — Waier-ceas — Lands imgaied by 
Govenivient water — Bed of rivei\ owners 
ship of — Property in river ^ whether vests 
m Government — ^Natural stream,' meaning 
of— Act TIlof VJO'i, S, 2, ejfect of— Grant 
of land by GotJernment — Whether implies 
grant of free right of irrigation — Abstent'wn 
by Goveinment from levyimj water -cess — 
Presumption — Burden of proof — Artificial 
chnnmd fed by a river or Government chan- 
nel — Voluntary payment of water-cess — 
Demand of water -cess — Compliance with 
demand, ivhethcr voluntary payment. 

Under Madras Act, VII of 1805, Oovertiment 
is entitled to chargtj water-cess, if the water 
with which lands arc irrigated is supplied from j 
a river or channel belonging to, or a work | 
constructed by, Government, and if there is no | 
engagement between the poison using the water i 
and (rovernment by which the irrigation is to i 
be free of separate charge. | 

A grant of land docs not necessarily carry ^ 
with it a right to free irrigation. | 

S. 2 of Act II r of 1905 is declaratory of the | 
right to property in rivers and all flowing i 
waters. 

The provisions of the said section amount to j 
a declaration that, subject to easements and 
natural rights of other land-holders, sill stand- 
ing and flowing waters, which are nob the 
property of ,any one else, are the property of 
(iovernment. 

A river is the property of (rovernment within 
the moaning of Act Vfl of 18(55, even though 
the property in bed may be vested in the owners 
of land along the banks, so as to give them the 
right to accretions or ‘ lankas’ forming therein 
(a). 

Artificial channels constructed by a zemindar I 
which, however, are fed by a river, cannot bn | 
regarded as sources of supply to the lands which | 
owe their immediate source of irrigation to 
such channels, and do not on that account 
create an exemption from watcr-cess. 


6. — Madras Acts -(Continued), 

Act YII of 1865 (Madras Irrigation Ceia)' 

— (Continued). 

The abstention of Government from charg- 
ing the zemindar with water-ec.ss for a long 
time does not amount to evidence of an agree- 
ment with the zemindar exempting him from 
such charge. When the origin of title is not 
known, as in the case of some mams granted 
before the Permanent Settlement, tbo fact that 
. irrigation was pcrmittei^ free of charge for a 
j scries of years may be evidence of a lost grant,^ 
but docs not allord room for presuming another 
j grant of irrigation rights. 

I In all cases the burden is on the person claim- 
I ing exemption from the charge (b). 

I Payment of water-cess, found to have been- 
j illegally levied by (rovernment, entitles the- 
! person who paid it to claim its refund. Such< 

I payment is not voluntary and, therefore, 

I irrecoverable, though it was made without any 
I actual attachment or distraint of property. 

A demand by Government, under the powers 
given to it by Madras Act, II of 18(54, amounts 
to a threat of distraint if the money demanded 
is not paid ; and if payment is made to prevent 
the execution of that threat, it cannot bo 
regarded as a voluntarv payment (c). 

Cl. (a) of S. 1 of Act VTI of 18(55 applies when 
the water irrigating the land is taken from a 
river belonging to Government. Kundukiiri y. 
The Secretary of State for India, 8 M.L.T. 
389. 

Miller and Mlinro, jj. 

References: — (a) (1897) App. Gas. 129 ; 66 
L.J.P.C. 27 ; 75 L.T. 666 ; 61 J.P. 408. R. (b) 
14 M.L.J. 354, R. (c) 22 M. 100 ; 25 M. 518 ; 
32 M. 456 ; 6 M.L.T. *242 ; 3 Ind. Cas. 456, R, 
(4) S. I, Proviso — Inamdar entitled to one- 

Jiffh of tank wafer — Mere extension of 

cultivation — Tiability to pay water-cess. 

Whore an Inamdar is, by engagement with 
Government, entitled to one- fifth of the water 
of the tank, ho is not, under the proviso to S. 1 
of Act VII of 1H65, liable to any water-cess, 
merely because ho extends his wet cultivation 
or raises double crops on single crop lands, 
provided he does not exceed his one-fifth share 
of water. 

Queere . — Whether the Inamd^ will be en- 
titled to claim one-fifth where Government 
improves the tank and its capacity? Appa- 
sami Iyer v. The Secretary of State for India, 
in Council, 7 M.L.T. 349 = 6 Ind. Cas. 265. 

BENSON and Krishnasami Iyer, jj. 
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6. — Madras Acts — (Continued). 

Act YII of 1865 (Madras Irrigation Cess) 

— (Co7iclu(lrd) . 

(5) S. 7 — Suit by landlord for recovery of 
moiety of cess paid to Oovernment — Dipmissal 
by lower Courts as beiiiR in contra vention of 
S. 7 — Whether seeotid appeal lies. See APPRAL 
(SECOND APPEAL), No. 2, 7 M.L.T. 302. 

(0) Sa. 7 attd i:i. 

Where the deff^ndants boufjht the right to 
cultivate, at aiieticyii, upc'n certain terms 
■embodied in the sale list*? and the documents, 
they are bound to abide by those terms, apart 
from the question whether S. 13 of the Act 
applies are not. S. 7 applies to such a case. 
Alapati Ammanna v. Narayanasami Naidu 
Oaru, 7 M.L.T. 385. 

Aunru KAiTiM, .1. 

Reference: — 2 M. 07. A]>p. 

1?) S. 13. See No. 0, auprn. 

Act YIII of 1863 (Madras Rent Recovery). 

(1) hmxdlord and iennnt — Uokka pa tin — 
Validity of tenn firing rent, at landlord's 
discretion, according to yield and of term 
flrmg half the Ayen rent for aecoxid crop — 
ValidUy of term firing rent according to a 
classification of lamis and of ar/reement to 
accept patta according to Adangal chitta. 

A clause in a Kokka patta (i.r., cash patta) 
that, “ after the termination of the patta, 
tenant shall be liable to agree (sic) to the 
theerva that may bo fixed by the Landlord for 
the said patta lands with rcfereuce to the yield” 
is not a proper term, and ought to be expunged. 

But a term in such patta that in rase you 
(tenant) raise second crop in the lands speci- 
fied according to numbers in the adangal, you 
shall pay one h.alf of the Aycn rent on the .said 
land, is a valid and proper term. 

A elau.se in an agreement executed by ten- 
ants that ” we shall from the current fasli for- 
ward accept patta for ever in accordance with 
the adangal chitta prepared by you according 
to the aforesaid classification *’ was held to be 
not illegal. Bubbaraya Mudaliar v. Krishna- 
machariar, 7 M.L.T. 105 5 Ind. Cas. 811. 
BENSON, O.C.J. and MILLER, J. 

(2) Landlord and tenant — Transfer of 
tenfinVs ^pUling — Distraint of transfero7'\s 
goods after transfer — Absence of notice of 
transfer to the landlord — Legality of dia~ 
traint — English and Indian Law — Liabili- 
ty of texiant exititlcd to the holding at the 
commencement of the Fasli. 


6, — Madras Acts— (Continued). 

Act YIII of 1865 (Madras Rent Recovery) 

— (Continued). 

.A valid transfer of his bolding by «a tenant, 
n the absence of eircumstanees creating an es- 
toppel against him, puts an end to the tenancy 
without notice to the landlord, and the tenant 
docs not, after the transfer, coritinne to be lia- 
ble for future rent. But if the transferor tenant 
was entitled to the holding at the commence- 
ment of the Fasli, he is bound to pay the nmt 
for the Fa.sli, and proceedings may bo institut- 
ed against him under the Rent Recovery Act, 
Tiotwitbstanding that he transferred the hold- 
ing later in the Fasli and that the payments 
were to be made on different dates subsequent- 
ly. A distraint of the transferor’s cattle for 
rent due tor that Fasli is bgab 

'Che English common law as to Ji&traint is 
not applicable to proceedings under the Rent 
Recovery Act, 1805. In India there is no right 
to distrain under the Transfer of Property Act, 
and, where it exists under the Rent Law, tlicrc 
is no limitation as to the situation of the goods 
(a). Ramasawiny lyengap v. Shanmoogam 
Pillay, 7 Ind. Cas. 210. 

BENSON and KlUSITNASWAMI lYER, .U. 

Rr/erences (u) 1) Q.B.D. 11 ; 15 L J.Q.B. 
321 ; 10 Jur. 801 ; IGQ.B.D. G3G ; 20 L.J.Q.B. 
320; 15 Jur. 628, R. 

(3) Purchaser of portion of land — liecogni- 
tion as tenant — Patta standing in the name 
of another — Arrears of rent due by the lat- 
ter — Sale of purchaser's land — Void. 

Where a Zamindar recognized the plaintiff, 
who was the purchaser of a portion of the land 
as tcmaiit, and accepted rent from him for 
several years, though the patta stood in the 
name of another, and where, in proceedings 
taken under th Rent Recovery Act for recovery 
of arrears of rent against the pattadar, ho sold 
the portion of land purchased by the plaintiff, 
without giving notice of the attachment or the 
arrear. 

Held that uho sale was void as against the 
plaintiff (a). Peram Narasigadu v. Matchi- 
reddi, Buohireddi, 8 M.L.T. 284. 

BKNSON and KRISHNAHWAMI AIYAR, J.J. 

Reference :—(a) 29 M. 83, D. 

(3-a) Madrae Estate Land Act (1 of 1908) — 
Landlord and tenant — Right of tenant to 

. improvements — Suit under old Act^Appli- 
cability of new Act. 
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6, — Madras Acts — {Continued). : 

Aot YIII of 1865 (Madras Rent Recovery) | 

— (Continued), | 

A tenant brought a suit under Act VIII of | 
1865 to restrain the landlord from interfering j 
with his cultivating betel on his patta land- 
The first Court dismissed the suit, but the Sub- 
Judge on appeal decreed it. The Zemindar 
appealed : held that the new Act applied to the 
improvements of the tenant, and that the i 
second appeal should be dismissed. Senuga ! 
Pandia v. Yeerabadra Moopan, 8 Ind. Cas. i 
434. ! 

AHDUU UaHIM and AlYLING, J.T. | 

(4) 6"s. II — Tender of pn tins on the asara | 

or produce- fthariiKj sustem — Settuuj up of . 
express contract, to pap monep rent — ' 
*-l6.sf?nc<* of such contract, express or implied 
— Proper course, to determine rent under 
S. 11, cl. 3 — PreraJence of niomnj rent 
for a number of pears — Inference of hnplicd 
contract, not propei — P lenient m the con- | 
sideration of the existeure oj usape. * 

P, a wjiiiindiir, brought a suit against the 
tenants of his village 0, under S. U, Madra.s 
Rent JiiKJOVcry Act, 1865, to enforce the accept- 
ance of pattas tendered by him and the execu- 
tion of niuchilikas corresponding thereto. The ; 
pattas tendered required the tenants to deliver j 
to P, by way of rent, a specific share of rent, ' 
on the ground that the asara or sharing sys- . 
tom was the mnmool or customary mode of I 
payment in the village of C. The tenants I 
denied that the asara system was in force in 
their village, and alleged that money rates had - 
prevailed there for a considerable number of j 
years, and that, by a specific arrangement | 
entered into in Pasli 12119 (1899), an uniform i 
rate of Rs. 6 per acre Inul been .settled in per- \ 
petuity for the lands held by them, and that ; 
leases were exchanged on that Ltsis foi a term , 
of 6 years. It w.is found that in Falsi 1299 | 
different rates of money rent prevailed. The ; 
Courts in India, while disbelieving the story ! 
of an express agreement to the settlement of \ 
an uniform rate at Rs. 5 per acre, inferred, [ 
however, an implied contract from the fact | 
that rents at the same rate were paid and ro- i 
ceived for four years after the expiration of the | 
term fixed by the leases of 1299. Held, by I 
the Judicial Committee, that their liordships | 
were unable to concur in the view, or to hold 
that, alongside of the express contract em- 
bodied in the leases exchanged between the 
parties, there was a collateral implied contract 


6. -Madras Acts —(Continued). 

Act YIII of 1866 (Madras Rent Recovery) 

— (Continued). 

relating to fixity of rent. Held, al.so, that, it 
having been found that there was no express or 
implied contract, the question must be decirled 
in accordance with the rules contained in 
S. 11, ol. 3of the Act. 

While agreeing with the High Court in the 
view that it is not open to Courts to imply, 
from ihe mere circumstance that the rent 
has been paid in money for a series of years, 
an agreement to pay money rent, their 
Lordships of the Jiidioiil Committee saw no 
reason why the fact that money rent has pre- 
vailed in a particular locality for a c«>nsidcra- 
hlo number of years niav not form an element 
in the consideration of the question of usage. 
ParthaBarathi AppaRow v. Chevandra Yen- 
kata Narasayya, .S.8 M. 177 (P.C.) = 14 C.W. 
N. 938 = 20 M.L.J, 59r.=.78 M.L.T. 141-12 
Bom. L.R. 048=12 C.L.J. 233. 

Lord MacnaoiitExV, Lord Collins, 
Sir Arthitr Wilson, and ' Slu , Ameer 
ALL 

(5) iS’. 11 -Lands cultivated irilh wet ernps^ 
rent payable on —No contract as to rate of 
rent payable —Ijandlord entitled to claim 
vararn rates — Knhancement of rent. 

Till Fasli 1283 the asara system was in 
force. In Falsi 1284 money rents were intro- 
duced and the rates of sucli rents were perma- 
nently fixed in Fasli 1202 At the time, all 
the lands were dry : wet cultivation began in 
P’asli 1314 and the puttahs now on dispute 
were then tendered, as the tenants refused to 
pay more than the rates fixed in 1292 which 
they had previously been pa>ing for lands as 
dry.# Held, that, inasmucli as there was no 
contract as to the rate payable on lands culti- 
vated with wet crops, and the rates to be 
charged for wet cultivation wcjre left undeter- 
mined, under S. 11, Act VII f of 18f35, the 
landlord is entitled to claim varam rates. So 
the fact that the landlord gets an enhanced 
rent i.s immatcri<'il. Yenkata Narasimha 
Naidu y. Kesara Meni Chinna Bappaya, 5 M. 
Ti.T. 87 = 33 M. 12. 

MUNRO and PIN HEY, .J.T. 

ti^encea .—30 M. 610 ; 31 Hi. 10, F. 

(6) 8, 11— Collector^ s samtion not required to 
the charge of water tax. 

The Collector's sanction is not required to 
the charge of water-tax by a zemindar against 
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6,— Madras Acts — {Continued). 

Act yill of 1865 (Madras Rent Recovery) 

— (Concluded). 

an Inamdar, when the Jattcr has used the 
former’s water. Zemindar of Yenkatagiri v. 
Suryaprakasam, 20 M.L.J. 120. 

Benson and Miller, jj. 

(7) S. 11 — Vsafje of enhancing rent for dry 
land converted into wet at the tenant's 
exjHmse — Legal 1 1 g . 

A landlord is uiititK^d to raise the rent, only 
if the improvennent is effected at his own ex- 
pense, or at the expense of the Government, 
and in either case only with the sanction of 
the Collector. A to charge assessment 

at the wet rate, on account of the tenant’s 
converting land from dry to wet or any other 
improvements effected at the tenant’s expense, 
is illegal (n). Where the rent payable is in 
fart higher, the case falls within S. 11, Kent 
Rocovery Act, Paramasawmy Iyengar v. 
Pusala Thevan, 20 M.L.J. 142 = 5 Ind. Gas. 
911. 

Benson, o.o.j. and Sankauan Nair, j. 
Reference : — (a) 21 ^f. 180, li. 

(8) S. 11. See ACT VII OF LS05 (MADRAS 
Irrigation Cess), No. i, 8 M.L.T. 3G3. 

(8-n) S. 11. See No, 4. mpra. 

(8-i) S. 11 (2) — Absetice of contract for rent 
— Claim for varam. See RENT, No, 4, 8 Ind. 
Cas. 156. 

(8-b) S. 11 (8) — Tenant raising garden crop 
on dry land by means of well sunk by him — 
Enhancement of rent. See LANDLORD AND 
Tenant, No. 58, H Ind. Cas. 880. 

(9) S. 14 — Arrears of rent when become due. 
See Landlord and tkn.vnt, No. 40, 8 M.L. 
T. 345. 

Act III of 1873. 

(1) S. 16 — Law determining marital obliga- 
tions where parties are Hindus. See RESTITU- 
TION OF CONJUGAL RIGHTS, No. 1, 8 M.L.T. 
311. 

Act I of 1876 (Separate Assessment). 

(1) Refusal to consent to separate registry — 
Effect. See CONTRACT ACT, No. 42, 7 M.L. i 
T. 24'J. j 

Act Y of 1882 (Madras Forest). 1 

(1) N.s. 6, 17, tio—Ai^idicabilily of 5,^.5- I 
Fm'Bs* Committee appointed prior to act — | 
Claim not made before them — Right whether 
extinguished hij Ss. 6', 17 — Adj'erse posses- j 
sioTi — Tiong enjoyment and possession by 
plaintiff— Durden of jjroof. 


6— Madras Acts — (Continued). 

Act Y of 1882 (Madras Forest)— (Concluded). 

S. 25, Madras Act, 18S2, refers only to ques* 
tions which have been decided, orders which 
have been issued, or records which have been 
prepared, and has no application to a claim 
which has never been made. 

Ss. 6 and 17 of the Act are not applicable so 
as to extingui.sh a right, merely because it was 
not claimed at an enquiry by the Forest Com- 
mittee appointed prior to the Act. 

Where it is proved that the tope and nanda- 
vanam have been attached to the temple, and 
tended by the temple authorities from a long 
time since, it would bo on the Government 
(who is the defendant) to show that the temple 
had not acquired the ownership of the tope and 
nandnvannm by actual pon.<;ession for sixty 
years, or that the posse.ssion is by license or 
other permission of the Government. Sri Pera- 
rulaRemanuja Jeer Swami v. The Secretary 
of State for India in Council through the 
Collector of Tinnevelly, 7 M.L.T. 241. 

^IlLLER and MUNRO, JJ. 

(2) S. 10, appeals under— Computation of 
time— Time requisite for obtaining copv — 
Whether deducted. See LlMIT.\T10N ACT 
(1877), No. 13, 7 M.L.T. 182 (F.B.). 

(3) S. 17 . See No, 1, mpra. 

(4) S. 25. See No, 1 , supra. 

Act lY of 1884 (Madras Dt. Municipalities). 

(1) S. 19, siib’S. /, cl. ii\ Municipal Coun- 
cillor — Continuance in oyi 'c likehi to bring 
administration into contempt— Power of 
Cover nor -in-Connail to remove, 

S. 19, sub-soc, 1, el. iv, ISLidras District 
I Municipalities Act, 1884, gives the Gov<.'i nor- 
; in-Council, power to rcmiove a Councillor, if his 
I continuance i office is likely to bring the 
I Municipal administration into contempt, pro- 
I vidod that the Government shall not pass any 
I orders under this clause without giving an 
I opportunity of explanation to the Councillor 
concerned. Chelva Perumal Chettiar v. The 
Secretary of State for India in Council re- 
presented hy the Collector of North Arcot, 

7 M.L.T. 245 = 6 Ind. Cas. 604. 

BENKON and ABDUR RAHIM, JJ. 

(2) S. 168 -Easement overriding statute — 
Validity. 

There can be no easement which overrides the 
provisions of S. 168 of the Act. Latohml 
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6> — Madras Acts — (Continued), 

ActlYof 1884 (Madras Dt Municipalities) 

—(Concluded), 

Narayana Iyer v. The Municipal Council 
of Trlchinopoly, 7 M.L.T. 154 -5 Ind. Can. 
916. 

Benson and Krishnaswami Iyer, j.t. 

Reference 19 M.L.J. 757. F, 

(3) S. 168 ^ Sub~Ss, (1) and (3) —Pandal in 
front of a building in public street — Wlie- 
liter a projection within the meaning of the 
section — Suit to restrain Municipal it i/ from 
removing pandal — Mnintninabilitti — Pro- 
per remedy— Camjiensntion—^* Tjawftrlly 
madCy** meanhuj of — Object of Suh~S- 3, 

Held that a Pandal erected in front of a 
building in a public street i-*; a “ projection ” 
within the moaning of S- 168 (1) of the Act, 
and that the ^lunicipal Council has power to 
cause it to be removed. 

The object of Suh-S. 3 was to give a right 
to compensation, in cases where the making of 
the projection did not contravene an\ provision 
of law 

The words “ lawfully made ’’ do not mean 
“ made under the license of the Council since 
the Act came into operation. 

Sub-S. 3 of S. 168, Act IV of 1884, also 
applies to cases in which the obstruction or 
projection was lawfully made before the Act. 

The plaintiff’s remedy, in cases where the 
Municipality directs the removal of such a pro- 
jection, is to recover compensation, and a suit 
for an injunction will not lie. Mothe Atchayya 
Oaru Y. The Municipal Council of Ellorc, 7 
M.Tj.T. 66=19 M.L.J. 757 = 4 Ind. Cas. 828. 
White, c.j., and Krihhnasw ami aiyak, ,i. 

Act Y of 1884 (Local Boards). 

(1) S. 5 / — Didication of profterty to charity 
— Board of Revenue hanMng over viange- 
ment to Taluk Board — Poicers of Board of 
Revenue ami Taluk Board — Rights of public 
— Madras Reg, VII of 1817, 5s-. 7, S’, 13, 

By the will of the plaintiff’s deceased hus- 
band, certain charities were created and trustees 
appointed. The plaintiff was one of them. In 
consequence of alleged mismanagement the 
Board of Revenue intervened. The possession of 
tha endowment property parsed to the Taluq 
Board in due course. The plaintiff ceased to be 
a trustee of the endowment and claimed the 
right to inspect the accounts of the charity 
under a special clause in the will which provid- 
ed that *’ the trustees shall maintain correct 
accounts accessible to all the persons.” Held 
that there would be no duty to allow inspection 
11 


6. —Madras A cts— (Continued) . 

Act Y of 1884 (Local Boards) — (Coticluded), 
to any member of the public, when there is no 
averment of mismanagement on the part of the 
Taluk Board. In the absence of a charge of 
mismanagement, the direction contained in the 
will as to the maintenance of accounts acces- 
sible to the public will not ipso facto impose the 
obligation upon a statutory body which enters 
I upon management under statutory powers. 
U»idcr Reg. VIT of 1871*the Hoard of Revenue 
has merely the powers of superintendence and 
not the right of acLual management. 

Blit whore under S. 51. Act V of 1884, au 
! institution is transferred to the control of a 
' Taluk Board, both powers of supcrintendonco 
and of management are made over. 

The Taluk Board has not the power to ap- 
point independent trustees for the management 
of institutions taken over by it under S. 51 of 
the Act. Netayathakshi Ammal v. The Taluq 
Board, Mayaveram, 8 M.L.T. 341. 

Benson and Kuishnaswami Iyer, jj. 
References : —7 M ll.C.U. 77 ; 12 M. 366 ; 31 
M. Ill, R, 

( 2 ) S, 76 — Wrongful collection of cess by 
Collector ^Suit against District Board firr 
its recovery, maintainability oj — Collector 
acting ineveess o I statutory authority-^ 
fAabilily in damages — Tort, 

Where a Collector wrongfully collected cess 
under S. 76, and paid it over to the credit of the 
District Board, held: a suit docs not lie as 
against the District Board for the recovery of 
the Slim .so illegally collected (a). 

Held also, where a Collector, while levying 
ccss from the plaintiff, acted in excess of his 
statutory aiithoriiy, he is liable to the plaintiff 
in damages, .and the liability is one which 
.sounds in tort. Chinnasami Chettiar v. The 
Collector of Salem, 8 AI.L.T. 201. 

Benson and Krishnakwami Iyer, .i.i. 
Reference : - (a) 2 1 M. 1 14 , F, 

(3) Madras Act VI of 1900 — Public road, 
what is- — User by public — Passmje of cattle 
of adjoining oirner't whether confers a right 
of way on the public. 

All streets over which the public have a right 
of wa^ are public streets under Madras Act V 
of 1SS4. The mere passage of cattle of the 
adjoining owners does not necessarily confer a 
I right of way on the public. Zemindar of 
Kottam T. President, Taluq Board, Cocanada,. 

8 Ind. Gas. 682. 

BENSON and Krishnaswami iykk, jj. 
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6. — Madras Acts— (Continued), 

Act I of 1886 (Abkapi). 

S. h'i — Partnership between licensed and 
unlicensed j>ersons — Legality. 

Held, that S. 13, Madras Abkari Act, docs 
not prohibit person, who has no license, from 
holding an interest in the manufacture or vend 
of liquor jointly with a licensed manufacturer 
or vendor. Natla Bapiraju v. Papam Aohuta 
Rajajee, 7 M.D.T. 176 = 5 Tnd. Cas. 456=20 
M.L.J. 337. 

MlIiliRU and KRISHNAKWAMI AIYAR, .LJ. 

Reference 24 M. 401, Diss. 

Act I of 1887 (Malabar Compensation for 

Tenant's Improvements). 

S. 7— Operation of the Act — Effect of 

stipulation in lease— Rate of compensation 
payable. 

Tn a loa^ie executed before the passing of 
"Madras Act I of 1MH7, the terms on which the 
tenants held were “ when the fruit trees begin 
to hear fruit wc shall receive their kuik.inam 
which you will cause to bo paid at the ordinary 
rate, and surrcndcjr the pararnba.” Act 1 of 
1887 was passed before the surrender and 
provided a rate of compensation for fruit trees. 
In a suit to recover compensation under the 
lease, held that the tenant was entitled to 
compensation in accordance with the provisions 
of the Act, and that there was no special 
contract such as was contemplated in S. 7 of 
that Act which would exempt the agreement 
from the operation of the Act. Kerala Yarmah 
Yali Rajah Avargal of Cherakkal Kovilagam 
V. Ondan Ramunni, Karnavan and Manager | 
of his Tarwad Affairs. 33 M. 218 (F.B.). I 

COTiLINS, MUTHUSAMT AYYAR, | 

Parker and Wilkinson, .i.t. . 

Act 111 of 1895 (Madras Hereditary Village 
Offices). 

(1) S. S, cls.l-j and 4— Office of carpenter in 
Zemindaii and Tnam villages— Suit relate 
ing to lands forming part of the emoluments 
of— Jurisdiction of Civil Courts — Applica- 
bility of the Act. 

The Madras Hereditary Village Ofiices Act, 
1805, applies to the hereditary offices of village 
artisans such as carpenter, etc., only in tillages 
other than proprietary estates. 

The jurisdiction of Civil Courts is not ousted 
in respect of suite relating to the emoluments 
of the village office of carpenter in the Zamin> 
dari villages. 


6 , — Madras Acts - (Continued), 

Act III of 1895 (Madras Hepeditary Village 
Offices) — (Continued)- 

As the office of village carpenter is not one 
of the offices to which either the Madras Vil- 
lage Cess Act, 1893, or the Madras Proprietary 
Estates Village Service Act, 1894, is applicable, 
and as it is not an office in a village ether than 
a proprietary estate, cl. 4, S. 3 of Act III of 
1895 (Madras Hereditary Village Offices) is not 
applicable to the office in an Inam village, and 
the jurisdiction of Civil Courts is not ousted 
(a). Veepabhadra Achapi and another v. 
Suppiah Achapi and another, 7 M.L.T. 198 = 
5 Tnd. Cas. 477. 

Sir Arnold White, c.j.,and Krisiina- 
sw AMY Iyer, .j. 

References : — (n) 21 M. 134; 17 M. 302; 26 IM. 
490, I). 

(2) Ss. f‘h 5— Blacli smith's inam in a proprie- 
tary estate, whether liable to be attached 
in e.recution of a decree. 

An inam laud in a proprietary estate attach- 
ed to the oftiee of a village hlack-smith’s is 
liable to bo attached aiid sold in execution of a 
decree. 

By S. 3 of the Hereditary Village Offices 
Act, the village otlices mentioned in cl. 4 of 
that section, if they are offices in proprietary 
oslatc, arc uxcludcd from the operation of the 
Act as provided for in cl. 3 of S. 3. K , Chinnaya 
Asari v. Annayappa Mooniappa Mudali, 5 
Ind. Cas. 41=7 M L.T. 264. 

^lUNRO and ARDUR RAHIM, .T.I. 

Reference 28 M. 84, D. 

(3) S. 'J — * Transferred or encumbered ' mean- 
ing of — Permanent lease is not transfer. 

The grant of a permanent lease is not pro- 
hibited by S. P of Madras Act III of 1895, as 
the grant of a 'permanent lease is not a trans- 
fer within the meaning of “transferred,” and 
as the 'transfer' referred to is a transfer of 
ownership (a). Kshetpabars Bissoyi of Naman- 
garam v. Subhanapupam Hapi Kpishna Rao, 

7 M.H.T. 94 -5 Ind. Cas. 125. 

DULLER and ^lUNRO, J.T. 

(3-17) S. 6— See No. 2, supra. 

(4) Ss, 1.7, 21 — Jurisdiction of Civil Courts — 
Lease of Inam by the inam holder — Suit 
to eject tenant on the expiry of lease, 

A suit for possession of Village Officer's inam 
land, on the expiry of a lease by the inam 
holder to a tenant, is cognisable by the Civil 
Courts. 
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6. — Madras Acts — {Continued). 

Act 111 of 1895 (Madras Hereditary Village 
offices) — {Concluded ) . 

Sfl. 13 and 21 of the j^Iadras Act ITT of 1895 
should bo road togotber, and a suit for posses- 
sion from a tenant on iho expiry of his loasc 
does not fall within the terms of S. 13 {a). 

In such a case plaintiff will not be entitled 
to base his suit on his title to the inam. 
Mavoulu Seetharam Naidu y. Doddi Rami 
Naidu, 6 Ind. Cas. 137 = 7 M.L.T. 181 = 20 M. 
JjJ. 91. 

BENSON, O.C..T., and KllISHNASVVAMI 
AIYAJI, .J. 

fieferences: -SOM. 126, Kj'pL ; Jfi :^r.L.J. 
.J38 (336) ; 1 M.Tj.T. 102 and C.R.T^ No. 3 of 
1903, R. (6) 4 ^T H.O.U. 70, D. 

Ss. J:iy :it —Suit for pftsses'iitiii of htiid — 
Jurisdiction of Civil Coutf.s. 

Whore a suit is for land and is not based on 
I he ground that tlie land constitutes part of 
the emoliiinonts of the otrice, nor pertains to 
my right to succeed to any of the oflicos mcn- 
ti'Uied in S. 13 of the Hereditary Village 
Orticos Act, nor raises a (juestion as to the rate 
or amount of the emoluments of such oflico. 
Civil Courts have jurisdiction to entertain it. 

S. 13 of the Madras Act TIT [of 1805 is an 
enabling section conferring jurisdiction on 
Revenue Courts, and by itself cannot oust the 
jurisdiction of Civil Courts which would other- 
wise exist. Gavura Ramanna v. Adabala 
Rattayya. 5 Ind. Cas. 136 -7 :\r.L.T. 136- 
20 M.Ti.J.94. 

WHITE, r.J., and Kkishn \swa.mi Aivau 

. 1 . 

Reference 30 126, R. 

(5 a) S. 21 — See Nos. 4 and 5, supra. 

(6) Cls. 1, 2, 3— Applicability to suits res- 
pecting office of Karnam. See JlJUlSDICTlON 
OF (UviL Courts, No. i, 20 ^f.lj.j, 281. 

Act lY of 1897 (Madras Survey and Bound- 
aries). 

Ss, 11. VJ. '2I-— Purvey officer s decision — 
When decision said to be parsed — Limita- 
tion-Starting point— What is the date of 
the decision. 

The date of a decision is the date of its com- 
munication to the parties. A decision rannot 
properly bo said to bo passed until it is in some 
way pronounced or published, under such 
circumstances that the parties affected by it 
have a reasonable opportunity of knowing 
what it contains. Till then, though it may 


6.— Madras Acts-- (Continued). 

Act lY of 1897 (Madras Survey and Boulid* 
aries) — (Concluded) . 

be written out, signed and dated, it is nothing 
but the decision which the officer intend/ to 
pass. It is not parsed so long as it is open to 
him to tear up what he has written and wxito 
something else. Secretary of State for India 
in Council v. Narayanaswamy Naidu, 8 M,. 
L.T. 310. 

1^1 1 LTjK R and MUN n O* .7.7 . 

Rcferuices 6 liT. 189 ; 12 M. 1 , P. 

/2) S. 12— -See No 1, supra. 

(3) S. 21 — See No. 1, supra. 

Act 1 of 1900 (Malabar Compensation for 
Tenants Improvements). 

(1) / jandlord and tenant — Suit Jor redempr 
tioiiof Kanom — Mode of calcuhiiing impro- 
ve mcnis — Dispui ity in rent. 

In calculating the value of iin})roveiuciits, 
m.*ide !»y a tou.anl, iii an .u-Lion for redemption 
of a Kanom. f he dispayity in the rent, paid by 
the tenant at different time-;, should not be 
made the solo basis for work i tig up the value 
Qf improvotnents. It i;, only .i circuinstinco 
to bo taken into account in weighing the evi- 
dence as to improvements (a), Daniodara|i 
Numbudri v. Gopalan Nair, S Ind. Cas. 504. 
Bl?\SON and KlHSHN \S\V VMl AIYA8, .7.1. 
Reference : -• (u) 16 M. 3.50. R, 

(X-a) Ss. A. fi - Kanom nunigntje. — Suit for 
redemption — Right of mortgagee, to posnes- 
sion till ousted by erecution - C'laim for 
mesjie jn ofits front date of suit. 

In a suit for redemption of a Kanotn. where 
the tenant is entitled to the value of improve- 
ments, though the inortgsge has boon discharg- 
ed, the mortgagee is entillod to 1)0 in poss9.ssion 
till ousted in cxocutioii of a decree igainsi him, 
and the plaintiff is not entitled to claim mcsaie 
profitr from the date of suit. Palakal Raman 
V. Yalia Chemblashith, 6 Ind. 889= 7 M. 
L.T. 246. ' 

Benson and Kihshnaswamy ajyer, .ij. 
(2) Ss, .5, 6. 9 to IS — Compensatu n for Un~ 
ivrovements — Stipulation in the. Kanom 
deed for improvements according to local 
custom — Right of tenant to claim compen- 
sation under the Act—Coniracis for im- 
provements made before Act 1 of VjoO. 
effect of. 

A more provision in a Kanom deed for 
customary compensation is not a specif]. 
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6, — Madras Acts — (Continued). 

Act 1 of 1900 (Malabar Compensation for 
Tenants Improvements)— 

contract, such as is contemplated in S. 7 
of Madras Act 1 of 1887, which corresponds to 
S. 19 of Act I of 1900. I 

Where a Kanom deed stipulated that the | 
tenant was to accept the value of improve- j 
ments according to local custom : 

Held, that there was no express contract for i 
particular ratc*^ of compensation to be enforced, ; 
and that the tenant was entitled to claim , 
compensation under S. 5 of Madras Act 1 of : 
1900 (a). 

Even where there is a contract, before Madras . 
Act 1 of 1900. prescribing lessor rates, a tenant ! 
ui not precluded from claiming compensation * 
under the Act. If a contract as to the rate of ; 
compensation i.s unfavourable to the tenant. | 
oven though it has been entered into before ' 
ISKO, ho IS entitled to claim compensation | 
under S. 6, and the rates proscribed in Ss. 9 to 
16 must then prevail (6). Cheriya Rajaha • 
Avorgal v. Chunayil Madattul, 0 Ind. Cas. 
887. ' 

HKNSON .irid K KISHNASWAMY AlYRR, JJ. 

Hrfereiiccs: ^{n) .‘1 M.E.J. 61; 10 M. 452, R, ! 
(b) :J2 M, 1; 5 M.L.T. 277; 1 Ind. Cas. 807, . 
explained. ; 

(8) S. fi— See Nos. 1 and 2, supra. ■ 

(4) S. 9— See No. 2, supra. 

(5) S. 10— See No. 2, supra. \ 

(6) S. 11 — See No. 2, supra. | 

(7) S. 12 —Sec No. 2, supra. 

<8) S. 18 — Sec No. 2, supra. j 

(9) S. 14— See No. 2, supra. j 

(10) S. 16 — See No. 2, mpra. I 

(11) S. 16 — Sec No. 2, supra, 

(12) S. 17— See No, 2, supra. 

' (18) S. IH -Sec No. 2, supra. 

I 

Act I of 1902 (Court of Wards). j 

(1) Si. d, UH, 4s — Sped fie Relief Act, I of 16??, | 
S. —Arraiujeuient bp Court of IVnif/.s 
for perforuinnce of marriage of a Ward — 
pou'cr of High Court to interfere — Power 
‘ of Hiijli Court to order removal of Ward 
from the custodg of Court of Wards. 

On a petition praying the High Court to 
make an order that the Court of Wards should 
detain in Madras the person of its ward and 
prevent his being married to a certain lady as 
llroviously arranged by it. 


6. — Madras Acts --(Continued). 

Act 1 of 1902 (Court of Wards)— (Concluded). 

Held, (Per White, C.J.) that the High Court 
cannot make an order under S. 45. Specific 
Relief Act. in the nature of any mandamus, 
because it is impossible to allege that the 
Court of Wards has committed a breach of duty 
by making the order which it has made. 

S. 23 of the Court of Wards Act empowers it 
to make such arrangements as to it may seem fit 
in respect of the marriage, among other things, 
of a ward, whoso person is under its superin- 
tendence for the time being. 

Held, also, that the High Court has no juris- 
diction to interfere under S. 3 of the Court of 
Wards Act, because the ward is legally a ward 
of the Court of Wards, and an order is made in 
pursuance of the express provisions of the Act 
by the Court of W.irds. 

Qiucre : — Whether the High Court has power 
under S. 3 of the Court of Wards Act? 

Per Krislniasami Aiynr,J. — S. 45 of the Speci- 
fic Relief Act, 1877, has no application to the 
present case, there being no specific act within 
the meaning of that section which the Court of 
Wards is required to do under S. 23 of the Act. 

Whatever the powers of the High Court 
under S. 3 of the Court of Wards Act may be, 
they do not justify the making of an order, di- 
recting the marriage to be postponed of a ward 
who is legally under the custody of Court of 
Wards. Ranee Yellai Nachiar v. The Court of 
Wards, Madras, 7 M.E.T. 73 5 Ind. Cas. 
740. 

White, andKitisitNAsw ami atyar, 

. 1 . 

(1-fl) S. 23 — See No. 1. supin. 

(2) S. 49 — Suit 'Wilder — Absence of 2>rrrio7is 
notice — Effect. 

S. 49 of thiS Act prohibits the institution, 
without the prescribed notice, of any suit relat- 
ing to the person or property of a ward, and 
such a suit brought without the notice is lirable 
to be dismissed. Sri Raja Venkata Narasimha 
Appa Rovi, Bahadur Zemindar Garu v. Sree 
Raja Venkata Rangayya Appa Row, Bahadur 
Zemindar Garu, 8 M.L.T. 418. 

MIELER and IvRISHNASWAMI lYER, JJ. 

Act 111 of 1904 (Madras City Municipality). 

(1) S. 120— Trader buying goods through 
servant at Madras — Shop in Tinnevelly — 
Whether carries on business at Madras — 
Profession tax—Liabilitij to be taxed under 
8 . 120 . 
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<6 . — Madrms Acts’— {Contimied), 

Act III of 1904 (Madras City Municipality) 

’—(Concluded). 

Held that, a perHon, is a trader in piece 
pjoods and has a shop in Tinnevelly where he 
sells the ^oods and earns his profit, cannot bo 
said to carry on business at Madras, merely be- 
cause he buys his goods at Madras (where he has 
no office) through a sevant, who, acting under 
his orders, buys and forwards them to Tinnc- 
velly (u), and that he is not liable to be taxed 
under S. 120 of the Act. P.S.K. Hajee Sheik 
Meera Rowther v. The President of the Cor- 
poration of Madras, 7 M.Tj.T. 80-33 M. 82 - 
6 Tnd. Cas. 744. 

Munro and AltDUR RAHIM, J.I- 
Rc/«mices:— (a) .5 H. and N. 711, (1895), 1 
Q.B. 680 and (1908) A. C. 40, Applied. 

Act I of 1908 (Madras Estates Land). 

(1) 'I 'enanci, — Queations iiecesaary to deter- 
mbie terms of patta — Ixenenitc Courts Juris- 
diction. 

Where tenancy is established, all questions 
that may arise on the footing of such tenancy 
may be dealt with by the Revenue Courts, so 
far as they may be riceessary to determine the 
terms of the patta. Polemera Thammu Naidu 
V. Sri Maharani Lady Oodey Chitti Janaki- 
yainma Oajapathi Row Oaru, 8 AI.L.T. 287. 
13KNSON and KRISHNASWAMl AIYAU, J.I. 

(2) 6’, JSD -’Jurisdiction oj Civil 

Court. * 

The receiver of the Tanjorc Palace Estate 
sui d the defendant in the Subordinate Judge’s 
Court, Tanjorc. Defendant pleaded that, under 
S. 189 of the Act, the Civil Court had no juris- 
diction to try the suit. 

Held that, as the Ranees have bc’en admit- 
tedly enjoying both the varains for a long time, 
it has to be presumed that the}" have acquired 
the kudivaravi interest also. In that case, the 
land in question, by virtue of exception to S. 8 
of the Act, ceases to be part of the Estate, and 
the jurisdiction of Civil Courts to try the suit 
is not barred by the said Act. Rajaram Rao 
V. Sundaram Aiyar, 8 Al.L.T. 860. 

SANKAKAN NAIR, J. 

(2-u) S. 8, d. 3 (d) — Ksldte — Jurisdiction of 
Civil Court — Presumption as regards inam 
— Burden of Proof — Person not owning 
kudivaram. 

The onus of proving that an inam village 
comes within the definition of cl. 2 (d) of S. 3 


6.— .Madras Acts— (Continued). 

Act I of 1908 (Madras Estates Land)— -fC/d.)'. 
of the Act and that the jurisdiction of tho 
Civil Court is ousted is on tho defendant. 

Whatever may be said as to there being a 
presumption that the inam Is only a grant of 
land Revenue, there can bo no presumption 
that an inam was granted to a person not/ 
owning the Kudivaram, Indety China v. Potu 
Konchl, S M.L.T. 370. 

WVMilS and KUlSirN.W^WAMI lYRR, .IJ. 

(2-6) S. 3 (7)— See No. 4, infra. 

(2-c) Ss. 3 (7), 0 (7), 33 — '■ Now^ in j'oxses. 
sumj' meaning g — Decree ejectmeut oJ' 

n/ot before passing of Act — Passing of Act 
/tending appeal — liigkt oj tenant to ple'id 
occu/u(ncy rights in the appellate Court — 
Panels of appellate Court — “ Pinal 

decree^ ” in S. 3 (7) — Old leasCe. 

Held by the Pull Bench ( White, C.J, 
duhitanie ). — 

Where an appeal from a decree in ejectment 
pas.sed under the old law is heard after the date 
of the commencement of Madras Act T of 1908, 
tho defendant, a ryot in po.ssession of / v/e/i land 
on such date, is entitled to cl.’inn a right of 
occupancy under S. 0, cl. 1 of the Art, notwith- 
standing the origin,) I d«‘crcc. 

The word ‘ now’ in tho said scetirin refers to 
the date of the commencement of the Act. 

’The word’ final’ in S. 3, cl. 7 of the Act, does 
not mean final as distinguished from a preli- 
minary or interlocutory decree of the Court, in 
the sense in which these decrees are provided 
for in the Code of Ci\il Procedure, but means 
a decree not under appeal or liable to bo set 
aside on appeal, thit is, a dcoroo obtained in a 
proceeding independent of that in which tho 
question of occupancy right is ricalt with under 
S. G, cl. (1) or the pjesumption under S. 23 of 
the Act is made (a). 

Tho powers of a Court of appeal in India 
discussed by the. Division Court. Gorakakt 
Kanakaiya v. Janardha Padhai, 8 Ind. 
Cas. 73G. 

White, (j.j., and Krishnaswami Iyer 

and AYErNG, JJ. 

Reference^ (a) I'M. 3G9 ; 8 M.L.T. 
268; 7 Ind. Cas. 202oi'<?r., 6 M.H.C.R. 216. R. 

(3) S. 5 * — Possession at the time when Act , 

came into force, sole question for considera- 
tion — Decree for possession /»'ior to Act 

Effect — Second appeal — Powers of Appellate ; 

Court--0. 41, n. S3, C.P.C,, JV08. 
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6, — Madras Acta -(Concluded), 

Act I of 1908 (Madras Estates Land)>-(( 7ci.), 

The only question to be considered under 
S. 6, MadraK Est.-ites Land Act, is whether the 
ryot was in possession of the land when the Act 
came into force, i.e., on the let July. 1908. Tt 
is iinmatori.il that a decree for possession had 
already been passed in f.ivour of the landlord prior 
to 1st July, 1008. O 41, R. 33, C.P.C.. 1908. 
enables the appell.itc Court to enforce, in second 
appeal, the cl. uni of defendants who are enti- 
tled to ricjlits of pcrmariont occupancy , and 
retain tbeni in possession without referring 
them to a fresh suit. Qovinda Parama 
<2uruvu V. Bothasi Dandasi Pradhanu, 20 
lil.L.J. 62S, 

BILNSON and SANKAUAN NAIU, .1.1. 

(I) Ss. tl, 3 (T) — iS. ti whether ret rosi)ec tire — 
meaninfj of final decree ” in. S. 3 (7). 
Qutere : —Whether S. G of the IMadnis Estates 
Land Act, 1908, is in terms retrospective ? 
Assuming it is, the retrospective rights created 
aie cut down in a case to which the last para- 
graph of S. 3 (71 applies. The words ‘final 
decree ’ occurring in this paragraph mean final 
with Kiferencc to the Court which passes the 
decree, and they are none the less final, for the 
purpose of the section, because an appeal was 
Ijending vvht*n the Act come into operation. 
Raja of Yenkatagiri y« Mukku Narasayya, 
8 M.L.T.^ifi^. 

WlilTK, CbJ., and AimiJIl KAM[M. ,1, 

(6) S- 8 — See No. 2, supra, 

(G) S. 189— Sec No. 2, supra. 

7.-N.W.P. Acts. 

Act I of 1900 (U. P. Municipalities) 

5. 117 — J*ro^rcutit'u under — Decis'nm of Civil 
Court in favour of the accused. 

In accord.inec with a decree of the Civil Court 
passed in f.iv«)ur of B agjiiiist the Municipal 
Board of Etawah, B erected certain buildings. 
The Board objected and the Civil Court ordered 
demolition of some of th(* buildings and allowed 
others to remain. During the pendency of the 
proceedings in the Civil Court, the Board insti- 
tituted proceedings against B in the Criminal 
Court. Held that it was not open to the 
Board to prosecute B in respect of the buildings, 
pending the decision of the Civil Court, and to 
continue the proseeution after its decision. 

The provisif)^^ of the Municipalities Act were 
not intended to enable Municipal authorities 
to override the decision of a Civil Court where 
that Court had jurisdiction. Baldeo Prasad 
Xing-Emperor, 7 A.L.J. 735. 

KARA MAT Husain and Ctiamier, .tj. 


7. — N, W, P, Acts — (Continued), 

Act II of 1901 (Agra Tenancy). 

(1) Ss. 5, 18, 20, 57. See MORTGAGE 
(REDEMPTION), No. IG, 7 A.L.J. 1011. 

(2) Ss, lOf 20 — Usufructuary mortgage of 
sir Unuh — Possession 'not delivered to mm't- 
gagee—Suit to recover possession, not main- 
tainable — In pari delicto potior est condition 
defenderitis — Indian Contract Act (IX of 
1872) S. trj. 

A usufructuary mortgage of sir lands was 
made to the plaintiff. Possession was not deli- 
vered to him. In a suit by him either to recover 
possession or to recover the mortgage-money 
and damages by sale of the property, 

held that the plaintiff was not entitled either 
to recover physical possc^'^ion of the property 
or to get a refund of the money he had paid, 
but that ho could get rent assessed on the 
cxpropriciary tenure. Depan Rai v. Ram 
Khelwan Rai, 7 A.L.J. 330^5 Ind. Cas. 557. 
TUDRAIili and PiGGOTT, .JJ. 

References : -22 A. 205, F.; 11 Bom. L.R. 
093, D. 

(3) Ss. 11, 18,20 — Application to case ot fixed 
date tenant. Sec Transfer of Property 
ACT, No. 40, G Tiid. Cas. 707. 

(3-a) S. 18 — See Nom. 1, 3, supra. 

(4) S. 2() — Occupancy holding — Usufructuary 
mortgage prior to the passing of tJu* Act, 
mortgagee not getting possession — Suit for 
jwssession after*passing of the Act — Retros- 
iwctive effect of the Act. 

B executed a deed of usufructuary mortgage 
for a term of twenty years, in respect of hi.s occu- 
pancy holding in 1896, in favour of (). O sued 
for recovery of possession as usufructuary mort- 
gagee aflor the passing of the Agra Tenancy 
Act, 1901 : held, that O’s claim should succeed » 
that Act II of 1901 did not affect retrospec- 
tively ; that if what the tenant did was valid 
under the law in force at the time when the 
miirtgago was made, and that, if the mortgagee 
was entitled to enforce his mortgage before the 
passing of the now Act, ho would be equally 
entitled to do so after the passing of that Act* 
Bhikha v. Umrao Singh, 5 Ind. Cas. 82. 
Knox and K ARAM AT HUSAIN, JJ. 

References 3 A.L.J. 40; A.W.N. (1906) 28; 
16 A. 219; 2G A 78, F. 

(4-a) S. 20 — See Nos. 1 to 3, supra. 

(5) S, 22 — Bight of succession to occupancy 
holding— Right of successi&n opening ou 
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7. — iV. W, P. Acts— (Continued). 

Act II of 1901 (Agra Tenancy) — (Continued), 
before t)ie Tenancy Act — Indigent daughter 
— Right of affluent daughter poatponed — 
llitidu Lair. 

Where an occupancy iciianfc died before the 
coming into operation of the Tenancy Act leav- 
ing two daughters, one indigent and the other 
rich, and was succeeded by the former, held 
that the rich daughter was entitled to inherit 
the holding upon the death of the indigent 
daughter, in preferenen to the latter’s son ; 
the right, having been acquired on the death 
of father, was merely posti3oned during the 
lifetime of the poor daughter. Dulari v. Mul 
Ghand, 7 A.L.J. 293 = 6 Ind. Cas. 38 1. 
UICH.\UDS and TCDHAlJi, J.f. 

((i) 8. — Pleadings — SujHcicnt findings— 

Jle mission oj issues unnecessary — Agra 
Tenancy Act (Hof Pjol), 6'. iPi —Succession 
of collaterals — Joint cultivation — Burden 
of proof on collaterols. 

Where a man sets up his succtsiion to 
occupancy or non-ocoupancy holdings, rceordod 
in the name of his deceased relative, he i.s bound 
to show that he shared in the cultiv.vtjon of 
the holdings at the time of his death. 

Whore the findings of the Court hclow are 
suhicient to dispose of the case, it is unneces- 
sary to remit issues to ihe lower Court. Sarwan 
Singh Y. Ramaapup Singh, 0 Ind. C.is. 499. 
STANLEY, C.J., aud (iHlITIN, J. 

(6-a) S>ii2- Malelineal descendant — Adopted 
soil — Ifiiidu Ijaiv. 

A son duly adopted according to ihe Hindu 
Law must bo treated as a male lineal descendant 
within the meaning of S. 22 of the Agra 
Ten.incy Act, 1901. Kallian v. Cheedu Singh, 

5 Ind. Cas. 228. 

Chamier, j. 

References : — S.i). No. [6 of 1904, approved cf\ 

6 A.L.J. 77 ; A.W.N. (1908) 37 ; 30>. 128, It.; 
40 P.R. 1894 ; 43 P.R. 1895. 1). 

(T) S, — Fixed rate tenancy — Division 
nvio ng co~ tenants — L a m I lord . 

The tenants of a fixed rate tenancy are en- 
titled, as between thoraselvcs, to divide the 
holding ; such division cannot bind or any- 
wise prejudice the landlord, but as between the 
tenants themselves it is perfectly legitimate. 
Sheobalak Kalwar v. Kalka Singh, 5 Tnd. 
Cas. 317. 

RlCH.VRDS, J. 


7. — yV. W. Pm Acts — (Continued). 

Act II of 1901 (Agra Tenancy)— (Confint^d). 

(8) S. 32 -Suit to enforce an agreement to 
divide a holding — Maintainability— Jurisdic- 
tion. See RES JUDICATA, No. 9, C Ind. Cas. 
98. 

{8-a) S. 67 — See No. 1 , supra, 

(9) 5. 76 (J) — Crops 01 - other products — Jas- 
viinc ami Bela plants — Whether included 
in section, 

Ja •nunc and bela plaAits come within the 
category of standing crop or other ungathered 
product within the meaning of S* 70 of the 
Agra '^renaiicy Act. Ram Prasad Bhagat v. 
Suba Rai, 7 A.L.J. 397 -0 liid. Cas. 74. 
GRIKEIN and TL'DRALL, .iJ. 

(10) 6*. 7U~ I tana lord ami tenant — Disposses- 
sion of tenant — Landloi-d letting out land 
in occupation oJ •tenant to a third person — 
Tenant's remedy in lievenuc Court not 
Civil — Jurisdiction. 

When a landholder lets out land in thcoccu- 
piMon of tc'iiant to a third party, and he, 
acting under thti landholder’s authority, takes 
posses.sioii of the laud, then the tenant must be 
deemed to have been ousted by the land-holder, 
aud his remedy is by a suit under S. 79 of Act 
II of 1901 (a). Sokhai v. Ram Pershad. 7. 
ind. Cas. 480. 

CHAMIKR, .1. 

Jiejeieiices : — (a) A.L.J. (»9 ; 27 A. 372, 
followed. 

(Ill N. ad (.’0 — Surrender oj a holding by oral 
agreement — Xo notice nerxssary. 

Under S. 83 (3), it is open to the landlord 
and the tenant to agree orally to a surrender 
of the whole or any portion of a holding at any 
tiiuu*of the year. When such an arrangement 
has been made, it is not necessary for the 
tenant to give the landlord notice as contem- 
plated by cl. 2 of S. 83. Kalayan Singh y. 
Man Singh, 7 lud. Cas. 037. 

TUDBALL, j. 

References (1898) 31; A-W.N. 

(1902) 201; A.W.N. (190.6), 201; 2 A.L.J, 006, 

D. 

(12) S. — Fixed rate tenancy recorded in 
the name of predeceased son's widow and 
her father-in law — Application of —Juris- 
diction of Civil Court to declare title — 
Hindu law — Widowed daughtei -in-law. 

S. 95 of the Tenancy Act applies only to suits 
between landlords and tenants. Where a father- 
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7. — yV. W, P, Acts — {CofUiniied), 

Act II of 1901 (A^ra Tenancy)— (Continued). 
in-law, by nil application to the Revenue Court, 
got his priidoeeasod son’s widow’s riaiiio record- 
ed along with his own as a fixed rate tenant, 
and died intestate, Jield that the Civil Court 
could entertain a suit by the reversioners for 
possession of the fixed rate tenancy. Jleld far- 
ther that, under the Hindu law, a widowed 
daughter-in-law was only entitled to mnintc- 
nanee. Kali Oharan V. Muaainmat Utmi, 7 
A.lj J. GM-fi Ind. Clis. 6rtl. 

HiCITAUDS and TUDHALL, .1.). 

(13) Ss. 107 — lienUjree ijrani — PiO- 

pi let'iry title — Lius pidinAHi, ^Jnri*stlu tion 
of Civil or Jicbciine i,oarty 

The plaintilT sued in the Civil Court for a 
declar.ition that he was the pioprietor of a 
certain plot of land which ho had been holding 
as a rent free grantee for over fifty years. In 
former suit instituted in tlio Revenue Cemrt, 
the defendant had obtained a decree for resump- 
tion of the same plot under S. 150 of the 
Agr.a Tenancy Act, 1901, again.st the plaintiff : 
Jfeld, that the present suit was barred on 
account of the former suit between the parties : 

Held, further, that the (luostion of proprie- 
tary title based on what was originally at lea.st 
a rent-free grant was exclusively triable by 
Revenue Court, ’Phe Civil Court had no juris- 
diction to try such case- Baldeo Singh y. 
Mardan Singh, fi Ind. Gas. 4*25. 

RlC’HAltDS and TUIjHALTi, JJ. 

(13-n) S. l5S--See No. 13, supra. 

(14) S. I'lO— See LAMHAHDAK AND CO- 
SH AliKIi, No. 3, 7 Tnd. Cas. fil7. 

(15) Ss. 1(54, 105 — P^irst suit for si'ttleinent 
of accounts and profits against co-sharer — 
Second suit for profit against the same ddxend- 
ant as lainbardar — S- 13, C.P.C. (1882). Sec 
ClV. PUO. CODH (188‘2), No. 44, 7 A.L J. 5*26. 

(15-a) S. 165 — See No. 15, supra, 

(16) t07 — Suit for ejectment — Class of tenancy 
determined — Subsequent suit inCivtl Court 
— A’of maintainable. 

In a suit for ejectment of the defendant on 
tho ground that he was a tenant-at-will, the 
Revenue Court decided that he was a tenant at 
fixed rate. The present suit was brought in the 
Civil (3ourt for ejectment of the defendant on 
the ground that he was a trespasser. Held that, 
the Revenue Court having determined the 
nature of the defendant’s tenancy and the class 
to which he belonged, a suit in the Civil Conrl 


7. — yV. W, Pm Acts —(C<nitiniLed). 

Act II of 1901 (Agra Tenancy) — (Continued). 
could not be maintained. Maharaja of 
Yizianagram V. Change Kurmi, 7 A.L.J. 555. 
Standhy, c j., and Baneiui, j. 

(16-a) S. 167 —See No. 13, supra. 

(17) 170, 177 — Dismissal of suit for de- 

fault by Rent Court — Decree or order — Not 
appvalible —('ode of Civil Procedure (XI P 
of S. :i. 

The Tenancy Act confers no right of appeal 
from an order. Hcnc.e, where, in a suit for 
profits in the Rent Court, the suit was struck 
off the file for default of appearcnce, held that 
tho order was not appealable. Karnapal Singh 
Y. Bhimma Mai, 7 A.L. J. 246--=5 Tnd. Cas. 123. 
KNOX and KAUAMAT ill SAIN, JJ. 

(IS) S. / ; ; — “ Decree , ’ ’ mean iny of, in S. 117 
—Civ. Pro. Code (dey XIV of IbS:!), S. 5/ 
(d) — i)rder of Assistant Collector rejectinq 
plaint — Apjical. 

An order passed by an Assistant Collector of 
the first class, rejt'cting a plaint under S. 54 
(d) of the Civ. Pro. Code, 1882, not being a 
decree within the meaning of S. 177 of the 
Agra Tenancy .Act, is not appealable to the 
District Judge. MoulYi Mohamed Abdul Aziz 
Y. MouIyI Mohammad Abdul Jalil, 5 Tnd. Cas. 
371. 

KAKAAfAT HUSVIN, J. 

lleferenccs A. 753 ; A.W.N. (1906) 223 ; 
3 A.L.J. 569 (P.B.), F .; (1901) A C. 495 (506); 
70 L.J.P.C. 76; 65 J.P. 708; 17 T.L.R. 749 ; 
50 W.lt. 139 ; 85 L.T. 289 ; 27 A. 31, li. 

(19) A’. 177 — Subject-matter of suit exceeduiy 
Us. 5,000 — Appeal to High Court — Jaris- 

diction . 

The subject-matter of a suit decided by an 
Assistant Collector of first class being above 
Ks. 5, 000, an appeil lies to tho High Court, 
and not to the District Judge. MouIyI Abdul 
Majid Y. MouIyI Abdul Ghani, 6 Ind. Cas. 
219. 

Richards aud Tudb.\ll, jj. 

(20) S. 177 — J Proprietary tWe —Defendant 
pleading to hold the land as khudkasht a ml 
uoy rt.s shikmi- to District Judge - 
Jurisdiction. 

In a suit for ejectment, the defendant plead- 
ed that ho held the land as Khudkasht and 
not as Shtkmi from the plaintiff. The claim 
was decreed against him. Tic appealed and 
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7.—N. W. P* Acts — (Cojitinued). 

Act II of 1901 (Agra Tenancy)— (Con^inu^d). 
raised the same question as in the Court 
of first instance : He/d, that the question was 
one of proprietary titJe, and an appeal lay to 
the District Judge. Partap Singh v. Kewal 
Ram, 7 Ind. Gas. 737. 

KAUAMAT II USA IN, .J. 

Iiefereitce^:—2 A.L.J. 176; A.W.N. (1905) 
46, F. 

(‘20-i) S. 177. See No. 17, supra. 

(20-a) S. — Secoud appeal —Her iswn — : 
Delay of Jive and half niontUs in jiliny 
revision. 

Where a District Judge gives a judgment in 
his appellate jurisdiction in an ejectment suit, 
a second appeal lies to the High Court under 
S. 182 of the Agra Tenancy Act. 

After a delay of five and half month.s, a 
revision cannot be eiitcrtainod. Manturna 
Kuari v. Bani Singh, S Ind. Cas. 520. 

Guiffin, j. 

(21) S. i US— Application of — Jnvr/i.s of ' 

rents admitted— Tenancy not denied — Pay- j 
nient not made to any one. i 

S. 108 of the Tenancy Act applies to a ease \ 
where a tenant, who has been impleaded by a ; 
landlfird and who lias actually and in good ' 
faith paid the rent of his holding to some third 
person, pleads such payment. Hut it does not 
apply to the case of a person who docs not deny 
the relationship of landlord and tenant between 
the plaintiff and himself and has not paid the . 
rent to any one on the gnjund that he has been 
prevented from doing so by^ a third person who ' 
claims it as purchaser of the share in dispute. ' 
Sheodihal Singh v. Badri Narain, 7 A.D.J. 
1198. 

STANJJCY, and J5UJ<KITT, .T. 

(22) S. lUU — Judymeiit oj Assistant Collector 

second class — Res judicata. i 

Til answer to a suit for arrears of rent in the 
Court of an Assistant Collector, second class, 
the defendant pleaded that he was the propric- | 
tor of the land and not a tenant. The Revenue ■ 
Court prcccoded under S. 199 of the Tenancy 
Act and held that the defendant was not the 
proprietor but a tenant, ani decreed the suit. 
The defendant then tiled a suit iu the Civil j 
Court, for declaration of his proprietary right 
to the land and valued the suit at Rs. 250. 
Held, that, although an Assistant Collector of j 
the Second class had jurisdiction to try suits j 
only up to the value of Rs. 100, his decision on ! 

12 


I 7. — N, W. P. Acts — {Cmttinued). 

Act II of 1901 (Agra Tenancy)— (Concluded). 
the question of proprietary title barred the 
subsequent suit brought in the Civil Court 
to try that question- Shahzade Singh v. 
Mohamad Ahmed Ail Khan, 6 A.L.J . 917 = 32 
A. 8 = 3 Ind. Cas. 964. 

Knox, a-u.j., and Rich Aims, j. 

(23) iS. tiOl — Shall presume" — Recorded co- 
sharer — Presumption rebuttable — Reven ue 
C‘ air t— Question of ti^le — Jurisdiction, 

The fact that the plaintiff is a recorded co- 
sharer docs not if self preclude the Revenue 
Court from trying the question of title. 'Fhc 
presumption which arises from the plaintiff’s 
being a recorded proprietor is a robntt.iblc 
presumption. Ali Ahmad v. Said-Un-Nisa 
Bibi, 6 Ind. Cas. 703. 

Stanley, c.j., and Gmiffin, .j. 

References:— m A. 447; A.W.N. (1908) 186; 
5 A.L.J. 195, overruled. 

(24) S. 'JO I {3) — Shall presume"— Pre- 
sHoiption — Whether rebuttable. 

Held F*er Stanley, C.J., and (Irifjin, (Tnd- 
ball, J., disseiitimi) that a presumption is .i 
logical assumption that a thing is true until 
disproved. The cxprc.ssion “.shall presume" in 
S. 201 (3) iloes not make the presumption con- 
clusive and irrebuttable. The Rc^veuuo Court 
therefore are competent to go behind the entry 
in the record -of- rights {a). 

lleld^ per Tudhall, -I., that the presumption 
mentioned in cl. 3, S. 201 of the Agra 'JVnaiicy 
Art, is one whii h is rebuttable only in a Civil 
Court, not in a Revenue Court. The Revenue 
Court cannot, therefore, go behind the entries 
in the Khewat. Waris Ali Khan v. Parshot- 
tam ^arain, 7 A.L.J. 682. 

St\NLKY, U.J., (UUFFIN, and TUD- 
IJALL, J.T. 

References :—{a) 29 A. 148 ; 30 A 447; (1907) 
A.W.N, 43; 29 A. 168; 31 A. 267; 31 A. 253. ll. 

Act 111 of 1901 (Land Revenue). 

(1) Crim. Pro. Code, S. 470— Judicial 
proc4!edinys — Proceed inys by a Revenue 
OJfieer as didintjuisln'd from a Revenue 
Court -Jjand Revenue Act {III of 1901), 
Ss. 4 {9) 40. 

Where, under orders of the Deputy Cornmi.s- 
sioiier, a Deputy Collector made inquiric.«, 
which resulted in the ffndnig that ihe appli- 
cant was in the habit of giving no receipts for 
rents received and did not record the correct 
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7. — N. W, P. Acts — (Continued). 

Act 111 of 1901 (Land Revenue)— (Continued). 
realiziitions in the Patwari’s papers, and the 
Deputy Collector thereupon passed an order 
under S. 476, Grim. Pro. Code, directing 
that proceedings under S. 177, Indian Penal 
Code, should bo instituted against the appli- 
cant, held, that the inquiry was one under 
S. 46 of the Jjand llevenuc Act, and the 
Deputy Collector in ni.iking the inquiry 
was acting merely as a Uevenue oilicer as de- 
fined in S. '1 (9) of U.P. Act 11 F of 1901, 
and not as a Kevonue Court, nor were his 
proceedings judicial proi*eodiiigs within the 
meaning of S. 47li, Grim. Pro. Code. The 
order passed by the Deputy Collector was there- 
fore without jurisdiction and must be set aide. 
Prag Towrai v. King-Emperor, 13 O.C. 198. 
Evans, j. 

(2) S. 34 (i ‘>) — Leaac vomimj into ojunation 

before oj the Act — Lessee' a name not 

recorded — Suit bij lessee, whether main- 
tainable, 

A lease of a fixed rate holding came into 
operation in 1900. After the enforcement of 
Act 111 of 1901, the les.sce instituted a suit for 
the recovi'ry of rent from a sub-tenant : held 
that S. 31 (5) of Act 111 of 1901 did not apply 
to the case. The lessee could maintain the 
suit, although he had not previously got his 
name recorded in the* Uevenue pipers as the 
lessee. Thakur Dayal Rai v. Bhagwat Rai, 
7 Ind. Cas. 610. 

UANKIUI, .1. 

References: — 3 A.L.J. CJo ; A.W.N. (1906) 
254, followed. 

(3) S. 36. Sec Ex-pRorRiKTAUV Tenant, 
No. I, 13 O.C. 70. 

(4) Ss, — Cesses — Market dues, lerifinif 

of. 

Taking of market dues and customs in a pri- 
vate market is perfectly legal. 

Cesses inentioncd in Ss. 56 and 86 of the 
Agra Daiid Revenue Act are rates levied as a 
rule by the zamiiidar upon tenants and resi- 
dents of villages. ^loneys paid by frequenters 
of markets arc voluutar}' payments made by 
persons, who arc under no obligation to use the 
market, unless ^hey please and cannot be 
called cesses at all. Sadanand Pande y. Ali 
Jan, 7 A.L.J. 176-5 Ind. Cas. 288=^32 A. 193. 
Richards and TuDBALii. j.j. 

(4 -a) S. 86. See No. 4, supra. 


7. — N. W. P, Acts — (Confinurd). 

Act III of 1901 (Land Revenue) — (Continued). 

(5) Ss. 107, no (1), 111, I12^Partitionp7-o- 
ceedings — I'inie fixed for objectidn can be 
extended — Objection fixed beyond time — 
Extension of time — Fresh notice — Mortga- 
gee in possession — Proprietary title — 
peal. * 

The issue of a fresh notice in respect of an 
application, filed under S. 1 10 (2) of the Land 
Revenue Act, is not expressly provided for in 
the Act itself, but an Assistant Collector ia 
competent to issue a fresh notice, or to extend 
the period within which objections may be 
filed, if ho secs fit to dc so. If an Assistant 
Collector does in fact entertain an objection 
filed by a recorded co sharer after the period 
for the presentation of sin h objection has 
expired, this will not of itself render proceed- 
ings taken by him under S. Ill of the Act void 
or without jurisdiction (a). 

A finding by au Assistant Collector that a 
person, claiming to bo usufructuary mortgagee 
of a particular share, either is or is not in 
pi^ssossion* of the same, is one which does not 
determine a question ol “proprustary title” 
within the moaning of S. Hi of the Act, and 
is not appealable to the I>isfcnct Judge as 
.such. Jagdish Prasliad v. Chimman LaU 
5 Ind. Cas. 107. 

Knox and PUKiOTT, .J.I. 

Reference:-!^ A. 210, F. 

(t^-a) S. 110 (2) — See No. 5, supra. 

(6-6) S. Ill — See No. 5, siipia, 

(6-c) S. 112 — Sec No. 6, supra. 

(G) Ss. 117, Itio — Lands held under a private 
partition claimed by defendant— No tiiies- 
tion of proprietary title — Appeal to Dis- 
trict Jiu je — Duty of Court making par^ 
tition. 

In a suit for partition of revenue-paying 
lands, the defendant alleged that, under a pri- 
vate partition, he was in possession of certain 
lands, anu claimed those lands for himself. 
The Collector in appeal ordered those lands 
to be given to him. Held that no question of 
proprietar> title was raised, and no appeal lay 
to the District Judge against the order of the 
Collector. 

Semble. — In making partition of property, 
it is the duty of a Kevonue Court, as far as 
|)ossible, to allot lands held in severalty to the 
persons so holding them, and any deficiency 
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7 . — W, P. Acts^iContmued), 

Act HI of 1901 (Land Rovenue)— 
bhould be made good out of the common land. 
Muhammad Nasir-ullah Khan v. Muhammad 
Ishaq Khan, 7 A.L.J. 653 -G Ind. Cas. 833. 
RlCllAltDS and TUDJiALL, J.J. 

Rr/cmiccs:— A.W.N. (1904) 225, F. ; 28 A. 
394. Z>. 

(7) S. 118— Sec* Pautition, No. 7, 5 Ind. 
Cas* 664. 

(7-rt) S. 125 — See No. 6, supra. 

(S) Ss. U:', US, J46 --Penal Code {Act XJjV 
of IStpi). .S’. —Escape from enstmiy | 

— Defaulter for payment of Govern) lent ! 
levcnue — itulcs of Jioard of Itevenue, r. if ' 
cL (i?). 

The use of the worJ “ oridinarily in r. 9, ; 
cl. 2, Rules of the Hoard of Revenue, ■ 
relatiing to the recovery of arrears of revenue, 
shows that the intention of the rJo.ird was that 
in ev(»ry esse process should issue against the 
lumbardar in the first instance, but that 
occasion may arise when it is found expedient 
to issue proec.^is in the first instance against the 
defaulter. Under S. 112, Land Revenue Act, 
all the proprietors arc jointly and severally 
responsible to (lovcrnnicnt for icvonuo, and the 
arrears may be realised, under S, J4(>, by the \ 
arrest and detention of the dcf<inlL(*r asdclined 
in S. 14:5. 

The writ of demand and the wi it ul arrest 
and dcitoution may issue simultaneously against 
the* defaulter; the words of S. 11(1, Land 
Rovenue Act, arc wide, and there is nothing to 
limit the order in which they should issue. 

Ifenoe, whore a co-sharer had made default 
in the payment of (lovcrnmont revenue and 
under a writ of detention was confined in the 
lock-up wherefrom he escaped, held, that he 
was guilty of an offence under S. 225-1.1, Penal 
Code. King-Emperor v. GulabSingh,7 A.L.J. 

21 =5 Ind. Cas. 449 ---11 Cr. L.J. 137. 

KNOX and KAIIAMAT HitsAIN, .IJ. 

(8-rt) S. 143 — See No. 8, supra. 

(9) S. - Lambardar — Ifaq l.imbardari, 
rifjJit to — Lauibardar a^srjnee of Govern- 
ment Ite venue, effect of, 

A lauibardar is entitled to his lamhardari 
dues fixed under S. 144 of Act ill of 1901, for 
the trouble which he takes in collecting the 
revenue payable by the co-sharers. The fact 
that ho is assignee of the Government revenue, 
besides being the lambardar, makes no differ- 
ence. Mahant Puran Atal y. Hazari La), 5 
Ind. Cas. 536. 

Kakamat Husain, j. 


7. —TV. Wm P, Acts — (Continued). 

Act 111 of 1001 (Land Revenue)— (Con/iu7«rd). 

(10) Ss., 144, 234— See T.AMUARDAlt AND 
CO-HHARER, No 3, 7 I.C 647. 

(10-a) S. 146 — See No. 8 supra. 

(11) S. ii-id (k)^Act XIX of LSh't, S. 

Partition jtroceedinys completed —Maintain- 
ability of Civil suit to dtstu)'}> decision in 
those proceedimjs — Jm isaiction of Civil 
i'aiirt. ^ 

After the completion of partition proceedings 
in a Jtevenue Court, the parties to the proceed- 
ings cannot bring a separate suit in a Civil 
Court to disturb the partition, and for allot- 
ment of sharet. which the Revenue Court had 
refused to give. Salig Ram v. Duni Chand, 
G Ind. Cas. GG8. 

JiANElUKK, .1. 

Itefei’enves : ~23 A. 291; A.W.N. (1901) 8G 
(F.B.), F.: 28 A. 132; A.W.N. (1906), 79, D. 

fl2) N. ddd (li) — Parlituni proceedtnijs, coni’ 
pie lion of — tilt) isdiction of Civil Couit» 

Affci the eornpletion of a partition in the 
Kevonuc Court, the jurisdiction of the Civil 
Court IS ousted l>y S. 233 (k) of Act HI of 1901. 
Musamraat Nathla v. Kewal Ram, (> Ind. Cas. 
G97. 

Kara MAT III sain, .r. 

(13) .S V.H |/. ) — Jurisdiction— Revenue Court 
irtepula) ly eutertaiuiiui an appheatwn — 
Suit iu Civil Com t — Res judicata. 

H, a ro-sharcr in a villagi!, applied for parti- 
I tion. Usual proclamation was issued and H put 
, in a petition within time fixed, praying that 
his share may also be divided and made into a 
• separate inalial. After lots were prepared, one 
1 L put in a petition to the effect that he was a 
co-sharer in Khata 34. The application was 
filed beyond time and no notice was given to II 
to whom the Khata was allotted. The Court 
pa.s.sed an order allowing a share in Khata 34 to 
L who was only entitled to two specified plots. 

; 11 brought this suit for declaration of his right. 
Held that the suit was barred by the provisions 
of S. 233 (If) of the L.and Revenue Act, and 
the mere fact that no notice was given to I£ 
would not take the case out of that section. 
Any exercise of jurisdiction of a CiMl Court, 
which would disturb or in any way affect the 
distribution of laud made by partition, is bar- 
I red by S. 233 (A:), no matter whether a question 
of title or any other question is raised in the 
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7.—N. W. P. Acts— (Concluded) , 

Act III of 1901 (Land Revenue) — (Concluded). 
suit. Lachman Das v. Hanuman Prasad, 7 

A.L.J. 116C. 

Knox and Ohiffin, .ij. 
liejerences : — 23 All. 291, 28 All. 432; 28 

All. 394, D. 

(14) S. (k}- Miuiu defendant — (Jnardian 
appointed beyond time — Object wnn accepted 
by Court — cyubsetinent suit by minor — 
Maintainability oj. 

Ouu uf tb(3 dufcndaiits to a partition proceed- 
ingsdied leaving aniiiior son who was impleaded 
in his father’s place. The mothtn' of the minor 
son was appointed Ins guardian after the time 
for filing ohjections had exfuied. She put in 
objections along with other objections. The other 
objectors were referred to the (’ivil Court. The 
mother of the minor was ordered to produce 
some papers, hut instead of doing that she 
instituted the present suit. Held that S. 233 (k) 
of the Hand Kuvenue Act barred the suit. 
Abhai Singh v. Inderjit Singh, 7 A.L.J. 1169. 
Knox, Kauamat Uussatn, .m. 

Heferencea ;~-2H A. 132 ; 27 A.W.N. 172, I). 

(15) S. 234 — See No. 10. supra. 

Act 1 of 1903 (Bundelkand Encumbered Es- 
tates). 

S. I(f (b) — Mortyage-debt — I )ec 'mo}i of Special 
Judge — Fivsli suU^ maintainability of — 
Civil Co nr t — J u r isdic tion. 

A mortgage-debt, which has been the subject 
of enijuiry and adjudication by the special 
Judge under the ljundlekaud bhicumbered 
Estates Act I of 1903, cannot be a subject of 
fresh suit in a Civil Court. Sheoram Apadeo 
V. Seth Phul Chand, 6 Ind. Cas. 104. 

STANJ.KY, and 13ANEJUI, .7. 

Act 1 of 1904 (General clauses) . 

<I) S. 6— See()C(7lJl’ANCV HOLDING, No'* G, 
7 A.L.J. 755. 

8,—Oudh Acts. 

Act XXYl of 1866 (Sub-settlement). 

(1) R. 10 — Provisions uot exhaustive. See 
Under- I’KOPK iETARY Right, No. i, 8 l.C. 
407. 

Act 1 of 1869 (Oudh Estates). 

(1) .S'. 8, Jjists land V, and S. ^2 (Jl ) — Suc- 
cession — Lineal^ pri mogenituie — Snnad 
conditions in, hoir far operative — Statute 
if supersedes terms in sanad. 

The Estates of the Talukdar.s of Oudh must, 
for the purposes of intestate succession, he treat- 
ed as impartible (a). 


8. — Oudh Acts— (Continued). 

Act 1 of 1869 (Oudh Estates)— (C'onfmitcd). 

When the sanad granted to an Oudh taluk- 
dar, whoso name was duly entered in Li.sts 
1 and 5 mentioned in S. 8 of the Oudh Estates 
Act, provided that, in case of a holder dying in- 
testate, the estate would “descend to the near- 
est male heir according to the rule of, primo- 
geniture.” 

Held — That this declaration and condition 
in the sanad, being part of the original title to 
the property, was an essential part of the ordi- 
nary law of the talnkdar's religion and tribe, 
which under cl. 1 1 of S. 22 of the Act is to gov- 
ern where the rules of descent specially laid 
down in the previous portion of that section 
do not apply. 

There is thus no iiicoijsisLcii'*v between the 
sanad and the Statute. 

'rhe contest in this case being hetw’ccn two 
ooll.iter.ils of the deceased Talukdar, rcl.-ited 
to each other as uncle and nephew. 

//ip/d - 'Phat the nephew who according to 
the rule of lineal primogeniture would bo en- 
titled to succeed was the heir (h). 

The word “primogeniture” occurring in the 
sanad emanating from Rritish authority eon- 
veys the ordinary meaning of the word ‘‘pri- 
mogeniture” in the law of lOngland. Debi 
Baksh Singh v. Chandrabhan Singh, 14 C. 
W.N. 1010 (P.C.)-12 C.L.J. 303 8 M.L.T. 
273. 

Lords ATKINSON, Stivw, Sir Arthur 
Wilson and Mr. amkkr Ali. 

References: — (a) 17 1.4. 173(1890) ; L.R. 2 
l.A. 100; s.c. 5 C.W.N. G02 (1901), F. (b) L.R. 
5 LA. 1(1877). n. 

(l-o) Ss. H, 22, cl. II — Primogeniture, rule 
nf —Liut al primogenitui e, rule of succes- 
sion by — Caddi nnshini, meaning of ~ 
Succession in the case of impartible estates. 

The word ‘‘gaddi na'^hini ” means, as a rule, 
succession by a single heir. 

The rule of primogeniture in S. 8 of Act I of 
1869 means J’ueal primogeniture which implies 
the succession of the senior line in preference 
to the junior lino, and consequently in cases of 
estates entered in Tjists Nos. 3 and 5 of the said 
Act, the line prevails over the degree. 

Where an estate is governed by the provisions 
of the Oudh Estates Act, the limitations in the 
sanad arc superseded by the Act. Chandrabhan 
Singh y. Debt Bakhsh Singh, 8 Ind. Cas. 422. 
ClIAMIER, .1 C., and SANDERS, A.J.C. 
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S.^Oudh Acts^(C<niiinued). 

Act I of 1869 (Oudh 'E%t 9 Liw)-^(Continued). 

(2) Ss, 13, 16 and 17^ Immoveable vroperiy — 
Gift inter y'wo^— Ambiguous instrument — 
Construction. 

Held, that immoveable property in Oudh is 
not transferable by gift inter vivos otherwise 
than by a registered deed ; that there is no 
contradiction in Ss. 16 and 13 of the Oudh 
K.ttates Act (I of 1869) ; that a gift in con- 
travention of S. 16 is not valid in case the 
object of the gift is exempt from the operation 
of S. 13, and the gift, therefore, is subject 
to the additional fetter imposed by that section 
and that a deed of gift must bo registered as 
required by S. 17 of that Act. 

In ascertaining the incsaning and effect of an 
instrument, dated the 5th of May, 1SH7, which 
was neither very clear nor altogether intelligi- 
ble, their Lordships looked at the matter broadly 
and agreed with the lower appellate Court in 
holding that it was testamentary arid could not 
be construed as a deed of gift mier vivos. 
Udai Raj Singh v. Raja Bhagwan Bakhsh 
Singh, 7 A.L.J. 274 (P.C.) = M C.W.N. 641 
-11 C.L.J. 387-7 M.L.T. 410 - (lino) M.VV. 
N. 110-6 Ind. Cas. 279 12 Horn, L.R. 409. 

Macnaqhtkn, r.oui) Collins, sir 
Arthur Wilson and Mu. amkku all .ij. 

(2‘a) S. 16 — Sec No. 2, supra, 

(2-6) S. 17 — Sec No. 2, supra. 

(2-c) S. 22 (n) - See Nos. 1 and la, siqu'a, 

(3) S. 23, List LV '-Ordiiianj Lair — J^'amily 
custom — ?J.rclusi<)n o*' da uffhters — Imparti- 
ble and paiiible estates — Kvidence - Ad- 
missibility — Declarations of Kanungos — 
Wajib-ul-arz — Aiisirers (jiven to official in- 
quiries — Weight of such eridcnce. Concur- 
rent jinding — I'ni'u Council practice. 

The “ ordinary law ” lueiitioncd in S. 23 of 
the Oudh Estates Act (1 of 1809) embraces any 
family custom (a). 

There is nothing in the mere fact of parti- 
bility to make evidence of a family custom 
c.xcluding or postponing daughters to collaterals 
ill impartible estates necessarily inapplicable 
to partible estates. 

Declaration such as those of Kanungos, 
entries made in the village records [Wajib-ul- 
arses) by the officer charged by Go'ernment 
with that duty and answers given co official 
inquiries made under Government directions as 
to the rules of succession prevailing in particu- 
lar families, are prima fade admi.ssiblc in evi- 
dence as purporting to be mad by the proper 


8, — Oudh Acts — (Continued), 

Act 1 of 1860 (Oudh (Concluded), 

officer in performance of a special duty, and 
presumably, with due regard to the rules laid 
down for his guidance. Technical objections 
to them are material rather to the weight than* 
to the admissibility of the particular evidence. 

A concurrent finding of the lower Courts 
that there is a custom in the family of the 
parlies to the suit, that a daughter is excluded 
by llio cf)llaterals of tbo*dcccased from inherit- 
ance is, in so far as it is a conclusion of fact 
though not absolutely binding on the Judicial 
CommiHec, entiUed to the greatest weight. 
MuBBammat Parbati Kunwar v. Rani Chan- 
darpal Kunwar, 10 C L.J. 216 (P.C.)=6 A.L. 
J. 767- 13 C.W.N. 1073-11 Mom. L.R. 890 
- 12 O.C. 301 31 A. 457-19 M.L.J. 605. 

Lords Atkinson, Collins, GoRKiiL and 
SIR Arthur Wilson, .ij. 

References •' ('i) 20 1. A . 77 at p. 79. 

Act XYIII of 1876 (Oudh Laws). 

(1) Application of — Marringi' f07i/rar/ 
entered at Jjitcknoir— Suit for doirer tiled 
in Meerut. 

The plaintill was married at Lucknow and 
the dower fixed was over a l.ic of rupees. 
After her husband’s death she filed the suit at 
Meerut for a portion of her dower. Held that 
the Judge had no jurisdietion to administer the 
provisions of the Oudh Laws Aet and to reduce 
the amount of dower fixed on the occasion of 
marriage. Rukia Begum v. Muhammad Kazim. 

7 A.L.J. 388-6 Ind. Cas. 568. 

STANLKY, u.r., and Bankr.h, .r 

Reference : -IOC. 689, F. 

(2$ Ss.6,9, 10, 11, 12, 13— Notice issued under 
S. 10 — Right to sue for pre-emption when arises. 
Sec Urk-i:m1'T10N, No. 35, 13 O.C. 219 

(3) S', y— Pre-emption— Mahal, meaning 
of —Co-sharers of the mnhal, who are— Co. 
.sharers of sub-dirision of a tenure — Inter- 
pretation of statute - Land Rcrenne euact- 
menti, jmssed ou the same day — Inter pret- 
ing the terms of one Act by reference to the 
other. 

Semble. — The term “ mahal is not defined 
in the Oudh Laws Act. Tt however occurs in 
the Oudh Land Revenue Act passed on the 
same day, and both Acts being concerned with 
the Revenue Law of Oudh, the provisions of the 
latter Act wore properly referred to in interpret- 
ing the term as used, in the^formcr Act. 
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S.—Oudh Acts— '{Continued), 

Act XVIII of 1876 (Oudh (Continued). 

Held — That the term “ inahal*’ ati used in 
the Oudh Laws Act means any parcel or parcels 
of land which have been separately assessed to, 
or arc held under a separate engagement for, 
the revenue, and for which a separate record-of- 
rights has been prepared. 

That the arraiigeuicnt, under which the Plain- 
tiff and the Defendant^' vendor held the under- 
proprietary interest in^ the villages in suit under 
the Defendant as talukdar, and under which a 
half of the taluk was assigned to their prede- 
cessors, ill under-proprietary right, on their 
agreeing to pay the (lovornnient revenue plus 
maliknnn to the talukdar, did not constitute 
them cu sluners in the niaiial withintheincan- 
ing of S. 9 of the Oudh Tiaws Act; nor were 
they at the date of the sale co-sharers of any 
sub-division of the tenure in which the pro- 
perty in question was comprised, there having 
been airc.idy a partition of th(j villages be- 
t^veen them. Thakurain Sheoraj Kiinwar y. 
Thakur HariharBaksh Singh, 11 (hW.N H17 
(P.C.) PiC.L.eJ. 10 -P2 Horn. LK. .W -8 
M.L.T. SO - IM O.C. 105-7 Ind. Ga.s. 100. 

LOUD ^lACNAOIITKN, LOHD (JOLLLNS* 
Sir Autiiur Wilson and a.mkuh alt, .t.t. 

(4) S. 0 — Position of grove holder. Sec Prk- 
KMI’TION, No. :T>, l:l O.C. 202. 

(5) S. 0->Sec PRK-KMl’TION, No. 41, 1-3 O.C. 
200 . 

(5-.'i) S. 0 — See No. 2, supra. 

fO) S. .9, ch. (/ ) and (;:q - Meaning of the term 
mahaV* - -Tnieriar iiialial — Pre emption^ 
right of. 

The word “ mahal” in the Oudh Laws Act 
means any parcel or parcels of land, which 
have been separately assessed to or arc ‘held 
under a separate engagement for the payment 
of revenue and for which a separate record of 
riglith has been prepared. Each mauza or 
village is, as a general rule, a separate mahal, 
hut a mahal ihay consist of two or more manzas 
or parts of manzas or only a portion of one 
mauza. Where e.ich village in a taluqa is 
separately assessed to revenue, and the laluqdar 
enters into ono engagement for the payment of 
the revenue on all the villages, the whole 
taluqa is a taluqdari mahal consisting of a 
number of villages, each of which is separately 
assessed to revenue, and may be regarded as j 
an inferior mahal. 

There is no right of pre-emption under 
8. 9, els. (1) and (2) of the Oudh Laws 


■ 8*— 'Oudh Acts'— (Cmitinued), 

I Act XYIII of 1876 (Oudh hsm)— (Concluded). 
I Act, unless, at the date of the sale of the pro- 
I perty in respect of which the right of pre-emp- 
tion is claimed, the claimant of such a right 
and the vendor of the property are co-sharers 
I in any sub-division of the tenure in which the 
property in question is comprised tr in the 
whole mahal, though the claimant and the 
vendor may have been jointly liable to the 
. laluqdar for the (Jovernment revenue plus 
j iimliJcana as the rent of the property sold. 

I Sheoraj Runwar v. Harihar Bakhsh Singh, 
7A.L.J. 709 (P.C.) = 20 M.L.J. 009 = 82 A. 
.‘151. 

Loud MacnaghtKxN, Taird Collins, 
Sir AKTHru Wilson, amir Alt, j.j. 

(7) S 10™S«ie No. 2, supri>. 

(8) S. 11— Sec No. 2, supra. 

(0) S. 12— See Nf). 2, supra. 

(10) S. 13 -See No. 2, supra. 

Act XXII of 1886 (Oudh Rent). 

(1) Rent Act (Oudh), S. 14o, application 
under— Fj.r tension of period of limitation 
where it e.rp}res on a Sunday — lAmitation 
Act, S. 6, application of, to proceedings 
under the Onilh Rent Act, 

Where the last day of limitation prescribed 
for an application for execution under S. 145 
of the Oudh Rent Act expired on a Sunday 
and the application was presented on the day 
following, held, that S. 5 of the liimitation 
Act did not apply to the case and the application 
was barred by lime. Ikbal Naraiii Pandit 
Y, Babu Singh, 13 O.C. 103. 

Evans and PicuiOT, o..T.rs. 

References : O.C. 182 ; 18 C. C31 ; 21 A. 

22 ; 23 A. 277 . 18 C. 231 ; 22 M. 179 ; 23 .^L 
I 389, R. 

(2) Ss.7-Aand 120. Soc-Ex— PROPRIKTARY 
j TENANT, No. 1, 13 O.C. 70. 

(3) 8. 19— Suspension of rent on account of 
! scarcity. See LEASE, No. 17, 13 O.C. 140. 

(4) S. l()S(S), (l(i)— Jurisdiction of Civil and 
Revenue Courts— Under-proprietors, eject- 
ment of, by Revenue Courts— Illegal eject- 
ment under ^wovisions of the Rent Act. 

Held, that the application of S. lOS, cl. (10) 
of the Oudh Rent Act is not confined to under- 
proprietors whose rights as such have been 
declared by a competent Court. 
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S, — Oudh A cts — ( Concluded^ , 

Act XXII of 1886 (Oudh fient)-~{Concluded). 

Heldt further, that the ejectment of an under- 
proprietor may he an illegal ejectment within 
the meaning of S. 108, cl. (10) of the Oudh 
Bent Act, although it was carried out under the 
provisions of the Bent Act. 

Where a person claiming to be an under-pro- 
prietor brought a suit to contest a notice of 
ejectment issued against him under S. 108. 
cl. (8) of the Oudh Rent Act and the suit was 
dismissed, held, that he could not come straight 
to the Civil Court, but must first sue in the 
Revenue Court under S. 108, cl. (10) of the 
Oudh Runt Act (ft). Khadim Husain v. 
Musammat Jamil Bilii, i:J O.C. 188. 

CJIAMIKK and PiGOTT, .J.I. 

References : — (a) 1‘2 O.C. 00 ; 2 O.C. 8:5 ; and 
0 O.C. 37, Ois'.s. from. 

(b) S. 108, cl. (10)— Suit for cst.iblishiiiunt 
of under-proprietary rights — Jurisdiction. See 
:\IKBGKK, No. 1, 13 O.C. 35. 

(0) S. lOH, cl, i.j. Estate, meani)\(j Suits 
for projits het/rcen mule r- proprietors — 
Jurisdiction of Rent Courts. 

Held, that the term “ h'stato” as used in 
S. 108, cl. (15) of the Oudh Rent Act, is wide 
enough to include an under- proprietary tenure, 
and consequently suits for profits between 
under-proprietors do lie in the Rent Courts 
under the provisions of this section. Maharaji 
Mussamat v.DaryaiMussammat, 13 0.0. 251. 

EV'ANH and LIXDSAY, J.CS. 

(6-rt) S. 120— Sec No, 2, supra, 

(7) JJ6 — Sumimms jiosted at the house of 

a person Inioini to have (fone too particular 
place, validitif of —Civ, Pro, Code (XI V 
of S, 80 — Civ. Pro. Code {Jet V of 

1908), Order V, Rule 17. 

Held that, under S. 136 of the Oudh Rent 
Act which corresponds to S. 80 of Act XIV of 
1882, and Order V, Rule 17 of the new Code of 
1908, a process-server is not entitled to po.st a 
summons at the house of the person to bo served, 
when he knows or has reason to believe that that 
person has gone to a particular place and will 
return to his house. Pir Bakhsh Khan y. 
Oepaty Commistioner, 13 O.C. 54 ~ 5 Tnd. 
Oas. 804. 

CHAMIER, J. 


9.— Punjab Acts. 

Act lY of 1872 (Punjab Laws)- 

(1) S. 25— Not affected by 8-43, Provincial 
Insolvency Act. Sec ACT 111 OF 1907 (PROVIN- 
CIAL INSOLVENCY), No. 11. P.R. 1910. 

(2) S. 27. See INSOLVENT, No. 2, 14 C. W.N. 
569. 

(3) S. 28, not affected by S. 27, Provincial 
Insolvency Act, 1907. See A<"T III OF 1907 
(Provincial Insolvency), No. 9, 12 P.R. 
1910. 

Act XYIl of 1884 (Punjab Courts), 

il) S. 70 (a) (as anu nded by Act XXV of 
1899)-— Revision — Suit by a co-sharer for 
possession of (^hAmWnt— Dismissal on the 
tjround that remedy Iny in suit fm' partition 
— Material iner/ularify — Party entitled to 
briny possessory suit under S, .9, SjM^cific 
Relief AcA, [ of 1877 — Failure to do so — 
Etject. 

Plaintiff, who was iii possession of a plot of 
shamilat ahdi, continuod to hold possession 
thereof under an agreement executed by him, 
in consequeiico of a dispute between him 
and an outsider, whtireby he admitted that 
the shamilat belonged to the (community and 
that ho hold it during their pleasure. In 1908, 
four out of several hundreds of proprietors dis- 
possessed him and he brought a suit for recovery 
of possession. The lower Court held that the 
proper remedy was by way of a suit for parti- 
tion against all the members of the community 
and dismi.ssed the suit. 

Held, by the Chief Court, that, because the 
plaintiff's peaceful possession under the 
agreement of 1883 was a substantive right, the 
infringement of which gave right to a cause of 
aetiol^ it wa.s not nece.s.sary for the plaintiff to 
bring a suit for partition, and that he can rightly 
ask the Court simply to restore hispos.sc.s.sion as 
he has done in this suit. 

A party who might have sued linger S. 9 of 
the Specific Relief .Act, 1877, i.-' not bound to do 
so. 

Held, also, that, hy taking a wholly errone- 
ous view of the frame of the suit and by wholly 
misunderstanding the plaintiff's real claim 
and its foundation, the lower Court committed 
^material irregularity' and that the Chief 
Court will interfere and set aside the order in 
revision. Jbangiv. Ramzan and otberi, 13 
P.R. 1910 = 20 P.W.R. 1910=5 Ind. Cas. 808. 
JOHNSTONE, J. 



191 


THE CURRENT INDEX, 1910. 


192 


9. — Punjab A cts — (Coiitinued ) . 

Act XYIIl of 1884 (Punjab Courts)— (CV<2.). 

(2) S. 70 (a ) — Substantial justice done to 
parties — Error in law — Revision. See OUAKD- 
lAN AND Minor, No. 2, 5 P.W.R. 1910. 

(3) S. 70 {a) — Finding a fact jnima facie 
against the record — Material irregularity. See 
Vkndor and Purchaser. No. i,40 P.W.R. 
1910. 

(4) S. 70 (rt) and (b)— Throwing out ca.se upon 
a niiKtaken view of ^ulo of res judicata. See 
Res Judicata, No. 1, 42 P.W.R. loio. 

(5) S. 70 (a) and (6) — Preliminary finding of 
Court ns to valuation for purposes of Court-fee j 
and jurisdiction— Interlocutory order — Revision. ' 
See INTEKDOCUTOKY ORDER, No. 1, 43 P.W. . 
R. 1910. 

(6) S. 70 (a) (6) —Irregular remand — Revision. 

St e ClV. PitO. Code (IOOH), No. 96, 17 P.L.R. 
1910 

(7) S. 70 ( 7 ) and (b) — Que.stions of fact and 
law — Revision. See LIMITATION ACT (1908), 
No. 23, 93 P.W.R. I9l0. 

(8) 3. 70 (1) (a)' - Appellate Court deciding on 
point not raised in pleadings —Material irregu- 
larity. See LANDJ.ORD AND TENANT, No. 2H, 

80 P.W.R. 1910. 

(9) S. 70, cl. (1) {b ) — Findings of fact — Fur- 
ther appeal. See ^rORT(rAOE (GKNERAIi), No. 

10, 32 P R. 1910. 

(10) S- 70 (1) ib) — (Question whether build- 
ing is Serai -Appeal. See PRE-EMPTION, 
NO. 47-n, 90 P.R, 1910. 

(11) *S'. 70(1) (h)— Order ill case sub-judice 
— liiterferenee ill reviswn. See CiV. PRO. 

CODE (1908), No. ICO-/ 1 , 101 P.R. 1910. 

Act XYl of 1887 (Punjab Tenancy). 

(1) Ss. 5 and 100. Sec JURISDK’TIO.N OF 
Civiii AND Revenue Courts, No. 2, io3 
P.W.R. 1910. 

(2) S. Sb — Occupancy rujhts — Xon-culti- 
vations by a i iiinor •tenant ^ irJiether 
e.rtinguishes Jiis rights. 

Held that the Legislature did not intend 
that non-cultivation of his land by a minor 
occupancy tenant .-ihould operate to extinguish 
his rights under S. 38 of the Act. Jivan v. 
Diwan Singh, 3 P.R. 1910-9 P.W.R. 1910-6 
Ind. Cas. 236. 

Johnstone and Scott-Smith, jj. 

References : -2 P.R. 1901, h\\ 5 P.R. 1872 ; 

12 P.R. 1879, D, 

(2-a) S.s. 50, 77 (3) (g) and (i). See LANDLORD 
AND TENANT, Nq. 53-a, 8 Ind. Cas. 733. 


9. — Punjab Acts —(Contimied), 

Act XYl of 1887 (Punjab Tenancy)— (Cfd.). 

(3) S. 59 (c). See CUSTOM (PUNJAB— IN- 
HERITANCE AND Succession), No. 12, GO 
P.W.R. 1910. 

(4) Ss. 69 (4), 100 — Death of occupancy 
tenant without heirs — Suit by landlord for 
possession against tenant's mortgagee. See 
Jurisdiction of Civil and Revenue 

! Courts. No. 1, 9 P.R. 1910. 

(5) S. 77 (d) — Suit for dispossession of vendee 
of a right of occupancy — Sale iniihoiit con- 
sent of landlwd — Period of hiiiitation — Ap- 
plicabiliiyof Art, 144t Limitation Act— Suit 
for dispossession, whether different from 
suit for j^ssession— Suit by la'iidlord to 
enforce his rights under S, 77 (H) — Whether 
reversioner can be added as plaintiff -Par- 
ties, addition of. 

The period of limitation applicable to a suit 
for dispossession of a vendee of a right of occu- 
pancy under S. 77 (3), Tenancy Aet when the 
sale is made without the written consent of the 
landlord, is twelve years, and Art. 144 of the 
Limitation Act applies to such a suit, though 
the word “possession” may bo found in that 
article. 

The suit for dispossession is not quite different 
from a suit for possession, for, in case of a suit 
for dispossession, the decree, as in the present 
case, if the suit succeeds, must be one for 
po.ssossion as against the vendee. 

Where the landlord enforces his right in the 
Revenue Court by bringing a suit under S. 77 
(3) (h) of the Tenancy Act, a reversioner can- 
not bo added as a plaintiff, for he is not a land- 
lord, and only landlords can bring suits under 
S. 77 (3) (7z) (n). Hap Lai v. Mussamat Gohri 
and Sochetu, 3 P.R. 1910 (Rev.). 

DouiE. Financial Commissioner. 

References: — (a) 4 P.R. 1910 (Rev.), overruled 
.and 39 P.R. 1898, R. 

(6) S. 77, cl, f3 ) — Jierisdiction of Civil and 
Revei ue Courts — Plea cognisable by 

Revenue Court only — If can be tahen in 
Civil Court. 

T, an occupancy tenant, mortgaged his occu- 
pancy right to M, one of the landlords. Subse- 
quently he sold hisoocupancy rights to one 
B, another landlord. B sued M for possession 
by redemption of M's mortgage. M pleaded 
.that the sale to B was invalid under the 
Punjab Tenancy Act. The Civil Court, on 
the ground that it could not take cagnizance 
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9. — Punjab Acta — (Continwd), 
ilot XYl of 1887 (Punjab Tenancy)— (C/(2.). 
of the plea, decreed lor plaintiff. Prior to the 
decree, M brought a suit in the Revenue Court 
and got a decree setting aside the sale in 
favour of B. 

B got possession of the land in pursuance 
of the decree of the Civil Court, M’s objection 
being overruled. Then M sued B for possession 
of the land, on the ground that, the sale 
having been sot aside, he wasno^ entitled to 
be ousted. On objection b(3ing taken that the 
suit was not cognizable by a Civil C')urt. 

Held., that the suit was not maintainabla in 
the Civil Court as the defendant’s plea was 
one not cognizable by the Civil Court ; and 
by the Full Bench {Robertson «/., dissenting ) : 
that, under S. 77, cl. (3), Civil Courts cannot | 
take cognizance of any pica which relates to I 
matters on which the Revenue Court alone | 
can come to a final determination (o.). 

Per Robertson, J , — It is competent to a 
Civil Court to decide, solely for the purpose of 
that suit and with no binding force beyond the 
purview of that suit, any issue which is neces- 
sary to the disposal of the suit itself, and the 
words of S. 77, cl. (3) of the Tenancy Act, are 
not Hulficient to justify that denial of justice 
which the narrower interpretation requires. 
Muhammad Bakah v. Bhagwan Das, P. R. 
1009 (P.B.| = G6 P.L.R. 1910. 

REID, C.J., RODERTSON, KENSlNfiTON, 
JOHNSTONE, RATTIGAN and SUAH 
DIN, JJ. 

References :-‘{a) 11 P.R. 1895 (P.B.) ; 24 P. 

R. (1907), F.\ 31 C. 1001 (P.B.) ; 43 P.R. 
(1002) ; 9G P.R. 1894, R, 

(6-a) S. 77 (3) (h ) — Suit for possession by 
landlord against transferee from occupancy 
tenant. See JURISDICTION OF GIVIU AND 
Revenue Courts, No. 2, 8 Ind. Cas. ggg. 

(7) S. 77 (3) {k ) — Suit against co-sharer for 
share of sale proceeds of trues growing in joint 
holding— Jurisdiction. See JURISDICTION (OF 

Revenue Courts), No. i, 52 P.R. 1910. 

( 8 ) S- 77 (3) (fe)— Claim for share of profits 
of agricultural land— Jurisdiction. See PARl’- 
NERSHIP, No. 8, 142 P.W.R. 1910. 

(9) S. 100. See Nos. 1 and 4, supra. 

Act XVII of 1887 (Punjab Land Rev.). 

(1) S. 3 (1) and (2). See ACT II OF 1905 
(Punjab pre-emption), No. 4. 7 Ind. Cas. 
213. 


9»-~Puniab Acts — (Continued), 

Act XYll of 1887 (Punjab Land Rev.)-(Cfd.). 

(2) S. 44 — Effect of mutation — Person in 
possession. See CUSTOMS (PUNJAB— INHERIT- 
ANCE AND Succession), .No. 3, 120 P.W.R. 
1909. 

(3) S. 45. See JURISDICTION OF CIVIL AND- 
Revenue Courts, No. 2, 103 P.W.R. 1910. 

(4) S. 117 — Partition of shamilat land — 
Jurisdiction of Civil and Revenue Courts. See 
SllAxMILAT, No. 3, 3 P.fj.R. 1910. 

(5; S. 158 (1) — F’artition proceedings— Juris- 
diction of Civil and Revenue Courts. See CiV. 
Pro. CODE (1882), No. 38, 8 P.R. 1910. 

Act XX of 1891 (Municipal). 

(1) Ss. 42 (1), (A) (a) (i) and 42 (2)—** Oross- 
anmifil rent or value,** whHher includes 
Municipal tax paid by tenant to latidlord. 

When Municipal taxes are paid by the tenant 
to the landlord (of a house at Simla), they 
should be considered as forming part of the 
gross annual runt or annual value, on which 
the Municipal Committee is en titled to levy a 
house- tax under S. 42 (1) (A) (a) (i) (a). 
Mp. W.E. Fleming v. The Municipal Com- 
mittee of Simla, 46 P.R. 1910 70 P.W.R. 
1910 ^6 Ind. Cas. 726. 

ARTHUR REID, C.J. and CHKVIS, J. 

Reference: — Pullen v. Si, Xaviour*s Union, 
1900 L.R. I, a B. 138, R. 

(2) S. 42(2). See No. 1, supra. 

Act I of 1900 (Punjab Limitation;. 

(1) Custom — Alienation by last male owners 
Suit for 2 >ossessum by collaterals after death 
of his widow but more than twelve years 
after the alienation — Limitation, 

Smt for p03ses.sion of land gifted to defend- 
ants in 1881 by B, who.se collaterals the plain- 
tiffs wore. B died in 1886, leaving a widow 
R who died seven months before suit. The gift 
related only to a part of B*s land, and on B’s 
death, his widow R succeeded on the usual life- 
estate to the rest of his property. R mortgaged 
a portion of the land in her possession to a 
third party, but the present plaintiffs contested 
the validity of the mortgage and obtained a 
declaratory decree protective of their rights of 
reversion. Since B was succeeded by R, ad- 
mittedly the plaintiffs could not, during R’s 
lifetime, bring a suit for possession of the 
gifted land. Held, therefore, that the present 
suit, brought after her death on the ground 
that B, contrary to custom, had no power to- 
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9.— Punjab Acts -{Continued), 

Act I of 1900 (Punjab Limitation)— 
make the gift in deropjation of the reversionary 
rights of planitiffs, is not governed by Punjab 
Act I of 1900, and is not barred by efllux of 
time, though mutation in favour of defendants 
took place, in 188:1, on the basis of the gift in 
question. Sohnu and otheFs y. Labha and 
othep»,G2 P.R. 1910. 

SiTMi Din and WiIjLIAMs, j.t. 

nefere\ices:—\iri P.R. 1907, 70 P.W.K. 

1908, D.\ 71 P.R. 1898, E. 

Act Xlll of 1900 (Punjab Alienation of Land). 

( 1 ) Ss. a and hif uunj of condi- 

tional sulr—Cli'il Coui Is, jurindictuni tf, 
to cmivert such a mnyfiffUie into one under 
S. 0 {!) (</)• 

M mortgaged his land to (1 in 189G, with the 
conditions that be should pay interest annually, 
that, in default, compound interest should be 
paid, that bo should redeem within six years; 
else, the land was to be deemed to have been 
sold. As M did not pay anything, (I applied 
in 1908 to the Collector for substitution of a 
mortgagn of the kind re<!ogni/(jd by S. G (1) (o) 
of the Act. The Collector recorded the fact 
that the mortgagor refused to give a mortgage 
of the kind requinul and allowed matters to 
stand as before. In 1904, (1 applied to tbc 
District Judge, for issue of a notice of foro- 
cloHiirc, who, after consulting the Collector’s 
procceding.s decided that a further reference to 
the Collector under S. 9 (*3) of the .Act was 
unnecessary, and issued a notice. 'Phe notice 
was served on the ‘2:ird Juno, 1901. After the 
year of grace prescribed by Reg, XVlf of 180G 
elapsed, ho instituted a suit f<ir possession as 
vendee. The first Court gave the plain<.ifl a 
decree for possession as mortgagee for twenty 
years, under S. G(l) (a), on the ground that the 
plaintiff was not entitled to possession as full 
owner, as the District Judge did not on the 
former oeca.sion make a reference to the Collec- 
tor under S. 9 (8; of the Act. 

Held, that, the requirements of Reg. XVll of 
180G having been satisfied, the plaintiff’s right 
matured into ownership, and, his suit not btnng 
on a mortgage but on a title aliunde, there 
w.as no mortgage “current” within the meaning 
of S. 9 (2) of the Act, so as to render a reference 
to the Collector necessary. 

The Civil Courts have no authority to usurp 
the powers given by the Legislature to Reve- 
nue authorities, apd to convert a mortgage by 


9. — Punjab A c/s— (Continued ) . 

Act XIII of 1900 (Punjab Alienation of Land) 

— (Concluded), 

conditional sale into one of the kind mentioned 
in S. G (1) (ii) of th(3 Act. 

The act of the Collector, in simply recording 
the refusal of the mortgagor to consent to a 
conversion of the mortgage into one of the kind 
speeilicd in S. G (1) (a) and in not taking any 
further action, is equivalent to his sanction to 
the retention of the conditional sale cl. (a). 
Qopal Das y. Hari Singh, 89 P.R. 1909 07 
P.Ti.R. 1910. 

R vtkjan, j. 

Ecforence : da) 98 P.R. 1907. /?. 

(1-rt) S. 9. Sec No. 1, sjqii'n. 

('!) S. 9 (2) — Sole reimjU> 'd mortgagee by con. 
ditional s.alc extinguished — ljegi.>-lativo remedy 
provided by — Refusal to accept — Right to a 
money decree. See MOUTGAGK (IJY CONTll- 
TIONAb SALF.), No. I, 22 P.R. 1910. 

(:8) S. 9 (8) —Appellate Court when bound to 
proceed under. See iVroliTGAGK (FoaiXTjO- 
Sljiu:), No. 2, G Tnd. Cas. 057. 

Act II of 1903 (Court of Wards). 

(1) Ss,!i, to 

*)ourt of Wards — Notice of claim (U/ain.st 
irai d — Certijicnte — Ecrisiou -Material- ii - 
rftfulariiy ~S. TO (a). Act XVIFT of I SSI 
us* amended. 

Held, that, the provision of Ss. 20, 27 and 
(2) of the Pmij/il) Court of Wards .Act 11 
of 190.J are imperative and must be strictly 
complied with by the. (daimant and by the Civil 
Court (taking cogni?:anee of his claim), as th<» 
case may be ; and that, unless a certificate men- 
tioned in S. 81 (2) is produced by him, the suit 
cannot be proceeded with, and the consequences 
specified in S- 29 of the Act will follow. 

The Civil ^^oiirt is not only justiOed but is 
bound to stay the proceedings until the said 
certificate is produced, and it cannot bo dispens- 
ed with merely on the ground that the Deputy 
Commissioner concerned has otherwise acquired 
a knowledge of the nature and the particulars 
of the claim. 

Held, also, that the said S. 81 (2) equally 
applies whether the suit has been instituted 
while the Deputy Commissioner concerned i.s 
making enquiry under S. 11 .and has taken 
temporary charge of the property of the future 
ward under S. 12, or aftor the same has actually 
. come under the superintendence of the Court 
of Wards according to the provisions of S. 9 of 
Act TT of 1903. 
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9.— Punjab Acts-— (Continued), 

Act II of 1903 (Court of WardB)-‘(Co»icZ7aMi). 

Held, further, that an order of a Deputy 
Commissioner refusing to grant the certificate 
of the description referred to in S. 31 (3) of 
the said Act cannot be questioned on the 
revision side by the Chief Court, but can only 
be dealt with by the Financial Commissioner 
as the Court of Wards under S. 34 of the Act. 
Kanda Ram v. Khan Muhammad Nawaz 
Khan. 14‘2 F.W.R. iy09--=6 P.R. 1910. 
ROUKHTSON, and SllAil DlN, J. 

(l-u) S. 11. Sec No. ], supra. 

(1-6) S. 12. Sec No. 1, supra. 

(j-c) S. 20. Sec No. 1, 'Uipra. 

(1-d) S. ■2('). Sec No. 1, supra. 

(2) Ss. :i7 :il (;J) — Sim-praductia'i of 
the cerfiiicait’ under S. {:*) htirs s/tif— 
Wait er of notice, of the chnnt. 

Suit upon a mortgage by (ho mortgagee 
against the mortg igor, wliose estate was in the 
management of the (’ourt of Wards under Act 
TI of 1903. The plaintiff having failed to pro- 
duce the certilieatc required under S. 31 (2), 
such non-pioduction was pleaded in bar of the 
suit. 

lleAd that the terms of S. 31 (2) were imper- 
ative, and the Court had no power under the 
Act toprofced with the suit, until the produc- 
tion of such certiiicate, and if he had so pro- 
ceeded, his proceedings would have lieeu ttUra 
vires. 

Held also that, under the provisions of Ss. ’20, 
27, notice of a claim has lobe given by the 
claimant ooneerned within a specified period 
and ill a specified manner, and thereupon the 
Deputy Commissioner has to take definite 
action under S. 28. Tf these provisions arc 
not eomplied with, the mere fact that the 
Deputy Commibsioiier concerned lias otherwise 
acquired a knowledge of the nature and the 
particulars of the claim in question will not 
suffice, and the Court, before which i suit 
based on that claim is pending, is bound, as a 
matter’ of law, to require the production of a 
certificate under S. 31 (2). Kanda Ram y. 
Khan Muhammad and others, d P.R. 1910 
142 P.W.R. 1909. 

ROHKUTSON, O.C.J. and SHA DIN, .1. 

(3) S. 27. See Nos. 1 and 2, supra. 

(4) S. 28. See Nos. 1 and 2, supra. 

(6) S. 29. See No. 1, supra. 

(6) S. 31 (2). See Nos. 1 and 2, supra. 

(7) S. 34. See No. 1; supra. 


9. — Punjab Acts — (Continued ) . 

Act I of 1904 (Punjab Loans Limitation). 

(1) Arts, 57, 5.9. 61— Transfer of liabilittf Jdr 
debt — Limitation — Test rliet her them is a 
deposit. 

On 31st March 1902, M, guardian of certain 
minors, sold property to G, deceased husband 
of defendant, for Rs. 303-8-0. part of minor’s 
debt to plaiiitill, and the pup ha-cr undertook 
to piy offthat debt, and ^ilaiutiff agreed to look 
to him for it. (.)n 18th J^’ohruary, 1908, plaintiff 
sued the defendant fnc the amount. The 
deed of sale was deposited with plaintilT. Ifatd, 
that Art. 57 of the Limitation Schedule applied, 
as G stepped into tlie shoes of Liu; minors to 
whom money had l^ceii “ Jont., ’ ami thus the 
Hs. 303- S-0 was “iiioiiey p.i\.ilile for money 
lent." 

The tc.st whether there was a “ deposit ” with 
G of Rs. .i()3-H 0 is, wlicthei the minors re- 
mained lia))le to plain till, and so retained some 
sort of doininioii over the ])urchaso-nioncy iii 
the purchaser’s hands. As they did not so 
remain, and a*- they had no further concern 
with the vendee tind the pun h ise-jnoney, the 
ease is one of merely transits* from one per -son 
to another of liability for debt, and not a c.ise 
of a deposit. Musammat Umda v. Delbagh 
Rai, 59 P.R. 1910-101 P.W.R. 1910 7 Ind. 
(Jas. 407. 

JOHNSTONK, J. 

(2) S. 59. Sec No. J, supra. 

(3) S. 01. Sec No. 1, supr<i. 

Act II of 1905 (Punjab Pre-emption). 

(I) .stib-S- d—^\'tPo fc nuniovenble pro- 

perty' — Meanimj — K.rtetL.'>Lons to e.cistiny 
;^adi deh of n It aye — Wneitiet rilhnje ini- 
tnoreable ptopertu — ^ViUatje' and 'vilkuje 
site' trhether stpioniiiiiou-.. 

Where, around the vicinity of a putao, or 
h.alting ground in Mama J), a miinbor of 
ha/a<ars and hoiise.« came into e.\istciico, and 
the land oeenpied by them w.i-; partly in Maima 
D and partly in the village of N’, and where a 
suit for pre-emption in respect of a house situ.ato 
on such land was brought- 

Held., that the house was situtato upon 
* village immovealile property ’ within the 
terms S. 3 (2), Punjab Pre-emption Act (TI of 
1905). 

Held, also, that, if extensions are made to 
the existing abadi deli of a village, or if a 
hitherto unoccupied site witl/in the boundaries 
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9 . — Puttja b A cts — ( CmlinuEd) . 

Act II of 1905 (Pnnjab Pre-emption) 

of a village is built over and settled on, the new 
buildings would become ‘ village immoveable ' 
property ’ and has such would come within the ! 
operation of Bub-S. 2 (n). 

The definition in sub-S. (2) applies to all ‘ 
immoveable property within the limits of a 
village, and it is not confined to immoveable 
property actually within the existing ahadi of ‘ 
a village (Per Pyves, J.) (ScoiL Stniih, J.)diss. ■ 

The word ‘ village ’ does not moan merely a | 
collection of houses, but the whole estate or 1 
wrnii:a, and includes everything within village , 
area [Per Ryves, 

'I’he expression ‘ village site * cannot be con- '• 
sidered to be s\ nonyinous with ' village ’ and | 
it means the * inhabited part of the village ' or ' 
nbnrii deli [Per Sentt Smithy J.) Devi Dial v. ; 
Muhammad Amin, 89 P.R. 1910 (Civ.). i 

Kyvks and Scott-Smith, jj. ! 

Ueferencea :--{a) 21 P.R. 1906 ; 90 P.R. i 
1907, D. j 

^2) 6’. ii, yrovif'O — Aroras — Khatris — Whe- I 
ther vicvilei b of the same inhe-~- Burden of I 
yroof. i 

V\'herc a plain tifi, an ArorOy sued the defend- j 
anta/j/m/ri, for pre-emption, the parties being ' 
nativfM of Shuj.ibad, in 'Multan District, and 
claimed that Ix^th the defendant and himself 
belonged to the ".line tribe within the meaning | 
of the proviso to S. 11, Punjab Pre-emption Act, j 
1905, held that the onus lay on the plaintiff to >' 
prove that he was of thoajwnc tribe as the vendor | 
and that he failed so to prove. Ghaudhuri ' 
Khushi Ram v. Asu Ram, 87 P.R. 1910 (Civ.). 
Ueiu, c.j. and Scott-Smith, ,r. i 

(3) iS'.v. i,V (a), (b)y It- (n), (5) — Civstovi—Pre- ' 
emption — llivaJ clnimants-^Clfiwiant im~ 
provinf} his position by nbiciining eonsent 
deci’ce in respect of another sale and becom- 
inff co-sharer. 

Two sale.N took place on the same date and two i 
rival pre-emptors instituted suits claiming by 
right of pre-emption the land transferred by one i 
of the sales. It appeared that one of the riv.al 
claimants had obtained a consent decree in re- 
spect of the other sale of the same date during > 
the intervening period between the dates of sale 
in dispute and the suit filed by the other claim- ■ 
4int, and became a co-sharer in the holding. i 

I 

‘ Held, that his obtaining the decree gave him 
auperior right over his rival and the case fell 
tinder Sh. 12 (6) ^(secondly) and 14 (a) of the 


9.— Pi#if/«6 Acts-~{Concluded)^ 

Act II of 1905 (Punjab Pre-6nptIoft)^(C&f.l. 
Pre-emption Act. Khera v. Ralla alias Rnlla^ 
201 P.L.R. 1910. 

REID, C.J., and KENSINGTON, J. 

(8-n) Ss, lHy els, (a) and (6) ; Secondlyy 14 
cU» (a) and (b) — Rival pre^7?iptors^One of 
several equal pre-emptors can improve his. 
position before suit — Two sales by the same 
vendor —One of several heirs becoming co- 
sharer by pre-empting ofte sale — PrefereiitHal 
right of such heir agnhist other co-heirs in 
regard to the seeond sale, 

A vendor sold some land on 17th July 1907. 
He also sold some other land to another vendee, 
on 17th August 1907. S, ono of the vendor V 
heirs, sued to pre-empt the first sale on 16th 
June 1908 and obtained a consent decree on 
the 23rd On the 26th idem, S sued to 

pre-empt the second sale. On 2nd July 1908, 
the other heirs ;of the vendor, who as co-heirs 
stood on an equal footing with S, instituted 
suits to pre-empt both .sales as heirs of the 
vendor : 

Held that the case fell under S. 12 (6) secondly 
rather than under S. 12 (r/), and again under 
cl. (a) rather than cl. (6) of S. 14, and thatS, 
having got a decree in respect of the first sale, 
had become a co^sharer and as .such he took 
precedence of the other co-heirs : 

Heldy further, on the analogy of Dhanna 
Singh V, Gurbakh.sh Singh, (a) that a pre- 
omptor, like a vendee, can improve his position 
by the date on which he sues for pre-emption. 
Khera v. Ralla, 8 Ind. Gas. 48G. 

Reid, c.j. and Kensington, 

References : -(a) 91 P.R. 1909 -- 148 P.D.R. 
1909 = 161 PW.R. 1909- 4 Ind. Gas. 33T 

(F.B.), R. 

(4)i?. (c), thb'dly — “ Oumer of the estate^* 

meaning of— Owner of a shai'e in tvell— 
Punjab La^id Reveniie Act (XVII oflSH?),. 
5. .7 (i) and (ti), 

A person, who only owns a share in a well 
situated within the boundary of an estate, but 
pays no portion of the revenue, is not an 
* owner of the estate * within the meaning of 
S. 12 (c), thirdly y of the Punjab Pre-emption 
Act. 

The term “owner of the estate” is not 
synonymous with * lafid-owtier as commonly 
understood ; it is equivalent to khewatdar ; the 
Legislature used the term in this sense. Mahl* 
V. Charat Singh, 7 Ind. Gas. 213. 

RODEBTBON and KENSINGTON, JJ. 

(5) S. 14 (a) (6). See Nos. 3 and 3 (a), supra.. 
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Aden Courte Aot. 

See Act II of 1864 (BOMBAY). - 

Adimayavana tenure. 

See Landloud and Tenant, No. ii, 4 , 
Ind. Gas. 875. 

Adjournment. ' 

(1) Illness of applicant— Refusal to grant — ; 
Remand. See OIV. PllO. CODE (1882), No. 156, ‘ 
14 C.W.N. 573. 

(2) — of suit— Absenceof plaiutil! or his pleader 
on adjourned date — Dismissal for default. Sec ! 
ClV. PUO. CODE (1882), No. 15, C Ind. Cas. 233. ' 

Administration. 

(1) Order for, when relates back. Sec ClV. | 
Pro. Code (iy08). No. 99, 12 C.L.J. 537. 

Administration bond. 

(1) Breach of the coiulitions of the bond — 
Liability of sureties — Administrator deal- \ 
ing with trust money qua administrator or I 
trustee. 

Where S obtained letters of administration 
to the estate of his father, including trust- 
money in his possession, on condition that S 
should transfer the trust money to a duly ap- 
pointed trustee, but subsequently appropriated 
the sum to himself, and the question was as to 
the liability of the sureties under the bond, 
held that, if the trust had been declared, and 
S had duly appropriated the trust fund for 
purposes of the trust, but .subsequently mis- 
applied it, then the sureties would not be 
liable for any misfeasance of S as a trustee. 
But as S merely undertook to transfer the 
trust fund to a properly constituted trustee, if 
he dealt with it in any other manner, whether 
by purporting to act as trustee or appropriating 
the money to himself, the condition of the 
bond is broken, and the .sureties are liable. 
Beshachallam Chetty y. Swami Chetty, 7 
Jj.T. 90 = 6 Ind. Cas. 761. 

WALLIS, J. 

(2) — under the Succession Aot — Application 
to vacate — Ijcgality. See Act X OF 1865 
(Succession), No. 12, 7 M-L.T. lOO. 

AdminiBtipation suit. 

(1) Costs of plaintiff'— Creditors’— Costs of 
creditor. 

In a creditor’s action for administration, 
where the assets prove to be sufficient for the 
payment of the debts in full, the costs of the 
plain tin is to bo paid out of the estate as 
between party and party only (n). 


Adminiitration %VL\i—(Concliuicd) , 

The Court may, in a proper case, make an 
order that the difference between the plaintiff’s 
costs as between attorney and client and the 
costs allowed him out of the estate as between 
party and party, may be borne ratoably by the 
whole body of creditors who have profited by 
his exertions. IswaradaB v. Chandik, 7 M. 
L.T. 400 = 6 Ind. Cas. 267. 

Wallis, .i. 

Jitference : — (1886) A2 Ch. 357, h\ 

(2) Administration suit—iSnii for account 
against administrator — J'niycr for his te- 
moval — J urisdictio — Ordinary Ctoil 
Court, 

In an admini.stration buit .igain.sL an admin- 
istrator for the purpo.se of eianpelling him to 
account for the assets of the estate of the 
deceased and to carry out the duties of his 
ollice, a prayer was joined for the removal of 
the administrator : 

lleldt that the suit was c >gni/able by the 
ordinary Civil Court, that the prayer for the 
removal of the administrator might be treated 
as surplusage, or it might ft'rni the basis tor 
the grant of sueh relief the appointment of 
a Receiver against the administrator, and that 
it was not a prayer for the revocation of the 
letters of administration. Gajeodra Nath 
Nandi y. Ganondra Kumar Nandi, 7 Ind. 
Cas. 804. 

CllATTEUJEE and KlCHAJtDSON, JJ. 

Administrator. 

(1) Kstoppel—hulian Trusts Act (U of 
Xs. Cf, 5, Cestui que trust concurnng 
m a breach of trust. 

^ made an ontry in his .iccount books in 
favour of his wife V to show that be had made 
a bakshis (gift) of Us. 75,000 to her on account 
of his joy at her recovery from an illness. S 
informed all his sons and daughters of the fact 
when he made the entry. The amount was 
entered into account books as a debt due to V. 

S died intestate, and some of his sons took out 
letters of administration of his estate and, with 
the consent of all sons and daughters, they 
' paid Rs. 75,000 to their mother V. After seven 
I years, M, a son of S, brought a suit against 
• the administrators, questioning the validity of 
the payment, on the ground that it had been 
made without his knowledge, and claimed that 
the administrators be ordered to make good 
the amount to the estate of S. 
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Administrator- ( Concluded). 

'J'hc admiiii&tr.'itors (dofondants) contended 
that the amount was given as gift to V or that 
a trust was created in V'*s favour, and that they 
had i)aid the amount to V with the consent of 
all parties in .idministoring the estate. 

J’hc lower Court held that neither a valid 
gift was made ncr a valid trust was created ; 
that the administrators worn guilty of a breach 
of trust ; and that the amount should be made 

good to tlic estate ol S. 

11 

Held, on appeal. re\ersing the decree of the 
lower Com t, that, as !\1 had consented to the 
payment of the amount to V by the adminis- 
trators, he wa^ c.'topped by his conduct and j 
could not r|ue.st.io!i the validity of the payment, i 

Per Chandavntkar, J. -If the next of kin of ‘ 
an int(Stal(', w'lth full knowledge of the facts 
but under a mistake as to their legal rights, j 
authorise his administrator to pay a certain • 
amount to a third person who is not in law' 
entitled to it, and the administrator pays 
accordingly, he cannot bo hold to have acted ) 
olherw'isc than in due course of administra- 
tion. 

Per Ildlihi'U . f/. — S. 28 of the Indian . 
Tinsts Act is limited to trustees as defined in i 
S. 8 f»f the Act, and adinini^traloiv do not ; 
necessarily fall within that definition. Arde- 
shir Shapurji Nariclwala v. Manchershaw 
Sliapurji Narielwala, 12 Born. L.U. 53 5 
Ind. Cas. (V.\. 

ClIANDAVAKKAR and B ATCHF.hOU, J. 

(2) — agreeing to execute l*"ase for which 
sanction afterwards refused by Court — KlTect — . 
Admirii.strator, if trustee. See CoiSiruOMlSE i 
DkcKEE, No. 1. 11 C.W.N. 451. 

! 

(3) — wdiether a trustee for specilic purp^ises 
within the mc.ining of Limitation Act. Sec | 
LIMITATION ACT (1908), No. 4, 7 M.L.T. ‘ 
123. 

I 

(4) Vesting cf property of deceased in— ! 
Right of hciri^ to deal with the property — \ 
•Application of S. 191 of the Succession Act. ' 
See LETTKKS 01’ ADMTNTSTltATION, No. 1, 

8 l^r.L.T. 77. 

Administrator-General Act. 

See AOT II or lvM74. 

Admission. 

(1)— of, and decree against, father binding on 
son. See The EMPTIOX, No. 1, 157 P.W.R. 
1909. 


AdmisBion— (Conc//£(/rd) . 

(2) — When not binding — Statement made by 
several persons representing all the proprietors 
—Effect. See SHAMILAT, No. 6, 94 P.L.R. 
1910. 

Adoption. 

(1) fjurden of yroof — Non-e.vainination of 
pin ties in a suit, result of — Knijlish and 
Tndian puctice — Account boohs, non-jyro- 
d action of. 

The plaintilT brought a suit for the recovery 
of certain properties, alleging that he was 
adopted twenty years before the date of the suit. 
Jleld, the burden of proving that the alleged 
adoption took place twenty years before the trial 
rested upon the plaintilT. I’he presumption that 
would bo drawn in Kngiand wdll be to the detri- 
ment of a plaintiff w'ho fails ij outer the wit- 
ness-box and face the ordeal of cros.- examina- 
tion. 

But ill cases between natives tried in India, a 
species of advocacy is tolerated by the Courts of 
law hero, in which the unworthy effort of the 
advocate on each side is to force his opponent 
to produce his own client, in order that he him- 
self may have the opportunity of erosS'OX.imin- 
ing that client. The result is that, should the 
opponent refuse to be led into thi.-» trap, the 
parties (the principal witnesses, who possibly 
could throw light on all these tangled triinsac- 
tions which so perplex those who h.ivc to dt^cidc 
these eases) are never examined at all, and the 
litigation goes forw'ard through tortuous wind- 
ings to its unsatisfactory and uncertain end. 

It is a vicious practice, umvorth) of a high- 
toned or reputable system of advocacy, tending 
to embarrass and perplex judicial investigation, 
and too often enabling fraud, falsehood rr 
chicane to bafllc justice. 

Having regard to the well-known and often 
proved habits of the Indian people wdth regard 
to the keeping of accounts, lecording their most 
minute transactions, the non-production of any 
book, in which anything connected with the 
matter in question is entered, by the party in 
whose possession it is, covers the parties’ case 
with suspicion. Mussamat Lai Kunvar y.^ 
ChiFanJiLal, 7 M.L.T. 67-14 C.W.N. 285 = 
11 C.L.J. 172 = 12 Bom. L.R. 244 = 32 A. 140 - 
20 M.L.J. 182 = 5 Ind. Cas. 549. 

Lord Macnagiiten, Lord Atkinson, 
Lord Collins, Lord S.’ianv, and Sir 
ARTHUR WILSON. 
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Adoption — { CoiicUided ) . 

(2) — Right of — Special grant— Custom — 
Pattidari Jagirs in the ( is-Sutlej distnch. 

The right of adoption has not been ruci>g- 
uised in the case of pattidari jagirs in the Cis- 
Sutlej districts. Even in the ease of major 
jagirdars, the right of adoption only exists by 
special ^rant, made in certain cases by the 
(iovernment of India under rules, approved by 
llis Majesty's Secretary of Slate in Affar 

Singh Y. Sant Singh and Lachinan Singh, 1 
I'.R. 1910 (Kev.). 

Douik, F.C. 

(3) Presumption of knowledge of, when ai jscs. 
See Limitation Act (iSTTj, Mo. 70, 49 P.W.K. 
1909. 

(4) Suittosctasidc —Valuaiuin— Jurisdiction. 
See VAJiUATlON OF SUIT, Mo. ‘2, G Ind. Ciis. 
hH(), 

Adverse possession. 

(1) Adverse possession — Peal oinier utinoi — 
Completion of title by (ulceiseiiess — 'Ft tie 
owner lecoveiing possession by indnciny 
trespasser's tenant to otti^rn Jo him — Loud 
lord aiui tenant -Ksto/tpel — Hindu I.nir 
— Inheritaiux — Sudras -tllegUnnate son 
— M a rr iaye — Custom, 

'I'ltlc by adverse posst'^sion cannot Li com- 
pleted against a minor before tlie end of three 
yc.us after the minor comes ot ;ige. 

A true owner of property is not estopped fmm 
recovering possession of his property l)\ induc- 
ing the trespasser’s tenant in possession to 
attorn to him, nor is such tenant, who had 
not been let into possession by th(* trespasser 
or his predcce.ssor-in inte.tcst, estopped from 
denying the trespasser's title. The illegitimate j 
soil of a Sudra by “an unmarried Sudra | 
woman ” is entitled to a share of the family j 
property, if the concubinage was continuous j 
and if the connection was not incestuous or 
adulterous or in violation of or forbidden by . 
law. But the offspring of a connection forbid- j 
den by the customary law of the parties has j 
no right of inheritance to tlie property of his 
father. Annayan v. Chinnan alias Muni ! 
Yenkata Chetty. 6 fnd. Cas. 84- 7 M.L T. 
140- -20 M.L.J. 355. 

WHITE, C.J. and BENSON, J. 

(2) Adverse possession — Suit against Govern- j 

ment for recovery of a tank -Acts constiUU- j 

ing adverse 2 >o&session —Enjoyment of fruits I 

and floiuers on the banks of tJw tank— 


Adverse possession -(Continued). 

Removal of silt from tank — Entry of tank 
in SettUoneni Register as poi'nwbokCt effect 
of — Burden of proof. 

The mere enjoy men t of fruits and flowers 
on the banks of a tank and of fishery in the 
tank for oven thirty and fortv years will not, as 
against Government, indicate ownership, as 
; Government generally allows villagers such 
ciijoMiuMil in small village.s, and the tion-in- 
terferonce of Government with such enjoyment 
does not imply a denial of ownership of Gov- 
ernment or abandonment liy Government of 
its ownership (a). 

The clearing of silt from a tank, and the 
coiistrurMon of masonry sluices in it by a per- 
son, and tlie poMSi's.'iion and enjoyment of the 
tank adversely to the Govcrninent for thirty or 
forti years, raise a presumption of ownership in 
favour of that person, and shift on to Goveru- 
I ineiit the burden of showing a title, or that it 
WHS in Ipossessioii at some time within sixty 
years prior to suit. 

If the (lovrpnmcMt fails to prove that it was 
e\er in possession of the tank, the person’s pos- 
session should he presuiiied to have continued 
for mori' than the statutory period and to have 
establislicd a title hy pre.si*riptioii. 

The mere mitry of the tank in th(‘ Paintash 
and Felt lenient Kegisti rs as ( iov(‘riimcnt 
pornmbohe is insuflieiunt to prove that the tank 
IS the propel ty ol Government (5). Yenkata- 
rama Aiyar v The Secretary of State for 
India, r> Ind. Cas. J 18 -7 :\l L.T. 139 =20 
M.L.J. 71. 

Benson md aiuh’k Rahim, jj. 

Reference^ • {a} 28 l\l. 257 (2S.5), E. (b) 14 

C. 740 (748). R. 

(S) Atlrri .'^e possession, nature of — Jfoir to 
be established -Cfoistructive j)ossessi(HL, 
doctrine of , not apjdicable to wrong-doer. 

In order to prove title to land by adverse 
possession, it is not sufUcient to show that some 
acts of possession li.ive been done, but the po.s- 
.ses.sioii must be adequate in eontiniiity, in 
publicity and in extent of area, to establish 
that it is po.s.ses.sion adverse to the competitor 
and to take the title out of the true owner. 

'rhe adverse possession to be effective must 
be actual, visible, exclusive, hostile and conti- 
nuous for tlie statutory period. 

The doctrine of constructive possession 
applie.s only in favour of a rightful owner, and 
must not, as a rule, be extended in favour of 
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Adverse posseision— . 

'wroiig-doer, whose possession must be confiiiod 
to the land of which ho is actually in occupa- 
tion. Baroda Prosad Roy Chowdhury v. 
Annoda Mohan Roy, 0 Ind. Cas. 850. 
MoOKEliJKE and CABNDUKF, JJ. 

References: -7 C.L.J. IM ; 12 C.W N. 278 ; 

3 M.L.T. 212 ; 27 C. 848 (P.C.) ; 27 T.A. 186; 

4 C.W.N. 597 ; 35 C. 061; 12 C.W.N. 127 ; GC. 
L.J. 735, n. 

(4) Adverse possessiuf,, — Co-sharer — Mohani- 
viedan Law ~ Question of fact — Revision. 

In a suit by a Moliamnicdaii co-sharer, for 
possession of immoveable property,' againsi a 
third person, who pleaded purchase from 
another co-sharer : 

Held, (1) that, having regard to the main 
allegation of the defence, which is, nut thst 
plaintiff and thcjir mother never entered into 
possession, but that plaintiiT’s mother sold her i 
share to the present petitioner — an allegation 
which has been held to bo not proved, there was 
good ground for presuming that the petitioner’s 
possession was not adverse (a). 

(2) The question whether an entry by one 
co-heir is an entry on behalf of all co-heirs or 
on behalf of the entering co-heir alone is a ques- 
tion of fact (6). Farid-ud-din v. All HuBsain, 
79 P.VV.R. 1910. 

CHKVIS, J. 

References :—{a) C. 89 P.U. 1888 ; C. 80 P.R. 
1902, D. (6) C. 97 P.U. 1890 ; C. 42 1*.R. 1889. 
D.; C. 89 P. R. 1881, dissented ftoni. 

(5) Adverse possessum — One of several rever- 
sioners talcUuj possession of v'hole property 
— Suit by other reversiotiers for ilwir shares 
afid' twelve years — Limitation, 

In 1871 there was a litigation between two 
brothers and widows of two brothers pre-dccf as- 
ed, with the result that the widows were given 
their husband’s shares to be hold for life for 
their maintenance, and that these shares were 
to pass to the two surviving brothers upon the 
death of the widows in equal shares. Upon 
tho death of the widows, one of the two brothers 
got into exclusive possession of the shares 
allotted to the widows : Held^ that this title 
became adverse to the other brother from the 
death of the widows, and the suit by the other 
brother beyond twelve years of the widow’s death 
was barred by time. Oanpat Singh v. Mussai 
Singh, 6 Ind. Gas. 695. 

BANERJI. J. 

(4) Character of — . See ACT XV OF 1891 
(MUHSHIDABAD), No. 1, 6 Irid. Cas. 392. 


Advene potieBBlon— (Continued) . 

(6) — Lim itation— Adverse possession — Posses- 
sion gj'anted for doing prohit service — 
Cessation of prohit^ervice — Whether renders 
possession adverse. 

Whore the defendant was let into possession 
of the suit land on condition of his doing prohit 
' service, and tho defendant pleaded Ahat he 
! ceased to perform prohit service, from a period 
to twelve years before the institution of the 
I suit. 

Held^ that the mere cessation of service was 
not suflioient to make defendant’s possession 
adverse ur). N.S. Narayanasmi Aiyer v. 
Yathiar Rama Aiyer, 7 Ind. Cas. 252. 
^lUNROand SANKARAN NAIU, .JJ. 

Reference : — (n) 23 B. 602, Rc/. to. 

(7) -Iduerse jH)ssession — Kn'oynient — Pei iod, 
mote than twelve years — Acgiiisifion of title. 

If a plaintiff has put a buttress and has been 
in pos-.t*ssion and enjoyment thereof for more 
than twelve years, he must be deemed to have 
a title, and not merely an easement, to tho site 
covered by tho buttress, by adverse possession. 
Ravutu Adinarayanamma v. Sahukara Syed 
Murtuza Saheb, 8 M.L.T. 282. 

BHXSON and KRISHNASWAMI AIYAR. JJ. 

(8) Possession lawful wulera lease — Whether 
adverse — Acceptance of netv lease— Effect — 
J.ease declared v6id - Effect — Implied 
surrender. 

In the case of surrender implied by law from 
the acceptance of a new lease, a condition ought 
also to be understood as implied by law mak- 
ing void the surrender in case tho new lease 
should be made void. 

There can be no adverse possession and a 
consequent title by proscription, if the posses- 
sion would lie lawful and under a lease. Kerala 
Yarma Yalla Rajah v. Mayankutty, 8 ]\r.L. 
T. 309. 

WMJilS and KUISIINASAWMY lYER, JJ. 

References: — (a) 11 Q.B. 702 (712), F.; 15 
M. 166, R. 

(9) Property acquired by a female by - . 
Stridhan. See HINDU LAW (STRIDHAN). 
Mo. 7 A. L.J. 153. 

(10) Defendant not himself in possession — 
Plea of. See PARTITION, No. 3, 5 Ind. Cas. 
825. 

(11) Rights of successive holders of heredi- 
tary and impartible estates, whether may be 
barred by. See SARAN.TAM, No. 1, 12 Bom. 
L.R. 208. 
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Adverse poB8essioa—(Co7icZi<d0(i). 

(12) Possession by transferee from widow 
under a compromise— Whether adverse. Sec 
HINDU Law (Widow), No. 6. 7 M.L.T. 310. 

(13) — of debutter property— What amounts 
to. See Debutter Property, No. 4, 14 
C.W.N, 889. 

(14) Ass^^rtioii of absolute title by life-tenant 

— Estoppel. See BEN AMI TRANSACTIONS, j 
No. 1-a, 7 Ind. Gas. 218. | 

(15) Wakf property - Acquisition of title by. I 

See Mahomedan Law (Wakf), No. 7, 7 a. i 
L.J. 1096. I 

( 16 ) Independent trespassers— Adverse pos- , 

session — Limitation. See LIMITATION ACT | 
(1877), No. 88, 7 A. L.J. 1184. | 

(17l — of profits alone without the office — I 
Bight to beneficial enjoyment of property — | 
Starting point. See LIMITATION ACT (1877), ! 
No. 79, 20 M.L.J. 781. 

( 18 ) Whether plea of title by, should be ‘ 

allowed though not rai.sed in plaint — Tost. See 
ACTXOP18G5 (Succession), No. I, 12 C. ' 
L.J. 459. i 

I 

(19) 'I’enant erecting temporary structures — . 
Klloct. See LANDLORD AND TENANT, No. 56. 

8 l.C. 70S. 

( 20 ) Necessity for finding whether defendant’s • 

possession was adverse or derivative — F'ailurc ! 
to account (or origin of possession — Lcjgal 
presumption — Derivative possession. See Pos- ; 

SESSION, No. 6-a, 8 l.C. 50G. 

Advocate. 

— and pleader — Authority to represent client i 
— Distinction. See ClV. PUO CODE (1882), j 
No. 61, 3 Sind L.B. 208. j 

Advocate General. 

Powers of, to interfere in cases of public i 
nuisance. See ACT HI OF 1888 (CITY OF j 
Bombay Municipality), No. 3, 12 Bom. L. ! 
R. 274. ! 

Affidavit. 

(1) Defamatory statement in — Privilege — | 
Suit for damages— Maintainability. See EVI- : 
DENCE, No. *2, 6 Ind. Gas. 309. 

(2) — before whom to be sworn. See CiV. | 

Pro. Code, (1908), No. 72, 5 Ind. Gas. 537. | 

(3) — Contents of — Practice. See CiV. PRO. ' 

Code (1908), No. 112, 37 C. 269. 

Age. 

Proof and evidence as to. See Gu.\RDI.\N 
AND Minor, No. 7, 96 P.W.R. 1910. 


Agent. 

(1) — his authority to do what is necessary and 
useful — Fewer to refer disputes to arbitration. 
See Contract Act, No. 60, 3 Sind L.B. 
164. 

(2) Commission — Agent’s right to claim— Sale 
falling through owing to vendor’s neglect. See 
Contract, No. 7, 8 M.L.T. 40. 

(3) Negligence of, not sufficient cause for st-t- 
ting aside abatement of appeal. See CiV. PRO. 
Code (L908), No. 131, 7 Ifld. Cas. 391. 

(1) See Principal and Agent. 

Agra Tenancy Act 

See ACT TI OF 1901 (N.W.P ) 

Agreement. 

(1) Stipulation to recognise tenancy — Exist- 
ence of right— Effect of. See LANDLORD 
.\XD Tenant, No. i. ii c.L.J. gh. 

(2) — vague and unf.crtain — Ejffect. Sec 
Mortgage ((lENERATi), No. IG, 6 Ind. C.i**. 
373. 

(3) — with Municipality to officiate as priest, 
if specifically enforceable. See ClV. PRO. 
Code (1908). No. lO, 12 C.L.J. 74. 

(4) --for son-in-law to bo maintained in 
father-in-law’s family. See MAINTENANCE, 
No. 7, 7 Ind. Cas. 118. 

(6) Between Mahoiiicdans and Hindus lo- 
gardiiig sacrifice of cows — Nudum 
Pactum. See SPECTFIC RELIEF ACT, No 24, 7 
Ind. Gas. 318. 

(6) That land would go to a shrine on the 
death of persons who were parties to the agree- 
ment- -Gift in favour of shrine by one of the 
parties — Suit to question the gift by another 
party See Gift, No. 2, 4G P.L.R. 1910. 

Agricultural lease. 

(1) Transfer of Property Act how far a guid- 
ance to principles applicable to. See LAND- 
LORD AND Tenant, No. ll, 7 M.L.T. 231. 

(2) Whether interest heritable. See TRANS- 
FER OF PROJ’ERTYAct, No 81, 7 Ind.Cas. SGI. 

Alienation. 

(1) Manaijer of a charitable or relvjious iii- 
stitutioUj j.}nirers of —Burden of proof of 
necesnity for aliefiation — Money decree 
nyainat manager hotu far eride/nce of 
iiece.'isiiy. 

The powers of a manager of the property of a 
charitable or religious institution are the same 
as those of a manager for an infant heir. 


14 
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Alienation— 

Where property belonging to such <an insti- 
tution has been silicinitcd by the munjiger, the 
burden of proving necessity for the aiioiiiition j 
lies upon the alienee. | 

Where money had been borrowed by the ! 
manager in order tr) .s.itisfy a decree against 
him, which had been followed by an attach- , 
me lit and an order for .sale of property belong- j 
mg to the institution, held, that the Court • 
was not bound to lu^eept the doi-ree and the ! 
order for sale as eouelusivo proid of nece-ssity. . 
Basdeo Ban (Mahant) v. Sri Kiahan Gir, 13 
O.C. 79 -5 Ind. Cas. lOOo. 

CHAMlWJt and KV.VNS, O..I. CS. 

(2) Alienation — Fi and — Ceedilto , 

'P sold a house to A in IH'jfl, and in the 
f'»I lowing year exeeiitod a hypotliecation deed in 
111- favour in respect of certain Linds. The 
consideration for the sal<* and hypothecation 
was stated to be the payment of the debts due 
by T to four of his creditors. M, who lent cer- 
tain moneys to 'P suhseijuoiit to the dates of 
the aforesaid i-ale and hypothecation, obtained 
a decree again -tt '1\ and, in exoeulion thereof, 
•ttt.ie.hod the said house and lands. A prefer- 
.cd a elaiin and, being laisuceessful, brought a 
regular suit to .set aside the attaelimont. M 
contendeil that the alienations wc’c nominal 
4ind fraudulent, and that con.soquontly they 
could not opor.ite asagain.st him. 

Jfcld, that, even if it be triu' that no money 
w.ij- paid to T’.s creditors as mentioned in the 
deeds, the transactions could not be held to be 
void, since the\ had the elTeet of vi’stiiig T’s 
property in A as trustee for the benefit of the 
creditors named therein, and that, if they 
could be impeached at all, they could onl\ be 
impeached by the whole body of creditom*, or if 
the transactions could be held to amount to an 
act of bankruptcy {a). Mayanna v. Appaji 
Setty. 15 M.C.C.R. 101. 

Nanji noavya and Kkishna Rao, .j.t. 

/fe/cjv/icc.s:— (n) (1892), IG M. 397; (18S3) 

13 H. 434, F, 

(3) — by debtor to defeat execution — Prefer- 
ence of creditor — Legality. See K.\lOCi;Tl(>N 
OP Dkcrkk, No. 19, 16 M.C.C.R. 108. 

(4) meaning of, in S. 325, C.P.C. — Will 
whether an. Sec CiV. Pno. CODK (1882), 

No. 166, 7 A.L.d. 1176. 

(5) — of office by mother-in-law to son-in-law 
— Validity. See lIliiUEDITAKY OfFIOE, No. 1, 

8 M.L.T. 325. 


Alienation of Land Act. 

See ACT Xril OF 1900 (PUNJAB). 

Aliyasanthana Law. 

(1) Property in the name of the de facto 
manager of the family — Onus of proof that 
it is his private projwrty. 

Suit by certain members of a family governed 
by the Aliyasanthana law to rocoveflr on behalf 
of the family certain properties which, the 
l)lain tills alleged belonged to the family and 
were acquired out of family funds, D, the 
de facta manager of the family, cxocured a 
conveyance, by which he purported to convey 
the whole of the properties in di.<piite to his 
wife, the first defendant, and to his cdiildren, 
defendants 2 to 5. Held that, on the facts 
proved and admitteil, that the family was 
nndividc'd, that I) was or.e of the managers 
and that the prope.rty was aLifiiired in his 
name, the onus was on the defendants to prove 
that these properties wcrii in f.iet acquired out 
of the private funds of 1), and that this anus 
was not discharged. Thimmakke Y. Para- 
meshri, 8 IM.L.T. 162 ---7 Tnd. Cas. 145. 
White, c.j., and abduii Rahim, j. 
Reference : -10 W.R. 122, It. 

(2) Fjjuian of l(t,itily ’"lit hiovnl oj ejmnii — 
Causes, 

A long course of uiibusiiiess like or improvi- 
dent conduct on the part of the Ejm.an of an 
Aliyasanthaiia family would constitute a ground 
for his removal (a). Thimmakke y. Akku, 8 
^r.L.T. 159-7 Ind. Cas. 15;l. 

AliNOIil) White, (...I., and AHDUK 
H.MIIM, J, 

liefeiences :--{n) 1 ^I. 153 ; 3 M. 1G9 ; 14 IM. 
78, It. 

Almanac. 

Copyright in — Burden of proof — Injunction. 
See COPA-HIHHT, No. 1,95 P.L.K. 1010. 

Alteration. 

Material— l)f deeds after execution and with- 
out privity of p.irL\ to he affected by it--'Effcict 
o[ — Deeds which have a continuing effect, .and 
deeds t.a^'ing effect at once — Distinction. See 
Award, No. l, GN.L.R. 1. 

Amaram tenure. 

Nature of. Sec PERMANENT TENURE^ 
No. 1, 8 M.L.T. 258. 

Amendment. 

(1) Miiktearnama, amendment of — Aftiend- 
nient, power of — Amendment of viuktear- 
nama^ retrospective effect of— Inherent 
power of Court to amend. 
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kmendment~-{Contin 2 ied}. 

When an application for execution of a decree 
been presented by a muktear who was in 
fact authorised to file it, but whoso name had 
been omitted by mistake from the muktear- 
naiTia, the Court has inherent power to allow 
the muktoarnama to be amended upon dis- 
covery of the mistake. The amendment, when 
made, validates the proeeedinf 2 [s. for purposes 
of limitation, with retrospective effect from 
their commencement. Chhayemannessa Bibi 
V. Kazi Basirar Rahman. 11 G.Ti.J. 28.5 5 
liid. Cas. .532. 

MO()KKR.ii<:r, and Tjotnon, .T.T. 

(2) Anicndincnt of p! n in t i)i second appeal — 
New case — Practice -Second ajipeal. 

Where the suit was brought on an oral 
M.crccment which was found against, and 
amendment of the plaint w.is asked for so as 
ti' enable the plaintilf to claim on hi^. title 
limler a written contract, 

held, the amendment ought not to be allow- 
ed in second appeal, especially as the effect 
would bo to deprive the defendant of defences 
which would be open to him if a separat.^ snii- 
weie brought on tlie alleged cause of action. 
Eresean Nair v. Rao Bahadur Yasava Menon, 

7 M.L.T. 22.5 -6 tnd. Cas. 288. 

SIK AllNOLl) WllITK. C*.J.,and IvRlSliNA- 

SNVAMY IVliU, .J. 

Reference : — IS M. :J3 (;}h), H. 

(3) Plaint — Amend, ueut in second appeal. 
Where the piaintifT stattal a w'rong date as to 
.1 certain event in his plaint, and the first 
C(v.;rt disposed of his case on that allegation ; 
and on appeal before the District Judge on the 
day of hearing, he, for the first tunc, gave out 
a suggestion that that date was wrong, but did j 
iiCyl ask for the amendment of the piaintifT : 
Held, that he could not be allowed to amend 
his plaint in second appeal. Badri Prasad v. 
Dila, 6 Ind. Cas. .542. | 

UlCHARDS and rUDRAT .L, JJ. j 

(1) Plaint — Dejectire averments — Amendment 1 
to be allowed— Sait for declaration — Non- 
averment of ownership — Dismissal of suit 
— Illegahiji. 

Where the plaintilf, in a suit for declaration 
of right in respect of a tank, stated in the plaint 
that ho had been in enjoyment, that be made 
repairs and took the fish from the tank, but 
omitted to make any averment as to his owner- 
ship, and the Court in consequence dismissed 
the suit : 


Amendment —{Contimied), 

Held, that the order of dismissal w'as illegal 
and that the plaintiff should have been allow’od 
to amend the plaint to make his meaning 
clear. Mukti Gopaludu v. Krishna Chandra. 
6 Ind. Cas. 870 =- 8 M.L.T. 21.5. 

Brnson and KRISHN.VSWAM\ AIYAR,.IJ. 

(4- a) Estoppel — Acceptance of order of Court 
and actum under it on jnotest Rujht of 
appeal from order, if barred— C.P.C. (.Ic^ 
1 >/ lUOS), O, VI, r. my -Plaint — Amend- 
ntent—Praifer for injunction to restrain 
defendant from e.recutin(j fraudulent decree 
— Sabsetfiient amenanniit of plaint bijalleg- 
imj that plaintijVs claim is preferential to 
defendant's decree —Aniendment, irludher 
chaiiiWs ehanictrr t>f suit — Amendment, 
'•Hie) of — Ihseretion of Com t. 

A party, who has adopted an order of the 
I Court and acted under it. cannot, after he has 
enjoyed a benefit under the order, contend that 
it IS valid fur one purpose and invalid for an- 
other. But where the parts accepts the order 
I under protest, he is not diJiarred from appeal- 
i ing against it. 

! The plainlill claimed to h ive acquired title 
• to the di-puU'd property by purchase at an exc- 
j cution sale, and alleged that the defendant 
! was about to bring it to sale in execution 
of .1 friudnleiit mortgage decree, and, there- 
fore, he prasud that the defendant might 
he perpetinllv restrained from proce«'<ling 
with exi‘cnlion of his deercc. Sub.^efjueiitly 
the pl.iiritilY asked leave to amend Ins plaint, 
and the object of the amendment was to show 
that, apart from the fraud, the mortgage decree 
of the defend.int was not enfureoable ag.iiiist 
the property, because the trausaetion under 
which <,he plaintiff derived his title gave him 
in law a preferential title tf^ that of the deferid- 
:iiit. 

Held, that the amendment W'as rightly 
allowed ; that it merely enabled the plaintilf to 
urge an alternative ground in support of his 
claim for injunction ; that the plaintilf would 
have been seriously prejudiced if the amendment 
had not been allowed, for he could not have 
asserted this ground in another litigation ; and 
that the effed of the amendment was not to 
alter the fuudamental character of a suit and to 
convert it into another of a different and iiicoii- 
sisteiit character. 

Amendmeuts must not be allowed to preju- 
dice the substantial rights of the party in favour 
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Amendment^ (Coyitimied). 
of whose opponent they arc allowed; but observ- 
ing due caution in that regard, the lime and 
oxtent of each amendment are in the judicial 
discretion of the Court. ManI Lai y. Harendra 
Lai Roy, 8 Ind. Can. 79. 

^lOOKEltJKK and SHAKF-IJD-IJIN, JJ. 

(5) Extent to which plaint can be amended. 
See (lUAHDIAN AND MINOK, No. 7, 86 P.W. 
R 1910. 

(6) — of decree under appeal. See AJ’l'EAIj 
TO PltlVY COUNCIL, No. 5, l‘i Boni. L.R. 
646. 

(7l Appeal dismissed -**Amendinent of decree 
application for, to whom to be made. Sec ClV. 
PliO. CODE (1882), No. 80, 11 C.L.J. 81. 

(8) — of decree when may be made — Decree 
of lower Court — Couhrmation in appeal — 
Amendfiicnt of appellate decree. Sec DECREE, 
No. 1, 11 C.L.J. 16.5. 

(9) — of decree. See DECREE. 

(10) Practice — Plaint — Amendment. See 
Civ. Pro. Code (1908), No. 98, 7 M.L.T. 185. 

(11) Decree affirmed on appeal, if may bo 
amended by first Court. See DECREE, No. 8, 
14 C.W.N. 667. 

(12) — of plaint in second appeal. See MORT- 
GACE (Redemption), No. 12, 7 a.L.J. vS21. 

(18) Refusal to amend decree — Revision. 
Sec Revision, No. 4, G Jnd. Cas. 707. 

(14) — of judgments, decrees or orders — 
Ground of— Power of Court. See ClV. PRO. 
CODE (1908), No. 89, 18 O.C. 114. 

(10) — of plaint, wbefher a question of proce- 
dure — Change in law of Procedure — liffcct. 
See Procedure, No. i, jj o.c. 151. 

(16) Defective piaiiit— i^rocedure — Amend- 
ment of plaint. See ClV. PRO. CODE 
(MYSORE), No. 4, 15 M.C.C.R. 112. 

(17) Failure to mention receipt as ground of 
exemption from law of limitation — Plaint 
whether allowed to be amended in revision. 
See LIMIT.ATION act (1908), No. 7, 8 M.L.T. 
199. 

(18) Amendment of the heading of appeal 
whether allowed by appellate Court. See 
APPEAL (General), No, 3, 8 M.L.T. 199. 

(19) — of plaint — De facto manager “instead 
of executor” — Whether character of suit is 
changed. See MoilUNT, No. 2, 7 Ind. Cas. 161. 

(20) — of plaint — Conversion of suit for posses- 
sion into suit for declaration that alienation 


Amendment — (CoiicUiML ) . 

was without necessity. See CUSTOMS (PUNJAli 

— Al.IENATlON), No. 28, 151 P.L.R. 1910. 

( 21 ) — of plaint — Test — Discretion. See 
Limitation act (1877), No. 5, 12 C.L.J. 
423. 

(22) — of plaint — Inconsistent pleadings. See 
Banker and Customer, No. 10, S I.C. 98. 

(23) — when to be allowed. See CiV. PRO. 
CODE (1908), No.' 104a, 8 I.C. 600.. 

I Ancestpai property. 

I (1) Ancestral propek tif — Occupancy holdiiiij — 
i Proprietary holdiiuj — Burden of proof. 

Where plaintiff claims to succeed to land or 
. to restrain its alienation on the ground of the 
same being his ancestral pro£ erty, the omifi of 
proving that the land is ancestral lies on him. 
lie must prove the f.ict by evidence beyond 
reasonable doubt. 

The plain tifls claimed possession of proprie- 
tary and occupancy holdings and alleged that 
the holdings wore ancestral. The original and 
the lower appellate Courts found that the pro- 
perty was ancestral of the plaiutill and decreed 
the claim. Revision against the decree was 
admitted under S. 70 (i) (6) of the Punjab 
Courts Act. 

Held that the findings of fact of the lower 
Courts could net be questioned, but the re- 
spondents were at liberty to support the decret* 
ill their favour by any arguments, whether on 
facts or law or custom, which they might have 
used in the lower Courts, and therefore the 
case wa.s virtually, .so far as the respondents 
were concerned, an open one. 

The lower appellate Court observed that, 
since the occupancy holding was held by 
brothers in equal shares, there was a strong 
pre.sumption that they had inherited it from 
their father. Tn the Settlement of 1851, it 
was entered that the brothers were tenants 
since ancient times, and in the papers of the 
next year there was entry that they were 
tenants styled hakdaran and had held for 60 or 
70 years. 

Held^ that this established a strong presump- 
tion that th^ir father must have held the land 
before them. 

In the Settlement of 1882 in the pedigree 
table, the name of the father of the brothers 
was shown in dotted lines, meaning that he 
was a Farsi viurar, meaning an ancestor from 
whom the land did not come down. 
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Ancestral (Concluded). 

Ileld^ that such an entry must have been 
deliberately made, and, as it was made before 
any dispute had arisen, it carried groat weight, 
and, taken with the fact that at mutations in 
1906 it was admitted that both the holdings 
were not ancestral, the land must be held as 
not ancetftral. Land inherited by a person 
from his father and transferred to his sister, or 
sister’s son when they have no right to inherit 
the same, ceases to be ancestral, as it involvep 
the break of continuity. Bel Parkash v. 
Partapa, 19 P.L.R. 1910. 

JOHNSTONE and ROEKHTSON, .1 f. 

(2) Character of land, tohen in exchoiujp ftn'. 
In the case of an exchange, the character 
of the land acquired would be that of the land 
l)artcd with, and if the latter wore ancestral, the 
acquired land would be equalh ancestral. 
Ghauna v. Imam Dino, ^7 P.H. 1910. 

Shah Din, j. 

(;-9 What is — Alienation of — Legal necessity. 
Sec Customs (Punjap— alienation). No. 
2.3, 109 P.W.R. 1910. 

Anubhavam. 

Atalabar Lau' — Anubhavam nrant of hnuh 
— Kanovi already advanced on the lauds 
— Effect, 

Where a deed purport.s to make a renewed 
amibhavam grant of lands, and the grant relates 
only so far as thirty-five paras of paddy are 
concerned, 

held, that the land'i are prima facie granted 
in anubhavam (a). The fact that there was 
kaiiom advanced does not make it any the less an 
anubhavam, Chiralayath Ayinkoottih Moopil 
Kunhan Raja v. Thozhiikat Utaya Sekhari 
Nambiar, 7 M.L.T. ISR -5 lud. Cas. 933. 

Benson, Offcj. ( ..i., and sank ak an 
NAIR, J. 

Tieference (n) 29 M. fiOl, D. 

Appeal. 

1. — General. 

2. — (Second Apreal). 

3. — (To Privy Council). 

1. — General. 

(1) Nonf-appealiUn defendant sechinri tc have 
decree set aside against him — Appeal not 
wjaimt whole decree — Applicability of 
S.544, C, P, C. 1882-- Decree in fence under 
C. P. C. 1882--Whether C. P. C. 1908, 
operates re&ospectirely. 


21S 

A ppeal— (Continued ) . 

(Continued ) . 

Where a non-appealing defendant seeks to* 
have the decree set aside against him also, held, 
thatS. 544, G.P.C., 1882, docs not apply to 
the present case, as the present appeal is not 
against whole decree. Whore,, prior to the date 
when the present Code came into force, the 
plaintiff had become entitled to hold her decree- 
against the defendant undisturbed'. 

• 

Held, that the pre.sent Code cannot he ap- 
plied retrospectively, so as to- deprive the decree 
holder of it. Sree Rajah Venkata Naraslmha 
Appa Row Bahadur V. Sree Rajah Malaraju 
Lakshmi Yenkayaroma Row Bahadur, 7 
M. L.T. 296 = 5 Tnd. Cas. 102. 

White, c..t., WALids and Miller, .jj. 

Refereiice .—1905 A. C. 373, R. 

(2) Appeal — Decree against minor — Respomh 
ent not represented by yuardian, 

JfeZd, that a minor respondent, not duly re- 
presented by a guardian, cannot be treated as 
having appeared, though actually present in 
the Appellate Court, and that any decree passed 
by it against the unrepresented minor is not? 
merely to be considered as an e.r parte one, bufr 
is illegal and liable to ho set aside by the High 
Court. Husammat Ido v. Rulta, 55 P.W.R. 
1910. 

REID,C.J. 

References:— C. 26 ; 24 A. 383 ; 28 A. 137, 
F,', 22 M. 187, R, 

(3) Ametulme^it of the heading, whether allow- 
ed by the appellate Court — Practice, 

Whore an appeal, which ought to have been 
presented under 8. 688, C.P.C. (188*2), was 
presented under a wrong section, held, that* 
the heading might be allowed to be amend- 
ed and the appeal should be heard under 
8. 588. Nanjundiar v. T, Venkata Rao, 8 lil.L. 
T. 199-= 7 Tnd. Cas. 797. 

WALLIS and KRISHNASWAMY IYER. J.L 

(4) Dismissal of suit against first defendant 
— No appeal by plaintiff — Decree against 
first defetidant on ajipcal by second def Cend- 
ant — Legality, 

Where the suit is dismissed in the first Court 
as against the first defendant and there is no 
appeal or memo of objections put in against by 
the plaintiff, the lower appellate Court will be- 
wrong in passing a decree against the first 
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Appeal~(Continiied), 

1 . — General-— (C’ojUiii ued) , 
defendant on the second defendant's appeal. 

Hari Kamayya Y. Ayyagari Somayya. M :\r. 

L.T. 221. 

WAIJilS andKuiSllNASWAMY AlYER, J.f. 
Reference : — 28 AI. 229, R. 

(5) Whether nil appctih me hij iray of re hear- 
i:m — Knijlish and Indian Law, 

There is not to be tanid in thci sections of 
the Code which relate to the powers of an ap- 
pellate Court, or in the rules, ‘uiy provision 
which corresponds to O, LYTll. r. 1 of the 
English Rules of the Siiprcnie Court that all 
appeals shall ho by w.iy of re-hearing. Raja of 
Yenkatagiri v. Mukhu Narasayya 8 Ar E.I'. 
258. 

Wurri:, <• i., and AunrK K\]nM, .r. 

:r.) Abatement of —Calculation of time for 
execution of a decree. See CiV. CitO. COI>K, 
(1882), No. HI, 7 A.J...r. r)8. 

(7) Appeal agsiiist. order amending decree — 
Appeal from decree as amended, See CiV. PRO. 
CODE (18821, No. 80, 11 C.L.J. 81. 

(8) What d(‘terniino.s the forum of — Decision 
of trying Court as to valuation of suit — Appeal. 
See Court J’TIES Act, No. 1 1, 14 t3.W.N. 

(!1) Finding by- Assistant Colloetor- S. lH, 
Act Til of 1901— Appeal. See Act 111 OF 1901 
(U.P. LAND Revenue), No. 5, 5 Ind. Gas. 107. 

(10) Time lor appeals und(‘r the Companies 
Act— T’ower to extend time. Secj Act \T OF 
1S82 (Companies), No. :3, i Tnd. Cas, 872. 

(11) Right of Appeal from order of Rent Court, 
See Act II OF 1901 (A(iRV TENANCY), No. 17, 

7 A.L.J. 240. 

(12) Partition — Appeal against prelimviary 
decree after final di*crce— Not maintainable. 
Sec PARTITION, No. 2, 7 A.L..J. 210. 

(18) Order di.->inissiijg for default — Applica- 
tion under S. 81 1, C.l*.vj — Appeal. See GlV. 
J*UO. Code (1882), No. IbO, 14 C.W.N. 578. 

(1 1) Order passed on review of previous order 
in execution proceedings — Appeal. See ClV. 
PRO. Code (1882), No. 110, 5 Ind. Cas. 48,3. 

(15) Order of remand directing addition of 
parties by Court— Legality of order. See CiV. 
PRO. CODE (1882), No. 216, 87 C. 171. 

(16) — by Official Assignee — Alaintainability. 
See iNSOliVEXC^ .ACT, No. 1, 7 Af.L.T. 214. 

(17) .Appeal on the merits where section 
wrongly applied. See CiV. PRO. CODE (1882), 
No. 59, 14 C.W.N. ,594. 


A ppeal— ( Conti n ued), 

1 .—General -(Continued ) . 

I (18) Report recommending appointment of a 
I receiver- Order rcfu.sing to make the appoint- 
I ment - Appeal. See ClV. PRO. CODE (1882), 
j No. 199, 20 M.L.J. 78. 

(19) Order of Assistant Gollector» rejecting 
■ plaint— Appeal, See Act II OF 1901 (Aora 
I Tenancy), No. 18, 5 Ind. Cas. 871. 

I (20) Appeal — Orders under Ss. 7 and 19 of 
Act VII of 1889. See ACT VTl OF 1889 (SUCCES- 
SION CERTIFICATE), No. 3, 7 M.L.T. 24G. 

j (21) Order rejecting appeal for failure to fur- 
nish securit} for costs— Order affirming deci- 
sion nf Court below, meaning of - F'inal order 
passed on appeal, meaning of. ClV. PRO- 

CODE (1908), No. 58, 18 0.(;. 59. 

(22) Appeal, whether lies from order dismir,s- 
ing petition pleading exemption from arrest. 
See CIV. Pro. Code (1882). No. 111,20 AF. 
L..j. 186. 

(28) ( Irani of review — Delay— Appeal. See 
Re\ IEW , No. 1, 7 Al.T^.T. 88?! 

(21) Application to restore appeal made after 
expiry of 80 days — Application treated as 
review. SeeCiV. PRO CODE (18‘52), No. 76, 7 
P.Jj.R. 1910. 

(25) Dismissal of suit for default — Applica- 
tion for suit to bo restored by some of the plain - 
tilTs--Appeal by co-pl-iintifT who had not joined 
in the application. Sec CiV. I^RO. CODE (1882), 
No. 218, 21 TM..R. 1910. 

(26l Order under S. 295, C.P C- — Appeal. 
Sec ClV. PRO. CODE 0882), No. 145, 12 Bom. 
J..R. 865. 

(27) Application for amendment of sale pro- 
clamation- Appe- 1. See CIV. l*RO. CODE 
(1882), No. 107, 6 Ind. Cas. ISO. 

(28) Order refusing rpoogiiition nf a.ssign- 
ment of decree — Appeal. Sec ASSIONMKN'I’, 
No. 8, 6 [nd. C-is, 199. 

(29) h.rroneous decision in an interlocutor}^ 
order — Appeal. See CiV. PRO. CODE (1882), 
No. 227, 6 Tnd. Cas. 239. 

(30) Subject-matter of suit exceeding Rs. 
5,0(X) — Appeal— Jurisdiction. See A(3T II OF 
1901 (A(;ra Tkn.ancv), No. 19, 6 Tnd. Cas. 
249. 

(31) Appeal dismissed for default — Memo- 
randum of objections — Costs. See CiV. Pro. 
Code (3882), No. 208, 6 Ind. Gas. 309. 
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A ppeal— {Continued ) , 

1.— General — (Continued). 

(32) Unroaaonible amount of dower or ex- 
penses on marriage and illness of a life tenant 
— Bight of rovorsionors — Appeal. See CUSTOM 
(PuNJAiJ— A lienation). No. lO, 71 P.W.R. 
1910. 

(33) Requisites of valid appeal. Sec PARTI- 
TION, No. 8. 11 580. 

(34) Suit for partition of revenue-paying 
lands— No question of proprietary title — 
Appeal. See ACT III OF 1901 (U. P. LAND 
REVENUE), No. 6, 7 A.L.J. 553. 

(35) Oeeree in aeeordance with award — No 
appeal lies. See AllOITIi \TION. No. 3, 5 Ind. 
Cas. G21. 

(30) Appeal from oiah-r under S. 32, Act T of 
1891, whether lies. See A(’T T OF 1894 (IjANI) 
A(;gUISITrON), No 11, O Ind. Cas. 1.57. 

(37) Application to s»‘t aside sale dismissed 
for default — Confinnatioii of sale — Appeal. See 
Civ. Pro. code (ISSi), No Ol, O ind. Cas. 
148. 

(38) Memo, of cross-ohjee.tious — Right of 
respondents in appeal to iirgt' objections as 
against co-ropondents who have not appealed. 
See OTV. Pro. Code (1908), No. 154, ON. L. 
R. 51. 

(39) Order refusing to set aside ex' pnrte dis- 
missal of appli(;ation t() set aside sale — .Appeal. 
Sec Civ. 1M<o. Code. a8.s2), No. 94,9 Ind. 
Cas. 148. 

(40) Whether giving of a right of appeal is 
a matter relating to procedure. See ACT OF 
lUOOfLOWJUt PUKMA COURTS), No. 1. 5 L. 
R.R. 148. 

(41) Appeal pending against the judgment — 
Sanction to prosecute should not bo granted. 
See SANCTION TO PROSECUTE, No. 5, 7 A.Ii. 
J. 647. 

(42) I'otitioncr for revocation of probate, if 
can withdraw entire proceeding pending appeal 
by th(! objector —Appellate Court’s power to add 
as party respondimt person not party to the 
suit. See PRORATE, No. 3, 12 C.Tj.J. 91. 

(43) Two suits tried together— One judgment 
but two decrees — Appeal against one decree — 
Finality of the other decree — Res judicata. Sec 
CiV. PRO. CODE (1908), No. 13, 7 A.Ij.J. 861. 

(44) Plea of minority, whether may be raised 
for the first time in appeal. See MlNOR» No. 2, 
6 Ind. Cas. 373. 


Appeal— ‘(Continued). 

1.— General— (Co/if iawed). 

(45) Order of Assistant Collector refusing to 
restore suit dismissed for default — Appeal. See 
Civ. Pro. Code (1882), No 65, 6 Ind. Cas. 
461. 

(46) Two or more decrees, whether can bo 
challenged by one appeal. See Cl V. T*RO. CODE 
(1908), No. 13, 7 A.L J. 801. 

(17) 10x11 miiiat ion of account of Receiver — 
Interlocutory order — A])peal. See M^'RTGACE 
(General), No. 21, 6 ind. Cas. 323. 

(48) Specific ground on which appeal is fought 
in lower Court - Waiver liy the parties of the 
other grounds -- Presumption. Sec f’LE ADIN(;s’, 
No. 1. 12 Htnn. L.R. 795. 

(19) Jnri-ifliiLion cannot be fjuestioncd lu 
appfjil. Sec Jurisdiction (General), No 5, 
12 Bom. Jj.R. 712. 

(50) Admission of appeal after tiiiie. Sec 
IJMITATION At‘T (MYSORE), No. 1. 15 Al. C- 
C.R. 143. 

(51) Judge invested with small ( ausejurisdi**- 
tion tryir*g ^iiit iiiidiT his ordinary jnrisdictio:i 
— Appeal . See AlALlUIOUS PROSE(’UTION, 
No. 3, 15 AI.C.C.R. 151. 

(52) Application for setting aside sale on 
depositor debt — Order lejocting application — 
Appeal. Sec ClV. PRO. CODE (MYSORE), 
No. 20, 15 AI.C.C.R. 111. 

(53) Ortlcr under S. 170, C.P.C. (1882) - 
Appeal. Sec (’IV. PRO. CODE (J882i, No. 78, 

7 Ind. Cas. 100. 

(51) Order of Di-.tiT't J iidgi* that he lias juris- 
diction to entertain applieatinn for letters of 
administration — Appeal. See AUT V OF 18.81 
(PUOyATE AND tD.^JINISTltATTON), No. 10,91 
P.W.H. 1910. 

(55) Order refusing to set aside execution 
sale — Appeal. See ClV. PRO. (^ODE (1908), 
No. 121, 105 P.W.H.. 1910. 

(.56) Plaint clumsily ilr.awn- Reading issues 
to ascertain the case — Difficulty arising from 
confusion in plaint — Tjiability of appellant to 
pay costs — J'ractice. See PLEADINGS, No. 5, 

8 Ar.Ti.T. 202, 

(57) Right of appeal under S. .54, Land Acqui- 
sition Act— Appeal against preliminary order. 
Sec AGT T of 1894 (LAND ACQUISITION), 
No. 13, J S.L.R. 34. 

(58) Refusing application to file award— 
Appeal. Soe ClV. PRO. CODE (1882), No. 206, 
7 Ind. Cas. 333. 
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A ppeai— (Continued ) . 

1. — General — (Contmtied) . 

(59) Order of single High Court Judge — 
“ Oismissed with costs ” — Whether amounts to 
judgment— Appeal. See LETTERS PATENT, 
No. 3, 8 M.L.T. 288. 

(60) Dismissal for default— Sufficient cause — 
Effect of absence of pleader. See CiV. Pro. 
CODE (1908), No. 160, 14 P.L.R. 1910. 

(61) Order directing prosecution of guardian — 
Appeal. See GUARl'^IAN AND I^IINOR, No. 9, 
88 P.L.R. 1910. 

(62) Difference in opinion of arbitrators on a 
question of law — Statement of a special case for 
the opinion of the Court — Appeal from Court’s 
order. SecClV. PRO. CODE (1908). No. 52, 12 
Bom. L.R. 852. 

(6.1) Application to file award in 1908— Order 
rt'fusing to file award made in 1900 -Appeal. 
See Civ. Pro. Code (1908), No. 5l, 7 A.L.J. 
1070. 

(64) Refusal of arbitrator to sign award — 
Legality of award — Appeal. See ARBITRATOR, 
No. 1, 7 A.L.J. 890. 

(65) Same issue in two suits — Finding in one 
incorporated in the other — Appeal against one 
decree only— Effect. See RES JuuiCATA, 
No. 12, 7 A.L.J, 995, 

(66) Order under S. 195, Crim. PRO. (’ode — 
Appeal — Jurisdiction. See SANCTION TO PRO- 
SECUTE, No. 3, 15 M.C.C.R. 78. 

(67) Transferee’s right of appeal when transfer 
annulled. See ACT III OF 1907 (PROVD. IN- 
SODVENCV), No. 10, 7 Tnd. Cas. 765. 

( 68 ) Power of appellate Court to transfer 
appeal. See Civ. PRO. CODE (1882), No. 27, 

8 M.L.T. 317. 

(69) Order of Collector refusing to intervene 
—Appeal. SceCiV. Pro. CODE(1908), No. 38, ; 

5 P R. 1910 (Rev.). i 

(70) Acceptance of order of Court and action , 

under it on. protest — Right of appeal from i 
order. See AMENDMENT, No. 4n, 8 Tnd. Cas. | 
79. I 

(71) Order striking off certain defendants — | 
Appeal See CiV. PRO. CODE (1908), No. le, 

6 Ind. Cas. 409. 

(72) Appeal filed out of time— Dismissal of 
appeal — Memo of objections also liable to be 
dismissed. See Civ. Pro. Code (1908), No, 
Ilia, 8 Ind. Cas. 140. 

(73) Suit for partition— Decree for plaintiff 
—Redaction of some defendants’ share in con- 
sequence— Appeal by such defendants whether 


Appeai-~( Continued ) . 

1. — General — (Concluded), 

lies — Relief to party not filing appeal or cross 
objections. See CiV. Pro. CODE (1908), 
No. 160a, 8 Ind. Gas. 337. 

(74) Usurpation of jurisdiction by Court 
below — Party benefited not to assume incon- 
sistent position in appeal. See EilECUTlON 
OF Decree, No. 22a, 8 Ind. Cas. 26. 

2.— (Second appeal)* 

(1) Custom — Evidence— Tenant occupyhvg 
house in nbadi — Rights of snch a tenant. 
Whether or not a custom prevails whereby 
tenants of houses are empowered to soli the 
materials of their houses and the sites of the 
houses so long as the house.s are standing is to 
some extent a question of law. The High Court, 
in second appeal, has jurisdiction to consider 
the evidence given in support of such a custom 
and determine whether or not that evidence 
is sufficient in point of law to establish a cus- 
tom. 

Where, the tenants of a certain village sold 
the sites of their houses alleging a custom that 
they had a right to do .so by virtue of a local 
custom and the Zamindar sued to have those 
sale-deeds cancelled, and the lowtT Court found 
on the evidence that the custom did prevail, 
held that the Court below was right in the con- 
clusion to which it had come. GirraJ Singh 
Y. Hargobind Sahai, 7 C.L.J. 36 =4 Ind. Cas. 
304 -32 A. 125. 

Stanley, c.j.. and Kara mat Husain, 
References : — 28 A. 698 ; 30 A. 311 (F.B.)» 

(2) Snit by landlord for a vuncty of cessiuiid 
to Govefrnment — Dismissal of suit by hirer 
Courts as being in contravention of N. 7, 
Rent Recovc y Act — Second api)eal. 

A suit by a landlord for the recovery of a 
moiety of cess paid to (xovernment was dismiss- 
ed by the lower Courts on the ground that 
it was in contravention of the provisions of S. 7 
of the Rent Recovery Act. Held, no second 
appeal lay. Marayanasawmy Naldu Oaru y. 
Kolachina Yeokatappaya, 7 M.L.T. 362. 
Benson, o.cj., and Krishnaswamy 

IYER, J. 

Refere'nce : — 13 M.L.J. 211, F. 

(3) pleadings — Setting up new case in second 
. appeal^ ‘Suit for partition — Prayer in the 

nature of an easement^ whether can be 
granted— Practice, 
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Appeal - (Continued), 

2.^(Seeond Appeal) - (CoiUinued ) . 

Where the plaintii! has sued only for parti- 
tioti between himself and the defendants, ho 
cannot, in second appeal, be permitted to set 
up a new case in the nature of an easement, 
and ask for an injunction restraining defend- 
ants from interfering with his user of the pro- 
perty as a cattle pen. Sankarallnga Maistry 

V. Poonamall Maistry, 6 Ind. Gas. 423 = 8 M. 
li.T. 87. 

liKNSON and ivRISHNASWAMY AIYAR, JJ. 

Heferences:—'di C. 61 ; 4 C.L.J. 437; 11 C. 

W. N. 20 ; 1 M.L.T. 3C4. D. 

{}i-a) Pleadings — Second a /tpeal — Point raised 
far tlie first time — When not to be alloired 
— Civ, Fro, Code {Act V of PAOb), 
100 — Res judicata between co-defendants 
— Previous rent suit —Subsegiient title suit. 

Where a point was not raised in the written 
statement, nor was any issue framed upon it, 
and no evidence was adduced by either of the 
parties with regard to it, and the Courts below | 
had not expressed any opinion on the point : 

Held, that that point cannot bo allowed vo 
be raised for the first time in second appeal. 

Where, in a previous rent suit, the real ques- 
tion for determination was whether the land- 
lords were entitled to recover rent from all the 
defendants or from some of the defendants only, 
and the Court held that the landlords had 
failed to prove that they were entitled to recover 
rent from some of the defendants : 

Held, that this finding cannot preclude these 
defendants from establishing their title to the 
property as against the other defendants in the 
previous suit, if they have any title (n). Jiuuat 
All V. Missa Bihi, 7 Ind. Cas. 123. 

SHARFUDDIN and DOSS, JJ. 

liefercnces :—{a) *61 C, 1158; 8 C.W.N. 30; 

1 Ind. Cas. 913; 30 C. 193; 5 C.W.N. 724, 
relied on, 

(4) Failure of plaiutiif to establish ground of 
enhancement — Decision settling rent — Second 
appeal. See Act VITT OF 1885 (BENc.Ar. 
Tenancy), No. 40, 6 Ind. Ca.^^. 501. 

(5) Suit for damages for cutting away crop^ 

— Question of title tried incidentally — Second 
appeal. See ClV. PRO. CODE (1908), No. 18, 6 
Tnd. Cas. 415. 

(G) Power to enter into question of jurisdic- 
tion of Court deciding appeal. See CiV. Pro. 
Code (1882), No. 66, 6 Ind. Cas. 4G4. 

16 


I Appeal-- (Continued ) . 

2.— (Second Appeal) — (Continusd), 

I (7) Plaint — Amendment in second appeal .. 
; See AMENDMENT, No. 3, G Ind. Cas. 542. 

; (8) Legal effect of transaction ignored by 

' parties and the Judges in lower Courts — 
; Rights of appellants to press the view in second 
I appeal. See PRE-EMPTION, No. 27, 6 N.L.R. 
78. 

(9) Question of fact —Jurisdiction of High 
Court. See CiV. PRO. CoyE (1908), No. 47. G 

I Ind. Cas. 7G0. 

(10) Appellant in second appeal cannot roly 
I on grounds of appeal abandoned before lower 
, appellate Court. See HINDU Law (PARTI- 
TION), No. 10, 6 liid. Cas. 795. 

(11) Ground not raised in lower Courts or in 
memo, of appeal cannot be raised for the first 
time in arguments in Chief Court. See Reqis- 
TR.MTON ACT (1877), No. 44, G Tnd. Cas. G51. 

(12) Powers of appellate Court. See MADRAS 
Act t of 1908 (Estates Lvnd), No. 3. 

20 M.L. J. 528. 

(13) Question of mixed law and fact, whether 
can be raised in second appeal. See HINDU 
Law (STRIDHAN), No. 2, G N.L.R. 3. 

(U) — when lies. See ACT VITI OF 1895 
(15E.\0\D TENANCY), No. 4G, 6 Ind. Cas. 158. 

(15) Judgment in appeal not in conformity 
with S. 574, C.P.C. — Order of remand iu second 
appeal See ClV. PRO. CODE (1882), No. 218, 
7 M.L.T. 120. 

(IG) Remand order, not appealed against— 
Point decided when remanding, if can be taken 
in second appeal. See CiV. PRO. CODE (1882), 
No. 215, 7 M.L.T. 9.3. 

(17) ^ Ploa of res judicata whether can be taken 
in second appeal. See RES JUDlc;ATA. No. 3, 
5 Tnd, Cas. 294. 

(18) Objection as to want of notice or cause 
of action can be allowed for the first time in 
second appeal. Sec LE\SE, No. 8, 5 Tnd. Cas. 
33G. 

(19) Decree not at admitted rate but at a 
lessor one — Second appeal. See ACT VIII OF 
1885 (BENGAIi TENANCY), No. 45, 5 Ind. Cas. 
340. 

(20) Amendment of plaint — When allowed. 
Sec AMENDMENT. No. 2, 7 M.L.T. 225. 

(21) Seiiond appeal — Question of fact — Whe- 
ther can be raised for the first time. See ACT 
XX OF 18G3. No. 2, 7 M.L.T. 311. 
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A ppeai— ( Contimted ) . 

-- 2. — (Second Appeal)— (CowcZztrfcd), 

(22) Suit cmbmoing two or more distinct 
subjects — Value for Court fees and for appeal 
— Right of further appeal. See VALUATION 
OF Suit, No. l, 41 P.R. 1910. 

(23) Question of jurisdiction and important 
point of law allowed to be taken for the first 
time in second appeal. Sec CiV. Puo. Cook 
(1882), No. 07, 5 Ind. Gas. 525. 

(24) Power to allow fresh evidence to be given 
in second appeal. See HINDU Law (Rkvku- 
SIONKK), No. 2, 5 Ind. Cas. GGfi. 

(25) Question of law arising upon facts found 
— Second appeal. See ACT IX OF IHHM (C.P. 
Tknancy), No. 1, G Ind. Cas. 75. 

(20) Question of waiver may bo raised in 
second appeal. See INSTALMENT I)E<MIEE, 
No. 1, 0 Ind. Cas. 138. 

(27) Objection as to jurisdiction, whether may 
be t’lken for the first time in second appeal. Sec 
JURISDIC TION (OENKUAL), No. 4, (5 Ind Cas. 
384. 

(28) Pleading - Finding of fact not challenged 
in first appeal cannot be agitated in second 
appeal. See MORTOAOE (GENERAL), No. 23, 

G Ind. Cas. 331. 

(29) Suit by auction purchaser for refund of 
purchase money on failure of consideration — 
Cognizability by Small Cause Court — Secfuid 
appeal. See EXECUTION SALE, No. 3, 12 
Pom. L.R. 723. 

(30) Nature of tenancy — Question of law — 
Second appeal. See ACT VllT OF lvS85 (I3eN(LMj 
TENANCY), No. 8, 7 Ind. Cas. 785. 

(31) Determination of question whether there 
is a garden — Second appeal. See A(yr XI OF 
1859, (Revenue sale Law), No. 5-n, i ind. 
Cas. 912. 

(32) Decision in ejectment suit — Second 
appeal. See ACT II OF 1901 (ACRA TEN \NCY), 
No. 20-6. 8 Ind. Cas. 529. 

(33) Order for security made by appellate 
Court — Non-compliance with order — Dismissal 
of appeal — Second appeal. See CiV. PRO. 
Code (1982), No. 213-a, 8 Ind. Cas. 430. 

(34) Finding of fact based ongOvidence cannot 
be disturbed in second appeal. See Evidence 
ACT, No. 2, 8 Ind. Cas. 728. 

3— (To Privy Council). 

( 1 ) Privy Council appeal — Security 6 o 7 id, 
extension of time to file— Power of High 


A ppeai — ( Continued ) . 

3.— (To Privy Council)— (Confinwed). 

Court — Sufficient reasons for delay — Com- 
putation of time — Date of decree^ meaning 
of - Civ. Pro. Code (Act V of 1908) O. 45, 
R. 7. 

The High Court has power to extend the 
time for depositing costs in Court, but it ought 
not to do so without some cogent reasons (n). 

Where a petition for filing security bond out 
of time stated that the delay was caused by a 
misapprehension of the appellants about thfi 
date of re-opening of the High Court and that, 
none of the appellant’s men being present in 
Calcutta on that date, the bond was not 
filed , 

lift’d, — that theso were not reasons over 
which the applicant had no cojitrol, and that 
the delay was not due to a mistake which 
would bo regarded as not unreasonable or 
caused by negligence ; that they were therefore 
not cogent reasons such as to justify the ex- 
tension of time. 

“Date of decree” in O. 46, R. 7, C.P.C,, 
means the date on which the decree is pro- 
nounced, and not that on which it is signed 
(6). Harendra Lai Roy Chowdhury v. Sm. 
Hari Dasi Debi, 11 C.W.N. 420 - 5 Ind. Cas. 
844. 

J5RETT and SHARFUDDIN, .J.L 

References :—(n) 11 C.W.N. 1104 ; 10 C. 557; 
14 M. 391, F. ( 6 ) 7 C. 547, F. 

(2) Privy Council — Application for leave to 
appeal — Apjiealnhle value — Decision in- 
directly involving n.mnunt. 

Defendants, who were co-sharers of the plain- 
tiff in the Zemindari, having purchased certain 
holdings from the tenants, the plaintiff sued 
them for their share of the rent duo from one 
such holding, ai.iounting to Rs. 230. The High 
Court, reversing the decree of the lower Court, 
dismissed the suit on the ground that, as there 
was no contract of tenancy between the parties, 
there was no relation of landlord and tenant 
between them. The plaintiff, in applying for 
leave to appeal to the Privy Council, proved 
that there were other holdings similarly pur* 
chased by the defendants, and that the decision 
of the High Court would have the effect of 
depriving him of rents of all such holdings 
amounting to Rs. 800 a year, which, capitalized, 
came up to over Rs. 10,000. 

Heldf that the decision indirectly involved a 
claim or question to or rospectiog property of 
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4 ppea / — ( Contin iied ) . 

3.— (To Privy Council)— (Con/t«Mcd). 

the value of Hs. 10,000 or upwards, and leave 
ought to be granted. Srinath Pal Chowdhury 
Y. Grindra Chandra Pal Chowdhury, 14 C.W. 
N, G51-6 Ind. Cas. 598. 

Ohosk and CAsrwRSZ, .u. 

(3) J'rivy Council Appeal — Value of subject- 
matter of suit in first Court —Possible in- 
crease in (luantity of land by alluvion — In- 
crease oj value after institution of suit — 
Civ. Pro. Code (Act V of 190S), S. 110. 
O. XhV, R. n. 

Til estimating the value u£ the subject-matter 
of ail appeal to the Privy Council, only the 
lands which existed when the suit was institut- 
ed are to be taken into consideration, and not 
also the lands whic:h possibly may be formed by 
.alluvion in the course of future years. 

The amount or value of the subject-matter 
in dispute on appeal is dependent on the amount 
or value of the subject-matter in the Court of 
first instance, and the High Court will not take 
into areount the increase in the value of the 
lands in suit in the interval between the 
institution of the suit and the llling of the 
application for leave to .ippeal to the Privy 
Council. Administrator General of Bengal v. 
Ashutosh Burdhan Roy, 5 Tnd. Cas. 015. 

BllKTT and SH \ItKUI)I)lN, .J.J. 

(4) Privy Council — Leave to appeal — Appeal- 
able value ‘ ■ liifjht of party b) prove value 
of subject-matter contrary to valuation in 
plaint or memo, of appeal — Mesne pt'afils 
pendiny suit ij to be added. 

The valuation made in conformity with tho 
stamp law does not prevent a party from obtain- 
ing leave to appeal, by proving that tho real 
value of the subject-matter docs not fall short 
of the appealable amount. But a defendant, 
who had previously adopted the value given in 
the plaint for the purpose of an appeal prefer- 
red by him, should not be allowed to contest 
that valuation, on the principle that a party 
cannot both approbate and reprobate. 

Tn a suit for recovery of possession of immove- 
able property with mesne profits, the subject- 
matter to be valued would include mesne profits 
claimable from tho institution of tho suit to 
lihc date of tho delivery of possession, or until 
the expiration of three years from the date of 
iihe decree with interest. Kumar Basanta 


A ppeai— {Concluded) , 

3.— (To Privy Council)— (CowefMdcd). 

Kumar Roy v. The Secretary of State for 
India in Council. 14 C.W.N. 872=^0 Ind. Cas. 
792. 

JKNKINS, C .1., and Doss, . 1 . 

(5) Practice — Dismissal of the appeal — 
Amendment of the decree under api)eal — 
Absence of petition of appeal by the respond- 
ents. 

Their Lordships dismissed the appeal, but 
amended the decree appealed against, by pro- 
viding for interest subsequent to the decree, in 
accordance with the prayer in the petition for 
spcci.il leave to appeal presented by the respond- 
ents, who did not lodge their petition of appeal 
as reiiuired under the J udicial Ciimmittee Rules, 
1908. Kasim Ahmed Jewa v. Naraln Chetty, 
12Bom. L.R. 010 (P.C.)-12 C.L.J. 231 -=‘20 
M.L..J. 030-37 C. 023 8 M.L.T. 229. 

Loud ^Tacwohten, Loud Collins, 
SlK AJtTHlJU WlIiSON and MU. AMEER 
ALL 

(0) Appeal to Privy Council — Special leave — 

/ njunct ion — Stay of execution proceedinys — 
Jfiyh ConvV s jurisdiction— Civ. Pro. Code 
(Act V of 190^), 0 XLV. 

Where, after the refusal by the High Court 
to grant leave to appeal to His Alajesty, special 
leave has been granted by the Judicial Com- 
mittee, the High Court has no power to enter- 
tain an application for an injuiietion staying 
certain proeccflings in execution, pending dis- 
pos.al of the appeal by the Privy Council («). 
In re Kunwar Raghubir Singh v. Musammat 
Moti Kunwar, 7 Lnd. C.is. 188. 

STANLEY, O.J., anddUIFFlN, .J. 

References : — (a) ‘27 G. 1 ; 10 C.L.J. 320 ; 4 
Tnd. Ca^. 452, relied upon, 

(7) Order dismissing appeal on default — 
Effect — Limitation for execution of decree. 
See LIMITATION AcT (1877), No. J07, 7 A.L.J. 
1001 . 

(8) Subject-matter not exceeding Rs. 10,000 
— Certificate granted in coriiieeted eases — Same 
question involved — Leave to :ippe.al. See ClV. 
Pro. Code (1908), No. 57, 5 Ind. Cas. 583. 

(9) Poverty, whether sufficient reason for 
extension of time allowed for the deposit of 
security for Respondent’s costs in. Sec CiV. 
PRO. CODE (1908;, No. 103, 44 P.R. 1910. 

(10) Interpretation of decree — Res judicata — 
Appeal. See CiV. PRO. CODE (1908), No. 66-rt, 

8 Ind. Cas. 486. 
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Appellate Court. 

(1) Powers of, in India. See ACT I OF 1908 
(Madras Estates Land) No. 2-c, 8 Ind. Caa. j 
73C. 

(2) Powers of. Soe Civ. Pro. Code (1908), 
No. 160, 8 M.L.T. .377. 

Appellate decree. . 

— in favour of rospondcntK, whether enures | 
fc»r the benefit of respondent who did not i 
Jtppoiil. See CONTHA( T A(JT, No. 3, 5 Ind. ! 
Ca5.. 102. , I 

Appropriation of payments. | 

(1) Creditor and debtor — Payments appt^o- 

printed tmrnrds interest — .Iftsrncc of rri- 
dence of approprintion by creditor at the • 
time — Credito7''s right. I 

Even in the absence of evidence that any 
appropriation was made by the creditor at the ! 
times when thi* various? sums were paid by the , 
debtor, the creditor can bo allowed to make out I 
bis account on the basis that, when each sum 
\s i?. paid, portion of it was appropriated to- 
wards the interest then due (a). Yaranasi 
Seethamma y. Sreahtaiur Yijiaraghava 
Charyulu, 7 IM.L.T. 199-^5 Tnd. Gas. 940. 

SIR ARNOLD WHITE, C.J., and MUNRO, .1. 
Itcfercnce :‘—(a) S B.L.K. 110, h\ 

(2) Paynicnt of half notes— Kffcct. See Ctr- 
ri:n(jy Notes, No. 1, 5 Tnd. Cas. 202. 

Arbitration. 

(1) Arbitration airard — Reference by Tahsil- 
dar— Ultra vires — Hindu taw—Mothe-r's 
share — Hinht to inherit, 

III a mutation case, the i^arties made an 
.application to the 3’alisildar, who was a 
Magistrate of second class, stating that they 
would bo bound by the award of one P. ,3^he 
Tahsildar made a reference to arbitration. 
Held that the Talisildar had no power to make 
the reference, and the award, not having been 
made on private reference, wa^ ultra vires. 

3'he share which a Hindu mother gets on 
partition between her sons is her stridhnn, 
Mathura Prasad v. Ganga Rain. 7 A.L.J. 60 ' 
— 5 Ind. Cas. 519. I 

13ANER.fi, .t. 

(1-rt) C»P.C, (lUOb), Sch. //, S, IG— Refusal j 
of arbitrator to sign award — Legality of | 
award — Decree passed on such aieard — 
Appeal, 

Held that no appeal lies from the decree of a ! 
Court passed in accordance with an award, in a * 


Arbitration — (Continued ) . 
case where five arbitrators were nominated and* 
two of the arbitrators appointed by one party 
refused to sign it, but no misconduct was 
alleged against the umpire and the other two 
arbitrators who did sign it. Kamta Prasad y. 
Jodha Singh, 7 A.L.J. 890 = 7 Ind. Cas. 99. 

KNOX and GRIFFIN, JJ. 

(2) Arbitrator's award made after the death 
of one of the parties — Nunc pro tunc, whe- 
ther applicable to the airard — Submission 
to arbitration^ revocation of, by the death 
of a party. 

Where a submission to arbitration has been 
made a rule of Court, the death of one of the 
parties does not work :i revocation. 

Where, an agreement to rofet having been 
filed in Court the Court appointed an arbitra- 
tor, who, after finishing his enquiries and henr- 
ing the arguments of the pleaders of the 
parties, reserved his report and award, and 
then one of the parties died, 

/lefd— that, under the circumstauces of the 
case, the death of a party did not make the 
award void, and the doctrine of Nunc jo'o tunc 
was applicable as in the rase of a judgment of 
I Court, Hara Krishna Mitra y. Ram Oopa) 

I Mitra, 14 C.W.N. 759 = 6 Tnd. Cas. 170. 

^IOOKER.TKK and TEUNON, .TJ. 

j (3) Decree in accordance with the award — 
No appeal lies — Arbitrator deleqnting 
authority. 

1 Where a decree is in accordance with the 
j award, no appeal lies. 

Whore parties to an arbitration agreed to 
; accept certain estimate and valuation made by 
.a certain per-on, and the arbitrator jjrocerded 
to examine that person as a witness and 
accepted his estimate and valuation : — Held, 
that the arbitrator was thereby not guilty of 
delegating his authority to that person. Hafiz 
Haji Muhammad Fakhar-ud-din v. Murli- 
dhar, 5 Ind. Cas. 621, 

Stanley. c..i., and Banerji, .i. 

(4) Arbitration — Award — Appeal — Revision 
— Tearing original and maJeing fresh award 
— Taking evidence in ab.sence of parties — 
Corruption or misconduct — Civ. Pro. Code. 
1908, second Schedule, paras. 15 and 16, 

Held, that a decree passed in accordance 
with an award, after finding that there was 
no misconduct or corruption of the arbitrators, . 
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^ThiiTMon— {Continued ) . 
to whom a case is referred for arbitration on 
the application of the parties, is neither sub- 
ject to appeal nor to revision, Jind that an 
Appellate Court’s action to interfere with it in 
any way even with the consent of the parties 
is ultra vires ah initio (a), 

Heldy ako, that, on the objection of any party, 
the arbitrators can reconsider their award after 
It is made, but before it is submitted to the 
Court. Thus a fresh award is valid and legal 
even if it is different in its terms from the 
original one, 

IleLd^ further, that it does not amount to 
misconduct of an arbitrator if he takes evi- 
dence in the absence of the parties, with their 
express or implied coii'^cut. Dial Chand v. 
KhudaBakhah,73 P.W.K. 1U10. 

Johnston K, .j. 

References C- 02 P.R. l‘J0;J ; 2rj C. Ml, 
h\\ C.P.tt. 66-148 P.W.R. 1007; 18 Bom. 
209, R. 

(4-n) Arbitration^ reference to— Award not 
submitted on due date — Settintj aside of 
order of reference — Procedure to be followed 
by Court, 

Where a reference to arbitration falls 
through owing to non-submlssion of the award 
on the date fixed for submission, the cour.se 
the Court should follow is to fix a date for the 
hearing of the suit, so as to enable the parties 
to appear and adduce evidence in support of 
their respective cases. Whore this procedure 
was not followed, the High Court .set aside the 
order of dismissal of the suit for def.iult of 
.ippearancc. Oopal Lai Handal v. Surosh 
Chandra Mukerji, 12 C.L.J. 624. 

MoOKKK.fKK and TeunON, J.J. 

(5j Award of arbitrators — No application for 
filing award in Court — Whether award can be 
pleaded in subsequent suit. See AWARD, j 
No. 1, G N.L.R. 1. i 

(6) Father’s power as managing member to ! 
refer a partition question to — Award — Whether ' 
sous bound. See HINDU JjAW (PARTITION), • 
No. 9, 6 Ind. Gas. 128. 

(7) Dispute about succession to trusteeship 

cannot be referred to — Award — Application to 
file award — Jurisdiction of Court — What 

matters can be referred to. Sec ]M.\HOMEDAN , 
LAW (WAKE), No. 6, 6 Tnd. Gas. 219. 

(8) Contract to refer to — What amounts to 
revocation of the contract — Rights of parties 
—Limitation. See SPECIFIC RELIEF ACT, 
No. 12, 6 Ind. Cas. 420. 


Arbitration— . 

(9) Reference to— iMinor member whether 
bound by reference made by Karta — Effect of 
reference by misrepresentation and undue in- 
fluence. See Civ. Pro. Code (1882), No. 205, 

7 Ind. Cas. 31. 

(10) Ciuardian’s power to submit to. See 
Guardian and Minor, No. 8, 15 ]\[.C.C.R. 
129. 

(11) Application by arbitrator for extension of 
period allowed for making award — Dismis.s.il 
for default— Legality. See Cl V. PRO. CODV: 
(1908), No. 107. 29 P.L.R. 1910. 

(12) Private arbitrators — Their rights and 
j duties. See CiV. PltO. CODE (1882), No. 206, 

I 7 Tnd. Cas. 333. 

(13) Reference by Court to — Munsarim’.s 
power to fix date for hearing — Effect of Sch. 2, 
cl. 8, C.P.C. (1908). See REVISION, No. 7, 
13 O.C. 341. 

(14) Partition by — Whether binding on 
perj^ons not parties. Sec PARTITION, No. 14-5, 

8 Ind. fkis. 439. 

j Arbitration Act. 

j See ACT IX of 1899. 

' Army Act. 

I Army Act, ISSl (41 and 45, Vic. c. 58), S. 
141, exemption under — .Att.ichment of Military 
Assistant Surgeon’s pay. See CiV. i'RO. 
CODE (1908), No. 37, 10 P.R. 1910. 

Arrest. 

(1) Order negativing exemption from — Appeal- 
ability — Power of Court to release. See CiV. 
PrO.^ CODE (1882), No. 111. 20 M.L.J. 130. 

Assault. 

Insult— Suit for damages— Cause of action — 
Jjimitation. Sec LiMIT.VTION ACT (1877), 
No. 43, 5 Ind. Cas. 121. 

Assessment. 

(1) Grant of — Consideration in shape of 
.services rendered — Sale — Gift -Registration. 
Sec Tr.\nsfer OF Property Act, No. 87, 
12 Bom. L.R. 9. 

(2) Increase of, after hundred years — Legality. 
See GRANT. No. 2, 8 iSI.L.T. 378. 

(3) Liability of mortgagor to pay enhanced 
assessment. See !MORTG\(iE (USUFRUCTU- 
ARY), No. 7, 8 M.L.T. 420. ^ 
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Assignment. 

(1) K.recution— Application in accordance 
with lair — Assiipiinent of decree by aovie of 
decree-holders to one t>f them — Refusal of 
those who did not assiyn to join assignee in 
e.recntion — Failure to prove validity of 
assignment, eiTcct of — Parties, 

Some of the decree-holders in a suit assigned 
the decree in favour of one of them. The 
others having refused to join the assignee in 
execution, ho applied for execution, making 
them defendants. 

Held, (1) that this was an application in 
accordance with law ; 

(2) that the failure of the assignee decrec- 
lioldcr to prove the validity of the assignment 
did not make his application any the less in 
aec'ordance with law'. Yaaha Kuthiyakath 
Uduman Hajee v. Ashi Kalakath Mamikutti. 
5 Ind. Cas. 120. 

JJ13NSON and AliDUK RAHIM, ,1.1. 

Reference: — 12 M.L.J, 34fl, R, 

(2'a) Transfer of Property Act (lY oj (IHbH), 
Jl30,I:il,Pi4 — Assignment of debt — Re- 
roynition of assignment by debtor — Notice 
of assignment to debtor — Notice for pay- 
ment of debt to assignee, conditioned on 
non-payment by the assiijnor — Notice by 
transferee as effectual as by assignor^ 

An Jissigument of a debt lawfully due and 
owing by a person to the a.ssignor binds the 
debtor, who is thenceforward li.*.blo for its pay- 
ment to the transferee. The debtor cannot 
refuse to rceognihC the transfer, provided he 
has notice of it, and payment to the as'^ignor, 
after notice of assignment will not absolve the 
debtor from liability to the transferee. , 

Tf the debtor lias paid the original creditor 
before notice of asv,igiimcnt, ho can plead .such 
payment in discharge of hi.s liability, although, 
at the time of payment, the right had vested 
in the assignee. 

Notice of assignment may have conditions or 
qualifications attached to it. 

Where the assignor notified to his debtor 
that the money due t o him should be paid to 
his assignee, provided it was not paid already 
by the assignor himself : 

Held, that the notice was perfectly valid as 
a notice of assignment and did not entitle the 
debtor to refuse payment to the assignee if he 
knew that the as.^ignor had not paid the amount 
himself (a). 


(Continued). 

Under S. 131 of the Transfer of Property Act 
the transferee can sign the notice if the trans- 
feror refuses to do so, and ho need not set out 
the circumstances under which ho gives notice. 

If the transferor gives an invalid notice, the 
transferee is entitled to give a legal notice, so 
as to prevent the original debtor froifi defeating 
the assignment. 

Obiter. — The Transfer of Property Act does 
not lay down what the debtor is to do when 
the fact of the assignment or its validity and 
operation is in dispute, but there can he no 
doubt that, in such a case, if he has received a 
duly signed notice of the alleged assignment, 
the only safe course for him is not to pay 
cither of the claimants but to ask them to 
interplead. If he pay.s one of them be docs so 
at his peril, and he will be obliged to pay over 
again to the right t>ersoii, if the person to whom 
he paid had no title (h). R. Gopalakrishna 
Iyer v. D. Gopalakrishna Iyer, 1 Ind. Gas. 
420 7 M.L.T. 97 = 3.3 J\r. 123. 

MPNRO and ABDUR RAHIM, J.I. 

Refetences :—{n) (1898) 1 Q.13. 705 ; 07 L.J. 
Q.13. 184; 48 L.T. 438, D. (b) (1905) A. G. 
451 ; 74 L. J. K. 1). 898 ; 98 L. T. 495 ; 2J 
T.L.R. 710; 11 I5om. Cas. 1, R. 

(3) Assignment of decree — thder refusing 
recognition of —Appeal. 

An appeal lies against an order refusing 
to recognise an assignment of a decree. Unna* 
mali Ammal y. Kandasawiny Madpanor, 

0 Ind. Gas. 199-8 M.I^T. .50. 

SANKAR.AN NAIR and KUISHNASW AMI 
AlYAR, .M. 

Reference : — 25 383, F. 

(4) Assignment — Rights of third party to im- 
jH'aeJi — Assignment defrauding the third 
party. 

Ordinarily anassignment cannot be impugnec 
b> a third party when the a.ssignor admits. 
But it is otherwise where the question is whe- 
ther the tni'isactioii to which the assignment 
relates is colourable and intended to defraud 
that third party. Gaurishankar v. Hiralal, 12 
Bom. L.R 822. 

Chan DAY AUK AR and IlEATON, .fj. 

(5) — Of decree — Attachment, effect of, on exe- 
cution application by assignee. See GlV. PRO: 
Code (1882), No. 134, 7 M.L.T. 83. 

• (0) — of a right to recover subscription — Right 
of holder of a charge. Sec TRANSFER OF 
PROPERTY ACT, No. 94, 7 M.L.T. 125. 
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Assignment— . 

(7) Determination of validity of, after notice 
to parties— Effect. Sec RES JUDICATA, No. 6, 
7 M.L.T. 224. 

(8) Claim merged in judgment - Assignment 
of right under judgment whether original cause 
of action be alienable or not --Assignment of 
decree for*maintcnunce. See ^IAINTKNAN(^E, 
No. 4, 14 C.W.N. 918. 


Attachment— (Confiniied) . 

IlcUiy that, if the holding was transferable, 
a surrender of it after attachment could not, 
in view of the provisions of S. G4 of the Code 
of 1008, affect the position of the decree-holder 
purchaser or create in the landlord and his 
new tenant any preferential right. Indra 
Narain y. Nut Behary Jana, 8 Ind. Gas. 7G. 

Mookkrjee and Tkunon, jj. 


iO/ Rights of assignee of decree. See CiV. 
Pro. Code (1008), No. 30, 7 Ind. Gas. 55. 

(10) Deposit of policy as security for debt — 
Subsequent assignment of policy to antaher 
creditor— Priority. See INSURANCE, No. 3. 12 
Pom. L.R. 717. 

(11) Lease — Liability of assignee for rent - 
When ceases. See TRANSFER OF PROPERTY 
ACT, No. 87, 11 C.W.N. S31. 

( 12 ) — by mortgagee for lesser consideration 
— Right of assignee to recover entire amount 
due to bis assignor. See IMORTCAOE (USU- 
FRUCTUARY), No. 7, 8 M.L.T. 420. 

Attachment. 

(1) WrotKiful attai iinieut — Vro^'ettij stolen 
fliirhiy attacUnieni —JAahilitif of the det lee- 
holder — Cause of action — JJaningcs, 

Certain crops were wrongfully attached at 
the instance of a (ieerre holder. During the 
subsistence of the attachment, the crops were 
.stolon : Held, that the decree-holder, who had 
obtained the wrongful attachment, was res 
poiisihle for the value of the crops; Held, 
further, that a complete cause of action for 
the recovery oi the attached property accrued 
in favour of the plaintiff at the date of the 
wrongful attachment, and it was not impaired 
hv any subsequent occurrence for which the 
plaintiff was not responsible. Bishambar Das 
y. Ooddar, G Ind. Cas. 789. 

Griffin, j. 

References : — 3 B. 7-1, F.; 17 C. 43G ; 17 T.A. 
17, R. 

(l a) Attachment of holding before judgment 
— Sunendcr of holding during attachment 
— Surrender invalid if holding transfer- 
nble^CJ'.C. (Act V of 190H), S. 04, 

In a suit for money, a holding of the defend- • 
ant was attached before judgment. During 
the continuance of the attachment, the defend 
ant surrendered the holding, and the landlord 
settled it with another person. The plaintiff 
obtained a decree and in execution purchased : 
the holding. 


(1 b) Blacksmith’s inam in proprietary estate 
I whether liable to be attached in execution 
. See ACT 111 OF 1895 (HEREDITARY ViLLACE 
I OFFICES), No. 2, 6 Tnd. Cas. 41. 

I (2) — of deiTce — Failure of attaching creditor 

to execute the attached decree — Attached decree 
barred by limitation — Right of decree-holder to 
I claim damages from attaching creditor. See 
ExE( I TION OF Decree, No. l, 5 ind. Cas. 
5(>. 

(3) Conditions necessary for. Sec CiV. PRO. 
Code (1882), No. 195. 11 C.L.J. 19. 

(1) Exemption of Military Assistant Sur- 
geon’s pay from — Army Act (1881) (44 and 
45 Vic., c. 58), S. 144 — Refusal by officer com- 
manding to comply with order of — Procedure. 
See CIV. Pro CODE (1908), No. 37, 10 P.R. 
1910, 

(5) — h} a Court without jurisdiction — Fiffoct 
-Effect of due confumationof sale. See F*XK- 

(9 TION S\TiE, No. 1, 13 O.C. 43. 

(6) — in execution of money-decree, if creates 
a charge. See LiS PENDENS. No. 1, M C-W. 
N. 077. 

(7) Right of creditor attaching the debtor’s 
j property before judgment. Sec CONTRIIUJ- 
I TION, No. 4 , 7 A.L.J. 409. 

I (8^ Attachment for amount larger than due 
— Effect. See LANDLORD AND TENANT, 

1 No. 22, 7 M.L T. 429. 

, (9) before judgment — Removal of, on K 

giving security — Suit dismissed by lower Court 
but decreed on appeal — Liability of .surety for 
amount of appellate decree. See CiV. PRO. 
CODE (1882), No. 19G, 5 L.B.R. 15(). 

(10) --for recovery of excess amount drawn 
by Commissioner as fees — Power of Court. See 
ClV. PRO. Code (1882), No. 233, G Ind. Cas. 
38G. 

(11) Right to maintenance when attachable. 
See MAINT?1NANCE, No. 5, 12 C.L.J. 14G. 

(12) Conditional order of — Transfer of suit — 
Power of Court to deal with. See CiV. PRO. 
CODE (1882), No. 26, 6 Ind. Cas. 746. 
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A t tach men t — ( Concluded ) . 

(13) Chiiin to attached property— Judgment • 
debtor, how far a party. See CiV. PRO. Code 
(Mysore), No. 18, 16 M.C.C.R. 80. 

(14) in execution of decree under S. ‘27G, 

C.P.C. (1882)— Private alienation, during the 
continuance of attachment, what ia— Effect 
— Sale in pursuance of a contract anterior to — 
Its validity — Collusive decree — Proceedings in 
execution — Alienation — Pending —How far 
affected. See (’IV. PRO. CuDE (.’H8‘2j, No. 135, 
8 M.Ti.T. l‘J7. 

(16) Attachment, wrongful— Sheriff ’s right 
to poundage. See PRACTIC’D, No. 2, 37 C. G19. 

(16) Attaching creditor wht'thcr should be 
made party in apportionment proceedings. See 
ACT 1 OF 1891 (TjANI) AcgillSITlOxX), No. J I, 
7 Ind. Cus. 481. 

(17) l^osition of attaching creditor —Right 
to notice. See ClV. PRO. CODE (1882), No. 70, 
20 M.L.J. 6-21. 

(18) Insolvent’s salary when exempt from. 
See iNSOTiVENT Act (40 and 47, Vic., c. 5‘2), 
No. 1, 8 Tnd. Cas. 138. 

Attestation. 

(1) Plstopepl—Attestiioj a deed as vatness. 

The mere fact of a person attesting a deed i.s 
notin itself sulficient proof that he con.sentcd 
to it or knew its contents, and does not neces- 
sarily import his assent to all the recitals 
therein. Mewa Singh v. Bhagwant Singh, 5 
Ind. Cas. ‘252. 

Pksoott, J. 

Referencps ; -9 C. 4(53 : 3 B.L.U. 57 (P.C.) ; 
12 \V.R. 47 (P.C.) ; l:3M,T.A. 209. F.; A.W.N. 
Ofi88)‘294,D. 

(2) Attestation — Attesting witness - l^artii to 
deed cannot be attesting luitnes^ — Meaning 
nj attestation — Pardana-shin ladg — K.recu- 
turn behind parda — How to be attested — ■ 
Document to be exclaimed to, and under- 
stood by, pardanashiri lad]/ — Payment of 
tnteresi — Agent duly authorised — lAnntn- 
tion Act (XV of Pi77). S. :W. 

A person, who is a party to a deed, cannot 
bo regarded as an attesting witness ; therefore, 
a co-executant cannot be considered as an 
attesting witness {a). 

When an instrument is required to be attest- 
ed, the meaning is that a witness would be 
present at its execution and shall testify that 
it ha.s been executed by the proper person (b). 


kiie%tdkiion— ‘(Continued ) . 

Where, according to the custom of the coun- 
try, pardannshin ladies are unable to appear 
before male witnc3^!es, a document, which by 
independent testimony is conclu-sively proved 
to have been executed by a pnrdanashin lady, 
may reasonably be deemed to have been attest- 
ed b} witnesses who were present oatside the 
parda, and who before attestation satisfied 
thomselves that there was no fraud, and that 
the document had been actually executed by 
the lidy screened off from tbeir gaze (c). 

In the case of deeds and powers executed by 
paidaiinshin ladies, it is rcijuisitc that those, 
who rely upon them, .should satisfy the (3ourf 
that they had been explained to, and under- 
stood, l)N those w'ho cxceiiWl them. 

In a case where such a lady had the advice 
ot her eldest sister who joined her in the tr.in.s- 
action of a mortgage, and the husband of the 
eldest sister looked after the matter for the 
benefit of both, and the money was paid into the 
hands of the ladies and was urgently needed 
to met't the expenses of the litigation then 
pending in respect of the estate of thoir father : 
Held, that the mortgage-deed cxeeuted by the 
lady under such circumstances was valid. 

Payments of interest on the mortgage-money 
made by the lady’s sister’s husband, w'ho held 
a power of attorney from both the sisters, were 
held to be made by an agent of both the ladies 
duly authorised within the meaning of S. ‘20 
of the Limitation Act, 1877. Nawab Sarur- 
Jigar Begam y. Baroda Kant Mitter, 5 Ind. 
Cas. 5.39. 

:\I(K)KERJEE and TEUNON, JJ. 

References:— [a) L.R. 1 Eq. 17 ; 7 Q.H.D. 
51C (510); 60 L.J.Q.H. 310 ; 44 L.T. 601 ; 29 
W.R. 598. F, (b) 4 C.L.J. 41 ; 33 C. 801 ; 9 M. 
and W. 401; G ...U. 7G9; 9 Q.B.D. 139 ; 51 L.J. 
Q.B. 558 ; 4G L.T. GGG ; 30 W.R. 741 ; 4 E. and 
B. 150 ; 99 R.R. 553 ; 21 L.J.t^B. 171; 3 Bom. 
L.R. 513 ; 1 Jur. (N.8 ) 444, relied upon, (c) 
13 C.W.N. 40 ; 3 Ind. Cas. 309 and 3 Ind. (3as. 
311 ; 14 C.\..N. 1G5, F, 

(3) >Vncio/’.s title — Wlu'thcr attestation 

amounts to representation as to validity of 
title. 

The mere attestation of a deed of sale exe- 
cuted by a person does not in law amount to a 
representation by the attestor that the vendor 
has a good title to the property. Dheenabandu 
Choudari v. Yinayaka Doss, 8 ^I.L.T. 171. 
ARDUR RAHTM, 2. 



211 


DIGEST OP CASES. 


242 


Attestation — [Contimied)* 

(4) Attestation — Estoppel — Attestation^ wJte- 
tlier amounts to a guarantee of title in the 
rendor. 

Tho mere attestation of a deed of sale exe- 
cuted by a person does not in law amount to a 
representation by the attestor that the vendor 
has a good title to the property, so as to create 
an estoppel against the attestor. 

Plaintiff attested a sale-deed executed to 
ijecond defendant by the third and fifth defend- 
ants. Later he obtained a mortgage of tho 
same property from tho first defendant, who 
was found to be the real owner, and sucnl to 
enforce his mortgage : 

7/c/ri, that the mere attestation by plaintiff j 
in second defendant's sale-deed did not amount I 
to a representation of good title in the vendor, i 
and that the plaintiff was entitled to enforce 
his mortgage. Deenabandu Choudari v. 
Yinayaka Doss, 7 Tnd. Cas. 174. 

AlUiUU RAHIM, .r. 

(4- a) Attestation — Essentials of — Necessity 
of signature — The irord gateah^'' “ 
ncss" prefued to evecutitni's signature - 
Due CA'ecution — Presumption — When re})el- 
Icd — Signature of scribe — Whether atU^sta- 
tion — Kvidcnce Act, S, (is - S. '5.V, Tf ans- 
fer of Vropertii Act* 

A witness competent to prove the execution 
■of a deed of mortgage c.in only be an attesting 
witness, and mere presence at, and visual ob- 
servance of, execution, dti not amount to an 
attestation ; added to them, there must bo a 
signature made in token of such presence and 
observation (n). 

Moaning of “ .itt(?sted '' in S. 59, Transfer of 
Property Act, and S. Kvidcncc Act, dis- 
cussed. 

Tn the absence of proof to the contrary, 
Indian Courts presume that the word ‘ gawah’ 
(witness), means that the necessary steps of 
attestation have been performed, namely, that 
each witness was present, and, having there 
fore soon the executant sign the instrument, 
thereafter subscribed his own name thereon as • 
a witness of that fact ; or, in other words, the 
presence of a name subscribed to an execu- 
tant’s signature on an instrinneiit, such sub- 
scription having prefixed to it (in full or in 
abbreviated form) ^•omo such word or words as 
'gawah' (witness), or ‘ in the presence of,’ 
raises an implication which takes the place of . 
the express declaration of facts contained in 
the attestation clauses appended to more for- ' 
mally executed instruments (6). ! 

IG 


, Attestation— (Coiic/itded). 

I But such an implication is absolutely repcl- 
led in the case of a scribe of the body of an 
j instriimont, who has signed tho same before 
execution merely in acknowledgment of the 
I fact that he is such a scribe, llis subsequent 
I presence at the execution will not make his 
I said signature an act of attestation for tho pur- 
: poses either of S. 68, Evidence Act or of S. .50, 

I Tr.P. Act. AJab Y. Manual, G N.L.R. 162. 

I STAN YON. A..r.C. • 

References in) 6 N L.R. \ b C.W.B. 
lot, Diss \ 7 C.W.N. IGO; 38 C. 861 (86t) ; 11 
L..J. Kx. 103 ; 21 L.J. Q.B. 171 ; .51 Jj.J. Q.B. 
64 ;.51 L.J. Q.15. .5.58, R. (6) U G.P.L.R. 42 
(4o) ; 2 N.L.R. 6.5, R. 

(5) Knowledge of contents of document — 
Effect of signing document as witness. See 
ESTOPPRTi, No. 1, 7 A.L.J. 664. 

(6) Co-exni*ntant if may attest execution by 
others Sec Tkansfkh OK PROJ’KKTY Act, 
No. *38, 14 C.W.N. 1016. 

Auction sale. 

(1)- when complete. See CiV. Puo. CoOK 
(1882), No. 78, 7 Ind. Cas. 100. 

(2; Auction-purchaser obtains no guarantee 
of title. See LIMIT \TION A(vr (1877), No. 86, 

7 Iiid. Cas. 670. 

(3) Auction-purchaser how far a reprosenta 
tive of decree- holder or judgment-debtor — 
^Mortgage decree or money decree — Party to 
suit or stranger as purcha.ser —Difference. See 
Civ. Pro. Code (1882), No. 100, 8 Ind. C.i.s. 
420. 

Award. 

(I) — of arbitrators — An application for jil- 
ipg it in Court — Whether it can be pleaded 
in subseguent suit — Deeds — Material altei- 
utUm after ejcecution ana without privity oj 
party to be affected by it^ effect of — Deeds 
which hare a continuing effect, and deeds 
taking efjeet at once — Distinction — (Josts — 
Hetief given to plaintiff not being that 
which he claimed — Practice. 

An award of arbitrators can none the less bo 
pleaded in a subsequent suit, and if valid must 
be given effect to, though no application for 
filing it in Court has been made, or such 
application has been unsuccessful, if its Vtalidi- 
ty has not been actually put in issue on such 
application (a). 

A material alteration made in a written 
instrument after its execution and without tho 
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AYiB,rd—(Co7itinued). 

privity of the party to be affected by it, pre- 
vents the party in whose custody the instru- 
ment has been, from makinp; any use of it at j 
all (b). But there is a distinction between 
those deeds or clauses of a deed which have a 
continuing effect, or are executory, such as a j 
envemant to pay a sum of money, and those | 
which produce their full effect at the instant 
of execution, such as a conveyance of land, 
h’or no case can bo found in which a deed or 
clause of a latter nature has been prevented 
from taking effect because the deed was altered 
after execution, so that an altered deed may 
be given in cviden<;e to prove any effect pro- 
duced by it in its original form at the instant of 
its execution, or of any right which existed 
niiundc, and of which it is evidence (c). 

Tn a suit brought by the plaintiff against j 
the defendant the relief giveti to the plaintiff ‘ 
was not that which he claimed. Held, each 
party should bear his own costs throughout. 

Ganpat V. Ramakrishnapuri, G N.L.R. 1- 
f) Ind. Cas. <125. 

Skinnkk, A.J.(\ 

References {a) IS C. 414 (P.C.). (h) 12 C. 
TMj.U. 33. (c) 25 A. 580, F. 

(2; Pniv/te a /card — Suit bo'^ed thereon hide- 
pendenilu of the summary procedure under 
S. fil), Civ. Pro. Code, 1SS2 — Limitathm 
for such suit - Decree appealable — Airntd 
affecthu/ pmiwrly out of British India. 

Held, that .a suit can bo brought upon a 
private award independently of the pummary 
procedure authorized by S. 525, C.R.C., 1882, 

( Clauses 20 and 21 of Schedule II to Act V 
of 1908), and the decree passed therein is ap- 
pealable, although there is no appeal from a 
decree passed in a mere summary proceeding 
under Chapter XXXVII of the Code (-Sche- 
dule 11 of Act V of 1908). 

The difference between the two proceedings 
is 

(a) An award can only be filed, as the result 
of a summary proceeding, provided that it is 
free from each and all of the defects under 
b. 620, Civ. Bro. Code ( — Clauses 14 and 15 of 
Schedule II to Act V of 1908), and it can only 
be so filed within six months of its being given. 

(b) A suit, however, can be well based upon 
a defective award — the Court having power to 
rectify its defects — and it can of course be 
brought at any period which the law for the 
limitation of suitg permits. 


Award— {Conthiued), 

Obiter : — Held, also, that an award affecting 
property in a Native State cannot be converted 
into a decree by a British Indian Court so far 
as that property is concerned. Wazir AH Y. 
Sheik Mulkyar, 11 P.W.R. 1910- 34 P.R. 
1910-5 Ind. Cas. 597. 

llOHKRTS and WlLlilAMS, JJ. '' 

Reference : — 77 P.R. 1882, R. 

(3) Award, validity of — Private reference — 
Some of the plaintift's parties — Stamp, 
want of, objection in second appeal. 

An award on a private reference, made by 
some of the plaintiffs and the defendants, is 
binding on the rights of the parties to it. The 
award .is not invalid on *^he ground that all 
the plaintiffs were not parties to it. 

An objection as to want of stamp cannot be 
tiiken for the first time in second appeal. 
Jadu Nath Chowdhury y. Kailas Chunder 
Battacharjeo, 10 C.B.J. 41 = 2 Ind. Cas. 414 -- 
37 0.63 = 14 C.W.N. 75. 

JKNKINS, C.J. and MOOKKK.IKK, J. 

(4; Const) uttion of aocument- Awm’d — Term 
hi an award ijiantiny pre-emption to ilw 
co-owners over the joDit Jamily prvjwrty — 
Pi'opoty sold throiKjh Court hi execution 
of decree — 'ihe conditioii of pre-emption 
attaches to private and voluntary sale — 
Court-sale not effected by the provision. 

An award, which eflocted parLitiou of certain 
family property, provided, among other things, 
that, ill the case of a sale by .iny of the co-sharers 
of his portion of the house of residence, he 
should sell it to hisco-aharer forUs. 1,800, and 
that he should nob sell it to an outsider until 
the expiration of two months from the date of 
a notice in writing saying that tht*y (co-sharors) 
were not willn-g to buy it. 

The share of one of the co-sharers was sub- 
sequently sold in execution of a decree against 
him and purchased by an outsider. The other 
co-sharer then sued to have it declared that 
the purchase at the Court-sale was not binding 
upon him ; Held that the privilege, which the 
award conferred upon the co-sharors of becom- 
ing purchasers by pre-emption attached to sales 
made privately and willingly, and not to sales 
ininvitum, Yifthal Narayan Karandikar y. 
Maruti Narayan Kale, 12 Bom. L.R. 582. 
Scott, c.j., and BatchkijOk, .i. 

(5) Polucr to extend time “ for making 
award ” — Arbitration Act (IX of 1S99), 
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Award— {Continued ) . 

The Court is competent to extend the time 
for making ” the award, even after the award 
has ))een made by the arbitrator. Seth Utoo- 
mal Yasoomal y. Seth Haridas Asanand, 
4 S.ri.R. 26. 

Lkggatt, .1. 

Ueferei^s 13 A. 300 ; 14 A. 343 ; 9 M. 475, 
R. 

(6) Arbitration — Award — Minor hound by 
the award — ( i rounds for setting aside award 
— Inequality of benefit under award — 
Erroneous view of law taken by arbitrators. 
An award, which was open to no reproach but 
which affected the interests of a minor, was set 
aside at the minor’s instance on the grounds 
that he (the minor) derived an inequality of 
benefit under it and that the arbitrators had, in 
making the award, taken an erroneous view of 
the law. On appeal : 

Held that neither ground was sufficient to 
invalidate the award : since the validity of the 
award must be determined in the light of the 
circumstances as they existed at its date, and 
not as they transpired some years after it had 
been passed by the arbitrators. Sakrappa 
Lingappa Hebsur v. Shivappa Basappa, 12 
Horn. L.K. 984. 

CHANOAVAHKAK and llMATON, JJ. 
Reference : — 2 M.l.A. 181, 249, R. 

(7) Object of reference to arbitration — Stifling 
a criminal prosecution —Validity of- l*owci\s('f 
Court. See ClV. TUO. CODli (1882), No. 202, 
IIC.L.J. 131. 

(S) Compromise amending award —Delay in 
acting upon its conditions — Effect. Sec CIV. 
PrO. Code (1882), No. 182, 38 P.W.R. 1910. 

(9) Order refusing to file an — Subsequent 

suit to enforce the -Res judicata See CiV. 
Pro. Code (1882), No 8, 7 A.L.J. 425. j 

(10) Sec ARJUTRATION. I 

(11) Reference by parties interested— Defend- • 

ant who did not appear not joining — Whether 
reference valid. See ClV. PRO. CODE (1908), . 
No. 1G7, 7 A.L.J. 807. | 

(12) — Creating or declaring title to iminove- i 

able property — Registration. See Rkgistra- ■' 
TION ACT (1877). No. IG, 0 Ind. Oas. .Mjl . 1 

(13) Arbitrator becoming incapable oi acting j 
— Order superseding arbitrators — Objections , 
against award — Decree in accordance with — 
Appeal — Revision— Objection for the first time 
on appeal or revision. See CiV. PRO. CODE 
(1882), No. 200, 27 P.L.R. 1910. 


Award - (Concluded ) . 

(14) Application to file award in 1908 — Order 
refusing to file award made in 1909— Appeal. 
Sec Civ. Pro. Code (1908), No. 61, 7 A.L.J. 
1070. 

(15) Award directing payment to plaintiff 
within two months by assignment of debts— 
Failure to make payment — Interest. See ACT 

j XXXII OF 1839 (INTEREST), No. 2, 9 M-L.T. 
j 405. 

! * Babuana ’ grant. 

I (1) lUbuana grant by the I>arbhanga Raj — 

: Impartible and alienable — Mortgage by 

I holder to pay off antecedent debt, if binds 
I sons — Right to mnintename if revives on 

j transfer or loss oj grant — Sale by Maha- 

i raja of grant to realise revenue paid by him 
on grantee's default --Condition of grant — 
Custom. 

It being conceded that the land-, or usufructs 
j granted as babiiana to junior members of the 
Durbhanga Raj family arc impartible, de- 
scending to the eldest male heirs of the gran- 
tees to be hold or managed by the persons to 
. whom they descend for the maintenance of the 
family, and that, fin failure of male descend- 
ants, they revert to the Raj — and there being 
no provision expre.ss or implied that the inter- 
est granted should be inalienable, 

heldt that such grants are alienable. That, 
notwithstanding their impariibility, such 
grants come, m the absence of some special 
family custom regulating their enjoyment, 
within the princ.iple of the Mit.ikshara law, 
whereby a father miy, in order to satisfy an 
antecedent debt of liis own not being of an 
illegal or immoral character, mortgage ancestral 
proper! >, and such transaction may be enforced 
against his sons b\ a suit and by proceedings 
in execution to which they are not parties. 

There is no authcrity for the proposition 
that, on the loss or alienation of babuana pro- 
perty, the right to maintenance of the present 
and prospective members of the branch against 
the Jiaj revive.s toties quoties. 

It being a condition of babuana grants that, 
the holder should pay (iovornment revenue due 
in respect of the property granted through the 
Maharaja, it cannot be permitted that the sub- 
ject of the grant should be enjoyed and the 
condition upon w’hich it was made disregarded. 

It cannot therefore be disputed that, if, on the 
failure of the holder to pay revenue, the Maha- 
raja has to pay it, he may recover the amount 
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Babuana gvMt— -(Concluded). 
by suing the holder for it and putting the pro- 
.perty granted to sale in execution of the decree 
obtained by him. Property, though imparti- 
>blG, may bo alienable (ri). 

Held, that a custom of inalienability of 
hahiiana property was not proved in this case 
(b). Durgadut Singh v. Mahapaja Sip Ramesh- 
wap Singh Bahadup and Tapadut Singh alias 
Taranandji v. Maharaja Sir Rameshwar 
Singh Bahadup, l.S G.W-N. 1013 (P.C.) 6 M. 

L.T. 68 11 Boni. E.R. 901 -6 A.L.J. 817-36 

C. 943-10 C.L.J. 233-19 M.L.J. 567. 

Lord Macnaohtkx, Loud Atkinson, 
Lord Coi.iiiNS, and Sir Andhrw 
SCOHIiK. 

Ilefetences l.\. 15 l.A. 51 (65) 

‘(66) and 3C.W.N. 4 15 --26 I. A 83, relied on. 
(b) 15 I A. 51 (65, 66), R. 

Bailee. 

Rule as to validity of delivery by the, to one 
of several joint bailors— Scope of the rule. 
See Hindu Law (Partition), No. 7, 5 Ind. 
Cas. 343. 

Banker and Customer. 

(1) Direction hi/ ciistouier to jmrekaHe (Joe- 
erninent fjcoinissortf note with money to his 
credit with the bank, and promise by 
Danker accordunjly — Bankruptcy — Insol- 
vency — Ihniker whether a trustee — Failure 
by hanker to purchase --K fleet . 

L had, on the .Otli August 1906, Ks. 600 
standing to the credit of his current account 
with A & Co. On tlie above date ho wrote to 
A Co. requesting them to buy on his behalf 
a (roverninent promissory note for Rs. 1,000 
when the amount of his current account reach- 
ed that sum. On the .30th September I'iOO L 
again wrote requesting A Co. to buy the 
promissory noteas there was then Us. 1,000 to 
his credit. On the 10th October, he, not 
having received any reply to his letter, inter- 
viewed some of the odicors at the Bank who 
told him that no reply was necessary as his 
instructions would bo carried out in due course. 
But in fact A & Co., never brought any promis- 
sory note before they suspended payment on 
the 22nd October 1906. 

Per Munro, J . — It was competent to 1j to 
give such directions, as would thereafter cause 
A & Co. to hold the money in a fiduciary 
capacity. In the face of L's spccihc directions, 
A & Co. wore not entitled to use the money as 
ibeir own, but hejd it in .a hduciary capacity. 


Banker and Cuetomep— (0enfi9m<»d). 

When money is handed to a Banker for the 
specific purpose of purchasing securities, the 
Banker has only a special property in the 
money so handed to him, and if ho became a 
bankrupt while securities were unpurchased, 
the money would not go into the general ac- 
count in the bankruptcy, but the whole amount 
must be paid to the customer (a). 

J*cr Abdur Rahim, (Contra). A mere 
direction by L to A d: Co. to buy Government 
promissory note, followed by a promise on 
their part to carry out the directions, cannot 
have the effect of making A it Co., bankers or 
trustors with respecit to the amount in ques- 
tion, without ail entrustment or bailment. 
Some unequivocal act on ti e part of the debtor 
is necessary, showing that he had changed his 
position into that of a bailee with respect to 
the money due from him. A mere promise to 
carry out the directions of the customer, so 
long as he does nothing towards appropriating 
the money to any specific purpo.so, will not 
sullice, for such a promise can have no highcji* 
legal effect than a promise to pay the debt. 
Something has to be done, which would enable 
the Court to say that a particular sum is held 
by the Banker as trustee or agent for some 
specific purpose, and which he is bound to 
keep apart from his own money. An entry to 
that effect in the Banker’s books might be a 
sulficieut act of separation or appropriation 
ib). The Official Assignee of Madras v. Lup- 
prian, 7 M.L.T. 151 -5 Ind. Cas. 312 = 33 M. 
115. 

Munro and Rahim, .t.i. 

References: — (a) .39 L.J, J'lq. 635, N,F,\ 
(1900) 2 Q.B. 504; 3 App. Cas. 325 (334) ; 14 
East 590 ; L.R. 9 Ch. App. 561 (508), F . ; O.S. A. 
27 of 1908, R, fh) 39 L.J. Eq. 635, R. ; O.S. A. 
27, R, 

(2) Money t n jt.red deposit — Deman i at 
maturity — Whether Danker a trustee for 
the creditor, 

Pei Munro, J . — When a person pays money 
into a Bank, then, if nothing further appears, 
the money becomes the money of the Banker, 
who is entitled to mix it with his other money 
and use it as his own, but is bound to return 
its equivalent by paying a similar sum to that 
deposited with him when he is asked for it. In 
such a case, the relationship between the 
Banker and the person paying the money is tha t 
of ordinary debtor and creditor. The person 
paying the money, may, however, at the time of 
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Banker and Cuitomer— (Co?»/i7w«d). 
payment, i;ive directions to the Banker, which 
put the relationship upon a different footing and 
give it a fiduciary character. When this is the 
case, the money does not become the money of 
the banker. He is not entitled to mix it up 
with his own money and use it, and if he does 
so and afterwards fails, the unspent balance in 
his hands must be taken to include the money 
which it was his duty to keep separate and not 
to use, rather than the mono}* which he had 
the right to dispose of. It is on this principle 
that money held by a banker in a fiduciary 
capacity may, if he fails, be recovered in full 
out of the general assets. 

Such directions as would cause the liankcr 
to hold the money in a fiduciary capacity may 
bo given cither at the time of payment or 
sul»scquently with the same result. 

Held that, when a banker receives a 
customer’s demand lor repa\m"nt, it was his 
duty to remit the money at once. After the 
demand, the Banker held it in the s iino way as 
if, on the day the demand was made, the 
customer had received the mones and had then 
handed it back and asked the Banker to hold 
the money for him in trust, pending rcmittince 
to him at a future date (n). 

Per Ahdur Rahim, J. —Ordinarily mone\ paid 
into a Bank on current or d<‘posit account is no 
longer the customer’s money but the Banker's. 
The hanker is a debtor in respect of such 
moneys, and not a tru-.tec. 

A creditor is not competent, simply by 
making a demand for his debt, to turn his 
debtor into .i trustee with respect to the anumnt, 
without the debtor having ever at any time 
accepted such a position. 

The relationship of debtor and creditor must 
be taken to continue until it is terminated by 
payment, unless there is an agreement t<» hold 
the amount in trust for the customer, or to 
apply it in a particular manner as his agent, 
and something is done towards effectuating 
the trust or applying it for the specified 
purpose, and a new and different kind of rela- 
tionship would be established between the 
parties in substitution of the old. The position 
of Bankers and customers inter se, discussed. 
Oflloial Assignee of Madras v. Ramaohandra 
lyCP, 7M.L.T. 214 -33 M. 134 = 5 Ind. Cas. 
074. 

MUNBO and RAHIM, JJ. 

References .—8 Ch. 144 ; 2 H.L. 28 ; 13 Ch.D. 
G96; 34 L.J. Eq. 301 ; U Ch. I). 301 (311); 54 
Ti.J. Ch. D. 439 ; 8 Ch. App. 144, K. 


Banker and Cuatomep— (CoTtfiiuurcf). 

(3) Banker and Customer — Fixed deposit— ^ 
Fxpiry of period— Bank, whether trustee or 
debtor, 

KhadRs. 1,600 on fixed deposit with A. and 
Co., from 17th October, 1905 to 17th October, 
1900, the conditions being that, after the 17th 
October, 1906. no interest should be payable 
unless the deposit was renewed. After 17th 
October, 1906, K sent up his deposit receipt on 
due course for repayment* of the money, but 
before re- payment was made, A <&; Co. failed. 

Held, that the money continued to remain 
as a deposit after 17th October, 1906. 

A creditor cannot transform his debtor into a 
trustee by doin inding the re-payment of the 
debt. The official Assignee of Madras v. 
N. Krishna Bhatta. 7 M.D.T. 416 (P.B.). 

MlIitiEll, MunkO and AHOUR R.\HIM, .1.1. 

References : — 8 Ch, App. 141, not Airpl, 

( 1 ) Banker and Customer — Defxysit — Ayree- 
meat by Banker to purchase Goceniment 
promissory notes — Failure of Bank ^Trust . 

A & Co., Bankers, agreed to purchase 
(iovernment promi.s.sory notes for an amount 
held by them in deposit on behalf of the re- 
spondents, but before they could do so, they 
suspended payment. 

Held, that no fiduciary relation was created' 
so as to entitle respondents to claim return of 
the deposit. The Official Assignee of Madras 
Y. The Society for the Propogation of the 
Gospel, 6 Irrl. Cas. 212 --8 M.L.T. 80. 

MILLER, MUNUOand Aimi R HAHIM, JJ. 

Reference : — Lupprian’s ease (Letters Patent 
Appeal, No. 138 of 1009), F. 

( 5 ) Deposit — Ayreemont by Banker to buy 
s&ivrUies for customer — Failure of Bank — 
Trust, 

A A: Co., Bankers, agreed to buy securities 
for the respondents, whose moneys they held 
in deposit. Before doing so, however, they 
.suspended payment. 

Held, that the above agreement did not make 
k. and Co., trustees for the amount in deposit. 
The Official Assignee of Madras v. The Socie- 
ty for Promoting Christian Knowledge, 

6 Ind. Cas. 240 = 8 M.L.T. 52. 

MiLLKR, MtTNRO and ARDUR Rahim, jj. 

Reference : — Lupprian’s case (Letters Patent 
Appeal, No. 138 of 1909), referred to, 

(6) Remittance to Banker to purchase shares 
— Failure of Bank — Trust, 
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3ankep and Customer— 

Respondent remitted to A and Co., Bankers, 
a cheque to purchase shares in certain com* 
panics. A & Co. bought some .shares, and ; 
before completing the purchase they failed. 

Held, that A Co. stood in the position of . 
trustees to the respondent, and the latter was 
entitled to a refund n{ the unspent balance of 
the money. The Offleial ABsignee of Madras 
y. J. W. Irwin, (> Ind. Cas. 250 -8 M.L.T. 99. 
MlLLKn, ]\rUNUOand AlJDUR RAHIM, .IJ. ; 

I (7) Remittance to Rank to the credit of paijee ; 
— Payee not customer — Absence of instruc- . 
tioiis from payee — Nature of — * 

Failure of Bank — Fjfect, 

M.R. Co., remitted money to A & Co , to the | 
credit of H, the pajee. A. & Co., informed H, 
who was not one of their customers, that this ■ 
had been done, and asked for his instructions. , 
Before R could instruct, A <fe ('o. suspended i 
payment. Held, that it cannot be presumed i 
that A & Co., received or were intended to receive 
the remittance as bankers. The Official ! 
AsBignee of MadraB v. D. Rajam Aiyar, 7 
M.L.T. 401 (F B.) - 6 Ind. Cas. 883 - 33 299. 

MlLTiKU, :\IlJNHO and AHDUK R VllIM, .j.J. j 

Reference (1) 32 ^l. OH, 7wt AppU I 

(8) Banker and customer — Honey paid \ 
under suspense account petuiiny settlement 
of terms of investment— Nature of payment 
— Ownership — Heaniny of “ in suspense,'" 

M remitted money to A & Co. As and A & 
Co., could not agree as to the terms on whi.-h 
the latter were to hold the money in deposit, 
and pending further instructions from A. S: i 
Co., .said they would hold the money in suspense | 
account. , 

Held, per Miller, J. (Munro, J., ayreeiny), 
that, when a man pays money into a Bank, ' 
whether he is a customer or not, the presump- I 
tion, in the absence of other evidence, will be | 
that he pays the money in to be held by the 
Banker, as Bankers ordinarily hold the moneys 
of their customers, irrespective of the fact that j 
the claimant could have withdrawn the money 
if he could not come to terms of interest, period, ' 
or minimum amount of fixed deposit (a). 

Money ** in suponsc” means no more than > 
that the exact terms a.s to interest and period ' 
of deposit were not fixed, and that, once those ^ 
were fixed, the arrangement would take effect ■ 
from that date or possibly from the date of | 
.remittances (b). 


Banker and CuBtomer— (Confint^ed). 

Held, per Abdur Rahim, J, {co7itra) that 
money hold by a banker to a special suspense 
account, oven though under an agreement 
which entitles the banker to appropriate the 
money to his own use whenever he chooses, 
does not amount to payment to the banker, if 
the latter has not, in fact, appropriated the 
money to bis own use (c). The Official ABBignee 
of Madras v. Mellaparangavur Sarvajana 
Sahaya Nidhi, Ld., 7 M.L.T. 402 (F.B.)^G 
Tnd. Cas. 427. 

:\riLliKB, MuNKO and AHDUR KAHIM, JJ. 

References (a) 32 M. 68, F. (h) (1893) A. 
C. IHl, D, {Per Milter, J.) (c) (1893) A.C. 181, 
F. {Per Abdur Rahim, J.), 

(i)/ Cu/rent account depo At —Direction to 
banker to purchase Government jn’o-notes — 
Suspension of the Banker before purchase 
— Fiduciary relation, whether created — 
Indian Insoh'ency Act, S, 7d— Betters 
Patent, Ss. J5, 18— Appeal from order of 
Insolvency Commissumer — Division of opi- 
nion between Judyes heariny appeal — 
Further appeal, whether lies. 

Where the Judges of the High Court, bewar- 
ing an appeal from an order of the Commis- 
sioner in Insolvewncy, do not agree in their 
opinion, a further appeal lies under S. 15 of the 
Letters Patent. 

S. 18 of the Letters Patent confers the power 
which is given by S. 73 of the Indian Insolvency 
Act, hut that docs not of itself deny the right of 
further appeal, and there is nothing in the 
liCtters Patent to prevent the application of 
S. 15. 

.A more direction by a customer to his bjiiiker 
to apply money at his credit in a particular 
way does not liter their relation of banker and 
customer. There must bo something to show 
that the banker not merely undertook to change 
his position in the future, but that, by taking 
some stop to apply the money or otherwise, he 
did effect .. change of position* 

The respondent, who had a sura of money in 
current account with A & Co., Bankers, 
instructed them to purchase Government pro- 
iintcs for the amount. A & Co., replied that 
they would do so in due course. In the mean- 
time they suspended payment : 

Held, that the relationship of debtor and 
creditor was not affected, and that A Co., 
did not become trustees to the respondent for 
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Banker andCastomer — {Continued). 
the amount. The Ollloial Aseignee of Madras 
Y. A.E.A. Lupprian, GInd. Gaft. 387 = 8 M.L.T. 
101 . 

^riLIiER, ^lUNllO and ARDUU RAHIM, J.T. 

(10) Banicer and customer — Honoiirimj a 
draft genuine to all appearance — Suit by 
cusioh^er Jor recovery of money — Burden of 
lyroof —Foyyed draft — J^laint^ amendment 
of —Inconsistent idcadinys — Hand icriting— 
Value of expert evidence — Principal ami 
Agent — Default of misleading 

agent into doing something — Negligence — 
Signing a blank form — Fraudulent conver- 
sion of the form into a chegne — TAability 
of Banker for honouring such a cheque. 

Whore a banker pays money on a draft, 
signed by his nistomcr, siiid the draft and the 
signatun's thc;reon arc to all appearauee in 
order, the burden of proving, in a suit by the 
fiistoiner to recover the money from the Hanker, 
that the draft was a forgery, In's on the cnstumcr. 

The plaintiffs sued the defendants for the 
recovery of certain money paid Ijy the defend- 
ants on a draft, the signatures on which plain- 
tiffs alleged, were forged. After the plaintiffs’ 
case was nearly concluded, the plain tills asked 
for leave to amend the plaint and to raise a 
plea to the effect that, even if the signatures on 
the draft were genuine, the draft was not issued 
by the plaintiffs and was thus not a proper 
draft. 

Held, that the amendment could not he 
allowed, as it would have the effect of putting 
forward an entirely new ease for the plaintiffs 
inconsistent with the plaint as originally 
framed. 

The opinion of an expert in handwriting 
should be received with great caution .and 
should not bo relied upon unless corroboralccl. 

A principal, who has misled his agent into 
doing .something on his own behalf, which the 
agent has honestly done, would not be entitled 
to claim against the agent in respect of the act 
.so done. The question to bo determined in 
such cases is whether the agent was misled 
into doing the act by the default of the prin- 
cipal (a). 

If A employs B on his behalf to deal with 
articles of a certain dc.scription in a particular 
way, and then A, through inadvertance or 
otherwise, introduces among the 'articles with 
^vhich B is to deal a dangerous counterfeit, not 


Banker and Customer— (ConeZaJ^). 

distinguishable in appearance from it.s compan- 
ions, A is bound to indemnify B against any 
loss resulting from his dealing with the counter- 
feit as if it wore a genuine article within the 
scope of his employment. 

As between a customer and a banker, who is 
his mandatory, the duty on the part of the 
customer arises directly out of contractual rela- 
tion*- subsisting between them to take care that 
any cheque which he should buy him is not in 
such a form as to offer f.icilitics for being filled 
up in a way which would mislead the banker if 
reasonably vigilant. 

It is negligence to sign a document which 
somebody else may convert into a negotiable 
instrument for the honouring of which the 
hanker is to be held liable. 

The defendants were authorized by plaintiffs 
to accept and honour (diequcs signed by IM. M 
left in his office blank forms of drafts signed by 
him. Another person duly filled up a blank 
signed f(u*m and had tlui cheque cashed at 
dtdciulants. iUaintilTs sued defendants for the 
recovery of the money paid on the che(|ue 
(5). Held, the defendants wore not liable. 
Punjab National Bank, Ltd. y. Mercantile 
Bank of India, Ltd., 8 Ind. Cns. 98. 

UUSSKTiL, J. 

neferences:—{a). (1801) A.G. at p. 114; 60 
L.J. Q.B. 145 ; Gl L.T. 363 : :j0 W.R. G57 ; 55 
J.P. G7G ; L.R. 5 H.L. 395 ; U L.J. O.B. 201 ; 
27 L.T. 79 ; 15 W.R, 152, Bel. {b) (iflOG) A.G. 
511 ; 75 L.T. 253 ; 45 W.R. 124 ; G5 L.J. Q.B. 
593; (190G) A.C. 559; 75 L.J. P.C. 76; 22 
T.L.U. 74G ; 26 S.J. 360, /).: 4 Ring. 253 ; 12 
Moure 194 ; 54 L.J. (O.S ) C.P. 165 ; 29 R.R. 
5.52, htL 

(11) Lien of bankers for general balance of 
account under S. 171, Gontraet Act. See 
TNS01A’EN(iY At'lMl I AND 12 VlC., CHAP. 21), 
No. 5, .33 M. 53. 

Barrister. 

Practice -Ikirrister and Pleader — Authority 
to represent client —Distinction between. See 
CIV. Puo. Code (1S82), No. 61. 3 S.L.R. 
208. 

Begar. 

Nature of — Suit for. See ACT XVIIl OP 
1881 (CENTRAL PROVINCES LAND REVENUE) , 
No. 1, 6 N.L.R. 117. 
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Benami tranfiactiona. 

(1) Beiiami ptircUasc—^Purchase in name of 
mistress — Not sufficient in ooj that she inns 
intended to he be'nejited — Title of mistress 
— Evidence — Proof — Circumstances, 

Whore money was advanced by a person for 
the purchase of a certain property, the mere 
circumstance that the conveyance was made 
out in the name of his mistress, living under 
hit: protection, is not suflicient to raise the 
inference that he intended to benefit the woman 
ia). 

But the circumstances that the property was 
registered in the name of the woman who was, 
therefore, the only person legally entitled to 
collect the rents, that the person advancing 
the money possessed a number of other proper- 
ties none of which was put in the name of the 
woman, that the value of the property in the 

Oman’s mime was very small and that the 
woman’s right to the property was not disputed 
until some six years after the man’s death, arc 
enough to show that the title passed to the 
woman. Jitan Prasad v. Musaammat Man- 
barta Kuer, 5 Ind. Cas. S5. 

TlAUIN(JTON and CHATTKU.IKE, .M. 

References : — 10 Ves. 360, K; (190*2) 1 Oh. 
28*2, JJ,; *26 C. 227 (P.C.) ; 26 I. A. 38 ; 3 C. 
W.N. 113; 10 C.W.N. 570 (P.C.) ; 3 A.L.el. 
353 ; 3 C.L.J. 481 ; 8 Bom. L.R. 379 ; IG Al.L. 
J. IGG ; 1 M.L.T. 137 ; 33 C. 773, R. 

(Va) Renamidar — Rifjlit of suit — Suit for 
2 )ossession by one co-sharer of his share t if 
maintainable — Kvidence Jet (I of 
Ss, d'ri (.5), 90^ 11 o — Statements about birth 
and death of relaticeSj admissible — Pre- 
sumption infaour of old documents — Copies, 
whether ]jrcsumplion applicable to copies 
wluni ojifjinals destroyed — Adverse posses- 
sion— Assertion of absolute title by life- 
tenant— Estoppel — Contract without jioirer 
of performance — Subsequent acquisition of 
'power — Lessee haviiuj notice of deed fm miny 
part of title of lessor — Constructive notice 
of contents of deed — Transfer of Property 
Act (IV of ISHU), S. 48 — Specific Act (I of 
1877), S. 18. 

A bonamidar cannot maintain a suit for the 
recovery of the property (n). 

A suit, which is not really for setting aside 
alienations, but for recovery of property on the 
ground that the life-tenant could not confer any 
title that would subsist after her death, and 
that the plaintiffs arc entitled to possession 
since her death, is maintainable by one co- 
sharer for his share only. 


Benami transactions— (Uonfintied) . 

The wording of S. 32 (5) of the Evidence 
Act, “relation to the existence of any relation- 
ship," is wide enough to include statements 
about the birth and death of relatives, which 
events either commence or terminate the 
relationship (5). 

The terms of S. 90 of the Evidence Act 
are wide enough to include copies within its 
mischief ; therefore, the presumption allowed 
by the section may be applied where the 
original of a document sought to be proved has 
been destroyed and only secondary evidence of 
its contents in the shape of a certified copy is 
available (c). 

An assertion of absolute title by a life-tenant 
does not constitute adverMt possession against 
the reversioners (d). 

A person, who enters into a contract without 
the power of performing it at the time, is 
hound to perform it if he subsequently acquires 
the power (e). 

A lessee or ai purchaser, haviug notice of a 
deed forming a part of the chain of title of his 
lessor or vendor, has coi^strnofeivo notice of the 
contents of such deed (/). Shoo Lai Singh v. 
Chowdhry Qoor Narain, 7 Ind. Cas. 218. 
ClIATTKKJKK and VINCKNT, JJ. 

References: —(a) IG C. 3G4 ; 25 C. 98 ; 3 C.W. 
N. 20; 25 0. 871; 3 C.W.N. 12; 30 0. 2G5; 7 C.W. 
N. 229, F. (b) 20 C. 7.58; 21 0. 2G5 ; V C.W. 
N. 270, F. (c) 5 C. 88G; 6 O.L R. 199 ; 22 
A. 294 at p. 303, F. (d) 27 C. 156 (P.C.) ; 26 
T.A. 216; 4 C.W.N. 274, F. (e) 8 C. 138 ; 10 

C. L.R. G6 ; 2 O.L.R. 382 ; 5 C. 2.52 ; 4 C.L.R. 
150 ; 4 B. 34 ; 3 A. 805, Ref. to. (/) 17 Ch. U. 
353 ; 60 L. J. Ch. 612 ; 44 L.T. 728 ; 29 W.R. 
707, F. ; 10 M. 301 ; 19 LA. 221 ; 20 C. 1, 
?'elied upon> 

(2) Suit on a bond — Benami transaction. 

When the obligor of a bond knew ac the 
time of its execution that the obligee was 
only a beramidar for the real owner whose 
name was disclosed at the time, it is open to 
the obligor to set up the title of the real owner 
in answer to a suit on the bond (a). Sesha- 
chap Y. Raghavendrachap, 15 M.G.C.R. 200. 
Krishna Rao and Sktlur, jj. 

Reference (a) (1907) 12 Mys. C.C.R. 167, 

D. . 

(2-a) Purchase by father in name of son — 
Benami purchase^Presumption, 
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Benami iV9m9,ci\on^— (Concluded), 

In India, when a piece of land is bought by 
a parent in the name of his son with his own 
tiioney, the prima facie presumption is that it 
was l)Ought benami in the name of the son, 
and if it is alleged to have been purchased for 
the advancement of the son, the burden of 
proving tj^at fact lies on the party asserting it. 
Meeyappa Chetty v. Maung Ba Bu, 8 Ind. 
Cas. 460. 

KOX, C.J., and L\\IiriKTT, .1. 

(2-b) Pre-emption — Suit against ostensible 
purchaser — Rail purchaser not nude paruv — 
Suit not maintainable. See PRK-KMPTION’, 
No. 60. 8 Ind. Gas. 627. 

(3) Pro-note — Plea of exec’ution as benaiiii- 
d.tr— Validity. See (JOXTWAOT Atrr, No. 2. 

7 ISI.L.T. 85. 

(4) Benamidar, promissory not j execute 1 in 
the name of — Suit against cxO(Jiitaiit and bo- 
namidar. See PUOMISSDUY NOTI<b No. I, 7 
M.L.T. 178, 

(6) Effect of —Rights of benamid ir. Sec Cl\ . 
T»K0. Code (1882), No. 148, 8 M.L.T, 151, 

(Gj f'urchase with one’s own funds — Right 
to possossion. See POSSESSION, No. (1, 8 jNI. 
li.T. 283. 

{7} Decroe-lioldor bidding through a hctiaini- 
dar — Misrepresentation of value — Substantial 
injury — Eraud —Sotting aside sale. See (hv. 
IMIO. Conn (1882), No. 141, a ind. Gas. 1.^5. 

(5) Execution .igainst stranger on the ground 
th.tt judginerit debtor was hi'irimidar for him 

— Legality. Sec EXECUTION OK DiU UEE, 
No. 11. M G.W.N. 774. 

|8/ Purchase by decree-holder without l(•a\c | 

— Defendant a benamidar — ^laintainability of 
suit for recovery of money. See CiV. PUO. 
Gooe (1882), No. IG3, 7 A L.J. G23. 

(10) Benamidar mortgagee — Right of suit. 
See PIjEADINOS, No. G, 7 Ind. Gas. IGG. 

(11) Purchase by one of joint decree-holders 
on lichalf of all— Gertificate in the name of the 
purchaser alone —Btoinmi purchase. See Gl\ . 
Pro. Code (1882), No. IGI, G Tnd. Gis. 374. 

(12) Right of, to sue — .Adver'^e order under 
S. 336, C.P.C.— Limitation. See LIMIT UON | 
ACT (1877), No. 42, S M.L.T. 377. 

(13) Suit for rent — Tenant’s defence that 
plaintiff is — Estoppel. See LANDIjORD AND 
Ten.ANT, No. 47, 7 Ind. Gas. 846. 

17 


Benefit of doubt. 

— to be given to defendant. See CUSTOMS- 
(PUN.JAH— ALIENATION), No. 4, 8 P.W.R. 
1910. 

Bengal Estates Partition Act. 

See Act VIII OF 1S7G. 

Bengal, N.W.P. and Assam Civil Courts Act. 

Sec Act XII OF 1887. 

Bengal Survey Act. • 

See A(’T V OF 1875. 

Berar Inam Rules. 

/lu/c r (2 ) — Inn 1)1 to the lineal descend- 
ant a of (frantce for peisonal maintenance 
— Nnlnie of nitej-fsl rnnfvned upon the 
claimant —Poirer nf alienation. 

An Inam gr.inted under Rule V (2j of the 
Berar Inam Rules, to a gr.intec and his direct 
lineal heirs and undivided brothers, confers 
upon each holder, in turn, an estate for life 
only, wliieh is absoliiUdy inalienable, by any 
proee.ss which might take the estate out of the 
f.vmily for whose perpfUual inaintenanee it was 
j made, or so as to defeat, delay or incumber the 
j enjoyment thereof by any sucee.ssor after the 
alienor. Kristnaji v. Manwar Ali. G N.L.R. 
72 -G Ind. Gas. 821. 

STAN VON, J.C. 

fiefenatccs . — 2 B. 629 and 3 i». 18G, Tl. 

Berar Land Revenue C9jde. 

(I) S. 7*J — Kjcctmenl su.it — Sotice to quit — 
(knnphnnre trifh station — Whether plaint 
itself can he ticrepted as notnki — ftir/hts of a 
party to ^nit, h.ur a\ceit(n)ied. 

The re«jnirenients of S. 79 .is to notice must 
bo strictly complied with, before a landlord will 
be entitled to -iiie to ejoct his tenant (a). 

A plaintiff must -.noceod on the basis of his 
rights as ilie> stooil at the time he filed his 
.-.nit, and not. uii nglits subsequently ac(juired 

So when; notice is nceessary in a suit by a 
landlord to eji'ct hi.s Umant, the suit in itself 
will not be regarded a-, a notice (e). Udebhan 
V. Jagannath, G N-L.R. 17 --5 Ind. Gas. G'JO. 
SKINNER, A. J.C. 

References:— (a) 8 B. 228 ; 9 C 48; 24 C. 
720 and 27 C. 570. H. (6) 21 M. 288 and 2 Q. 
B. 135 (142), F. (c) 25 W.R. 329, Appl. ; 20 W. 
R. 401 and 23 W.R. 440, R. 
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Berar Land Revenue (Concluded), 

(2) S- 206'-Co'O(;ciipant of land in Berar — 
When a co-Kharer loses his rif^ht of pre-emption. 
Sec PHK-KMPTION, No. 28, 0 N.L.R, HG. 

Betrothal. 

Parties — Suit fur dnmatjvs fur breach uf a 
cmitract oj betiuthnl. 

Where the minor plaintiff sued through his 
next friend for broaoh of a betrothal contract 
entered into between the plaintiff’s father and i 
the defendants, the father and uncle of the girl 
betrothed, held, that the minor plaintiff, for 
whose bt'.nefit and on whoso h(*half the contract 
was made, could sue for damages in respect of 
that breach (a). 

Held, also, that the part; ig.iinst wlmiii the 
suit lay was the father .jf the girl, and not the 
girl herself, as sVie was no direct party to the 
contract, and the person guilty of the breach 
was the father. Nabi Bakhsh v. Rahim 
Baksh, 88 IMi. 1909 -12 LMi-K. 1910- 
JoifXSTONK and Katti<;AN. .1.1. 

Peferences :-{a) .8 P.K, 1909; 171 \\H. 1882, 

21 B. 2.8 ; 49 P.R. 1906, F. 

Bhagdari Act. 

Sec Act Vof 18(12 (JJOMOAV). 

Bid. 

(1) ArrangcMriiMit between poisons not to bid 
against each other- No fraud. See ClV. Pho. 
cons (1882), No. 158, IbOP.W.R. 1909. 

(2) Court sale — Acceptance (jf hid by oflicer of 
€ourt-~Effect. See ^iv. Pno. CODF (1882), 

No. 148, 8 M.L.T. 154. 

Bill of Exchange. 

Holder and acceptor— Accmnniodatioii ac- 
ceptor— Contract to treat the ac ceptor as surctv . 

See A(‘T XXVI OP 1881 (Nkootiaiuj. In- 
STUL’MKNTSl, No. 7, IIIO.C. 20G. 

Bill of Lading. 

(1) Bill of Ijadimj — Iiiterpretatinu—'^^nt 
responsible Jor niarlcs"' —KlTert and meaning 
—Kndorsement in blank Negotiability— 

Bill of Lading Act - Object of — Whether 
affects other rights. 

Plaintiff ordered from T. & Co., 1G5 Austiian 
Rough Boards of different sizes. The goods 
were shipped to Karachi per S.S. ‘‘Cisela.*’ The 
Bill of Jjading showed that the goods were 
consigned by T. & Co. “To order,” and de- 
scribed the goods as “ 165 pieces white woods 
planks” marked ” 026 imported by E.A. 
Nathani, Karachi, produce in Austria.” Added 


, Bill of Lading — (Concluded) . 

; to the description are the words ” Not respou- 
: siblofor marks” printed conspicuously in violet 
; ink. The Bill is endorsed in blank by T. A 
Co, On the arrival of the .ship at Karachi, 

■ several consignments of white wooden planks 
i besides that of the plaintiff were delivered to 
! the Port Trust, which granted rccglpts show- 

■ ing that altogether 808 “ loose wooden pieces” 
with “marks various” were landed. The plain- 
tiff obtained the Bill of Bading in respect of 
his goods from the Bank on payment of the 
money duo to the shipper, and caused his name 

! to be written on the back of the Bill. Un pre- 
senting the Bill, ho obtained delivery of 1G2 
planks bearing his mark, and was offered .8 more 
not bearing his mark. Tin- plaintiff refused to 
take delivery of the threi' pl.iuks and sued the 
I’ort 'rrust and the ship for the value of the 
planks, y/e/d, th.at, by endorsing the Bill of 
ijading in blank, T. A Co., rondored it a nogo- 
tiahle instruinont, and it could pa.ss from h.ind 
to hand by mere deli very, so as to affect the 
property in the goods, and that the plaintilT 
who obtained delivny of the Bill accompanied 
by an endorsement became the owner of the 
goods and was entitled to sue. 

y/e/<i, also, that, as owner of the goods, the 
plaintilT bad open to him, under the common 
Jaw, all the several forms of suit in tort. He 
eould sue the Port Trust in “detinue” for 
wrongfully retaining the possession of the goods 
or for “ conversion ” if they had givem^o any 
other consignee. 

I he Bill of Lading Act was intended to meet 
the case where the goods in respect of which 
Bills ol Lading purport to he signed, have not 
boon laden on hoard, and does not affect the 
rights .such as those of the pl.aintiff. 

Held also, that the object of inserting the 
proviso “ not responsible for marks ” is to pre- 
vent ihe Bill of Lading having its ordinary 
effect of being evidence against the ship that 
goud.s marked as stated in the l>ody of the bill 
wercactuaMy shipped, and it lies on the plain- 
tiff to prove that the three planks bearing his 
mark were actually committed to the custody 
of the Port Trust or were delivered to some 
other consignee. The Karachi Port Trust v. 
Ismailgi Ameeji, 3 S.L.R. 203. 

Kniuht and Crouch, a..j.c. 

Bill of Lading Act. 

Object of. See BILL OP LADING, No. 1, 3 
S.L.R. 203. 
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Birt. 

(1) Meaning of — Registration of hirt deed. 
See Registration, No. 3, 8 Ind. Cas. 725. 

Board of Revenue. 

Rule of, regarding assessment of /laihs ultra 
vires. See ACT IX OF 1880 (BENGAL CESS), | 

No. 1, 5 Tnd. Cas. 264. 

• 

Bombay City Municipality Act. 

Sec ACT 111 OK 1888. i 

Bombay Civil Courts Act. 

See ACT XIV OF 1860. ■ 

Bond. 

Balance of account struck— Froinise to pay 
interest — Bond. See CONTRACT Atvr, No. I'J, 
186 P.VV.U. 1‘J10. 

Boundaries. 

(1) MoJeurari, ^htUak, ennatrurtion of --Con- 
flict hettreen nten and bnnndaru'a — It is* 
mily n'htni the boundaries of a land can be ■ 
ascertained n"th iierfect certainti/ that an 
intention to eon re if all lands comprised 
frith in those houndaries can be infen ed : if 
the boundanes are uncertain the intention 
should be taken to be to conveij the Sfjecijied 
(fiiantitij of land inthin those boundaries. 

Jleld^ upon a construction of the pattali in 
the ease, that the dimension specified were an 
c.ssential part of the description of the land 
conveyed and not a cumulative description of 
it which was to be governed by the boundaries. 

Held further that in the cii'cnin^tanccs of . 
the case the intention should be inferred to ’ 
have been to pass the specified quantity of land , 
only(o). Kumar Rameahar Malia v. Ram 
Tarak Hazra, 14 C3.W.N. 208 — 1 Tnd. Cas. , 
660. ; 

Doss and RlCHAItDSON, JJ. ' 

References:— {a} l.P.C. 436; 2Cb, 164. ‘ 

(2) Bnundarif — Thnk or snrveif map — Pre- ,• 

sumption — Dried up bed of river — Isolation 
from river — Fisher ij ri(jht—Civ- Pro, Code 
{Act XI V of S. Id—Chanijed state. 

It cannot be presumed as a matter of law j 
that the boundaric.s of an estate ' as shown on j 
the thak or survey map are identical with the ^ 
boundaries as they stood at the time of the ; 
Permiiuent Settlement ; but it is open to the j 
Court to presume, in the circumstances of a I 
particular case, that the condition of the loca- ; 
lity has not changed materially between the j 
date of the Permanent Settlement and the | 
time of the Revenue Survey (a). { 


Boundaries— (Cmic/iidfcd) . 

The dried up bed of a public navigable river, 
if not originally part of public domain, becomes 
private property so as to entitle the owner of 
the soil to all heels left therein completely iso- 
lated from the new course of the river. 

A.S the right of fishery, in ordinary course 
follows the title to the soil, a stranger cannot 
claim a right of fishery in an inl.iiid sheet of 
w'ater, the bed whereof is in private ownership. 

The authorities on the shibject of how far i 
right of fishery is aUccicd by a change in the 
course of a river, reviewed. Sarat Chandra 
Singh V. Kshitls Chandra Roy, 12 G.L.J. 216 
= 7 Ind. Cas. 140. 

MOOKKRJEE and 'fEGNON, .11. 

Jleferenccs : -{a) (1902) 30 C. 291 ; 30 T. \. 
4 4, R. 

(3) Onus of proof — Disputed boiindar.f — 
Waste nnd janfflc land. 

Wlu're the lauds in (|Uestion are waste and 
jungle lands and arc situated on the borders of 
the taluks of the plaintiff and the defendant, 
and no party has been exercising any aet of 
possession for more than twehe years before 
the suit : 

Held, that the ordinary rule regarding the 
onus incumbent on the plaintiiT has no appli- 
cation, that the parties -ire in the position of 
counter-claimants, that it is the duly of the 
defendant, as much as of the plaintiff, to aid 
the Court in ascertaining the true boundary, and 
that it is necessary for the Court to take into 
consideration the evidence adduced by both sides 
(a). Radha Kanta Basak v. Akhoy Chunder 
Dey, 7 Tnd. Cas. 1(J5. 

SHARFUDDIN, .1. 

References : -(a) 21 C. 604 (P.C.) ; 21 I.A. 39, 
relied upon. 

(4) TOrroncous boundary —Ac*] iiie.sceiico — 
Estoppel — Adoption of boundary in settlement 
of dispute— h:ffect. Sec CONSTimCTION OF 
Deeds, No. 2, 6 Tnd. Cas. 467. 

(5) Quantity of land sold cx ictly described — 
Boundaries uncertain— Intention of parties. 
See Sale, No. to, 7 Ind. Cas. 571. 

Broker. 

(1) Same broker for both vendor and vendee 
— Iiiability of broker — Mistake of router in 
transmitting message — Effect. See SALE, 
No. 11, 8 M.L.T. 353. 

(2) I^osition of. See CONTRACT, No. 10-u, 

8 Ind. Cas. 601. 
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Buddhist Law. 

1. — AnOI»TION. 

2. — DIVOUC’I:. 

3. -— ECCLKSlASTICAIi. 

3-a.— INHK UlT ANC KS. 

4. — Maiiuia(;k. 

5. — Pkk-i:mi'Tio\. 

1. — Adoption. 

(1) Definition and ru/lttfi of keittima and 
apatittha sons. • 

'I'bo heittinin ^on has tbc full rip;lits of inhcrit- 
of a nsitunl son whereas the apatittha 
:.( ii has only partial rights of inheritance. The 
a/)'ftittlin son has ne\ertholoss rights of inherit- 
aiicc. Looking at the definition of an apatittha 
r< n in the Digest of Buddhist Law, the term 
V. >iild seem to refer lo a foundling, a child ca- 
sii.iJIy adopted whether its parents and relatives 
:ire known or not, a child casually <adoptod and 
brought up in the family of the adoptive parents 
being abandoned b) its natural parents, a (diild 
e i.nally adopted through compassion, a desti- 
tute child r<i‘'Ually adopted. The principle 
underlying the dofinition of the term seems to 
be that an apatittha adoption is a compassionate 
or.e. which takes place in consequence of the 
child being destitute with no one to niaintaiti it 
tliri>ngh abandonment by, or the decease of, its 
n.Uiiml parents, or some such similar cause. 

Held, in tliis case, on a consideration of the 
probabilities and of the manner in which the 
bo’- wa^ treated, that the adoption wim keittima 
and not apatittha. Tet Tun y. Ma Chain, 
r. L.B.R. 2l(h 

HAUTNOIJ. and IVVKhKTT, -FJ. 

(l-u) Burmese lav and < nstfon — Adoptirni — 
Mode of proo! — VnbHcit]f — Infeiences fiom 
the facts of the life of parties— (Shild — 
Ad nit, 

Aftording to Burmese Law, no formal corc- 
r'f ’.ev is t)ecp‘'sarv to constitute adoption, .and, 
though adoption is a fact, that fact can cither 
be proved jis having taken place on a distinct 
and specified occasion, or may be inferred from 
■» course of conduct which is inconsistent with 
lUiy otJier supposition. But in either case 
publicity must be given to the relationship, 
and the amount of proof of publicity required 
will be greater in the cases of the latter catc- 
gor) . yvhon no distinct occasion can he appealed 
to. 

In many eases the inferences of the relation- 
ship existing, and the publicity of the relation- 
ship itself, may naturally be taken from the 


Buddhist Law~(Continued). 

1. — (Adoption) — (Concluded). 

facts of the life of the parties, apart from the 
verbal statements of those concerned. Thus 
when a child who h.as natural parents leaves 
those parents and its own homo, and is brought 
up in the house of another who treats it as a 
f<ather would a child, the inference fe not diffi- 
cult to draw, and the facts from which that 
inference is drawn arc public facts iieccssaril> 
known to all the persons, friends and acquaint- 
ances. But in the case of an adult, w'hcn the 
inferences to be drawn from “ bringing up ’’ 
are necessarily absent, and where the conse- 
quence of adoption is disinherison of these 
entitled to succeed by law, it is specially neces- 
sary to insist on .adequa*^e proof of publicity cr 
notoriety of the relationship. Ma Ywet Y. Ma 
Me, 1 1 Bom. L.fi. 1193 (P.C.) -5 L.B.R. 
ILS 10 C.L.J. 25.3-0 M.L.T. 302 3 Ind. 

(3as. 797 = 30(3. 970 19 M.L.J. 577. 

Loiin Macnaghtkx, Lojti) Dlxkdtx, 
L0T<D COLLIXS, SlH AXI>HK\\ ScOHIJ-l 
andSlU AliTHl'R WiLSOX, 

— -2.--DlYorce. 

(1) Suit for bare (linn re — Ma lntainabilitu. 

A suit for bare' divorce, w’ithont and as 
distinct from partition of property, will not lie 
under Buddhist Law. Nga Chit Nyo Y. Mt 
Myo Tu, I .B.R. (1910) 2nd. (,)r. 30. 

BIIAW, J.c. 

Heferenres : — T . B.R. ( 1 S97— 0 1) 23, affinin d ; 
IJ.B.R. 1902—03, H, Budd. J.aw, Divorce, 0 
orerriiled : T^.B-H. (1902 -03) Budd. Law, 
Divorce, 12, superseded : I'.B.R. (1901-00) IT, 
Budd. Law, Divoree, 3, It. 

(2) Right to guardianshi]) of children after 
their parents’ divorce. See ACT VITT OK ISOO* 
((tL’vrdians \xi) Wards), Nfi. 10, 5 L.B.R. 
133. 

3. — Ecclesiastical. 

(1) AiUhoritij of Thathaiiabairui — Jurisdiction 
of Civil Courts. 

Where a monastery is thinffikn property 
which was dedicated to the monastic body before 
the sect to which the defendants (schismatics) 
belonged came into existence, held that, 
according to ancient custom, the Thathana- 
biiing had authority to decide disputes relating 
to it. 

It is not theJprovinco of the Civil Courts to 
decide whether an order of the Thathanabaing 
or any other Ecclesiastical authority is strictly 
in accordance with the Vinaya or not. 
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Buddhist Law— {Continued), I 

3. — Ecclesiastical— (OJuci/tr/tW) . ' 

A defendant may object to the jurisdiction of 
a Civil Court, but if he declines to appear to 
contest the case on the merits, he does so at his 
peril, and, if, on appeal, the question of juris- 
diction is decided against him, he will not be 
allowed t^ reopen the case on the merits. 
U. Kuthala v. U. Sanda, U.B.H. (rJlO), 2nd 
Qr, 36. 

McColl, I.C. 

3 a. - (Inheritance). 

( 1 ) InJici'itaucc—tjldLat t eiu:cscntative of eldest 
child Hinkbuj u'ith surriviwj uncles and 
aunts. 

In Jiuddhist iiaw,agrand-child, whose parents 
have pre-deceased their parents, is entitled to 
rank with the surviving uiicdes and aunts, only 
if he is the eldest representative of the oldest I 
child, the other grand-childicii taking only one- | 
fourth of the share that their parents would have I 
enjoyed had they survived. Ma Thin v. Ma | 
Nyein, iS I ud. Cas. r/Jl. j 

i^^hld::TT, .1. i 

Refeiencc . — 1 L.15.U. J<J8, F. \ 

-- 4.— (Marriage). 

^1) Mai ruuje if minor icithoiU parents^ con- ' 
sent — Siitj<ie>faent co^ha Oita turn in paienVs 
honf^c — Frouj of consent, 

X. a minor girl, who eloped from her parents’ I 
house with B, returned to her parents’ house • 
and lived and eo-habited there with B, and ate ' 
together with him there : | 

t/eld, that it was a perfectly valid marriage . 
according to Burmese Buddhist I jaw, and that 
the subsequent consent of the parents may be ; 
presumed from their conduct towards A and B. ' 
Qwiie : Whether theconsimt of the parents 
is essential to the validity of the marriage of a 
minor child ? (a) Maung Chit Pe v. Ma Tin, 8 , 
Ind. Cas. 437. | 

KOlilNSON, .1. I 

lieference : — (a) J L.B.U. 2‘J7, doubted, 

(2) Marruuje — Custom— Chinese Buddhist — i 
Validity of marriatje with Burnwse Bud- > 

dhist — Necessary facts to be proved. | 

Where it is sought to establish a marriage | 
between a Chine.se Buddhist and a Burmese • 
Buddhist woman, it must be shown that the ' 
practices the husband followed differ from those ; 
followed by all Chinese Buddhists and arc the ^ 
peculiar characteristics of Burmese Buddhists. 


Buddhist Law — (Condmled), 

4. — (Marriage)— (CoHc//tded). 

No presumption as to his being a Bunneso 
Buddhist can be drawn from the fact that be 
liears a Burmese name, h'or it is a matter of 
common knowledge and experience that China- 
men, long resident or born in Burma, adopt 
Burmese iiaines. 

In such a case the customary law applicable 
to Chinese Buddhists must be followed. Maung 
Tun Tha v. Ma Pu, 8 Tnd. Cas. 452. 

J\\RMyrT, .1. 

lieference : — 2 Tj.B.K. ‘Jo, F. 

(3) House built during coverture on land 
belonging to wife alone -rresumptioii of owner- 
ship — Power of one of parties to marriage to 
deal with joint property. See 'ruANKKKH OK 
Pkopeutv Airr, No. 12, 8 Ind. Cas. 600. 

5. — (Pre-emption). 

Cleaning of “ phy.sieal posse&.doii.” See LIMIT- 
ATION Act (1877), No. 10, S liid. Cas. (J03. 

Building. 

(1) Ho-building — What i^. See MUNICH’ MJ- 
tij:s. No. 1, C N.L.K. 5.1. 

(2) —upon another's land — Right to compens- 
ation. See L.ANl) SlI'I’, No. 1, 78 P.W.R, ‘ 
1‘JIO. 

Bundlekand Encumbered Estates Act. 

See Act I OK 1003 (N.W.I’.). 

Burden of proof. 

(1) — as to whether property in the hands of 
widow is part of her hu>l)an«i’s state or not. 
SeeClV. PRO. Col)K(18S2), No. 1. 7 M.L.T. VJ. 

(2) In cases of negotiable instruments — Bar 
den thrown on wrong party — Revision. Sec 
NEooTiAHiiK Tnstru:mi:.nts, No. 1, 25 P W. 
R. 1010. 

(3) Suit for resumption — IMea of service jii 
lieu of land — Kiijoynient of land for 40 years — 
Burden of proof. See RBSUMi’TlON OK LAND, 
No. 1, 8 M.L.T. 82. 

(4) Importance of— <,|ucstion of onus in Cr^ut 
of appeal — Practice. See HINDU L.VW (JOINT 
FXMIDV), No. 10, 12 Bom. L R. 801. 

(5) Tenant in posse.ssioii of some land of 
Zainindars — Land not contiguous to holding - 
Encroachment— OaziS. Sec L-VNOLORD AND 
Tenant, No. 41, 12 C.L.J. 376. 
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Burgadar. 

(1) Burgadar, if tenant — Suit for hiirga 
rent, if mainlninable in Small Cause Court 
— Small Cause Com ts Act {IX of 1887), 
Sch. II, cl. (6). 

Sottlement with n burgadar, under which he 
undertakes to cultivate the land forca half share 
of the produce, the remaining half going to the 
owner, does nor In itself create the relation of 
landlord and tenant between the parties. A 
suit for rcco\ery of the price of his share of the 
produce by the ow'ncr is maintainable in the 
Small Cau^e Court. Kade Mandal v. Ahadali 
Moia. M C.W.N. 639 = 6 Tnd. Cas. G91. 
JKNKINS, C..T., and I)()S», J. 

Calcutta Municipal Act. 

Sec ACT III OF 1899 (DEN(iAli). 

Canceiiation of documents. 

Suit for — Limitation. See LIMITATION 
Act aiYSOUE), No. 6, 15 M.C.C.U, 75. 

Cantonment. 

(1) Cantonment, land in ---r resumption in 
respect of ^uvh land — Adierse possession — 
liimitation. 

in the beginning of the l9lh century, one 
Lieutenant Young, having built a house to 
quartc'r his regiment, aLo appropriated a piece 
of land adjoining the same, situated within 
Cautoiiineut limits and subject to Cantonment 
rules until 1874, when it w'as m.ade over by the 
Military authorities to the Ci\il authorities. 
Sixty years had not elapsed since the acqui.si- 
tion of the land by the defciutant : --Held that 
the suit was not i)arred by limitation. 

.A party who builds a house in Cantonments 
must be taken to have derived bis title to 
occupy the land from the Military authorities, 
and their pow'er to make a grant of it eaiV only 
bo co-ex tensive with their own tenure of the 
property and no assignment by them can sub- 
sist bcyiiiid the period the land might remain 
subject to Cantonment regulations. Bank of 
Upper India y. The Secretary of State for 
India in Council, 2 A.L.J. 1194. 

Stanley, c .1., and Bankimi, j. 

Jieference G All. 148, /f. 

Cantonment Committee. 

— is a public servant— Notice of claim neces- 
sary. Sec Civ. iMio. CODE (1908), No. 6, 12 
Bom. L.R. 615. 

Cantonments Act. 

See ACT Xlir OF 1889. 


Caste. 

(1) Caste matters — Cognizance by Court — 
Princijdes of English law not applicable to 
castes — AuUmotny of caste — When Court 
mill interfere in caste matters — Trustee can 
only claim inspection of documents relating 
to trust. 

A person, who is a trustee of a caste fund,, 
has no legal claim to a roving inspection of 
all caste documents, on the ground that some 
of such documents may pos.-sibly bo found to 
contain entries bearing upon questions of ex- 
penditure having some connection with the- 
trust- 

A right to inspection of documents belonging 
to a caste, existing in any person by virtue of 
bis being a member of the caste, cannot be 
evolved by a reference to Kngl'sh law. 

A Court will not grant a decree for the en- 
forcement of a privilege granted by a caste, 
because such a privilege may be taken away 
b3' the caste at any time and the decree may 
be rendered nugatory. The proper tribunal in 
aueh cases is the caste itself and not a Civil 
Court. 

“ Autonomy of a caste ” must at least mean 
that, where rights to property arc not involved, 
all matters of internal nianagemeut must be- 
left to the decision of the caste. 

Courts will not interfere where the rules of 
the caste make special provision of the question 
in dispute. 

Where there is a question in dispute between 
the caste and a section of the caste, it is out- 
side the jurisdiction of the Court. 

The Hindu caste is a unique aggregation so 
whollj" unknown to the English law that 
English dtv'isions concerning English Corpora- 
tions and partnerships tend rather to confusion 
than to guiuance upon matters rel.iting to 
caste. A llindii caste ma^’ have points of rc- 
seinhlancc to English Corporations and partner- 
ships, but its points of difference appear more 
numerous and radical. 

Where according to well-established princi- 
ples certain questions have been removed from 
the jurisdiction of the Court, they cannot be 
brought within the jurisdiction, on the plea 
that the Court has inherout jurisdiction to do 
what justice requires for the parties before it. 
That plea cannot bo urged in order to extend 
the jurisdiction of the Court, but to meet the 
objection often raised that, in matters w'ithin 
the jurisdiction, the Court can only exercise 
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Caste —{Ccnicludod ) . 

such powers as arc expressly given by the legis- 
lature and no others. 

To give rise to a cause of action for refusing 
the inspection of documents, which a person 
has right to inspect, it must be established that 
an express demand was addressed to the proper 
(quarter ayd was distinctly refiisedi or, at 
least, that the other party showed by his 
conduct that he was deiormined not to do what 
was required. Jethabhai Nuraey v. Ghapsey 
Cooverji, 11 Boin.L.U 1014-34 13. 4G7. 
BATCH RTjOU and MAC:LK01>, .M. 

(2) Moaning of the rcrni. Sue IlINUL’ LAW 
(MAKHIAOE), No 1, 7 M.L.T. 17. 

(3) Caste matters - Ordi r of the spiritual head 
ol 11 community ri*si.r)ring .i person to caste — 
Claim for injunction icsiraining the person 
trom entering temple- -C.iiirtO of action. See 
CIV. Pro. Cook (iss-i), No, 3, 5 Ind. Cas. 57. 

(4) Suit for declar.ition to he (lalled the Ayya 
of irirametb— Maintiuijiljlity. See Kkc. 11 
OK 1827, No. 1, 12 Bom h,\l. 30S, 

Cause of action. 

(1) Cause of action S<tk — Aijicvnient taj jnir- 
chaser to imif louv in dischanje of incmn- 
Orances — Foilihe to futn jnr thiee ijeois — 
'Hireatof suit biici'ctiUoi'Hoj rnidoi — Vendor 
fining foi paifoirnt of jH'icc ‘-Whether gives 
to rise cnuNC oj (utioii—Paijuienl after salt 
-Awaul ol costs to pit ini - Vrofinelp. 

The defendants pun-ha.sed property from the 
plaintilf, underlakirig to pay the price or part 
of it to his creditors. For three years, they 
failed to make any p.iyinent, and thus left the 
plaiiitill ill the poi,iLjoii that property other 
thin that sold w.is still under encuinbiMiice 
when it ought to have been freed from eneum- 
braiiec. Plaiiitill filed a suit and the defend- 
ants thereafter p.iid tin* amount claimed. 

Jleld, that, though the property had not Ijeen 
actually sold up as threatened by his creditors, 
still the plainlifT had .i cause of action against 
the defendant. 

J{eld, also, that costs wert* properly awarded 
to the plaintiffs on the ground that the defend- 
ants failed to do what they ought to have done 
before. AnBUF Subba Naidu v. Bathula 
Bee Bee Sahiba, 8 M.L.T. 188. 

Miller, j. 

lieferences :—(l) 23 M 411; 0 M.L.T. 217 ; 
14 M.L.J. 285, Bef. to. 


Cause of action— (Concinded). 

(2) Decree — Cutting of 'bund^ at fixed time bij 
defendant -Wrongful omission on part of 
defendant^ effect of —Cause of action — Suit 
for damuges, 

A decree provided that the defendants should 
cut a certain bund everv year on a certain 
date, and that, if the\ f.iiled to do .so, the 
plaintiff should cdu.si> the bund to ho cut in 
execution of the decree. The defendants 
failed to cut the bund on the. fixed dates in 
1.300 and 1310, and the plaintifT brought a suit 
for damages for the Ioms of his crop of those 
years owing to the wrongful omission on the 
part of the di'feudants, 

Jlehl, that the wrongful oniissiuii aflorded a 
suflieienl cause of action to the plaintifT, and in 
order to entitle him to recover damages, it 
was not essential that, in each } ear, the plaintiff 
should have e.ssayed to cut the bund and should 
have been proven ti'd from doing so. Quamzai 
Huda y. Kumud Nath, 7 Ind. Cas. 248. 

HICOTT and VfNCE.NT, .1.1. 

(.3) Separate invasions of plain tilT's rights — 
Distinct causes of action. See CiV'. PUO. 
C()I>E (1908), No 20, 12 P W.K. 1910. 

(4) Kxisience of— How determined. Sec CiV. 
Pro. Code (J8H2), No. 02. 7 M L.T. 87. 

(.0) Dbjcetioii as to want of, when maybe 
taken. See LE.VSE, No S, o ind. Cas. 330. 

(0) Suit for injunetmn — Subsequent suit for 
po.s.'-e.s.'-iuii -Courl can travel outside plaint in 
order to .iM-erlun wlieilier the, iii the two suits 
was the same. See ClV. L'ltO. CODE (1882), 
No. 16, 0 Ind. Cas. 233. 

(7) Om* cause of ar tiou •arinot come into 

existenee by ii.stalmeul.s jin different dates. 
SoedL'AIlDlAN AND No. 7, 8G P.W.R. 

1910. 

(8) -ari.'.ing where performance is to bo com- 
pleted. See A( T IX OK 1899 ( AUDITRATION), 
No. 1, 4 S.L.lfi. 20. 

(9) Joinder of. See LE'I’I’ERS PATENT 
(HOMDAY), No. 1, 12 13om. L.U. 988. 

(10) Meaning of the'tenn. See Cl\. ITtO. 
Code (1882), No. 14, S Ind. Cas. 9. 

Caveat emptor. 

Doctrine of. Sec KAIY AT I HOLDING, No. 

G Ind. Cas. 7GL 

Cess Act. 

(1) See ACT IX OK 1880 (BeN(JAL). 

(2) See Act IV OK 18GI (MADRAS). 
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Cesses. 

Tjcvying of market dues— Legality . See ACT 
111 of 1901 (U.P. Land Revknuk), No. 4, 7 
A.L.J. 170. 

'Champerty. 

(1) OJiaiuiierty — ^inintviinnce — Watjer — 
(Inarantee — Conditional jtroniisfi—Atjrec- 
nunit to advance ninnei/ Jar lilitjation — 
Consideration— Cublic policy — Contract 
Act [TXot 

An agreement, hy which a person, advanc- 
ing money for coiidiict of a litigation, is pro- 
mised the return of his money without inter- 
est and a share in the property, is not opposed 
to public policy ; nor i.s it of the nature of a 
wager but ought to be treated as a coinlit ional 
promise or guaraiitci'. NiamaC Aii V llahi 
Bakhsh, H Ind. Cas. 500. 

EVANS, A.J.c. 

Be/erenccs W.H. US ; 1 H.L.H. 509; 1 
l.A 211; 20 l.A. 112; 20 C. SU, II. 

Change. 

(1) — -in law of procedure — EfTcct. See PuOi’K- 
DUIilO, No. 1, l:j O.C. 151. 

(2) Effect of change of law. See COCUT 
Fees A<T, No. 2, 7 A.L.J. 51G. 

Charge. 

{ I ) Cha njc~I luleji iiifeness — 1 Partition deed — 
Stipulation to pay, and in default, to pay 
tirice the uinonnt from the properties — 
Whether a char<je is created. 

In a partition deed it was stipulated that one 
of the partic s should discharge a certain debt, 
and, in default, it was provided that, if cither 
of th (3 parties should fail to observe any of the 
provisions of the deed, the party in do'ault 
should pay to the other party, who should 
have sustained lo.-^s, twice the amount from 
their properties ThtJ question was as to 

whether the words “ pay. ..the amount from 
their properties ’’ created a charge. 

Held that the words “ properties ” referred 
to the properties mentioned in the scliedule.s 
to the deed, and consequently there was no 
indefiniteness. 'Phe words were suiUciently 
apt to create a charge. 

Obiter. — Even if the language were general 
(and not specific as in this case) it does not follow 
that a charge is not created by reason of the fact 
that the language is general, since a distinction 
should be drawn between wideness of Jangiiagfj 


Charge— {Concluded), 

and indefiiiitenesK of language (a). Manikkam 
Pillai y. Audinarayana Pillai, 7 M.L.T. 158 

5 hid. Cas. 9L7. 

SIU AHXOld) WHITE, C.J., and MUNilO, 

J. 

lleference : — 3 M. 35, doubted. 

% 

(2) Actionable claim, transfer of — Right to 
rerover suliscriptions, assignment of right of 
holder of a. See TlUNSEElt OK PUOKEKTV 
ACT. No. 1)4, 7 M.L.T. 125. 

(3) Property burdened with .i, for charity - 
Alieiiaitility See CllAUl'rv, No. 1, 7 Ind. C.is 
79. 

Chariramna holdings. 

(1| Paslitie lands — CliHriiiiMiua /w/dU./s - 
Tenancy if permanent Occupanoy rijlit, 
ac'iuisit'ani ofy in — Csimj land for piirpt)^ 
es of ( ultivation. if iraste — Remedy of land- 
lord Corfeiiare Ijaudiord and Tenant 
.let (A' of /.S’o/y), S. (i—JJenyal Tenancy .kt 
{VHI of IbSo), S. o {‘^) - Notice —Sere ice 
— Trausp-r of Property Act [IVof IHHH). 
S. lOOy I Ob (o), ni {tj). 

The question being whether certain holdings 
situated in the tract known as chariramna or 
p.isture lands in MoiiZiih lUsaiitpur in /illah 
Purne.i were permanent tenancies, it was proved 
that sales by private treaty and by auction 
through Uonrt of such holdings were frequent, 
that cases of ejectment were uncommon, thai 
such holdings frequently passed to the heirs of 
the dueeased tenants and that mutation of names 
in the zemindar’s sherista had been frequently 
allowed sometimes on payment of nazarana 
and sometimes without : 

Held th.if the proper inforonce to be drawn 
from these circumstances w'as that the tenants 
had a p(‘imancnt right in the holdings and 
were not liable to ejectment on notice. 

Per Doss, if. -That, asisuming that the lands 
were settled with the tenants only for the pur- 
pose of gra'..uig cattle, the tenants had acquirtsl 
a right of occupancy in the lands, before th(* 
Hougal Tenancy Act came into force, under 
S. G of Act X of 1859 (a). 

That it was not reasonable to hold that, at 
the inception of tenancies, it wa.s intended by 
the parlies that the lands were never to be used 
for cultivation, and the tenants were raiyats 
within the meaning of S. 5, Sub-sec. (2) of the 
liengal Tenancy Act. 
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Chariramna lio\d\tkg%— {Concluded) • 

Per Hichardson, J . — The tenantH had failed 
to prove that the lands wore left for purposes 
of cultivation, or that they had acquired occu- 
pancy riptht therein. 

That, by using the lands, intended for graz- 
ing, for purposes of cultivation, the tenants 
did not incgur forfeiture. Sheik Latifar Raha- 
man V. A.H. Fopbes. M C.W.N. 372-^5 Tnd. 
Cas. 783. 

Doss and RlcllAlinsOM, J.J. 

Reference [a) 11 W.li. *231, 

Charity. 

(1) Projjertu burdened ivit/i n clnnye for 
ckuritij — Aliennbilitn. 

Where property is not merely dcdieatevl to a 
charity, hut burdened with a chirge m respect 
of a charity, as whore the foimdor’s fiinily h.is 
a benoheial interest in the surplus income, it 
<‘an be alienated sui)j(>r‘t to the charge. Muthu 
Nadan v. Shumoogatha Filial, 7 InJ. ('as. 71). 
MUNMio and AhiUTFi Uahim, .1.1. 

{'2) Public and pris’ate -- Prerogative of the 
Crown. See ^lAHOMKDVN LAW ^Wakf). No. .0, 
C Ind. Cas. 211). 

(3) Powers of Man iger of Ciiaritable Institu- 
tion — Evidence and burden of proof of necessity 
for alienation. S(’<* Ahll’.WTION, JMo. 1, 13 
O.C. 71). 

Chinese Buddhist. 

(1)— residing in Burma - Law applicable. 
Set! BLIIJDHIST L\W (^fAKlUA(JK), No. 2, 8 
Ind. Cas. 452. 

Chit fund. 

(1) Chit fund — Paifuient of pai I of prize to a 
subscriber — Aurcenicnt betirren starter ami 
subset iber for junpneiit of balance on 
subset iuer's /urnishimj sicuriti/ — Failure 
of starter to pay buionce of jjrue money — 
Whether relic res subscriber from obhijation 
to pay future instahncnts — Default in pay- 
ment of instalments — Action for recovery of 
last tiro instalments — Stipulation for pay- 
ment of all future instalments in default of 
any one instalment -Wairer — Tjimitation, 

A kuri was started by plaintiff’s predecessor 
in 181)3. It was to consist of 14 tickecs of 
Rs. 500 each .and it was to continue for 1.3 
years. Defendant, one of the subscribers, won 
a prize at the sixth drawing. A portion of the 
prize-money was paid to him by the plaintiff 
and the balance was reserved with the latter 


Chit fund — (Concluded)^ 

for payment to defendant when he gave security 
for p.! yment of future subseriptioiw. It was 
found that defendant offered the security and 
that plaintiff defaulted to pay the balance 
reserved with him. It was also a condition 
that, in default of defendant’s payment of any 
one iiisfaiinent, all future inst.Llmonts would 
become due at once. Plaintiff credited the 
unpaid prize money tnwanls subseqnoiit instal- 
ments, and sued defend^yit for the last two 
instalments. Defendant pleaded that he was 
not liable to pay the future instalments, as 
plaintiff did not gi /«? him the balance of his 
pi i/.c-monev, .ind that, as he made default in 
paMiu*nl of the instalment due for 1900, all 
the instalments hecamo then due and the suit 
was barred hy limitation : 

77/7.7. (1) th il, apart from th*' sptjci.il agiae- 
niciit, .1 di'f.iiilt in p.iyment of the prize-mont'/ 
did not rolievt' the defend. int from li.ibility t '» 
pay future subseriptuin-j; 

(2) that, as it was found that plaintiff h.i I 
waived the benefit of the stipulation for pay- 
ment of all overdue instalments in dofiult of 
any one instalment, llie suit was not barred 
by limitation (//). Pazhanchcri Panangat 

Blahayil v. Pazhanchcri Mananthan, .S ind 
Cas. 510. 

Pn^xsox and KllIsnXASW VMI A1V\R, .T.J. 

References:— (a) 3 M. f>l; 12 M. 192; 18 M. 

257 at p. 2(31; 13 C.W.N. 1010 at p. 1013 ; 
Ind. C3.1S 17, R, 

Chota Nagpur Encumbered Estates Act. 

See Ai:T VI OF 1870 (P.KXfiAL). 

Landlord and Tenant Pro- 
cedure. 

See \(ri' r OF 187!) (BKNCJAI/). 

Tenancy Act. 

See Ac r VI OF 1908 (BFNOAL). 

Chowkidari Chakaran Lands. 

(1) Renijal Art, !'7 of IS7(), S. .jit — Lands / < - 
sinned by Government and transferred, to the 
Xeminihn —lUyht of Darpatnida} s — Suit 
foi khns possession and e.ret.ution of proper 
tleetls — Frame of suit — Pteadinys. 

Suit by plaintiffs, darpatmdars of a ^Mon. .i, 
agaiiii^t the Zemindar, for khas pi>sse'>sion of 
certain l.iiids and for the oxeentiori of a deed 
of transfer, on the allegation of the Zemindar 
having transferred all his rights to tin* patni- 
dars, and the latter having similarly transfer- 
red their rights to the plaintiffs. Subsequent to 


18 



275 


THK CURRENT INDEX, 1910. 


27G 


Chowkidari Chakaran LAnd%-‘{Contmiied). 
tho cruiitioii of the tuimros, the (iovcrnmciit 
rcsuinecl tho lands, and Iransforrud them to the 
Zemindar, who made raiyati scttloment of the 
same with others. It was contended that the 
^llit was wrongly framed and it ought to have 
been one for specific porfonnanco of a contract 
without any praycji’ for possession, inasmuch 
as tlic Zemindar liad no title to the lands at 
the time of the paLin, and could not have 
transferrt'd tho same, and lli.-it the jural rela- 
tion was iiiertily thnt of an agreement to grant, 
and chat agreement must la? specifically enforc- 
ed before the plaintift could have a title to sue 
for possession. 

Ilehl that the plaint w.is rightly conceived, 
and that the joining of the two pra> ers for exe- 
cution uT .1 deed of transfer and for recovery 
of piwscssion is not repugnant to any rule of 
l:nv. Ranjit Singh v. Kalidas Debt, 37 C. 57 
= 14 C.W.N. 527 -5 Tiid. Cas. 205. 

lIOIiMWOOD and CH.VTTKKJMK, JJ. 

References : — 18 U. .537 ; 22 M. 24 ; 33 0. 
590 ; 31 C. 101) ; 31 C. 501 ; 35 0. 340, li. 

(*2) Jiesninpiioii and la zemindar — 

Putmdar’s rujlit to claim selllement fot 
zemiiid.u — Siiil, vii liniUii far spccijic per- 
fortmtiicc — Cond Ilians irhich zemindar map 
impose —Epnititbie defence — fAalalitp of 
pntnidar to pan amannl of assessment bp 
Collector and part of the profits. 

A suit V)v la putnidar ag.iinst his remindar 
for recovery of resumed choirhidari chakraii 
lands, brought on the ground that under the 
terms of the putni the putnidar became entitled , 
to the chov'kidari cliakran lands as srum .as 
they were tran.sferred by the (Tovernment to . 

zemindar, is virtually a suit for specific 
performance of contract. 

The zemindar would be o(\uital)ly entitled 
to refuse settlcincnt asked b> the putnidai , 
unless tluj putnidar agreed to the conditions as ' 
to payment of the a.s.sessment made by the ^ 
Collector and a proportionate .share in the 
profits such as the zemindar would in the cir- i 
cumstances bo. entitled to impose on him. 

Semble : — It is not correct to hold that the j 
putnidar is not. bound to pay to the zemindar ; 
more than the asscssmt.*nt made by the Collec- I 
tor (a). Rajendra Nath Mukerjee v. Hira ; 

Lai Mukherjee, 11 C.W N. 995 7 Ind. Cas. J 
554. \ 

Geidt, OinroND, and Sh.vu- ; 

FUDDIN, .r.r. [ 

References : -M) 5 C.L.J. 33; 11 C.W.N. 
201 (190Gj ; 4 C.W.N. 814 (1900), R. I 


Chowkidari Chakaran Lands— ( Concluded). 

(3) Assessment by Collector — Settlement of 
resumed lands with putnidar — Landlm'd^s 
right to claim fair and equitable rent — 
S. ‘/9, Beng. VI of 1870 (Village Chauki- 
dari). 

The rent which a landlord is entitled to 
claim when making a settlement u( resumed 
chaukidari ehakran l.iuds witli a putnidar, is not 
re.stricted tc the amount of the assessment 
made by the Collector under S. 49 of tho Be:ngal 
Act V^l of JS70, but he is entitled to claim a 
fair and equitable rent (n). Gopendra Chandra 
Mitter y. Taraprasanna Mukerjee, 87 C. 
598. 

lUlETT and Sll.VUFUDIHN, JJ. 

References : ~(a) 4 C. W N. 814 ; 34 C. 109 - 
5C.L.J. 33. n. 

City Municipality Act. 

Bee ACT JTI OF 1904 (M.\DU.\S). 

Civ. Pro. Code (1882). 

fl) S. 2 Valuntioii by plaintiff if deterinines 
/n; nm of appeal . See COLIKT FEES ACT, No. 
U, 11 C.W.N. 343. 

(2) S. 0 — Uighl to hoist a fill! -Xo e.cclnsive 
piivileqe — Suit of civil natiue. 

PlaintilT in the suit claimed a dcidaration 
that he was entitled to hoist certain flag and 
that the defendant had no right to inter- 
fere with it. lie alleged tint the defeiid.int had 
pulled It down and earned it away. Held that 
the plaintilT was only viiidie.itmg a common 
law right, and was entitled to maintain the 
action inasmuch as he did not claim any ex- 
clusive privilege. Raja Shah v. Hussain 
Shah, 7 A.L.J. S30 7 ImJ. Cas. 314. 

CHAMIER, .1. 

Reference: — 7 A.L.J. 529, JK 

(3) S. 11 -Caste matters -Order of the spii'i- 
tual head of a comniunitp i esturing a person 
to caste— Claim for injunction restraining 
the person lestored to caste from entering 
temple — Ciril rights — Cause oj action — 
Jurisdiction of Civil Courts, 

The first defendant, who was ex-cornmuni- 
cated from caste for having married a Num- 
hudri girl, was restored to caste by the second 
defendant, tho spiritual head of tho commu- 
nity. The temple moktcsnr.s sued for a decla- 
ration that the second defendant’s order did 
not biud the temple, and for an injunction re- 
straining the first defendant from entering the 
temple : 
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Civ. Pro. Code (Continued). 

Held, (1) that the mere fact of the second 
(lofcndant having passed the order did not give 
the temple moktesars any cause of action. 

(2) That the right of entry into a temple for 
worship is a civil right and can bo adjudicated 
on by Civil Courts. Uppangala Subraya 
Bhatta Bedradi Subraya Bhatta, 5 Ind. 
Cas. 57-^7 MJi/P. 1<)0. 

BRNSON, O. C. .1., and KltlSHNASAWMl 
lYRU, .r. 

References : -IS M. 293 ; 31 M. 230; 12 C. 
W.N. 940 ; 4 M.L T. 101 ; 8 C.L.J. 230 ; 10 
Horn. h.H. 7HI, 7i*. 

(3-a) .S*. 11 — Suits co'f nimble by Civil Court — 
Suit to enforce riyht of worship in a temple 
— Hijht to iii'ih'r oD't'rinqs at a particular 
pi ice — Rut Jit to ret! (lire idol to be stopfk^d in 
front of plnhitt/rs house —Plaint — Amend- 
ment. 

The right to worship in a temple is onforce- 
al)lo in a Civil Court, but that right <-an bo 
OKorcised only during hours of public worship 
in). 

Where the plaintilT in his suit merely .i lieges 
an irnnicinorijil custom to mak(3 offo^ing«^ to an 
idol at a particular place, but docs not prove 
that he has acquired any right thereunder, no 
relief can be given to him in respect nf su(*h a 
claim. 

The plairdiff, in such a case, m-n In* permit- 
ted to amend the plaint by inserting the iiecjes- 
sarv averments. 

The right t«) enforce the. stepping of an idol 
in front of a person's house is not part of the 
right of worship by a memljer of Ihe com- 
innnity for whose benefit the temple has been 
dedicated, and such a right is not cognisable by 
the Civil Courts. Sri Kriahnaswami Iyengar 
Y. Rangaswamy Iyengar, .7 Ind. Cas. 7fi- 
19 M.L.J. 743-^7 M.L.T. 218. 

Whitr, l’. and K insnNAs\v.\MY 
lYKIt, .T. 

References : — 11 M.rj..J. ‘ilo (219) ; (> M. 151, 
n.\ inu.ljj. 458, Kxpl. 

(4) S. Id — Ro.sjudicata — Redemption — Se- 
cond suit for — Gonditionai decree in the 
first suit not given effect to. 

Where a mortgagor brings a suit for redemp- 
tion and obtains a conditional decree', but, ! 
omits to fulfil the condition imposed upon him, j 
he is not debarred from bringing a second suit j 
for redemption, unless the decree lays down i 
that, if ho fails to fulfil these conditions, the j 


Civ. Pro. Code (iSB2)— (Continued). 
property will ho sold or he will bo debarred of 
all his rights to redeem. Nakta Ram v. 
Chiranji Lai, 7 A.L.J. 185 = 6 Ind. Ca.s. 209 = 
32 A. 215. 

Knox and PltldOTT, JJ. 

(5) S. i.y— Uos judicata between co-defend- 
ants -Burden of proof that properly in 
tlui hands of widow is part of her husband's 
estate. 

Where an adjudication between the defend- 
dants is necessary to give the appropriate relief 
to the plaintifi, there must be such an adjudi- 
cation, and in such a case the adjudication will 
1x3 res judicata between the defendants as well 
as between the plaintifi and the defendants. 
There must be a conflict of interest aiuorig.st 
the defendants, and the judgment must define 
the real rights and oMig.itions of the defend- 
ants interse 

Ho, who cl.iiins property through some other 
person, must show the priiperty to have been 
vested in that per.>oii (b). Narasiniina Ammal 
Y. Srinivasa Raghava Iyengar and others, 
7 M.L.T. 89-33 M. 1 12 -5 liid. Cas. 7G0. 
MU.VIiO and ABDUK KAHIM, ,11. 

References, -(n) 11 B. 210 (220), F.\ IS A. 
105 ; 11 M. 201 ; 20 337 ; 28 M. 157 ; 29 M. 
515 ; 30 INI. 1 17, R. (h) 20 I A. 220 (22S). 

(0) .S. Id -First suit for rerotatiou of agency 
— Snhse<jiient suit for di'unts.sal on the 
ground of misfonduct, maintainable — 
Agencif icheii terminable — Duty of agent — 
Cause of action, e.'istence of June determined 
— Abatement. 

Kirst dofindant was appointed .igcnt of 
plaii'tilT fnr 18 years. Bliintifi brought a suit 
for revoking the authority, which was dismissed 
on the ground that the authority was irrevoc- 
able, He them brriught the present suit for 
dismissing the first defendant, on the ground 
of misconduct. 

Held that the suit was not barred on account 
of the decision in the former suit. 

Held also that, m ever}' contract of service, 
here is an implied condition that, if the service 
bo not faitlifully performed, the tmiploycr is 
entitled to put an end to the contract (a). 

Held also that the agent was bound to act, 
in all matters left to his discretion, in good 
faith and to the best of his judgment, solely 
for the benefit of his principal. 
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‘CIy. Pro. Code (1882) — {Continued). 

That the first defendant, whether regarded as 
a servant or as an aijent, or as holdinf? a lidii- 
ciary position rescinhlirij; in respert of his duties 
the position of a trustee (A), his rij^ht to retain 
his position depends on the faithful perform 
ance of duties attaehod to it. 

In coiisidcrinj' the qiie-lnjii of Lh** cause of 
action, the allegations of misconduct sot out in 
the plaint must be asMiined as true. 

Held further that fbe app-i.il would not ahatif 
owirif^ to the death of the first ilefondant 
pcndin ;4 the appeal. Mayil Nair v. Kuiidur 
Kuttala Madathil Pitchu Pattar's son Subra 
mania Pattar, 7 ^F.Ij.T. ST ^f. lf>i 
5 Jnd. Cas. 7o.S. 

WVLLIS and Millkk, .J.l. 

References : — ‘59 Gh. 1). .V).j ; (1903) Ch. o37, 
F.\ L.U. 5 Gh. 2.1], if. 

(7) S, Id i C.P.C., S. H) -Defence 

not (illoit'cd to he t<ihen in fuiur stilt — /inr 
in a subsetiaent suit — Dstitpjiel. 

Where, in a former suit, the defendant was 
not alliiwed to deny the plaintitl’s title, but it 
was not found that, the plaintiff had any 
title, 

Uelil that, ill the present suit, no question of 
estoppel arises, <ind that tlie defence on title 
was not barred, fihadra Rajayya Y. Macha- 
baChuiii Lakshmi Oevamma, 7 M. L.'P. 107 - 
5 Ind. Gas. 815. 

MirjiKK, J. 

(8) iS. Id — lies judicata — Order i eju si mj to file 
tin fi/i'tird — Suljse([uent .suit to enforce the 
airtud. 

All <ipplication was made to file an award, 
and the question of misconduct of the arbitri- 
tors w.is he.ird .ind deeideil in that proceediui^, 
and an order was made refusing to fiVfi tue 
award. In a subsequent suit tor enforenig 
the aw.ird, the same question was raised, field 
that the issue as to miseoinliicL of the arbitra- 
tors was decided in a proceeding which was not 
a suit within the meaning of S. 18, and the 
decision on the said issue could not operate as 
les jiuUciUa. Kunji Lai y. Durga Prasad, 7 
A.L.J. 425 - n Jnd. Gas. 127. 

RICHAUUS and TUDHALIj, .I.J. 

References :-G A. 186; A.W.N. (1^01), 284; 
28 A. 21, F. 

(9) S. i«i— Res judicata -Suit for redemption 
of nun tijiuje and also on title —Question of 
title excluded from consideration — Dismis- 
sal of suit — Subsetfiient suit on the strength 
of lease and title, ichcther sustainable. 


CIy. Pro. Code (1882) — {Continued). 

A brought a suit for redemption of a niort- 
g<ige and based his .suit also on his title as 
detimi. The question of title was excluded by 
the Gourt from consideration, and the suit was 
dismissed, the Gourt having found that the 
property was hold only under a lease. The 
present sviit was then brought on the strength 
of the lease and also on title. The ‘lease was 
not proved, and as to title the lovver appellate 
Gourt found the claim was h.irred as res judi- 
cota. 

Held, thefacdi th.it A prayed for relief on title 
in the previous suic f.ir redemption makes no 
difTereiico, as the Gourt has excluded the ques- 
tion from consideration, and treated the suit 
solely a-j one for redenintion of mortgage, and 
that the present claim na.cd on title is not 
liarred as res judicata. Kundiir Ohiriikandan 
y. Manunath Kandi Chathu, 7 :\r.L..T. ikol 
f) Ind. Ga^. 262. 

IIKXSON, O.C .1., and SANIvAlf VN NAIll, J. 

(10) S. 'Res judicata f/ut/cr wkomthcij 
i)r mni of them claim"' meanintjof — Prieitff 
— Landlord and tenant — Estoppel 

b'l'ir the purposes of res judicata, the ground 
of privity is property .ind not personal relatinii 
(n). 

Though the words “ under whom they or 
any of them claim’’ in S. 18 are wide, there 
.•>oem'» to be no difliciilty in Ibc way of re'»trict- 
ing them, so as to bind the p.irtv' to the suIjm’- 
qiicnt suit b> the decision in the former suit, 
only in respect of intercfits represented by the 
party to the forinf 3 r suit at the time of suit. 

Ollier interests, with which he had parted 
before the suit and which he had ceased to 
represent, could not properly ho the tiubjcef. (d 
adjudication in the suit. 

As regards Oic interests represented, however. 
It does not matter whether they vested in the 
jirivy before or after the former suit. 

Qti'Cre : — Whether a tenant may he represent- 
ed by his landlord in so far as his holding 
subordina c. 

Conduct to create an estoppel must be found 
to have misled the plaintiff. Seshappaya y. 
Yenkatramana Upadya, 5 Tnd. Cas. 782. 
AIILLKU and SANKARAN NAIK, JJ. 

Reference : — 8 A. 824, R, 

(11) *5’. Id — Suit in representatice character 
— Claim to office in temple — Decision in 
favour of one sect — Sub.scfj[uent suit bg 
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trustees of a shrine —Res judicata — Tr7is- 
tees not actually impleaded in the pi ior 
suit — Decision in ej'ecution jiroccedinos in 
irrior suit — Whether operates as res judi- 
cata in the subsequent suit. 

In 1896 the members of T sect of a commu- 
nity suc(> the members of V sect, to have it 
declared that the right to Adhyapakam Oflicc 
in a temple as well as in all the shrines attach- 
ed thereto vested in the members of 'r sect. 
The plaintiffs and defendants in that suit re- 
prosoiited respectively all the mcrihers of the 
rival communities under S. 30 f f the Code 
of Civil Procedure. The plaintiff'- given 

the decree prayed for and, in the elocution 
proceedings which followed that dci ice. it was 
held that a certain shrine was attached the 
big temple. 

In the present suit, the member- of V sect 
sued for a declaration to tlic Ad\ap.tkam 
OJUec in the shrine in dispute, ;u:d averred 
that this particular shrine was in t attached to 
the big temple, the right to the ni'.ec n, which 
was adjudicated upon in the former -lal. 'I’heN 
also maintained that the dccisi(*!i in ihc. pie- 
vioiiM suit as to tlio fight to the in the 

hig temple .is well as in the shri’i'"- itlaehcd 
thereto was not binding upon tluni, ina^niKh 
as they w'cre the trustees ol the s)i -itie in <juc-- 
tion and w’erc suing in that c.ipaoit' . 

Held, (1) that, in the absciiLe , f haiui or 
enlluhion, the decision in the piu r ‘-lut, ui 
which the rights of both section:* ( f the entire 
eommunit> were adjudii*atcd upcij, c’peiated a- 
res /udicultf. and that tlie cireumst.inee t-f the 
subsequent suit having Ikmmi hrcaight h\ plain- 
tiffs as trustees of tlic.-liiinc in ri:c-t»en did n»>t 
affect the operation of the law (oi. 

i'l) That the decisifjii in the exer iii k n pro- 
ceedings in the prior suit that the >hri!-o in 
question was attached to the hig tempL* was 
not res judicatn, because the pre-ent pl.iifjtiff^ 
were not impleaded nrtunlly a'=' lU'fendantN in 
the previous suit. Srinivasa Aiyangar v. 
Arayar Srinivasa Aiyengar, (l Ind. i\i>. ±2\) 
-H M.L.T. 83 -20 540. 

BKNSON and RlIliliKK, .U. 

References 5 i Am. Dec. 29; ; 2 209; 

•27 M. 213. R. 

(12) St dS — Res judicata — 'I'ltle — Suit for 
declaration — Title as absolute oo'ncr — | 
Second suit as mortgagor not bnrred — Suit ■ 
for declaration does not bar suit fo> ik-!>^cs~ i 
sum, \ 


Civ. Pro. Code (1882)— (Con/tiwerf). 

K brought a suit for a declaration of his 
title as an absolute owner of a certain property 
against B. The suit was dismissed as time- 
barred. Subsequently a second suit was- 
brought by the representative of K against B 
ill respect of the same property as mortgagor : 
Held, that the .second suit was not barred by 
res judicata. 

1ft Idt further, that a suit for a declaration 
of title docs not bar a subsequent suit for 
possession. Syed Abid Husain v. Mussam* 
mat Aauda, 6 Ind. Cas. 600. 

Kakvm.vt Hl'SAlN, J. 

References : — h A.Tj.J. 6:17 (640); A.W.N. 
(1908), 2.V2 ; 1 M.L.T. til, R. 

(18) .S'. Id — Res judicata — Manrujei of ti ust 
property miiyf yet out hi-, title in an e/eet~ 
ment suit. 

TMaintiff filed a suit to eject defendant in 
possession of a room used as a temple in a 
house belonging to the plaintiff. The plain- 
tiff’s title to the property was net set out in 
the plaint, and no qne&tif)n was raised whether 
the whole of the propert\ was not the subject 
of a religious trust, lie got a decree in the 
Cf)iirt of first instance, but the Appellate 
Court eaine to the opinion that the house was 
impressed wdth a religions trust, and tliat the 
plaintiff’s claim should have been ba.sed upon 
his right as manager. The plaintiff was offered 
an opjiortunity of altering his claim as mana- 
ger under the will of the person who established 
the trust. TJiat offer was not accepted and the 
Appellate Court dismi-sed the suit. 

The pl iintifl snhsoqnentlv brought another 
suit, as manager under the will of the owne.r of 
the house who established the trust, to eject 
the (lefeiulant from the room and to get an ae- 
eonnt of the profits and emoluments which the 
defendant bad received as manager : 

Held, that the second suit was barred ;is res 
judicata, for tin* plaintiff in both the suits was 
asserting a purely pi‘r.sonal right in his own 
personal interest, and it was a right whieh 
might and ought to have been put forward in 
the first .suit. Hargovan Ramji v. Mulji Har- 
jlvan, 11 Bom. L. R. 921 -.84 B. 410. 

SCOTT, (’.J. and B.VTCKKBOR, .1. 

{13-a) S. 13— Sec Nos. 51 and 178, infra. 

(14) S.13,E.vpl V^Tr.P,Act{JVofm\*), 
S. 85 — Mortgofje — Suit for redemption — 
Suit to redeem by alleged karnavnn of 
Malabar Tar wad — Subsequent suit for 
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Civ. Pro. Code (1882) — (Continued). 

redemption hif junior vumibers — Bar of 
suit — Res jutlic.'itu — Karnavan disputinq 
title of junior viemhem. 

The Karnavan of :i Afalabar Tarwad sued for 
redemption and obtained a decree. In ignor- 
ance of his suit and before he had obtained the 
decree^ the junior nioinbers filed another suit 
fur the redemption of tlio same property with 
the permission of the Court under S. HO, C.P.C. 
In tin* first suit, howo/cr, the karnavan did not 
implead the plaintilTs in the fatter suit and 
oven disputed their title as members of his 
tarw<ad. 

Held, that the. second suit was not barred by 
reason of resjndirntii, and that Expl. 5 to S. IH 
t)f A(!t XTV of lSs-2 did nut appl> . Marattil 
Moosa y. Nampotan Kandrii, 8 fnd. Cas. 120. 
:\IrNKOand K HlSflNASWAlMI TVKJ^JJ. 

(15) in;i, / 3r, /5cS— .bf. 

journmeot of suit — Ahfuou'e o} plaintiff or 
Itis plea tier on adjounied dote — Dismissui 
for default -Kes judicata — Suit for injunc- 
tion — Sfib*ie<juent suit /()'' possession— Ca u se 
of action — yfultifonousness. 

After tlie setMenient of i.ssues, a ease was 
fixed for final hearing on ji certain date. On 
that date the plaintiff obt lined adjournment on 
the ground that he had not sulUcient time to 
suininon his witnesses. On the adjourned date 
the plaintiff or his pleadc'i, did not appear, 
though some of the witiK’.sso< summoned were 
prc.sent, and the Court dismissed the .suit with 
the following order : — 

“ From the issues above lueiitionod it will be 
seen that the plaintiff’s claim is eumpletely de- 
nied by the defendants. I should, therefore, 
dismiss the plaintiff’s suit with costs.’’ 

Held, that, as the plaintiff did not appefar at 
the adjourned hearing, the order of dismis.sal 
was made under S. 102 read with S. 157, C.P. 
C. (1882) (a). 

Held, further, that, where the plain till doc.s 
net appear at the adjourned hearing of a suit, 
time having been granted at his instance, it is 
open to the Court to deal with the matter either 
under S. 157 or S. 158. There is nothing in 
the language of S. 158 to preclude its appli- 
cation to a c.isc where the plaintiff does not 
appear (6). 

In the suit, di.Muissed as .afore.^aid, the plain- 
tiff had sued for a perpetual injunction restrain- 
ing the defendant from interfering with the 
suit land on the ground of his (plaintiff’s) 
relationship to one N. 


Civ. Pro. Code (1882)— (Coufinued). 

In the present suit, he stated that neither N 
nor his widow S was exclusively entitled to the 
property, and he prayed for possession also. In 
both suits the cause of action was alleged to be 
that f lovernincnt, by mistake, had recognised 
the title of the defendant. 

Held (1) that, in order to ascertain whether 
the cause of action in the two suits was the 
same, it was open to the Court to travel outside 
the four corners of the plaint, and to refer to 
the issues which were raised in the first actifm 
for the purpose of finding out what the plain- 
tiff had to prove and undertook to prove in 
order to support his claim as alleged in thi* 
plaint. 

(2) that the second suit was barred under 
S. 12, Civ. Pro. Code (.XIV of 1SH2). as it was 
open to (he plaintiff in the first .nit to base 
his claim on the twi) .alternative titles which he 
put forward in the soi'.ond suit (c). Naganada 
Iyer alias Eswarappiep v. Kpishnamurthi 
AiyaP, 0 lud. Cas. 283. 

Ml SHO and AbDCK RvniM, .J.J. 

Beference.s : {a) 12 M.Tj.J. I7H, F, (6)5 Ind. 

Cas. 23; 20 H. 730, dissented from, (c) IGO. ‘J8; 
3 B. 137 ; 18 W.R, ICH ; 11 B.L.R. (P.C.) 158 ; 
11 AM. A. 551, n . ; 8 M. 520; 2(3 Al. 7(30; 8 C. 
81(1, />. 

(15-a) Xs'. hit h'S—ilcs judicata - for 
pc, uianent in j unction '--Sc'co ml suit for 
jiosses>ion haired Cause of action — Object 
oj res jmlicaia — Suit for declaration. 

A suit by an owner, out of po.s.session, for a 
permanent injunction against the defendant, 
who holds the property in di.sputo adversely to 
him, bars a subso(]Uont suit for pos*jes^iori on 
the same cjauso of action (a). 

The object of the rule of res judicata is 
always put upon two grounds : — (1) the public 
policy that there should bean end of litigation; 
(2) the hirdt-l..p on the individual that he 
should be vexed twice for the .same cause (6). 

The expression cause of action means infringe- 
ment of some right by some one, which entitles 
the owner of the right to ‘^eck the assistance of 
the Court. 

S. 13 of the C.l’.C., 1882, must apply to the 
facts as found by the Court and not to facts as 
alleged in the plaint (c). Gokul MisiP Y. 
Bande Ali Beg, 8 Ind. Cas. 9. 

Kara MAT Husain, j. 

llefere^iccs:-(a) 5 A.L.J. 640 ; A.W.N. (1908) 
252 ; 1 AI.L.T. 444; 4 A. 2G1 ; 2 A. 356, D.; 

1 A. 262 ; 8 C. 528 ; 14 A. 612 ; 8 C. 483, R. 
(6) 2 A.G. 519. li. (c) 18 B. 537, Approved of. 

8 C. 819 ; 12 G. 291, R. 
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CIy. Pro. Code (1882)— (Con^ini^cd). 

(16) Ss. IS, 13 — Mortfiacje— Two simple mart- 
(jages - Suit on first mortgage — Second 
mortgagee not impleaded — Part of hypo- 
thecatcd property soUi^Seco'nd suit for sale 
of remainder not baned against second 
mortgagee. 

Where there are two simple mortfiagea on 
certain property, in a suit upon the first mort- 
gage, thoseeoml mortgagee should bo impleaded 
in order to give him an opportunity to redeem 
that mortgage. Jf ho is not so iinph^adod and 
a decree is obtained and a sale* held in execu- 
tion of the decree, the auction-purchaser may 
not be competent lo maintain an action in 
ejectment againso the second mortgagee, if the 
latter is in possession. But a person interested 
in the first mortgage is not precluded from 
bringing a second suit for the s tlo of part of the 
mortgaged property, for the '..ile of which a 
proper decree has not lieen p issed against his 
second mortgagee. The object of the suit is to 
afford to the latter an opportunity to redeem 
this property from the first mortgage, and 
neither S. nor S. hi. Civ. Pro. Code. I.SS'i, 
is a bar to this suit, luasinueli as tlie second 
mortgagee was not a party to the first suit. 
Mussammat Shamdei v. Ballit Singh, 7 A li.J. 
29-ii A. U9--r3 Ind. Cas. lol. 

STANTiKV, C.J.. and BV.WBU.Jf, .1. 

(17) Ss. IS, A7 -lies judicata— Z-Vior suit 
erroiicoudy di'inii'^sed under S IS, C»P.C. 
— Subsequent suit on the same cause of 
action — f 'tbjcct matter same. 

The decision in a forinor Miit erroneously 
dismissing it under S. 43, C.P.C., will be res 
judicata in a subsequent suit brought for the 
same relief, on the same cause of action, be- 
tween the same parties, as the object matter is 
the same. Dasari Chellamttia v. M. Ghellayya, 

7 :\r.L.T. 84-5 Ind. Cas, 756. 

Benson, o.c.j., and Kiushnaswami j 

lYKR, .1. I 

(IS) Ss. 13 and 41. See ^lOUTOAOK i 
(GHNEKAli), No. 10, 32 P.U. 1‘J10. ■ 

(19) Ss. JS, 108 — Krecution of decree 

— Mesne profits, assessnwnt of — Mesne pro- ! 
fits, decree for — Not proceeding in execution j 
— Res judicata — What remedy open to | 
defendant. , | 

According to the direction contained in a 
decree, mesne profits were assessed in the ; 
execution department, and an ex-pnrte final 
decree was made. The defendant then came 
in and applied in terms of 8. 244, C.P.G. (1882), 


Civ. Pro. Code (1882) — (Continued), 
alleging fraud on the part of the decree-holder, 
and asking that the enquiries into mesne 
profits may bo rc-opened. 

Held, that the final decree ascertaining mesne 
profits is res judicata between thn parties until 
it is set ai-'ide, that, although the mesne profit<4 
were assessed by the executing Court, that pro- 
cedure was not one in execution of any decree, 
for it resulted in a final decree being passed in 
continuation of the origintil suit, and that the 
remedy open to the defendant was by way of 
appeal from the ex paite decree, or by an 
application for review, or under S. 108 of the 
Code. Sarat Chandra Roy Chowdhury v. 
Mahomed Khalil Mondol. Sind. c^as. 387 = 11 
501. 

C \sri:j{SZ and Doss, .M. 

f20) .‘^v. IS. Decree not in accordnuee 

n'ith j udtimcnt — Cieriral mUtahe —A ppli- 
e {lion to hri)i(f decree into conformity leith 
judgment —Dismissal application —Sub 
sequent suit for declaration of the niistalic 
r'hether niainimnnhle 

The plaintiff sued for a declaration that he 
was entitled to certain lands, which were in the 
defendants’ possession as the result of a clerical 
mistake in a decree iii a previous suit to whieli 
he wasaiiarty. A provioiH application in that 
suit to bring the decree into conformity with 
the judgment was rejected by the District 
Judge which order was confirmed by the High 
Court ill revision. 

Held, that, as the said order was an adjudi- 
cation on the very qiie.stion which was raised 
in the present suit, the suit was barred as res- 
judicata. Thamballa Veeramma y. Tham- 
balla Palur Subbamma, 0 Ind. Cas. 119 - 
7 M.T..T. ->06. 

WniTE, C J. and KlUSHNASW \Ml AIYAR, 

. 1 . 

Hcfen • 8 C.W.N. 473. D. 

(21) .S’.s IS, SSi — Claim of third party resist- 
ing detivc) y ot possession —Inrcstigaiion of 
claim by erceuting Court irrespective oj 
value of profkoty ^Bengal, N.W.P. and 
Assam Cinil Ctnirts Act iXH of 1687), S. I'd 
juilicata — Decision of former suit 
by Com t compt'tent to try subsequent suit. 

S. 331, C.P.C. (1882) is not controlled by 
S. 19 of the Bengal Civil Courts Act. 

Therefore, when a claim has been preferred 
under S. 331 of the Code, it must be investigat- 
ed by the Court executing the decree, irrespec- 
tive of the value of the properly (a). 
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Civ. Pro. Code (1882) — {Continued), 

S. Civ. I*ro. Code, 1882, bars the trial of 
:t subsequent suit, by reason of the decision in 
:i former suit, only when such decision has 
been given by a Court of jurisdiction compe- 
tent to try the subsequent suit. Kadambini 
Dasi Y. Dayaram Das, 5 Ind. Cas. 573=^11 C. 
L.J. 478. 

MOOKEIUKIU and TeI'NON, J.T. 

References, : — (n) 0 Bom. L-R. 301, 8 M. 

rj\8,notF. 

(22) S. 15 -Scope. See TkAN.SFEU OE PRO* 
l EKTV ACT. No. IH, 14 C.W.N. 322. 

(23) S. lOy Kaplnntdion — Pnqterty situnle in 

forvujn tvrritori, — Junsdtetum, 

British Indian Courts have no jurisdiction to 
entertain suits for possession of property in 
Cochin territory. Erattakolam Melvittil 
Karnavan v K.P. SuppenMenon, 7 Ind. (3as. 
(7 = S M.L.T. 244. 

Benson and Kimshnasw ami .m. 

(14) S, 17 y K.i ylanntwn 3 {3] — Cniisc of 
(ictum — PU(ce where pt rfonnance completed 
— Completion otsnle of iinoscertained i/oods 
— iS.% 7t)n‘nds:i, Conti act Act — Ai bitiafion 
Acty npphvation of — S. ,2, Arbitration Act. 

In case of a .sale of goods, Ibe ownership of 
goods is never trau'^ferred and the sale is not 
complete until tlnw arc ascertained (S. 79) ; 
and if they are to l>e ascortained, the> must be 
appropriated by the sellers and such appropri- 
ation must l)e assented to by the buyers. A 
contract was entered into at .1 niri/.snr for sale of 
certain umiseert.-iiued poods, and it w.is agreed 
that the seller should forw.ird the poods on the 
due date to Karnchiy olitain and hand over the 
r.ulway receipt to the Duyer’s agent at Amrit- 
.S'/r,and receive the bal tnea? of purchase-money 
after the goods are approved of and accepted by 
the buyers at Ivarachi. 

Jfeldy the goods not being ascertained at the 
time of agreement, the sale could be completed . 
only at Kaiutchi after the goods h.id been pass- 
ed and accepted by the buyers at Kora chi, and 
since the perforinaneo of the contract was to 
bo completed at Karachi, the District (’ourt of 
Karachi bad jurisdiction (S. 17. explanation 
Til (2), C.B.CM to entertain an application, 
under Arbitration Act, to file an award relat- 
ing to some disputes arising out of the said i 
contract. ; 

The Arbitration Act would apply to this ca.se, , 
for, if the .subject-inatttcr submitted to arbit- ; 
ration were the subject of a suit, the suit | 
could, with loa\;e or otherwise, bo instituted in ' 


Civ. Pro. Code (1882)'-(Co7iftnued). 

Karachi. Louis Dreyfus ft Co. y. Daulatram^ 

3 Sind L.R. 156 = 4 Ind. Cas. 1147. 

Crouch, a.j.c. 

(26) S, Transfer of case — High Court's 
])ower — Jurisdiction — District Judge deter- 
mining question of jurisdiction after High 
Court had disposed of application for trans- 
fer — Return oj plaint fw presentation to- 
pi ope r Court, 

L'nder S. 24 of the Code of 1882, a High 
Court is not empowered to order that a suit 
instituted within its jurisdiction should proceed 
in the jurisdiction of another High (3ourt (a). 

On an application for transfer under S. 
24 of Act XI\'of 1882. the High Court ordered 
that the ease should proecid in a certain Court 
within its jurisdiction. The .suit was accord- 
ingly heard and decided by that Court. 

On appeal, the District Judge held that the 
cause of action did not arise within the juris- 
diction of the first Court, and returned the 
plaint for presentation to the proper Court : 
Held, that the order of the District rludge wa.s 
right. Thulsi Ram y. Shiam Sunder. 5 Ind, 
Cas. 588. 

Knox and Karama'I’ II l sain, j,;. 
Reference : — (a) 5 A. CO, F. 

(20) Ss. 33, — Conditional aider of attach- 

iiient — Transfer of suit — Pou'er of Court to 
deal jrith attachment. 

Where a conditional order of attachment, 
before judgment, of certain propi'rty within its 
jurisdiction, is passed b}' a Court, and liefore 
the final order is passed, the suit is tr.nisfcrred 
to another Court, the Court to which it is 
transferred acquires by implication jurisdiction 
to pass further orders regarding the attachment. 
Arunachala Nadan v. Kandasami Pillai, 6 
Ind. Cas. 740. 

WaeTjIH and IMiiiLER, .r.r. 

(27) Ss. 33, 3S3 — Ti ansfer of apjieals — Power 
of appellate Courts^ 

A J Mstricc Court having heard an appeal in 
part and re.nanded issues for trial, it cannot 
transfer the appeal to the Subordinate Court. 

Chinnathayammal v. Chikkanna Chetty, 8 

M.Tj.T. 347. 

White c.j., and MuNUO, J. 

Reference : — 23 M. 314, F, 

(28) S. 38 — Misjoinder of parties ana causes 
of action — Suit to determine to which of the 
defendants jdaintijf is liable and to re- 
strain the other front interfering with plain- 
tiff — Interpleader suit. 
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CIy. Pfo. Code (1882) — {Continued) , 

PlaiatiHs alleged that both first and second 
defendants claimed a charge for the use of 
certain water and prayed the Court to deter> 
mine which of the defendants was entitled to it 
and to restrain the other from interfering with 
plciintifi and to make him refund the charge he 
had already collected : 

Heldj that the suit did not offend against the 
provisions of S. 28, G.P-C., 1882. Komarap- 
pan Naicken v. Yenkataohellam Pillai, 4 Ind. 
Cas. 312 -=7 M.L.T. IG. 

MUNKO and ABDUR RAHIM, J.J. 

References M. 252; 18 M.L.J. 238. 
applied, 

(29) S- 30 —Parties — Persons leaving the sarne 
interest in one cause — Code of Civil Proce- 
dure {Act XIV of S, 30. 

S* 30 of the old Code is an enabling suction, 
and does not debar some of the members of 
a community from maintaining a suit in their 
own right. 

Hence, whore two persons belonging to the 
Lodh community, alleging interferonce with 
their rights, brought a suit for a declaration 
that a chaupalf mortgaged by the mukaddam | 
of the community belonged to the entire com- 
munity. and that the latter alone had no power 
to make the mortgage, held^ that the suit was 
maintainable. Gulba Y. Basantai 7 A.L.J. 
233 — 5 Ind. Cas. 547. 

STANLEY, C.J., and LJANEIUI, J. 

References : — 5 A. 497 ; 24 C. 315, approved, 

(30) a 30 — Malabar ham — Decree against 
Karnavan — Suit against Katnav an under 
(S. 30, C.P,C, — Right of an anandravan to 
avoid the decree by a separate suit- -Fraud. 

Where a suit was brought against the harna- 
^ van of a M<ilabar tar wad in his representative 
capacity under 3. 30 of the C.P.C., 1882, and 
the suit was decreed against karnavan after 
contest, it is not competent to an anandravan 
to avoid the decree by means of a suit, in the 
absence of allegations of fraud. Olayat Govinda 
Y. Damodaran, 8 Ind. Cas. 435. 

KHISHNASWAMI AlYAR, J. 

Reference : — 20 M. 129, F. 

(30-a) S. 30 — Claim of private right by phiin- 
tiff over land — Claim of public right by defend- 
ants — Parties — Irregularity in not recording 
formal order— Effect. See SPECIFIC Relief 
Act. No. 20. 6 Ind. Gas. 4G. 

(31; fJs. 30, 539— Suit for scheme and for de- 
claring third defendant a duly appointed 
19 


Civ. Pro. Code (1882) — (Continued). 

Dharmakarta — Maintainability — Specific 
Relief Act, S, 43, whether controls S, 539—- 
No denial of legal character or right to pro- 
perty— No consequential relief — Maintain- 
ability — Applicability of the new Code — 
Procedure, 

Suit by plaintiffs as members of tbo Bori 
Ghctty community, and followers and disciples 
of Sri Abhimana Sivaebariar, and worshippers 
of the temple of Muthulfumaraswami, against 
1 to 3 defendants, inter alia for settlement of a 
scheme and for a declaration that third defend- 
ant had been duly and validity elected Dbarma- 
karta. Permission to sue under S. 30, C.P.C., 
and sanction of the Advocate-General under 
S. 539, had been obtained by tbo plain titfs. 
Objection was taken to the maintainability of 
the suit under S. 30, O.P.C., and also as to 
whether plaintiiTs were entitled to sue for a 
declaration of the third defendant’s rights. 

Held that the case might be governed by the 
provisions of S. 539 of the old Code, and not by 
the corresponding hut modified provisions of 
S. 92 of the new Code, as these provisions 
cannot bo considered as dealing merely with 
procedure but affect tbo right of suit also. 

That, as regard the third defendant’s rights, 
the relief claimed whether under S. 30 or 639 is 
purely declaratory, and such declaratory relief 
cannot be granted under S. 42, Specific Relief 
Act, as the plaintiffs and all the other members 
of the Bcri Chetty caste, being disciples of Sri 
Abhimana and other Hindu worshippers cannot 
be said to be entitled to any legal character or 
to any right to any property which the defend- 
ants have denied or are interested in denying 
within the meaning of S. 42, so as to give the 
CourJ jurisdiction to pass a purely declaratory 
decree. 

That the suit is bad under S. 42, Specific Re- 
lief Act, also because the plaintiff.^ do not seek 
I any further relief, such as an injunction restrain- 
{ ing all or some of the defendants other than 
the third from interfering with the third 
defendant’s rights to the office (a). 

Held also, that the suit contemplated under 
S. 539 is a suit against a trustee, including 
under that term a person assuming to act as 
trustee, or a trustee de .s()7i tort, by persons 
having an interest in the trust, for one of the 
reliefs specified in the section. The suit for the 
assertion of the rights of one of tbo trustees 
taken by itself is not a suit for one of the reliefs 
specified in els. (u) to (c) of the section. Nor 
can it be regarded as a suit ** for such further 
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or other relief as the nature of the ease may 
require” (b). 

That the declaration of the rights of the third 
defendant cannot bo said to be incidental to a 
prayer for settling a scheme, as a scheme can 
be well settled without going into the question 
of the third defendant's right. 

That S. was neither intended to bar the 
assertion of private rights on the one hand, nor 
to afford a means of asserting them on the 
other. 

That where S. r).*!*.) expressly provides for a de- 
claratory relief, it cannot be cut down by S. 12, 
Specific Relief Act. Where however the case 
comes within the supplementary provision as 
to “such further or other relief as the nature of 
the case may require,” the Court ought to be 
guided by the provisions of S. 42, Specific Re- 
lief Act, and to hold that the mitiiro of the case 
does not require a nuirclv declaratory relief to 
be given where further relief might have been 
sought for. A. Muniawamy Chetty and others 
V. A. Murugappa Chetty and others, 7 ^I.L. 
T. 15 -5 Ind. Cas. 515. 

WALLIS, J. 

llefercnces: — (ri) 38 C. 789, 7i. (5) 17 ^l. 4(»2 
(P.B.), li. 

(32) Ss. do, ody —Suit for removal of frn.sfi’t* 
— Sanction under S. ody, not ncccssai y - 
Trust in which others are interested — Suit 
reyard uKj^ by trustee ■ permission under 
S.do, C.P.C., IdSd -Necessity. 

A suit, which prays for the removal of a 
tru'?tcc, is not one falling under S. 539, C.P.C., 
1882 ( = S. 92, (3.1’.C., 190S) and no sanction 
is necessary for instituting such a suit (a). 

Where, in a suit redating to a trust, many 
others besides the plaintiff are interested, held, 
that, even if no .•.anction under S. 18, Religious 
Endowments .Aet, iHfid, is necessary, permission 
to sue is necessary under S- 30, C.R.C., 1882. 
The fact t.hat the plaintiff is a trustee docs not 
exempt him from obtaining permission under 

S. 30. C.P.C., 1882. Mohideen Khan Sahib 
y. Balai Khan Sahib, 8 'Sl.L.T. 357. 

^lUNUOand APDUU RAHIM, JJ. 

Beference :—{a) 17 M. 4G2, R. 

(33) S. 31 — ^lisjoindcr of causes of action, 
effect of — Whether decree can be reversed on 
that ground. Sec Mts.JOINDRK, NO. 2, 7 M.L. 

T. 364. 

(34) S. 32 — Addition of Receiver as party. 
See Receiver, No. 4, 14 C.W.N. 663. 


Civ. Pro. Code (1882) — (Contmued) . 

(35) Ss, dG, 4S— Plaint— Presentation to pro- 
per officer — Presentation by proper person — 
Plaint ordered to be registered after limita- 
tion — Effect of such order. 

The limitation for filing a suit was to expire 
on the lyth of February, 1908. The pleader 
for the plaintiff came to the proper 'Court on 
■ the evening of the 17th of h\;l)ruary, after the 
.iiidge and his munsarim had both left the 
Court, and persuaded the suits dork to rccovie 
the plaint. Next day the suits clerk handed 
over the plaint to the miuisnrim, who noted 
how the plaint had readied his hands, and on 
the following day, February 19th, put it before 
' the Judge, The Judge ordered : “ Registered, 
subject to objection as to limitation, if any, 
made by other party 

Held, that the making over of the plaint to 
the suits clerk on the 17th of b'obruary was no 
pr<*seiilation within the meaning of S. 18 of 
the Code. 

Held further, that the peadiing of the plaint 
to the on the ISih February through 

the suits clerk could not be said to boa presen ta- 
. tion by the pleader who had given the plaint 
to the suits dork (n). 

Held, also, that tlie order passed by the 
Judge on the 19th of February to register the 
plaint was irrelevant, and could not bo consid- 
ered as having any retrospective effect, so as 
to validate the proceedings of the two previous 
days. Sri Maharaja Prabhu Narain Singh 
Y. Sarju Miar, 6 Ind. Cas. 330. 

PTGfiOTT, J, 

Reference (a) 21 M. Ill, F. 

(3.5-n) S. 42. See No. 15, supra. 

(3G) S. Pi — Test about the application of — 
Causes of action, identity of. 

1 Held, that the test of the applicability of 
I S. 43, Civ. Pro. Cede, is not whether, at the 
: date of the previous suit, the plaintiffs might 
or even ought to have alleged the existence of 
the cause of action upon which the second suit 
! rests, but whether the causes of action alleged 
i in the plaints in the two cases arc one and the 
' same or are distinct. 

In a previous suit brought by the plaintiffs 
! for a declaration that the defendants had no 
I right in certain land beyond that of ordinary 
tenants, they alleged that their cause of action 
arose in 1904, when the Revenue Courts, in a 
suit brought by the defendants to contest a 
notice of ejectment, decided that they had 



2\)3 


DIGEST OF CASES. 


294 


Civ. Pro. Code (1882) — {Contimied)^ 
rights superior to chose of ordinary tenants. 
The suit was dismissed on the ground that the 
plaintiffs ought to have sued for possession. 
The plaintiffs, thereupon, Wrought the present 
-suit for possession on the allegation that their 
cause of action arose in 1899, wlieu the defend- 
ants, on thd strength of an erroneous settlement 
entry rceording them iu possession of the lands, 
dispossessed tho plaintiffs’ tenants who were 
actually in possession. 

Held, that tho present suit was founded upon 
a cause of aetion which was essentially differ- 
ent from that on which the previous suit was 
based and was then3forc not barred by S. 43 of 
the Code. Abdul Kasim Khan v. Jaggii Singh, 
13 O.C. 19 -5 Iiid. Cas. 1J9. 

CriAMiELi and Evans, j. cs. 

References I — fj O.C. 173; S O.C. 339; 10 
0.0. U ; IS 11. 517, n. 

(37) S. ‘Id — Cause i)f action — Lessor and 
lessees —Omission of relief in the former 
suit — Suh.sr(/uent if^uit fur omitted relief 
barred. 

One ll brought a suit in 1907 ag.iin.-%t the 
defendants for damages, on the ground that the 
dcfeiidarits had dispossessed her from tho lands 
in suit by ploughing up hoc standing crops on 
the said land and taking possession of the 
standing trees. She did not include then a 
claim for recovery of possij'ssiou. Subsequent 
to tho date of dispossession, but before the date ^ 
of tho suit in 1907, li executed .i lease in res- 
peet of the land in favour of the plaintiff, who ; 
sued for recovery of possession and for mesne • 
profits ; ! 

Held, that tho suit was barred by S. 43, j 
C.P.G., 1882, inasmuch as tht; plaintiff’s lessor, | 
R, omitted to include in her previous suit the 
claim for possession, which she was en tith'd to 
make at the date of in-jtituting her suit. Ram 
Lai Y. Hip Jahangir All, 5 Ind. Cas. 120. 

KNOX and PlCCOTT, JJ. 

(38) S. i.7, if applicable to prior proceedimjs 
in Revenue Court — Punjab Land Revenue 
Act, XVII of 1887, S. hj8 (1) and {2 ) — 

' Claim for additional share in respect of 
land already the subject-matter of p irtition 
proceedings, not maintainable in Civil 
Courts, 

Where the plaintiffs applied to the Revenue 
authorities for partition of a Khata, a partition 
was duly made and was formally accepted by 
plaintiffs, to whom one-sixth wa.s allotted. The 
plaintiffs, brought the present suit claiming one 


, Civ. Pro. Code (1882) —(Continued). 
onC'iwelfth share in addition, on the ground that 
previous mutation proceedings were wrong. 

Held that S. 43, C.P.C., cannot be used to 
bar a suit in a Civil Court, because of some- 
thing that has happened in a Revenue Couri 
in the partition case. 

The Revenue Court in the partition, case was 
“empowered” to effect a partition, and, if it 
^ chose to decide any question of title that 
might arise. The Revctiue Court being so 
“empowered,” S. 158 (1) of the Land Revenue 
Act prevents .my Civil Court from taking cog- 
nizance of tho iiiiittor. Inayet y. Noniang, 8 
P.lt. 1910--G P.W.R. 1910-5 Ind. Cas. 253. 
Johnstone, .j. 

' (39) S. Ri { = (J. 2, R, i, Cd\C., 11)08)— 

.\h'rtfjaijc— Prior suit for interest ajfer e.c- 
' t^^vy of term fired — Subsequent suit tor 
principal or interest — liar. 

' Where a mortgagee was, under tho terms of 
; the mortgage-deed, empowered, after thetjxpiry 
of five years from the date of mortgage, to .'•ue 
at once, if default was made iu the payment ot 
interest duo, for the recovery of tlie principid 
amount, or it no such default had been m.ide, 
to allow the mortg.ige to continue and go on, 
receiving the interest as ho h.id done in the 
past. 

Held, that it was open, undoubtedly .md 
admittedly, to the mortgagee, to sue, after the 
expiry of five year.-, for the recovery of the 
principal amount. 

Where, tlicn'forc. the mortg.igeo sued, .ifU'r 
the expiry of the live y(*.irs, only for the inter- 
est, and failed to claim the principal which 
was also due, 

held, that he w.is precluded by tlie provi- 
sions S. 43, C. 1*.C., 1882. from bringing .i 
subsequent .'.nil for the reenveryof principal, or 
of interest that accrued due after the decision 
of the prior suit. 

If the plaintiff has no legal right to demand 
payment of the principal anioant of his debt, 
he has, a fortiori, no right to claim interest 
thereon (b). Chaudhri Kudan Mai and others 
y. Sardar Allah Dad Khan and others, 19 
P.R. 1910 -3G P.W.R. 10 -5 Ind. Cas. 821, 
RATTIO.VN and SIIAH DfN, JJ, 

References :—{a) 28 P.R. 1907, F.; 7 B. 440 it 
21 R. 237, Tiot F, (b) C.A. No. 002 of 1902, F.\ 
(1898) 2 g.B. 400, R. 

(40) S, Prior suit on the alleged entrust- 
incut for safe custody — Subscipuent suit for 
rent^Jiar. 
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Where a prior suit was brought on the basis 
of an alleged ontrustment of the paddy by the 
Zamindar to the tenant, and a subsequent suit 
for arrears of rent was brought against the 
tenant, 

Jield^ that the cause of action for the non- 
payment of rent was different from that in the 
prior suit, and that the subsequent suit was 
not barred by S. 43, C.P.C., 1882, Kadir 
Ibrahim Rowther v. Arunachelam Ghettiar, 
19 M.L.J. 787 -4 Tnd. Cas, 1082. 

BKNSON and AHDUR JJ. 

(4 1) Ss. 43 -Prior suit— Claim as reversion- 
ary heirs and also on other grounds — Ob- 
jections as to joinder of claims — Subse- 
quent suit based on reversionary title — 
Whether S, 43 bars suit. 

Where, on account of objection** taken in the 
written statement by the defendants in a prior 
suit, on the ground that the claims of the 
plaintiffs in that suit, as reversionary heirs, 
could not be joined with the other claims in 
that suit, and that only the nearest of rever- 
sioners could sue on thfit ground and not all 
the plaintiffs jointly, a subsequent suit was filed 
by the rcxjresentativos of one of the plaintiffs, 
claiming title as the nearest reversioners, held, 
that the title set up in the latter suit was not 
only different from, but also adverjsc to, that 
of the other plaintiffs in the prior suit, and 
that the subsequent suit was not liarrcd by the 
provisions of S. 43, C.P.C.. 1882. Rajah 
Kesava Yenkatappiah alias Yenkatappa Rao 
Garu V. Nayam Yenkatranga Row Garu, 7 
M.L.T. 244. 

MlLTiKU and ^lUNRO, .hi. 

(42) S, 43 — Joint promisors — Suit against 
one barred under S, 43 — Whether it is also 
a bar against the other — Contract Act, 
S. 43. 

R and S were tenants of a moiety each of 
ccrain lands, under separate IMuchilikas, and 
they sold their interests to two persons A and 
B by separate deeds of sale. The plaintiff, the 
landlord, had instituted two suits in respect of 
each moiety against A only and recovered 
judgment. At the time of the first suit, the 
claim for rent up to 15th December, 1901 had 
accrued due, but was omitted to bo included in 
the suit. At the time of the second suit, the 
claim for rent for faslies 1310 and 1311 in res- 
pect of S*s moiety had accrued, but were not 
included in the suit- The present suit was 
against both ^ and B for rent for 6 faslies from 


CIy. Ppo. Code (1882)— (Confinw^d). 

1310 to 1315. The Sub- Judge dismissed the suit* 
as regards the claim for faslis 1310 and 1311 in 
respect of S*s moiety and the claim for rent up* 
to 15th December, 1901 as regard R’s moiety, 
as barred by S. 43, O.P.C., 1882. B was a 
member of the joint family with A, and liable 
with him to pay the rent. •• 

Held that, under S. 43, C.P.C., the liability 
of A for the rent omitted to bo claimed in the 
former suits is at an end ; for that section pro- 
vides that the plaintiff shall not afterwarda 
sue in respect of the portion omitted. 

Held also that B was liable for the rent of 
faslis 1310 and 1311. 

Qiuere : — Whether the rule in King v. Hoare, 
13 M. & W. 494, that a joint promisor is not- 
liable in a subsequent suit, when iudgment had 
been recovered against the co- promisor is appli- 
cable to the ^lofussil in India, in view of S. 43- 
of the Contract Act. 

Held, further that S. 43 of the Contract Act 
docs not lay down a 0orc rule of procedure, 
but makes the liability of each co-promisor 
joint and several. 

Under English law, however, the founda- 
tion of the rule in King v. ?Toare is that the 
liability of the joint promisor is joint, and that 
the cause of action which is one and indivisi- 
ble transit is rem judicature, and is therefore 
not nvail.ible for a subsequent suit against a 
co-promisor. 

Held, also that, as the claim for rent for faslis* 
1310 and 1311 was not the subject-matter of the- 
previous suits, the cause of action for the same 
had not merged in the previous judgments. 

Under S. 43, C.P.C., although a subsequent 
suit against the same defendant is barred for 
rents which had accrued due, it is by the force 
of a special ^-ulc that relief not claimed in res- 
pect of a cause of action shall not be claimed 
in a subsequent suit, and not on the principle 
of merger in a judgment recovered. Raman* 
julu Naidu v. Aramudu Ayengar, 7 M.U.T. 
373. 

BENSON and KUISHNASWAMI IYEJ«, JJ» 

Referencesi^lH M. & W. 494, Con.s.; (1877) 
4 A.C. 504 ; (1886) 31 Ch. D. 177 ; 10 E. 453 ; 
(1891) 1 Q.B. 781, R.\ 22 A. .307 ; 5 M. 37 ; 5 
M. 133 ; 8 M. 376; 21 M. 256: 30 M. 496; 7 M. 
295 ; 3 C. 363 (361) ; (1898) 2 Ch. 295 (300) ; 21 
M. 163 (157), R, 

(43) S. 43-— Applicability of— Subseque^it suit 
must he between the same parties — Cause 
of action. 
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S. 43 of the Code of 1882 is directed against 
-two evils, the splitting of claims and the 
■splitting of remedies in respect of one cause of 
action, and is founded on the maxim that no 
one shall be twice vexed for one and the same 
cause. In order that the section may apply, 
not merely must both suits arise out of the 
same cause of action, but they must be be- 
tween the same parties or between parties under 
whom they or any of them claim. Kunwar 
Gobind Krishna Narain v. Mussammat Sira- 
JunnUsa Begam, G 1ml. Cas. 220 = 7 A. L. J. 
627. 

Stanley, c.j., and Baneu.ii, j. 

lieferenccs 19 A. 379 ; 24 A. 553 ; 1 Agra 
109, F.\ 4 A.L.J. 121 ; A.W.N. (1907), 3G ; 29 
A. 2G7 ; 30 A. 5G0 ; A.W.N. (1908), 235 ; 5 A.L. 
J. G47 ; 4M.L.T. 392 ; 24 C. 831 ; 29 C. 871, 
D. 

(44) N. -ii'l — First suit for settleuient of ac- 
counts and profits against co-sharer — 
Second suit for j^rojits against the same 
defendant a.s lambardar — Agra Tenancy 
Act ill of 1901), Ss. m, 76*5. 

The plaintiff brought two suits against the 
same defendant. One suit was for settlement 
of accounts under S. 1G5, Tenancy Act, 
against the defendant in hi.s capacity as co- 
sharer, and the other was for share of profits 
under S. 104 in the defendant’s capacity as 
lambardar. Held that the suits were of differ- 
ent descriptions, and the causes of action for 
the two suits were not the .same, inasmuch as 
the legislature, by enacting Ss. 1G4 and 1G5, 
Tenancy Act, contemplated two classes of suits. 
The second suit was not therefore barred by 
S. 43 of Act XIV of 1882. Chunno Lai v. 
Parbhu Dial. 7 A.L.J. 526. 

STANLEY, C.J., and llANElUf, J. 

(45) 8, 43 — Dismissal of suit for declaration, 
vdietJwr bars siibseguent suit for jjossession. 

The dismissal of a suit for declaration of 
A's title to land, on the ground that ho ought 
to have sued for possession also, does not pre- 


CiY. Pro. Code {iBS2)—(Contimu:d), 

(46) 5. t3-^Portion of claim — Intentional 
omission^ Act V of 1908, O. 3, R, 2 (if). 

A right which a litigant possesses, without 
knowing or having known that ho possesses it, 
cannot be regarded as “a portion of his claim,'’ 
within the meaning of S. 43 of Act XIV of 
1882. 

(1, who was the tenant of a holding, died, 
leaving a mother and a daughter, both of the 
same name. The plairitiH sued the mother as 
representing G for arrears of rent for 1313 
Fasli, and obtained an ex parte decree. In 
I respect of the year 1314, ho sued the daughter 
! and obtained a decree. The decree in respect 
I of 1313 was set aside, and at the rc-hcaring the 
; daughter was made a party. It was found 
that, at the time the plaintiff brought the suit 
in respect of 1314, he was not aware that the 
daughter was the tenant in 1313. Held that 
the plaintiff, having no knowledge, when he 
I brought his suit in respect of 1314, that the 
I daughter was the tenant in 1313, could not be 
I said to have omitted to sue in respect of that 
; year, and the suit for 1314 was not barred by 
the provisions of O. 2, R. 2 (2) of Act V of 1908. 
Batul Kuar v. Munni Lai, 7 A.L.J. 738 = 7 
! Tnd. Csvs. 285). 

STANL.RY, O..I. 

I 

I (lG-a) S. 43 — Suit by mortgagee for possession 
I — Failure to set up claim of pre-emption-- Su’o- 
sequont suit for pre-emption — Waiver. See 
Pre-emption, No. 49, 99 F.R. 1910 (Civil). 

I 

(47) S,43--Act V of 1908, 0.11,R. 2 (3)— 
Cause of action — Splitting claim — Mort- 
gagee entitled to arrear of * hasur ’ and pos- 
session on breach of condition of mortgage 
— Suit for kasur filed and decreed — Subse- 
quent suit for possession barred. 

Where, under the conditions of a mortgage, 
on the mortgagor making default in the p.ay- 
ment of kasui , the mortgagee was entitled • 
both possession of the mortgaged land and 
arrears of kasur, and he sued for arrears of 


• elude him from subscfiuently bringing a suit kasur only : 


for possession, since the causes of action in the 
two suits are different. The cause of action in 
the first suit is not an invasion of his possession 
but conduct throwing cloud on his title, while 
in the second suit the cause of action is an inva- 
sion of his possession. Narayan v. BblwaJL 
6N.L.R. 81. 

Skinner, a.j.c. 

References : — 8 0. 819 ; 12 0. 291 ; and 14 A. 
512, F.; 22 M. 24 and 4 N.L.R. 14, R. 


Held, that a .subsequent suit for possession 
of the mortgaged land was barred under S. 43 
of the Code of 1882, or O. 11, R. 2 (3) of the 
Code of 1908 (a). Malik Karim Baksh v. 
Jattu Bam, 31 P.L.R. 1910. 

JOHNSTONE, J. 

References (a) 28 P.R. (1907) ; 19 P,R. 
1910, F. ; P.R. 79 of 1886 (overruled by P.R. 
28 of 1907), «. 
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( IS) .S. i:i—Act Vnf 1008, ScJi, 7, 0. 2, r. 3 
— Leave to omit remedies, tw split causes of 
action — Pecinnnry jurisdiction of Court — 
Surplus collection made hi/ uiorfijntjec— 
Jjimitntion Act (IX of 1871), Sch. 11, Art, 
lo!j — Act A'T of 1877, »S\ 2, Sell. II, Arts, 
ion, 100— Act IX of 1008, Sell, I, Arts. 
Kfn, 100, 

NVheru a perron is entitled to more than 
one remedy in resp^*ct of tins same cause of 
.action, the Court from which hc» should obtain 
leave to omit any of such remedies and brinj< a 
subse(|nent suit in respect thereof, is the Court 
before which the ori^^inal suit is pendiiifi, oven 
thou"h the amount of the claim reserved for 
the subse<]uent suit be in excess of the ix'cuniary 
jurisdiction of this Court. 

A suit by a mortf?.i{^or, after the niortfijii'O li.is 
l>eeu satiidied, to recover surplus collections re- 
ceived by th^^ mort(;:igee, may bo brought with- 
in three years from the time when the mortga- 
gor re-enters on the mortgaged property, under 
Art. 105 of the Tjimitatioii Acts of 1877 and 
lOOH, and there i.^ no restriction as to the way 
in which the mortgagor may obtain possession. 
If perniissicn to bring a suljsoqucnt suit for 
surplus profits has been given in accordance 
with S. 18, Act XTV of lH8‘i. or Order -2, K. 2, 
Act V of lilO.S, Sch. 1, there is no conflict be- 
tween the pn^visions of Art. 105 and those of 
the section and order respectively. Art 109, 
Limitation Act, does not ajiply to a suit by a 
mortgagor for .surplus collection. 

Where the right to n'cover surplus collections 
became barred under Art. J05, Sch. 11, Act IX 
of 1871, the right was not revived by Act XV 
of 1877 or Act IX of 1908. Muhammad FaiaE 
All Khan v. Kallu Singh, 7 A.L.J. 1201. 

ST\NIiKY, (’..T., and JlANF.R.Fl, ,1. 

Ttcference : — 30 A. ‘22.5, Discussed, 

(49) S. 13 — Suit by reversioner to set aside 
deed of gift — Subsequent suit for possession of 
property. See HINDU LAW (STKlDli-VN), 
No. 1 , 7 A L.J. 1.53. 

(50) S. '13 — Subsequent mortgage — Payment 
of prior mortg igc.s- -Suit on subsequent mort- 
gage — Separate suit for payments made under 
S. 74, Tr. P. Act. See MOUTGAGK (Genk- 
RAL), No. 23, 11 C.L.J. 551. 

(60-a) S. 43. See Nos. 15, 15-a, IG, 17 and 
18, supra. 

(51) Ss. 43, 13— Claim for mesne profits — 
Separate suit. See MORTGAGE (REDEMP- 
TION), No. 13, G fiid. Cas. 33G. 


Civ. Pro. Code (1882) — {Continued). 

(52) Ss. 43, 50— Allegations to bo set out in- 
the plaint — Suit for sale of mortgaged property 
— Right to personal decree. See TRANSFER 
OF Property Act, No. GS, 12 Bom. L.U. 
531. 

(52-rt) S. 48. See No. 35, supra. 

(53) S. no — Plaint, amendment o^, by refer- 
rintj to a document not included in the list 
of documents annexed. 

The .imcndment of a plaint, by referring 
to a document not included in the list of docu- 
ments annexed to the plaint, is not such an 
amendment as will convert the suit into a suit 
of different and inconsistent character. Gunna- 
ji Bhavaji v. Makanji Khushalchand, 11 
Bom. L.R. 498 -G M L.T. 234 = 3 Ind. Cas. 
159 = 34 B. 250. 

Scott, c..i , and Batchelou. .t. 

(.53-/7) S. .50. Sec No. .52, supra. 

(51) Ss. ns, ni, 07 — Properties e.i reeding 
pecuniary jurisdiction — Plaint returned 
for presentation to proper Court — Bepresent- 
ation to the same Court after anicndimj, 
by strih'imj off some items and p>ro/n'rly 
valuing the rest— Jurisdiction, 

Whore the ^fiinsiff returned the plaint for 
pre.scntation to th/i proper Court, on the 
ground that the subject-matter of suit wjis 
uridcrv.'iliied, and that, if properly valued, it 
would exceed the pecuniary juri.sdiction of the 
Court, and the plaintiff amended the plaint by 
correcting the valuation, and striking off some 
of the properties, .so as to bring the rest within 
the jurisdiction of the ^lunsiff, and re-presented 
the plaint with a petition that ho relinquished 
his claim to the proptirties struck out. 

Held, in a petiti/ni for revising the order of 
the Munsiff, admitting the plaint on rc-present- 
ation, 

that the act on of the Munsiff fell within the 
letter of S. 57, C.P.C., read with S. 54. Since 
under S, 53. cl. (c), the Court may of itself 
amend the plaint at any time before judgment, 
it cannot bo said that the Court has no power 
to allow 01 accept the amendment, when it is 
made by the plaintiff and sanctioned by tlic 
Court. Karum Bayira Ponnupundan v. 
Authimoola Ponnupundan, G M.L.T. 261 = 
33 M. 2G2 = 3 Tnd. Cas. 338. 

RAHIM, .T. 

(.54-a) S. 54. See No. 54, supra. 

(55) S. 51 (tZ) — Order of Assistant Collector 
rejecting plaint — Appeal. See ACT II OF 1001 
(AGRA Tenancy), No. is, 6 Ind. Cas. 371. 
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(56) S, — Pluintf return of — Court's discre- 
tio7t to gra^it reasonable thne tore-file plaint 
returned to he filed in proper Court — 
Limitation, saving of. 

In an order under S. 67 of the Code of 1882. 
returning a plaint to be filed in the proper 
Court, the Court recurniiig the plaint has a 
discretiofi to grant a reasonable time for the 
purpose, and if the plaintiff re-files it in the 
proper Court within that time, his nut will not 
be barred by limitation, oven though bo had 
fikid the plaint in tlic wrong Court on the last 
date for limitation. Nibaran, Chandra Baner- 
jee V. S.C. Mukerjee, 0 Ind. Cas. (i:!?. 
HOLMWOOn and SHAJiFUDDIN, JJ. 

(5G-a) H. 67. See No. 54, supra, 

(57) S. 82 — Substituted service — Dtfendnnt 
leepiiig out of the Wiig. 

Whore a defendant to a suit could not be 
found at his usual place of residence, and there 
Wcas none to accept scrvicKj of .summons on 
his behalf, and the pivjcess-server, upon the 
third attempt to effect personal S('rvicc, allixed 
the summons upon the door ot house, held, 
that tliu d(‘fend.int. under the circumstances, 
must be (iceincd to be keeping out of the way, 
and the service, as eff(‘ctod, \Naa sullicieiit. 
Abbas Husain v. Ashfaq Ahmad, 7 A.Ti.J. 
280 -=f) Ind. Cas. ‘282. 

KNOX and KarAMAT lllJhMN, .JJ. 

(58) S. 82 — IJna-’certaiiicd per-ons -'-Service 
of summons. See PAltTlTION, No, 8, 11 C.L. 
J. 580. 

(58-a) Ss. OS, Ifi? — Hearing of suit after 
settlement of ismes— Absence of parties 
and pleaders — / * raced are — I )eci ee ingjdain- 
tif's suit iritJiont. recording reasons — Ihs- 
iniss'il of suit. 

Whore, at the hearing of a suit after the 
settlement of issues, both parties and their 
ple.adors are absent, the suit should not be 
dismissed, but the Court, dealing with the 
claim, should pass an order under S. 08, 
C.P.C., 188*2, and then record reasons for any 
decision it arrives at on the materials before it. 
Ramanathan v. Karuppayee, s Ind. Cas. 156. 
MUNRO and SANKAUAN NAIR, J.J. 

(58-b) iS.s'. OS, J.j? — Hearing after settlement 
of issues —Parties and pleaders absent — 
Dismissal of suit — Proper Citm-se, 

Where, at the hearing of a suit after the 
settlement of issues, both parties and their 
pleaders were absent, the Court ought not to 
dismiss the suit altogether, but ought to pro- 
ceed under S. 98, C.P.C., 1882, and record its 


Civ. Pro. Code (i29l2) —(Continued) , 
reasons for any decision it arrives at. Rama- 
nathan Chettiar v. Karuppayee, 8 M.L.T* 

450. 

l^IUNKO and SANKAUAN NAIR, .IJ. 

(59) S. 102 — Portion of claim dismissed on 
the merits and Oic rest abandoned — Appli- 
cabilitg of section thereafter — Dismissal as 
for default — Apical on the iiuu'its^ where 
section wronglij applied, 

Certain properties which wore purchased by 
the plaintiff at public aiiotioii were attached in 
execution of a money-decree against his vendor. 
Plaintiff satisfied the decree under protest and 
then sued the decree-holder for recovery of the 
amount paid and for dam.iges for wrongful 
attachment. 'Pho Court held that, as the pay- 
ment was voluntary, the claim to recover it 
was not maintainable, but that the suit might 
proceed on the qiu'stion of damages. Pl.-iintifi 
prayed for the drawing up of .a formal decree 
with regard to the portion of the claim which 
w.is dismissed, and also to withdraw the rest 
of the claim with liberty to bring a fresh suit 
under S. .‘]7o, C.P.C., 1SS2. Poth prayers 

having been refused, plaintiff unconditionally 
withdrew the claim for damages, The defend- 
ant thereafter proceeded to give evidence on 
all the issues raided in the case, the plaintiff 
not appearing. In the result, the Court, pur- 
porting to act under S. 102, C.P.C., dismissed 
the suit for default. Tin) plaintiff Jippoaled to 
the Chief Court which held that, the suit 
hiving been dismi.ssed uinlor S. 102, C.P.C,, no 
appeal lay. On further appeal to the Judicial 
Committee, 

held, that the ease was not one to be dealt 
with under S. 102, C.P.G., inasmuch as the 
claim for rocuvery of the iiionoy paid to dis- 
charge the attachment had been fully deter- 
miped adversely to the plaintiff by the Court’s 
previous order, and the rest of the claim had 
been abandoned, leaving nothing to be tried. 

Held furllier that the ciso should go back to 
the Chief Court to decide the appeal on the 
merits. Kanliaya Lai v. The National Bank 
of India Ltd., 14 C.W-N. 594 (P.C.)-12 Bom. 
L.K. 430 -11 C.L.J. 449. 

Lord Macnaohtmn, Lord Collins 
and Sir Arthur Wilson. 

(59-a) S. 102. See No. 15, supra ; and Nos. 75 
and 213, infra, 

(60) 5s. 10^?, 103, LiS — Adjourned hearing — 
Refusal of application for process — Intima- 
tion by pleader that he has no further 
ifistructions — Dismissal of suit, whether 
lender 5. 102, 
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Civ. Pro. Code {M2)—(Contimied). 

Where, at an .uljourncd hearing of a suit, 
the witnesses on behalf of a party were not in 
attendance, and the parly applied for the issue 
of warrants against them, but the Court refused 
the application, and the picador thereupon 
intimated that ho had no further instructions 
to appear, and the suit was dismissed : 

Jlcldf that the dismissal was not under 
S. 15R, but under S. lO’i of the Code. Ganga 
Rai Y. Oudar Rai, n fnd. Cas. 499. 

Holm WOOD and Ohatteiuee, jj. 

References:— C. 235; 5 C.L.J. 2G0, Rel, 
on. 

(61) Ss, 102, Ajquiarance,'' meaniyuj 

of — Application by pleader for adjournment 
— Refusal — Pleader stating that he had 
no instructions — hJffect — Dismissal under 
S. C>P C. — Authority to represent 
client — Barrister ami jjleadcr, distinction 
between. 

On the date to which the plaiiitifT*s suit was 
adjourned for bearing, an application was put 
in by his pleader for postponement owing to 
plaintiff’s illness, and it was rejoctod. The 
Court then examined the plaintiff’s pleader who 
stated that he was appointed to present the 
application and that ho was not in any way 
acquainted with the facts of the case. 

Held, that, where, at any adjourned hearing 
of the suit, there is no appearance by the 
plaintiff and there are no materials on record, 
the appropriate procedure is that laid down by 
S. 157, C.P.C., 1382, (Per Crouch, A.J.C,), 

All appearance at an application for adjourn- 
ment which is refused is not an appearance at 
the hearing of the suit (6). 

An “appearance” is nothing more than 
physical attendance iu the Court. If, there- 
fore, when the hearing commences, the plain- 
tiff or his duly appointed pleader is actually 
present in Court, there is an appearance of the 
plaintiff at the hearing. Tf it be desired that 
there should be no appearance, the result can, 
in reality, be attained only by the plaintiff and 
his pleader walking out of the Court when the 
case is called on for hearing. But it is consid- 
ered sufficient for the pleader to do something 
or say something implying a request that the 
Court should regard him as absent, and for the 
Court to do something or say something to 
intimate that the request has been granted, or, 
at any rate, not been refused. The usual 
formula used by pleaders “ 1 am not instruct- 
ed” or ‘‘ I have no instructions,” is perfectly 


Civ. Pro. Code (1882)— (Continued), 
well understood by most Judges ; and where no 
dissent i.s expressed, the general opinion seems 
to be that the pleader is fairly justified in 
assuming that he is being treated as not pre- 
sent (c). 

Held, that, on the facts of the present case, 
the presumption that the order of (lismissal 
was under S. 157, C.P.C., 1882, holds good. 

The authority of a Barrister or Advocate to 
represent a party is based on the fact that ho 
has “ received instructions” from an Attorney 
or Solicitor. Instructions are not merely the 
information a.s to facts, but constitute his 
authority to represent the client. If, therefore, 
ho states in Court that ho ha.s no instructions, 
that concludes the question of his representa- 
tion. But a picador’s authority is based on 
the fact that a * vakalatnama ' has been filed. 
And his authority can be terminated only on a 
written application by the client and with the 
consent of the Court. Fakir Mahomed Y. 
Yiran, wife of Koji, 3 S.L.R. 208. 

Knkhit, Cuouch and Haywaud, a.j. 

cs. 

References: — [a) 34 C. 235, R. (b) 1 S.L.R. 
224;31C.403(P.B.l, R. (c)23B. 414; 22 A. 66; 
30 M. 374, R. 

(62) R. 103 — \pp1icability — PlaintiJ}' in form^ 
er suit not plaintiff in the latter suit— 
Limitation Act (XV of /<S7/), Art. 120 — 
Right to sue arises inhen cause of action is 
complete — Knowledge or ignorance immate- 
rial in the absence of fraudulent conceal- 
ment — Suit by junior members of tarwad — 
Limitation. 

Suit for declaring that a lease granted by the 
karnavalhi was not binding on the tarwad and 
for other reliefs. A previous suit had been 
brought by some other members of the Tarwad 
to question the .alidity of another lease exe- 
cuted by the same karnnvathi, and it had been 
dismissed for default. The plaintiff in the pre- 
sent suit was the 7th defendant in that suit. 

Held that the suit was not barred by S. 103, 
C.P.C., inasnjjch as the plaintiffs in the pre- 
vious suit are not the plaintiffs in the present 
suit. S. 103 cannot apply to a case, unless the 
plaintiffs in the prior suit are also plaintiffs in 
the subsequent suit, or unless the plaintiff in 
the latter suit can bo regarded as having been 
also a plaintiff in the former. 

Held that, inasmuch as the present plaintiff 
was not only a defendant, but a contesting 
defendant in the previous suit, the present 
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plaiutiil cannot be held to have been represented 
by the plaintiffs in the prior suit. 

A suit for declaration that an alienation by 
the karnavan of tarwad property is not binding 
on the tarwad is governed by Art. 120. In 
the absence of fraudulent concealment, the 
knowledge or ignorance of the plaintiff in 
regard to the alienation questioned is not 
material. 

The right to sue accrues as soon as the cause 
of action is complete, i.c., on the date of the 
alienation. Ottappurakal Thazhate Soopi 
Y. Cherichil Pallikal Uppathumma, 33 M. 31 

^5 Tnd. Gas. 008. 

HKNSON and ]\rrLLKR, .fJ. 

Reference:— U Id. 378, F, 

^63) S- if applies to probate proceedings — 
Probate and Adniinistraiion Act ( Fo/ZA^/), 
S, — Dismissal of application for probate 

for default -Executor if may propound will 
again — Res judicata — Deterrent costs siijfi- 
dent remedy against vexatious conduct. 

A refusal to admit a Will to probate is con- 
clusive of the facts necessary to support the 
decision. But if probate has been refused, not 
on the merits, but merely by reason of the 
insufficiency of some matter of form or proce- 
dure, there is no adjudication that the instru- 
ment is not entitled to probate, and therefore, 
it may be again propounded. 

If. therefore, an application for probate by 
the executor of a Will has been dismissed for 
•default, that fact itself cannot debar an appli- 
cation by any other person claiming an interest 
under the will, and therefore, necessarily also, 
•by the executor himself. 

All executor presenting an application for 
probate of a Will cannot he regarded as a plain- 
tiff who brings a suit in respect of a cause 
of action. S. 103 of the Civil Piocedurc Code 
(Act XIV of 1882), would therefore bo in tcriiiH 
inapplicable to such an application. Ramani 
Debi V. KumudBandu Mookerjee, 14 O.W.N. 
921 =-7 Tnd. Gas- 126 = 12 C.L.J. 185. 
Hookurjee and GAUNDUFF, .T.I. 

lieferenze : — 21 Bom. 663, relied on. 

(03-rt) S. 103. See Nos. 15 and 60, supra 
and No. 75, infra. 

(64) Ss. 103, 3Hy 313, 538, cl. (6) and cl. [16] 
— Appeal — Confirmation of sale — Order 
refusing to asuie ex parte dismissal of 
application to set aside sale. 

If an application to set aside a sale is dismiss- 
ed for default and the sale is confirmed, the order 
20 


Civ. Pro. Code (iSS2}—{Conlintied). 
of confirmation is appealable under cl. (16) 
of S. 588, C.P.C., 1882. But there is no appeal 
from an order refusing to set aside the ex parte 
order of dismissal of an application to set aside 
a sale under S. 311 of the Code. Mrinalini 
Cho'vdhurani v. Benode Chandra Mitra, 6 
Ind. Gas. 148. 

Mookerjee and Tkunon, jj. 

Refereyices 27 C. 414; 31 C. 207; 29 A. 696; 
A.W.I4. (1907), 186, F. ^ 

(66) 6's. 103, 578. oOI — Order of Assistant 
Collector refusing to restore suit dismissed 
for default — Appeal — Ordt^r of remand in a 
case in which no appeal lies- -Ultra vires — 
Proceeding a fter remaml ineffective — Second 
apjieal — High Courts power to interfere 
— Finality of remand order passed loithout 
jurisdiction. 

No appeal lies from an order of the Assistant 
Collector refusing to restore a suit dismissed in 
default. If an appeal is preferred and the 
appellate Court allows the appeal and remands 
the case to the lower Court for further hearing, 
the remand is ultra vires, and proceedings taken 
thereafter arc all without jurisdiction. 

Provisions of S. 678, Civ. Pro. Code, 1S82, 
clearly indicate that the High Court can 
in second appeal enter into a question which 
goe.s direct to the jurisdiction of the Court 
deciding the appeal. S. 691 of the Code 
deals with the order which the Court had 
jurisdiction to make, but in the making of 
which the Court had committed an error or 
irregularity. Babu BalJ Nath Singh y. GaJraJ 
Singh, 6 Ind. Cas. 401 =- 7 A.L.J. 675. 
STANLEY, C.J.. and GRIFFIN, J. 

Reference :— VJl A. 510, R. 

(66) JOS — Ex parte decree against some 
defendants — Decree one and indivisible — 
Ex parte decree set aside — Decree set aside 
in its entirety. 

In a suit for a sale on the basis of a mortgage, 
some of the defendants did not appear, while 
the rest contested the claim. Finally a decree 
was given against all the defendants, it being 
ex parte against those who had not appeared. 
On the latter’s application, the ex parte decree 
was set aside, and, on rehearing the suit, the 
Court restricted itself to the case of the defend- 
ants at whose instance the ex parte decree had 
been set aside. Ulliiiiately a decree was passed 
against all the defendants, and, within three 
years of the last decree, the docrec-holier ap- 
plied for an order absolute. The dtdendants, 
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against whom tho first docree had been passed 
after contest, contended that the application 
was barred, as more than three j’ears had 
elapsed from the date of the original decree 
against them : 

llehL that the original decree, being one, and 
indivisible, was set aside in its entirety, and 
that the decree Imldei’s application, therefore, 
was within time : 

Held further, tiiAt the word “ decree ” in 
section lOiS, Civ. l*ro. Code, meant the whole 
decree made m the suit and that a decree could 
not he set aside* in part. Samodh Dhar Dube 
Y. Bhuladhar Dube, 5 Ind. Cas. 284. 
TunnAMi,.). 

liefvrvncr'i : 24 A. 383 ; 29 A. 023 ; A.W.N. 

(1907), 201 ; 1 A.L.J. 652 ; 25 A. 155; 1 C.W.N. 
C52. Ji, 

(07) S. ins— Decree iiK purto Ofjainst one ami 
on content (offiiost other defendanla — Apjk'dl 
— Deeree ajjirmed — Jurisdiction of Jiist 
Court to set aside ex parte decree — Second 
appeal — (^)tH'stl•nl of Jurisdiction and iui- 
2 )ortant point oj late al hared to be taken for 
the Jirst tune in second appeal, 

Aftt^r an appeal is filed ig.iinst a decree of a 
lower Court, which proceeds on a ground com- 
mon to all the di fondants, the power to set 
aside the original decree on an Mpplicati«m 
under S. 108, Civ. Pro. Code, 18S2, by an\ of 
the dcfeiidants, against whom the decree was 
passed ex paeU\ bocnmcs ves ted in the appel- 
late Court only, and rlic first Court does not 
continue to exercise juri.'-diction in the matter 
(n). 

A contention which involves a question of 
jurisdiction and an important point pf law 
may bo permitted to be taken for the fir.st 
time in second appeal. Dhanai Sardar v. 
Tarak Nath Chowdhuri, 5 Ind. Cas. 525=^12 
C.L.J. 53. 

CasI’ICUSZ and Doss, JJ. 

References :—{a) 30 M. 535 ; 17 M.L.J. 436. 
F . ; 4 C.W.N. 45G, D. 

(68) S. 108 — A’.r /jvirfc d^'crce set aside — Trial 
of suit de novo. Sec MlNOll, No. 2, 6 Ind. Ca.s. 
373. 

(68-a) S. 108. See No. 19, supra, 

(69) JOtS, 6ni — Ex parte decree affirmed 
in apiteal — Application to set it aside — 
Jurisdiction — Challenged in appeal against 
final decree. 


Civ. Pro. Code (1882)— (Confmz^ed). 

When a decree originally passed by the 
Court of first instanceis aflirmcd in appeal, the 
I decree of the appellate Court becomes the de- 
cree in the cause, and the Court of first instance 
has no jurisdiction to entertain an application 
to set aside that decree. 

A decree passed ev parte against^ one of the 
j defendants was alTirmod on appe.al of the defend- 
; ants who had appeared. On the application of 
I the dcfetidaiib who had not appeared, the ("ourt 
I of first instance sot aside the decree. Held that 
the Court acted ultra vires, and the appellate 
Court could set it aside when an appe;i.l wae 
filed against the final decree, the orders referred 
to in S. 591 of the Code of 1882 being orders 
1 which the Court h is jurisdiction to make, but 
in making which it commits an error or irregu- 
I lariLy. Palakdhari Rai v. Mankaran Rau 
: 7 A.L.J. 588. 

I STANLEY, C..I. and RANKU.JI, J. 

I Reference : — 5 Ind. Cas. 525, R. 

I (70) Ss. JOif 21-t, 272 Opposite party " — 
Attaching creditor — Whether iiieludrd in 
the term — Not ett titled to notice — Right to 
1 appUf litr execution — Rejoescniative of de- 
cree-liohlcr, 

j An attaching creditor of a do(5rce has no in- 
I tercst in the dccr(*e within the meaning of 
i S. 372. C.P.C„18.S2 ( -0. 22, U. 10, C.P.C., 

1 1908), and is not entitled to be made a party to 
j tln3 appeal against the decree attached by him, 

; The term “ opposite party ” in S. 109, C.P. 
i C., 1882 ( = (). 9, R. 14, C.P.C., 1908), dees not 
include an attaching creditor, and the onlypcr- 
i sons entitled to notice under that section aro 
j those who are alreiid) on record as parties in), 
j Obiter, — An attaching creditor is entitled to 
apply for execution of the decree in satisfaction 
of his own decree, and, for that purpose, he may 
be deemed bo the representative of the decree- 
holder within the meaning of S. 241, C.P. 0., 
1882 (=--S. 47, C.P.G., 1908) (6). Sovugan 
Chetty V, Obla Miinisami Aiyer, 20 M.L.J. 
621 -7 Ind. Cas. 66 = 8 M.L.T. 237. 

Ben on and AlJDUR RAHIM, JJ. 

References : — (a) 20 A. 38, R, 16) 29 M. 311^ 

R. 

(71) S, III — Set-off' — Technical and general 
— Plea of payment — Set-off of time-barred 
debts. 

The words ** ascertained sum” in S. Ill) 
Civ. Pro. Code, do not mean a sum admitted 
’ by the plaintiff, but a sum of money the 
amount of which is known. 



309 


DIGEST OP CASES. 


310 


Civ. Pro. Code (Continued). 

Where defendants sued upon an agreement 
to the effect that the rents payable on account 
of lands hold by plaintiffs under defendants 
were credited to the plaintiff on account of 
rent duo to him from the dofeudants. 

Field that the plea was one of payment and 
of account and set-off in a general sense, and 
not one of technical set-off under S. Ill, Civ. 
Pro. Code 

Held further that, the true issue in the case 
being as stated above, the case could not bo 
disposed of by saying that that there could be 
no “set-off” in a technical sense of a time- 
barred del)t. Edward Dalgleah v. Ramdin 
Singh Chowdhupy, 14 C.W.N. 170-5 Tnd. 
Cas. 07. 

ClTITTY and RlCHAIlOSON, JJ. 

(7‘i) S. Ill — Kquitablo set-off — iiight to set 
off unascertained damages. See CONTIIACT, 
No. 4,H7C. 331. 

(73) ‘S’*'’. III. -fb', 'iSO -Srt-ofT —Clnini to — 
When allowed. 

A plea of set-off is available whore the claims 
on both sides are in respect of lirinidatod debts 
which can readily and witliout difficulty be as- 
certained, and not only when a siiiii of money 
is found due to the plaintiff. Ooswami Chandra 
Deoji Y. Durgapada Battacharya, 7 A.L J. 
105-5 Tnd. Cas. 211. 

Karmvfat ITCS VIX, J. 

(71) S. lo7 — PhiiutifT and phnnliffs vnhil 
ah'^ent -Plahiti/f's absence ^ntisfachwiltj 
explained — Restoration, 

Where the plaintiff has shown sufficient 
reason for his own absence, and where his pre- 
sence is necessary, held, that ho is entitled to 
ask for restoration, even if his \akil was in 
default. Yencatachalapathi Chotty v. Periya- 
sami Udayan, 7 IM.E.T. 308. 

MlLLEU, J. 

Reference .—19 IVT.L.J. 7G0, F. 

(74-^7) S. 157. Sec Nos. 15, 58-^ and Gl, ^ 
stipra. 

(75) S. 7-57, /jy, 103 -Time fjiren to 

plaintiff to produce evidence —J )cf milt in 
appearance on adjourned date — Statement 
by plaintiff's ralcil that lie had no instruc- 
tions — Nature of order to be passed — j 
section to he apjdied — Scope of Ss. 137, 
J56’. 

Plaintiff obtained time from Court to pro- 
duco his evidence on a certain date. On that \ 
day he did not appear and his vakil stated I 


, CiY. Pro. Code {iHS2)—(Co7itinued), 

I that ho had no instructions. The ]Munsiff, 
instead of dealing with the case under S. 157 
: of Act XIV of 1882, disposed of it under S. 158 
i on the issues raised. 

j Held, that tliero was clearly a default iiv 
; appearance on the adjourned date, and that the 
I Munsiff was wrong in disposing of the suit 
under S. 15S, Civ. l*ro. Code, as he should 
I have (ii.<poscd of it under S. 157. 

S. 157 and 158 of Act XIV of 1882, should, 

. if pus-iblo, be road as* mutually exclusive. 

■ S. 157 deals with cases of f.iiliireto appear, aud 
S. 158 with cases of failure to do the thing 

I for which tunc has been granted ; neither can 
be treated as an exception to the other, for 
, there may be failure to do the thing for which 
time has been granted, the parties themselves 
being present, and there may be failure to 
appe.ir oven when no time is granted to do 

■ anything in particular. 

I When a case is set down for hearing, whether 
1 it is on the original or the adjourned date, the 
first question ft)r the Court is, arc the parties, 
ill attendance ? If both or either of the parties- 
have or h.is failed to appear, the Court is bound 
to deal willi the matter under Ch. VI I, or 
S- 157 road with Ch. VII, as the case may bo. 
Any other defect in the case or default i>f any 
, party is a m.itter for investigation and orders, 

' only after the question of default iiiappc.irance 
has been settled. The appearance of the parties 
I or more correc.tly the determination of the 
' consequences of non-appearaiice has a n.itural 
i preeedcnco over the dispo.sal of matters arising 
in the trial of the case. 

Therefore, if there bo default in appearance 
I on the adjourned date of hearing, S. 1.57 should 
alone be applied, no matter whether there has 
: or has not been default of, the kind referred to 
in S^. 158. It is only incase the parties are in 
attendance and there is a failure to do what a 
party is given time to do, that S. 1.58 is to 
be put in requisition. Chandramathi Ammal 
Y. C.S. Narayanasami Iyer, 5Iiid. Cas. 23 — 
19 M.L.J. 7G0 -7 M.L.T. 3G9. 

WALIdS and KlUSHNASWAMI AlYKlt, .JJ 
References : —2S 11. 4l4 ; 18 M.L .1. 51; 

3 M.L.T. 225 : 22 A. GG ; 34 C. 235 ; 5 C.L.J. 
2G0, F. ; 20 15. 73G, F.; 4 M.H.C.U. 251 and 

4 iSI. K.C.R. 5G, Disappr. 

(75-a) S. 158. Sec Nos. 15, GO and 75, 

S2ipra, 

(7G) Sfi. 13S, 33S, 023 — Limitation Art (X V 
of 1377), Schediilell, Article 103^Suit dis- 
missed in default — Ajjpcal against dismissal’ 
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also dismissed in default — Application to 
restore appt'al made after expiry of 30 days 
— Application treated as revieiv — Review, 

A suit was dismissed under S. 158, G. 
P.C. The plaintiff appealed, hut the appeal 
was dismissed by the DivisionalJudge in default 
of prosecution. An application to restore the 
appeal was made after the expiry of 30 days 
prescribed by the Ijimitatinn Act for such 
applications. Notice was issued to the defend- 
ants to show cause against the granting of the 
applications, and the Divisicnial Judge after 
issue of the notice was succeeded by another 
Judge, who re-hoard the appeal and upheld the 
order of the original Court. The plaintiff 
applied for revision. 

Ileldj that the order passed under S. 158 of 
the Code was illegal and the case must be tried 
on the merits (ft). 

It w<as contended that, the application to 
re-hoar the appeal having been made after the 
expiry of 30 days and the period not being ex- 
tendible, the order of dismissal became final. 

IJeld^ that, treating the application as one 
for review, there was no irregularity in the 
proceedings of the lower appellate Court. 
Kashi Ram y. Gopi Mai, 7 P.L.R. 1910. 

SllAH DIN, J. 

Reference : — (a) 23 A. 402, R, 

(77) Ss. 100, 102, 233 (0,l\G„ VJOS, O. 10 
R, 2 ; O. 10, R. land (), 21, R. Il}-^ Addi- 
tional sum “ allowed ” to defray additumal 
expense of witness — I’ransmission of **bill ” 
to another Court “ ordered ’■ — Wlicther con- 
stitutes order for payment execxUablc by at- 
tachment and sale — C.P.C,, 20b2, S, 022 
[ S. 113) — Refusal by Court 

to execute oi’der transmitted — Revision, 

Where an application by a witness, who 
claimed an additional sum for defraying his 
expenses and prated for an order directing the 
plaintiff to pay him that amount, was “allowed” 
by the Munsif, and another application which 
contained a prayer that, to realise the amount, 
an order might be pa«scd directing that the 
bill might bo sent ” to the Court of the Munsiff 
of P, was “ ordered,” but the application was 
rejected by the Munsiff of P, on the ground 
that there was no order directing payment and 
ior attachment and sale on default of payment. 

Held, that the first order was an order for 
payment and that the second taken together 
with the first application w.is an order that 
«uch sum may be levied by attaehmeut and 
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sale of the property of the plaintiff within the 

jurisdiction of the Court of the Munsiff of P. 

Held^ ah'o, that the order of the Munsiff of 
P is open to revision under 8. 022, C.P.C., 
1882, because the law allows no course open for 
the Judge to follow on the admitted facts of 
the case, and the Munsiff erroneously thought 
that he bad no power. Hanavikraman styled 
Ettan Ettan Rajah y. Yeerarayan styled 
Amiyan Valla Rajah, 7 M.L.T. 70 = 5 Ind. 
Ca.K. 742. 

SANKAUAN NAIR, .T. 

(77-ft) S. 102. Sec No. 77, s 2 Lpra. 

( 78 ) S. 170 — Order — Appeal — Auction sale 
when complete — Confi rmation , 

An order under S. 170 -^f the Code of 1882 
is not appealable. 

An auction sale docs not become complete un- 
til it is confirmed by the Court. Badri Prasad 
Y. Tej Singh, 7 Ind. Ca.s. 100. 

(lEouDJii Knox and Griffin, jj. 

(72) 5. 203 — Judgment of appellate Court, 
contents of — Judgment of reversal. 

In reversing a decision of the first Court, 
the lower appellate Court should state the 
facts and also the points which are raised 
before it, and then its decision on such points 
and the reasons for that decision. The High 
Court should not be left to spell out the 
meaning of the lower appellate Court by 
gathering together portions of findings both 
from the judgment of the first Court and the 
judgment in appeal. Basarat Ali y. Maho- 
med Roshan, 7 Ind. Cas. 421. 

WOODUOFFR and 3’rATNON, .T.T. 

(80) 200 — Decree — Appeal — Amendment. 

A decree, an appeal against which has been 

dismissed, cannot be .amended by the Court 
which made it The application for amend- 
ment must be presented to the Court of appeal. 

No appeal lies against an order amending a 
decree, but if such order has been made with- 
out jurisdiction, the High Court can set it 
aside on revision. 

An appeal may lie from the decree as amend- 
ed. Kumar Ramenwar Malia y. Bhaba 
Sundari Debi. 11 C.L.J. 81 -5 Ind. Cas. 304. 
Mookerjeb and Vincent, jj. 

(80-ft) S. 206. See No. 20, supra, 

(81) S. 210 — Inherent power of Court to 
order stay of execution when passing decree. 
See Civ. Pro. Code (1908), No. II 6 , 7 M.L. 
T. 151. 
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Civ. Pro. Code ^(Continued), 

(81-a) Sa. 211, 212 — Amount when excoods 
Court’s pecuniary jurisdiction — Course to follow. 
See MksnE Profits, No. 6, 8 Ind. Caa. 34. 

(82) Ss. 215-A, 216— Suit for accounts by 
principal — Claim for set-oi! by agent, necessity 
for. See PRINCIPAL AND AGENT, No. 3, 7 A. 
L.J. 643.- 

(82 -a) S. 216. See Nos. 73 and 82, supra. 

(83) 22G— Execution— Transfer of de- 
ct'ee — Order of transfer signed by aheristadar 
as* 'by order ^ ’ ’ validity of — Pecuniary limits 
of District Munsif's jurisdiction for pur- 
poses of execution. 

An order of the District Court, transferring 
a decree for execution to a District Miinsif, 
signed by the sheristadnr of the former Court 
as “ by order” of the District Judge, is a valid 
endorsement and fulfills the requirements of 
Ss. 223 and 226, Civ. Pro. Code, 1882. 

The jurisdiction of a District Mur.sill in re- 
gard to the execution of a decree transferred to 
him for execution is not subject to any pecuni- 
ary limit. Ylazorath Kibula y. Syed Ghulam 
Ohouse Shal Sahib Kadirl v. Sunni Lai 
Agapvala, 5 Ind. Cas. 155 = 7 M.L.T. 132. 
Benson and Abdur Rahim, jj. 

References:—! M. 397; 17 M. 309, E.; 16 
C. 457 ; 16 C. 465 ; 12 B. 155, 7wt F. 

(83 -a) S. 226, See No. 83, supra. 

(84) S. 230 — Abatement of appeal — Calcula- 
tion of time. 

An appellant died while his appeal was pend- 
ing in the High Court. The High Court made 
an order to the effect that the appeal had abat- 
ed and that th(3 respondent was entitled to his 
costs. 

77/?^^ that the order *vvas in effect an order 
confirming the decree of the lower Court, and 
the decree-holder was entitled to the lienefit to 
twelve years’ limitation calculated from the 
decree of the appellate Court. Mahammad 
Razi Y. Karbalai Bibi, 7 C.L.J. .58==32 A. 136 
= 5 Ind. Cas. 473. 

Knox and Piggott, jj. 

References: — 23 A. 124, D. ; 34 0. 874, F. 

(85) S. 230 ( -r.S. 48, C. P. C., 1908)— Pre- 
vious applications for execution praying 
for attaclwient and sale of moveables — Sub- 
sequent aiplicaiion for attachmejit and sale 
of houses — Whether latter application is in 
continuation of the previous one — Prior 
applicati<m neither struck off nor disposed 


Civ. Pro. Code (1882) — (Co^itinued) . 

of otherwise on account of ajpeal by judg- 
7ncnt-debtor — ‘ Fraud or farce ’ iviihin tJu* 
terms of S. 230 — Right to raise questions 
of fraud for the first time in appeal. 

Held, that applications for execution made on 
10th March and 15th June, 1908, praying for 
the atiacbmeut and sale of houses belonging to 
the judgment-debtor, cannot bo held to be in 
conMnuation of a prior execution application 
made on 11th ^lay 1906, praying for the attach- 
ment and sale of moveables belonging to the 
judgment-debtor, even when the moveables 
were attached and sold, but the money was not 
paid to the dccroo-holdor in consoquoiico of an 
appeal filed by the judgment-debtor, and the 
application had not boon formally consigned to 
the record room or struck off the file (u). 

Where the judgment-debtor was justified in 
obtaining an adjudication from the Courts in 
respect of the very difficult question of his re- 
lations with his father, and where his Appeal 
was thrown out merely on the ground of hia 
failure to discharge the burden of proof that 
lay on him, he cannot be held to be gu Ity of 
frivolous or vexatious obstruction to the exe- 
cution of decree, and his act did not constitnto 
‘ fraud ’ within the terms of the last sentence 
of R. 230, C.P.C., 1882 (h). It is doubtful 
whether the decree-holder can raise questions 
of fraud and claim the benefit of the last sen- 
tence of S. 230, for the first time in appeal. 
Hiru and others y. Garcharu, 17 P.R. 1910 
= 22 P. W. R. 1910=-. 20 P. L. R. 10 = 5 Ind. 
Cas. 815. 

Johnstone, j. 

References : — (nl 18 A. 482 (P.B.) ; 45 P. R. 
1909 ; 21 A. 156 ; 33 C. 689, D.\ 27 P.R. 1905, 
Expl. (b) 11 C. W. N. 440 ; 6 M. 365, D, 

(86) S. ‘430 — Decree — Application for execu- 
tinn (\f — limitation — Order passed on 
application a fter expiry of 12 years. 

If the last application for execution of a 
decree be iriade within 12 years from the date 
of decree or order, the order on the application 
may be made oven after the expiry of 12 years. 
SiYaswamy Aiyar y. SiYalingam Pillay, 7 M. 
L.T. 353 = 5 Ind. Cas. 474. 

MUNRO and ABDIJU RAHIM, J.I. 

Reference 6 M. 359, F. 

(87) S. 230 — Prior application for attach- 
ment — Subsequent one for sale — Continua- 
tion of former applicatimi— Effect of S. 230. 

An application for sale is a continuation of a 
former application for attachment. 
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Ciy. Pro. Code (iSS2) —{Contimwil), 

S. 230, C.I’ C., 1.S82, only bars fresh appli- 
eaLioii after expiry of 12 years (a). Suraja 
Venkata Narasiraha Appa Row Bahadur v. 
Nanduri Yenkatasiibrayudu, 8 .307. 

Walms and KKISHNXSWAMY lYEK, JJ. 
Uejcrvnccs ;—lH ISI.jj.J . 40 ; 12 24. R. 

(87-r#) S. 230 — Application for arrest of judg- 
ment-debtor. See Limitation act (is77), No. 
112, G P.L.H. l‘)10. 

(88) 'WU — AppHcutian far 

rateable dihtrihution Not canfaniibuj to 
re<iuirenients of S. — WJietIu'r aniounts 
U) erevution tipphnitian iiutler S. — 
Attacinnent before jutbjnienl under S. WO 
— Whether ptesnppose^ aa appheatiau far 
e.rerutinn — KjJect of the words ^'shall nat 
he necessary to re-attach ” hi S. Wo. 

A mere application for rateable distribution, 
avhich does not comply with the requirements 
of S. 235 ill lorm or substance, cannot be treat- 
ed as the sort of application falling within the 
scope of S. 295 (^i). 

S. 230 provid(!s for an application for execu- 
tion and S. 235 specifics the form and contents 
of that application. 

S. 490, which gives validity and effect to the 
attachment before judgment even .if ter decree 
for i-ei lain purposes, docs not give rise to the 
implication that th it attachment was made on 
a constructive application for execution of .i 
decree that had not been passed (5). 

d’ho section does not inaKe the application to 
execute the dccn’c a second application to 
execute it, because it says re-attachment is 
unnecessary. 

The subsisting attachment before judgment 
has its use in invalidating alienation by the 
judgment-debtor aud dispensing with the vecd 
of a further attachment before s.alc, without 
necessitating the fiction, after adecreo is passed, 
that there was a pre-existing application for 
execution. A.L.A.R. Arunachallam Chettiar 
Y, P.S.K. Haji Sheikh Meera Rowther, S M.L. 

T. 220. 

Benson and Kuisttnasami Iveh, .f.j. 
References :—(a) 11 C.L.J. 09, relied on. (b) 

31 M. 502, 710/, F.; 12 B. 400; .33 C. 039. R. 
(89) iSf. :b‘}2 — Kiecution of decree — Assign- 
went of decree — Kxcention by assignee — 
Notice to transferor and to judgment- 
debtor. 

No execution of a decree can proceed at the 
instance of an assignee from the judgment- 
creditor unless notice has been served both 


Civ. Pro. Code (1882) — (Continued). 
upon the transferor and the judgment-debtor. 
The provi.siori as to such notice in S. 232 is 
imper.ilive and makes such service a condition 
precedent to the execution. It is not enough 
if notice has been served upon the judgment- 
debtor alone. Sreenath Dasv. Achutananda 
Mahanti, 11 C.L.J. 35l = G Tnd. Cas 4 2G2. 

(JIIOSE and Pit ATT, .JJ. 

(90) S. — Transfer of portion of niain^ 
tenancy decree^ v^alidity of. 

Where only a portion of a maintenance 
decree, rij., that relating to the arrears of 
mainten.iiice already accrued duo, was trans- 
ferred, and the question w'as whether such 
transfer ought to be recognised. 

Held, that such Lraiisfi r of a portion of a 
decree can he recognised, if ilic Pourt thinks 
the case a proper one (a) ; and that the assign- 
ment of a m.aintenance deisrce in respect of 
arrears due was valid. Yencataramaiiiah v. 
Venkata Chinulu, G M.L.T. 242 -G M.L.T. 
294-33 M. 80. 

Munuo and .Aeder Rahim, .i.t. 

Ttefercnces :—(n) 17 0. 34 I ; 19 ^1.30G, F. 

(91) tys. WO and W7 — Recrce — 

Ass'iifnment — When property jhisses under 
— Attachment before judgment ^Applica- 
tion by ii'^'^itjnec for execution -Pismissal — 
Proper course — . 1 ssigmr'.s remedy — Repu- 
diation of assignment — Suit by assignee on 
original debt — Maintainability. 

3’hc first dcfcnd.int owed money to tlie plaiii- 
tilT. 'fo discharge the debt, the first detendant, 
on 28th January, 1901, transferred to the 
plaintilT, by an assignment in writing, two 
decrees which he had obtained in his favour in 
the Court of the District ^lunsiif of V'. On 
22nd .April. 1901, these two decrees were 
attached before iudgnicrit by the Subordinate 
Judge’s Court of K, in a suit brought by a 
third party against the first defendant. The 
plaintilf .applied in 190.5 for execution of the 
decrees to the District I^Iunsiff of V. The appli- 
c.ition was dismis.sed on the ground that the 
decrees had .ilroady been attached by the Sub- 
Court of K. Plaintiff thereupon repudiated the 
assignment and brought a suit to recover the 
original debt. 

Held, that the suit was not niaintainablo, 
because the District Munsiff dismissed the 
plaintiff’s application, for execution, not on 
any ground affecting the validity of the decrees, 
hut simply because he had no power at tho 
time to allow execution. 
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The Dislriut Muusill vviis hounJ, in the cir- 
cuiustiinccs of the c:ise, under the second para- 
graph of S. 272, C.T\C., 1882, to stay execu- 
tion until the attaclnncnt was cancelled. 

Under S. 4H7, O.P.C., 1882, it was open to 
the plaintifT to present a claim to the attach- 
ing Court ^io withdraw the attachment, and 
if ho had done so, it would have been the duty 
of th(! attaching (’ourt to withdraw the attach- 
ment. ill which case it would have been open to 
the plaintifT to apply again under S. 232, C. P. 
C., 1882, for execution of the decrees. 

By the as'iigninent of the decree in writing, 
the property in the decrees passed to the plaiii- 
till, so that they were no longer liable to he 
attached as the property of the first defendant 
(a), Sadagopachariar v. Raghunatha Cha- 
riar, OM.L.T. 273=-;:J3 M. G2-=3 Ind. Cas. 
038. 

IMUNUO and AJJUIJII RAJIIM, J.r. 

lie/ercnces : — (a) 20 ^1. lo7, discussed; IG 
A. 183 ; 25 M. 383 ; C.^VF.S.A. No. GO of 1800 
(JJnrvportcti)y It. 

(02) S, !id4-' Ilindu Jjttir — Joint family - 
Decree obtained ayaimt uncle v.t€cutcd 
ayainst nephews — S>tcccssion by sari ivnr- 
ship -i\eplieirs not the leyal representatives 
— Ajiplieniion bod — Limitation Act (A’P 
of l'S7?t Art. 17 Application ayainst per- 
sons not the leyal re presenlti tires. 

Ill an application for execution of a hiniplo 
moii(;y decree against the nephews of a deceas- 
ed judgment-debtor, it was held that the decree 
could not he executed, inasmu'di as the pro 
perty sought to be attached was the joint 
family property to which the nephews succeed- 
ed hy right of survivorship. A second applica- 
tion was then made against the. nephews and 
the widow of the deceased, for attachment and 
sale of property alleged to be the self-acquired 
property of the judgment-debtor. Held that 
the nephews were not the legal represenfatives 
of the deceased fur the purposes of execution of 
the decree, and that the execution proceedings 
taken against them were consequently bad (a). 

Held further that the nephews not being 
the legal representatives of the judgment-debt- 
or, the execution proceedings taken against 
them wore bad, and could not keep the decree 
alive as against the widow who was the legal 
representative of the deceased judgment-debtor 
(h), Janondra Nath Basu y. Rani Nehalo 
Bibi,7 A.U.J. 512. 

KNOX and KARAMAT HUSAIN, JJ. 

References : — (a) 27 M. 100, R. (b) 3 A. 517 ; 
A.W.N. 1892, 241 ; 12 Bom. 427, D, 
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(93) Ss. 234, 248— Pica of limitation re- 
garding a previous application for execution. 
See Execution OF Deckkk, No. 13, 13 0. 
0. 90. 

(93-rt) S. 235. See Nos. 77 and 88, supra, 

(91) Ss. 235, 238, 215 Applications under — 
Steps in aid of execution. See LIMITATION 
Act (1877), No. 110, 11 C.W.N. isi. 

(94-n) S. 238. See No. 9J , supra and No. 110, 
infra. 

(95) S. ^ tt —Decree, ereentiou oj — Interpre- 
tation. 

S. 214 of the Code pre-snppo.ses a decree en- 
forceable by the decree-holder, ag.iinsta person 
between whom and the deeri*i*-]ioldcr the ques- 
tion has arisen, and docs not apply to a ques- 
tion arising between a deerce-holder and a 
person against whom there is no decree to bo 
exeeuted (a). 

Hence, where, inasuit for sale upon a mort- 
gage, a person was impleaded as defendant 
against whom no relief was claimed. heldi\\nt 
a subsequent snit for redemption by him was 
not barred by S. 241, C.P.C., 1882. Sheo 
Pargas Singh V. Nawab Singh, 7 A.L.J. 2G4 

5Tnd. Cas. 490. 

RlCirAltns and TUDHVCL, J.J. 

Reference:— (a) 23 A. 34G, F. 

(90) S. JU-^Rvidencr Act (/ of IS7J), S. it 
— Sail and proceediny — Compromise — 
Fraud — Subscfiuent pnx erdiny — Riyht to 
show that iweviniis proreediiaj and compro- 
mise were in fraud of applicant's right. 

An application for setting aside a sale pur- 
ported to h.ave been signed by the appellant 
and her brothers, lu that application, a eoni- 
proniisc petition purporting to have been signed 
by .all of them was presented. Sub.scquently 
the appellant presented this application for 
setting aside the sale. 

lleldy that she is entitled in this application 
to show that she had no part in the former 
proceeding, that the compromise was obtained 
behind her back and in fraud of her rights, and 
that it was not binding upon her, without 
having the compromise set aside either on re- 
view or in a regular suit. Sreematy Asaban 
Banu V. Anancta Chandra Dutt, 3 Ind. Cas. 
ilG--14 C.W.N. 823. 

ClIITTY and CARNDUFF, J.I. 

Reference C. 11 = 3 C.W.N. CGO, R. 
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Civ. Pro. Code (1882) — (Continued)* 

(97) S. 244 — Suit barred under S. 244 — 
Plaint whether can be treated an execution 
application, 

A plaint in a suit barrod under S. 244, G.P. 
G.i 18S2, can be treated as an execution appli- 
cation within the meaning of that section. 

Poonthotath Ammalu Amma v. Othalakattll 
T. Mammi Kuttl. 7 M.L.T. 428 = 6 Ind. Gas. 
776. 

Sankauan Naiu and Krishnaswami 
AlYAU, .r.T. 

(98) S» 214— Prior suit by father as trustee 
held barred by S. 244 — Subsequent suit 
by sons to cover same property — DeeAsion 
in prior suit — Whether concludes latter suit. 

Where a prior suit brought by the father as 
trustee to recover certain property was dismiss- 
ed as having been barred by S. 244, 0. P. C., 
1882. 

Held that a subsequent suit brought by the 
sons in the same capacity after the father’s 
death was concluded by the decision in the 
prior suit. Ramapayya v. Aitha Melanta, 
8 M.L.T. 221. 

Wallis and Krishnaswami Iyer, jj. 

(99) S. 244 and execution prceedingSy whether 
applicable to cases under Act X of 1859 — 
Suit by judipnent-debtor whose property has 
been illegally sold^ whether viaintainahle — 
Revenue Courts jurisdiction o/, to sell under- 
tenure before selling moveables oj judgnwnt- 
debtor in execution of rent decree — handlord 
and Tenant Procedure Act (X of 1859) ^ 
S, 108. 

S. 244 of the O.P.C., 1882, and the sections 
which deal with proceedings after sale have no 
application to cases arising under .Act X of 1859, 
and, therefore, the onlv remedy open to a 
judgment-debtor under that Act, whose proper- 
ty has been illegally sold, is by suit. 

S. 108 of Act X of 1859 provides that an 
application for the sale of an under- tenure shall 
not be received, unless execution shall have been 
first taken out against any moveable property 
which the judgment-debtor may poases.s in the 
district, and the sale of such property shall 
have proved insufllcient to satisfy the judg- 
ment. If there be a failure to follow tho pro- 
visions of this section, the Court selling the 
property acts without jurisdiction. DamodaP 
HiBPa V. Iswar Chandra Chowdhury, 7 Ind. 
Cas. 387. 

WOODROFFE and TEUNON, JJ. 

Befere^ice : — 10 W.R. 341 relied upon. 


Civ. Pro. Code (1882) — (Continued), 

( 100 ) s. 244 — S tr anger auction-purchaser^ 
suit againstt to set aside sale not maintain- 
able — Auction-purchaser not representative 
of decree-holder. 

It is well settled that, as between the judg- 
ment-debtor and the decree-holder, an objection 
to tho sale in execution can only be taken in 
execution, and S. 244, G.P.C., prohibits a suit 
by a party or his representative against an 
auction-purchaser to raise a question which, as 
between tho judgment-debtor and the decree- 
holder, must have been determined under that 
section. Tho auction -purchaser derives his 
rights from the sale, which the party to tho 
execution proceeding should not be permitted 
to impeach except by .tpplication to tho exe- 
cuting Court. A suit against an auction-pur- 
cha'ser is not maintainable, as S. 2ii is a bar to 
set aside tho sale except in a proceeding between 
the parties. 

A stranger purchaser in execution of a money 
decree can never be treated as representative of 
tho decree-holder. He purchases the rights of 
the judgment-debtor in the property attached, 
and not those of the decree-holder between 
whom and himself there is nn privity of estate. 

Tho true rule is that, where the decree is a 
mortgage-decree, tho purchaser in execution will 
be the representative of the judgment-debtor. 
Where property is attached and sold under a 
money decree, a stranger purchasing the pro- 
perty obtains tho rights of the judgment-debtor 
in tlie property, but is not tho representative 
ev-ju of the judgiuent-dclitor ; still loss can he 
bo tho representative of the decree-holder. 
Nadanouni Narayana Iyengar v. Yeera- 
bhadra Pillai, 8 Ind. Cas. 429. 

WALLIS and Krishnaswami aiyar, j.t. 

(lOO-a) S. 2v 1 — First .suit against one member 
of joint Hindu family — Subsequent suit against 
widow — Maintainability. See HINDU LAW 
(JOINT Family), No. G, 7 M.L.T. 211. 

(101) 8. 244 — Decree against father — Execu- 
tion againsL son — Survivorship. See EXECU- 
TION OF Decree, No. 16, 6 Ind. Cas. 582. 

(101-a) S. 244 — Validity of decree cannot be 
questioned in execution — Alortgago decree — 
Notification as to claim. See EXECUTION OP 
Degree, No. 22-c, 8 Ind. Cas. 610. 

(102) S. 244 — Application to set aside saloon 
ground that holding was not transferable — 
Limitation. See EXECUTION SALE, No. 2, 

7 Ind. Gas. 48. 
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Civ. Pro. Code (idl^2)--{Contimied), 

(102-a) S. 244 — Application for setting aside 
sale — Fraud— Second appeal whether competent 
— Change in Oode of 1908 — Kfloct, See EXE- 
CUTION SAIiE, No. 6 8 Ind. Cas. 3. 

(102-2)) S. 244. Sec Nos. 19 and 70, supra 
and Nos. 224 and 225, infra. 

(103) Ss. 244, 248, 311— Non-set vice of notice 
on judgment-debtor, if ground for setting aside 
the sale — Effect of confirmation of sale. See 
Receiver, No. 3, 14 C.W.N. 560. 

(104) Ss, 244, 252, 267 — Decree — Kxeention 
proceedings — Legal rejjresentatives of the 
judgntent-debtor — Plea that the pojjerty, 
survived to them bg survivorship — The plea 
should he raised in execution proceedings — 
Sale — Purchaser cannot he met with the 
plea in a separate suit. 

C sued M on a money bond. During the 
pendency of the suit, M having died, his widow 
R and his brother N were brought on the record 
as his legal representatives. The suit proceed- 
ed to a decree, which awarded the claim out of 
the property of M. Before, however, the decree 
was executed, both K and N died. C thereupon | 
brought on the record the defcMidants as the 
legal representatives of 1\[, and applied for 
execution of the decree by atl.KjhiTKMit and sale 
of the property in dispute. The defendants 
denied that they were legal representatives of 
M, and that they had any property of which 
could bo liable for the decree. 'I’be Court 
negatived the objections and sold tlio prop»‘rtv 
which was purchased by the plaintilT The 
plaintiff sued to r(?eovor posse.ssion from the 
defendants. The defendants contended that 
the property was joint family properl v of M and 
defLMidants, and that at his death it survived 
to the defendants. The plaintiff coiileiided 
that the defendants wer§ debarred ])v S. Jll 
of the Code of 188*2 from asserting their title 
The lower appellate Court disallowed the con- 
tention. On second appeal ; — 

Held, that, so far as the sale of the proporU ; 
bv the Court at the decree-holdcr'.s instance as 
that of the deceased was concerned, the (juestion , 
was one relating to the execution of the decree 
arising between the decree-holder and the 
defendants as judgment-debtors under S. 252 . 
of the Code. It was, therefore, a que^ition in , 
relation to thorn falling within S. 244 of the 
Code by reason of the explanation to S. G47. j 
The defendants, were, therefore, bound to object 
to the attachment and sale under that section, j 
so far as the decree-holder’s action was con- ! 
cerued. < 


I Civ. Pro. Code (1882)— (ConfinMed). 
j On further contention that, whatever might 
I have l^eon the result if the decree-holder had 
I boon a party to the suit, the dispute now was 
I between the auction-purchaser, who was a 
I stranger to the previous suit and the execution 
proceedings therein, and the defendants, and 
that, therefore, S. 244 did not apply. 

Held, negativing the contention, that, though 
an auction-purchaser at a Court-sale in execu- 
tion of a decree was not a party to the suit in 
j which the decree was passed, and though he 
wa.s not a representative of either the decree- 
holder or the judginent-debtor for the purposes 
of S. 244, yet if the question raised by the 
judgment-debtor as to the legality of the Court- 
sale was virtually one between the parties to 
I the suit, that is, between the decree-holder 
I and the judgment-debtor, and if in the decision 
J and result of that question the auction-pur- 
chaser was interested, the judgment-debtor 
should not be allowed to attack the sale in a> 
suit, because he was precluded by S. 244 from 
raising the question by, or relying upon it as 
a defence in, any proceedings other than those 
under S. 24 I (a). 

The tost in all sncli cases i.s, whether the 
ground upon which Min Court salc is att.ickorT 
as conferring no title upon the auction-purchas- 
er, affects the parties to the suit, and could 
have, as between them, been raised and 
determined under S. 244, and whether the 
auction -purchaser, though not a party to that 
suit, IS a party interested in the result (6). 
Ookulsingh Bhikaram Pardeshi v. Kiaansingh 
Guru Laxmangir, 1*2 l^om L.U. 539-7 Ind. 
Cas. 457. 

CKAND.W ABKAIt and KNIOHT, .IJ. 

References : — (n) E.R. 19 T.A. 106; 7 M. 255, 

V. (5) 25 hoin. 631 ; 3 Born. L.ll. 255. Kxpl. 

(105) Ss. 2i4, 272. 276, 2g5—MnrPiage of 
decree hif drcree’holdir — Attachment of 
decree on same date bg decree-holder's 
creditor - -Subseguent attnehmentt bg other 
creditors — Prioritg — Withdraioal of first 
attachment — Rateable distribution — Rights 
of mortgagee of decree — Tiien^ Durden of 
proof. 

The first defendant mortgaged a decree to the 
plaintiff on 3rd November, 1904. The tenth 
defendant, who had obtained a decree against 
the first defendant, on the file of the Sub- Judge’s 
Court, attached the decree, and the order of 
attachment was communicated to the Munsiff 


21 
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on the same clay as the date of t he mortRage, 
viz., JJrd November, 1901. Subscqiiontly defend- 
ants Nns. 1 1 and 12 also altaclied the same 
decree. The tenth dofendnnt having afterwards 
withdrawn his attachment, the first defendant 
executed his own dc*eree, and the; amount 
reali.sed was kept in deposit in Court. The plain- 
tiff sued for the recovery of liis mortgage 
amount from the anifuint in deposit in Court. 
Defendants Nos. 11 and 12 claimed priority: 

f 

ITehl, (1) that S. 211, Civ. Pro. Code, 1882, 
was no bar lo the plaintiff’.s suit ; 

(2) that the mort":iRo by first defendant to 
the plaintiff was not made “ durinR the con- 
tinuance of the attachment ” so as to invalidate 
it under Ss. 273 and 278, C.P.C., 1882 ; 

(3) that the receipt by the IMiinsif of the 
notice of attachment by tenth defendant was 
not a judicial act to justify the prc.sumption 
that it was received at the earliest point of 
time on the date of reeciipt, and to cast on the 
private alienee the burden of proving that his 
transaction was prior ; 

(4) that eleventh and twelfth defendants were 
not entitled to a rateable distribution of the 
amount in deposit in Court, as it is essential to 
a valid claim for rateable distribution that th(' 
assets should have been realised by the tenth 
defendant exceui iriR the first defendant’s decree 
by way of executing his own decree : 

(5) that the plaintiff had a lien on the amount 
in deposit in Court and not merely a personal 
claim aR.iinst the first dcfo'ui int ; as a mort- 
RaRco is entitled to a oharRo upon the properly 
which, throiiRh no fault of his. lakes the place 
of Iho morlRaRcd property. Yenkatrama Iyer 
Y. Esumsa Rowthen, Ind. Cas. 92-^7 

143 20 M.L.J. 330. 

WHITfi, O.J., and KUISHNASW VMI 
AIYAP, .1, 

flOS-a) Sri. L* 1 1, 27S — PI rccution proceed inijs — 
Parties unnecessarily impleaded — Failure 
to prefer claim— pjstoppel. 

Some persons, who were wroiiRly impleaded 
as defendants in execution proceedings, did not 
prefer any claim to plaintiff’s attachment and 
sale of property therein ; 

7ield, that they were not e.stoppod, by the 
said circumstance, from making a claim in any 
sub8cqu€|lt suit or proceedings. Akkamad 
Mohideen y. Sowmya Narayana Aiyengar, 
8 Ind. Cas. IGl. 

MUNRO and SANKARAN NAIR, JJ. 


I CiY. Pro. Code (iH^2)— (Continued), 
j (108) Ss. fiHy 2S:i — Pnyierty attached in 
; ejtecution of decree — Property purchased 

\ irliilc under attachment — Decree set a.sidc — 

I Separate suit maintainable — liepresenta- 

I tive. 

I Where property is purchased during the 
continuance of an attachment, but the decree 
j in pursuance of which that attachment was 
! made is subsequently set aside, held that every- 
i thing done in pursuaniie of that decree comes 
! to an end and the purcha.ser cannot he said 
to be a purchaser pending a subsisting attach - 
I ment so as to bo the representative of the 
i original judgment-debtor within the meaning 
1 of S. 244 of Act XIV of 1882. GhafooF Uddin 
j Y. Hamid Husain, 7 A.Tj.. 1. 28 -4 ind. Gas. 
108 32 A. 129. 

STANTiKY, C.J., and IlANRR.Ii, .f. 

(107) Ss. 214, 2S7, cl. (e) — Application for 
amendment of sale proclamation — Appeal. 

An application by the judgment-debtor 
against a proceeding under S. 287, clause (e), 
C.P.C. (1882), to have the sale proclamation 
amended by inserting in it the proper value of 
the property advertised for sale, falls under 
j S. 244, and is as such open to appeal (a). 

Where an application is made by a (h'btor 
! obieeting to the value of the property as stated 
• in the sale proclamation, it is ci rtainly the 
. duty of the Court executing the decree to make 
an enquiry and to satisfy itself that the amount 
.stated in the sale proclamation is substantiallv 
correct. Lachman Pershad Singh v. Ganga 
j Pershad Singh, 8 Tnd. Cas. 180. 

BHKTT and SUARFUDDIN, JJ, 

References : (a) .30 C. 817 ; 8 C.W.N. 2 j7 ; 

12 C.W.N. 542, F. r 

(108) Ss. 2.4, 30fi, 311 — Admission by judg- 
ment-debtor that sale 'fmclamation had 
been issued — Time not granted to him — 
Suhsctjunit application by him for setting 
aside sale — Fistoppel, 

Til an application by the judgment-debtor, 
I under S. 305, C.P.C. , 1882, he staled that a 
sale pro(;lamation had been issued, and he 
I ofleved to have the sale hold, without the ser- 
vice of a fresh sale proclamation, if time was 
given to enable him to raise money to pay the 
judgment-debt. The application was refu-sed 
and the sale took place. He then made an ap- 
plication for sotting aside the Sfilc on the ground 
i of irregularity : 
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Held, that there was no relinquishment o£ 
his right to question the validity of the sale, 
because the terms on which he offered to do so 
were accepted neither by the Court nor by the 
decree-holder, and that the application was, 
therefore, maintainable, Enamuddin Jama- 
dar y. Atylul Jaifar Duftri, 5 lud. Cas. 481). ^ 
]Mookkimer and TKUNON, JJ. i 

References .*“-2 C.L.J. 581 ; 25 W.U. 34, D. ; ! 
6 C.L.J. 02 ; 9 C.L.J. 251 ; 2 Ind. Cas. 338 ; 36 
C. 422. R. j 

( 1 09) Ss. :U /, 31 :i — Saleable intercH —. I ncLion i 
purchaser — Sale, set aside on •chat tjround, ! 

An execution sale can be summarily set : 
aside on the application of the auction pur- | 
chaser under S. 313, C.P.C., only when the | 
judgment-debtor has no saleable interest there- , 
in. No order can be made under that section j 
when the judgment-debtor has an interest, 
however small, in the property sold- 

In the absence of fruid or misrepresentation,^ 
an execution sale caiinot be set aside under 
S. 244 merely on the ground that the auction 
purchaser thought that A and were the 
judgmont-d(d)tor8 and he purchased the in- 
terest of both, whereas in fact A was the sole 
judgment-debtor and his interest alone passed 
at the sale. Makhanchore Sarkar v. Nishind 
Gonai, 10 ('.L J. 492 =.3 Tnd Cas. 434. 
AFOOKRUJKR and VlNCRNT, -M, 

Reference: — 28 (). 8, AppL 

( 110 ) hl.ceciition-proccediiui'i — 
Reriew — Appeal, 

An order, passed o/i review of a previous order 
in an execution proceeding, is optui to aiipeil, 
as it is an order under S. 241, O.P.C, (1882) 
relating to the execution* of a decree. Adhar 
Mandal v. Keshab Chandra Mana, 5 Lnd. 
Cas. 483. 

13KETT and SHXRFUDDIN, -M. 

(111) Ss. Eveciitioti of decrees 

Otder netpUieintj ed-emptum from arrest — 
Appealabilitu — Poirer'i of Court to release. 

All order dismissing the petition of a judg- 
ment-debtor, pleading exemption from arre.st 
under S. 642, C.P.C., is an order under S. 244, 

C P.C., as it determines a question between 
the parties to the docroe relating to the exe- 
cution of the decree, and is .appealable. 

A Judge, who has power to issue a warrant 
for the arrest of a judgment-debtor, has also 
power to issue orders for his release, if he is 


Civ. Pro. Code (1882) — (Continued), 
found to have been illegally arrested at a time 
when he was exempt from arrest. Nayana 
Naicken v. Hajaret Kibuliai Syed Gulam, 20 
M.L.J. 136 = 5 lnd. Cas. 909-8 M.Ii.3’. 122. 
MUNttO and AUDUH KAHIM, JJ. 

(111-a) S. 245. See No. 94, supra, 

( 112 ) S’ ‘its — Morttpuje decree — K.vecution — 
Step-in-aid of execution — A^siipiment of 
nuvrUjaije- Apphcatuyi bp ttssiijnec plaintif! 
to be browjhtnn record— No prior applua- 
tion for otder absolute — Transfer of JVo- 
perty Act {I\ of ItiS:*), S. -Civil Pro- 
cedure Code (Act XTV itj S,'Hs 

Application in accordance inith lauj. 

An application by an a.ssignce of a mortga- 
gee d<‘cre(!-holder to bo lirougbt on the record, 
and for the issue of notice to the judgment- 
debtors undo S. 248, Civ. I’ro. Code, is a st(*p- 
iu-aid of execution, and is an application in ac- 
cordance with the Liw, though there was rrtl 
application for an order under S. 49. Transfer 
of Properly Act. 

06i/cr. —Applications praying for sale of 
property in execution of a morigage decree!, 
though not preceded by an application for an 
order under S. 89 Transfer of Property Act, 
may properly bo regarded .is .ijiplieatioiis 
impliedly asking for such .in urder. Sreeka- 
kulam Yenkatasubbiah v. Lavaaru Dade 
Sahib, 2 Ind. C.is. 133 8 Al.L.T. 232. 

Silt KAIjqi llK.XSON a’ld MlI.I.KU, .J.I, 
Reference : — 27 A. 625, R, 

( 113 ) S, :HS — h'.iecutnm of t.’t ri ec-^lAinita' 
tion — Objection by j udijiiient-dcbtor — Notice, 
service of, under •'.R.C-, effect if — 

Op/iortnuitif to vontefit ralidiht of order 
Estoppel, 

Alcro service of notice upon a judgment- 
debtor under S. 248, C.P.C. of 1.SH2, is not bv 
itself sufficient to dobir him from urging the 
objection tliat an application is b:irrod by limit- 
ation, when no order for (‘xeciition^has been 
made after the service of notice (a). 

Again, if an order for execution has been made 
without notice to the judgment-debtor, it is not 
sufficient to debar him from urging the objec- 
tion of limitation ib). 

The principle is that a party to .xn execution 
proceeding, who allows an order for ' execution 
to be passed against him at one stage of the 
proceedings when he had an opportunity to 
contest the validity of the order, cannot be 
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permitted at a subsequent staf^o of the proceed- 
ings to re-open the whole matter in controversy 
ic). 

Even though a notice may bo issued to a 
judgment-debtor upon an application for trans- 
fer of a decree, it is not competent for him to 
.appear and contend at that stage that the decree 
ought not to be transferred beffiuso an applica- 
tion for execution thereof is likely to prove 
infructuous. , 

A notice under S. 24H is not required to be 
issued upon <an application for transfer of a 
decree- It must be issued by the Court which 
has .seizin of the application for execution. 

Consequently upon receipt of a notice under 
S- 218 irregularly issued, it was not only not 
the duty of the judgment-debtor to appear and 
urge the objection of limitation, but under the 
law it was impossible for him to take that .step. 

The judgment-debtor is not debarred from 
urging his objection on the ground of limitation 
in a subsoquemt application for execution. 
Sriputi Charan v. Belchambers, 8 Ind. Cas. 
22 . 

and SH.\UK-rn-l)iN. .i.j. 

Uefercnces (nr) JO W.R. 8 (F.B.) ; S C.L.J, 
lOfl, 14 C.W.N. 114 ; 3 Jnd. C.is. 47, /ie/, (b) 
h Tiid. Cas. ry.) ; 11 C.L.J. 357; 14 C.W.N 433; 
7 Ind, Ca.s. 55 ; 12 C.L.J. 312, Rel. (c) 8 C. 
51 ; 11 C.L.R. 1 13 ; S T.A. 123 ; 6 A. 209 ; 7 A. 
102, Ji. 

(113-i) S. 24 8 — Notice to show cause against 
uiiforeement of decree — Effect. See 
TFON ACT, (1877), No. 102, 8 Tiid. Cas. GG3. 

( 1 1 3-n) S. 248 — Application for time to prove 
sciMce of notice under — Step-in-aid of execu- 
tion. See Limitation act, (1877), No. 115, 
5 Ind. Cas. 147. 

(114) S. 218“ Notice under — Whether pro- 
orsh in execution. See ACT TX or 1887 
(PK0\L. SM VI. li C.vrSK COUKTS), No. 4, 7 M. 
L.T. 30S. 

(115) S. 2 IS — Notice based upon defective 
application— Limitation. See CiV. PRO. CODE 
(10081, No. 170, 13 O.C. 303. 

(115-g) S. *248. See Nos. 93 and 103. supra, 

(lie) S«. — Transfer of Property Act 
(IV of J582), .S. 10 1 — Rules made by High 
Court — Execution — Mortgage decree — 
241 not extended tncrecution of mort- 
gage decree. 

After the issue by the High Court of the 
Holes under S. 104 of the Transfer of Property 


[ Civ. Pro. Code (\%B2)—(Contimeed), 

Act, the provisions of S. 238, G.P.G., 1882, can- 
not be held to apply to proceedings in execution 
of mortgage decrees, that section not having 
been extended to such proceedings. 

Therefore, a sale of the mortgaged property 
cannot be set aside on the ground that no notice, 
as required by S. 248. had been served on the 
judgment-debtors prior to the taking of pro- 
ceedings in execution. Keshab Chandra Kar 
Y. Rajendra Nath Ghosh, 5 Ind. Gas- 101. 
Brett and Shahfuddin, .tj. 

References:— 26 G. 703 ; 2 G.W.N. 353 ; 12 G. 
W.N. 282 ; 3 M.L.T. 202 ; 7 G.L.J. 680, Rel. on\ 
8 C.W.N. 1102 : 25 C. 133 ; 31 C. 373, R. 

(117) S. (S. 62 of thexyresent Codc)—De~ 
cree obtnhicd against .r^'ong legal represent- 
ative, ivhether executable against the estate 
in the haiuis of the true one — Execution of 
decree^ 

Where the plaintiff sued the widow on a pro- 
note executed by her husband and obtained a 
decree against the assets in her hands, but sub- 
sequently a will by the deceased was estab- 
lished, be(|iieathiug the estate to his daugb- 
tcr’.s son. 

Held, that, when a person is sued as tluj Icgaf 
representative of a deceased person for the 
recovery of debt due by him, and the decree is 
given for money to be paid out of the assets of 
the doeeased in the hands of the legal ropresenta- 
tivc, the decree is none the less a decree against 
thclGg.il representative. Under S- 252 of the- 
Code of 1882, the decree cm he executed against 
the legal represeutative, who w.is the defendant- 
in the suit or his or her representatives. 

Held, also, that, as the daughter’s son is not 
a representative of the widow, the decree ob- 
tained against her caivnot be executed against* 
hiin(n). Kalliffppan Servaikaran v. Yarada- 
rajulu, G M.L.T. 199 33 M. 75 -19 M.L.J. 
G51-3 Ind. Cas. 737. 

Munro and ADD UR RAHTM, JJ. 

References : — (a) 11 M. 408, F.; 9 M. 80, fJ. ; 
28 B. 215 (..23) ; 13 M.I.A. 270 (274) ; 15 B.L. 
R. 318 (3301 ; 9 B. 1G9 ; 12 B. 247 ; 1881 P.H. 
337, R. 

(U7-a) S. 252. See No. 104, supra. 

(117-6; S. 253. See No. 196, infra. 

(117-c> S. 255. See No. 19. supra. 

(118) S. 267 — Death of decree- holder, if re- 
lieres judgment-dehtm' of duty of 2 ^a,i/ment 

i — Mode of paynmit-^Delay inpayment of 

. instalmcnt’-^InteresU 
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The death of the decree-holder does not re- 
lieve the judgment-debtor of the duty of paying 
up the decretal debt in one of the several modes 
specified in S. 257, G.P.C., 1882. Ho should 
either deposit the amount in Court as directed 
in cl. (a) or should take directions from the 
.Court uridfr cl. (c). 

Where the judgment-debtor, upon the death 
•of the decree-holder, failed to deposit the 
balance due undcf an instalment decree till 
long after the date fixed for the payment of the 
.instalment. 

J/eld that the judgment -debtor was liable to 
pay interest for the period during which the 
instalment remained unpaid. Narendra Chan- 
4lFa Lahiri y. Charu Chandra Singh, 14 C.W. 
N. 140 = 5 Ind. Cas. 03. 

SH.VUFUDDIN and COXK, JJ. 

(119) S. — Agreement contained in an 

application signed by the parties but 'not 
vei ified before the Court y sanction of — Veri- 
fication uj an agreement under S* 
necessary before sanction of Court -Qom- 
plcte agreement necessrry before sanction» 

A decree was passed in favour of K.D. against 
M.B. in July, 1908. In November, 1908 an ap- 
plication was presented, signed by the parties 
and their pleaders, giving time to judgment- 
debtor and allowing a higher nitc of interest 
than that provided in the decree. No action 
was taken upon this application on the date it 
was filed, but subse(|iicntly the decree-holder 
asked for time to summon tho judgment-debtor 
personally in order to verify the application. 
No further action was taken ou tho application 
and the agreement remained unverified. In 
July, 1909, tho decree -holders again applied for 
•execution, entering therein a calculation based 
upon the terms of the agreement of November, 
1908. Tho judgment-debtor objected to the 
•onforcomont of the agreement ou the ground 
that it had boon obtained from him under 
undue infiuciicu and could not be enforced, 
liecause it had not been verified by him in Court 
and also because tho Court had not sanctioned 
it as required by S- 257-A of the C.P.C., 1882. 
The Court executing the decree held on evi- 
dence that tho plea of undue influence was not 
.made out and sanctioned tho agteement. 

Held that, as the decree-holders had not ob- 
.lained the presence of tho judgment-debtor in 
order to verify the agreement in Court, there 
was no such complete agreement between the 
{parties as should have been sanctioned by the 
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Court passing tho decree after a period of more 
than eighteen months. Raja Nuneshar Baksh 
Singh y. Raghuber Dayal, 7 Ind. Cas. 337. 
EV.4XS and LINDSAY, .l.l. 

(120) N. — Agreement hy pt*r.s-o;i other 

than judgment-debtor or his representative 
— Death of debtor — Representative not an 
7 ecord» 

Whore the judgment-debtor is dead and his 
representative has not been brought upon the 
record, S. 257-A of the Code docs not strike at 
an agreement to p.iy more thin the judgment- 
debt by a person other than the judgment- 
debtor or his representative. Lod Ooyinda 
Dobs Krishna Doss v. Potti Naicken, •S M.Tj. 
T. 326. 

AlJDUK UAHIM and JvKlSHNASWAMl 
lYFR. JJ. 

References .-—28 Ji. 383 (387) ; 23 15. 602, F. 

(121) Ss. 257-A, 25S— Application under 

S. 258 — Step-in aid of execution —.Applicability 
of S. 257-A to S. 88, Transfer of Pioperty Act. 
Sec Limitation act (1877), No. 117, 7 a. 
L.J. 251. 

(122) Sy (O. R, 'Jy C.P.G. IVOb)— 
Satisjaciion of deaee not certified — Penii- 
ency of proceedings in execution by decree- 
holder — Suit to declare that decree was sat is- 
ficd and therefore non-L',vecutnbte — Main- 
tainabil ity- -Re u i s ion. 

Held thnt a suit by a judgment-debtor to 
declare that the decree against him was satis- 
fied by an uncertified adjustment out of Court, 
and that the decree can no longer bo executed 
is maintainable, even during tho pendency of 
execution proceedings started in the face of the 
uncertified adjustment (a;. 

Where the lower Court held that such a suit 
was not maintainable and dismissed the suit, 
field, that the Chief Court can interfere in re- 
vision (6). Diwan Singh y Amur Singh, 16 
P.R. 1910=18 P.W.R. 1910 = 5 Ind. Cas. 814. 
Reid, c.j., and Rojjertson, .j. 

References (rt) 21 C. 437, not F. ; 23 B. 
602 ; 3 A. 538 ; 21 I^I. 409 ; 18 M 26 ; and 26 P. 
R. 1908 (P.B.), B. (5)75 P.R. 1890 (P.B.), 
and KxpL 

(123) S, 258— Decree — Evecutum — Adjust^ 
iiwnt of decree outside the Court — Adjust- 
ment not certified to the Court — Decree- 
holder acting under adjustment and 
receiving money under it fpr several years 
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— Kstoppel by conduct — Indian Evidence 
Act (J of Jfi /:,*), S. Jlr} — Fraudulent execu- 
tion of decree — Criminal bur. 

In excciiUon of a decree, an adjustincnt of it 
outside the Court was pleaded. The adjust- 
ment not havin becni certified to the Court 
under S. 2r>S of the Code of 1882, it was con- 
tended that the Court could not recognise it as 
valid. Th(? Court overruled the contention, 
holding thfit, as the- decree-holder had ;u*ted 
upon the iidjustineiit and rccc?ived moneys 
under it, he was (‘stopped hy conduct under 
S. 115, I'ividcnce, Act, 1872. On appeal : — 

Held, the view of the lower Court give the 
go-bye to the plain language of the last jmra- 
graph of S. 258 of the Code. 

S. 258 says that a Court, which is asked t( 
c.xecute a decree for nicmcy, shall not recog- 
nise for the pui po^es of execulioii any adjust- 
ment of it, whole or partial, or aiiN payment, 
made outside the Court and not certified to it 
a? required in the preceding part of the section. 
W'hen the law diret'ls that such an adjustment 
or payment “ shall not he recognised” for the 
purp(^scs of execution, it means that the adjust - 
in(.nt or payment, as the ease may ' e, should be 
treated as an invalid or void transaction, so 
far as the executing Court is coiurerricd. There is 
no room left by the law for the operation of the 
I iw of estoppel in the matter of execution. 'I’he 
last paragi’jiph of S. 258 of the Code, enacts a 
special law for a special purpose, whereas S. 115. 
I’ividen(?c Act, relates to the general law of es- 
toppel ; and the principle is that special law 
override.^ for its purposes the general law'. 

Fer Chnndararknr, J . — Fraudulent execu- 
tions of decrees must Im* discouraged by the 
Courts wheiievi’r they come to their notice*, and 
deerce-lioldcrs, who enter freely in to adjustments 
outside the Court and do not certify them as re- 
quired hy law, hut fraudulently apply for exe- 
cution, ignoring tlie ad justineiit, .should hcj dealt 
with under the (;riininal law. 

I‘er Heaton, J. — Tlie purpose of S. 258 of 
the Code, is that the Court shall have complete 
knowledge of all that is done tow'ards the satis- 
faction of its decree. When an application 
for exijcution is presented, the Court enquires 
from its own records what has been previously 
done towards satisfaction. What it docs not 
find on its own records it docs not recognise, in 
this sense, that it, at the outset, assumes that 
what is not recorded as paid or adjusted, still 
remains unpaid or unadjusted, But it is still 
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; open to the judgment-debtor to assert and prove 
that what the decree-holder claims under the 
; decree is not due, having been paid or adjust- 
ed ; and it is still incumbent on the Court to 
go into the matter, if a contest on the point is 
raised. To state the result briefly, the final 
clause of S. 258 rai.scs a presumption, but docs 
not limit the jurisdiction of the Court. Trim- 
back Ramkrishna Ranade v. Hari Laxmao 
Ranade, 12 Bum. B.K. GSO. 

CHANDANAUKAU and UKATON, .1.1. 

(124) S. 258 -Applicability of, to mortgage 
decree. S (.‘0 LIMITATION ACT, (1877), No. 120, 
6 Ind Cas. 13. 

(12.5) S. 258 -Nature of application unrlcr 
S. 87 or S. 89, Transferor Froperty Act — Appli- 
cability of S. 258, C.P.C, See TUANSFIJU OK 
PhoI’KKTV Act, No. 02, 13 O.C. 1.17. 

(12()) S. 258 — Applicability to mortgage 
decrees. See MOUTO.VCJE ((iKNUKAIi), No. 27, 
12*C.L.J. G5. 

(127) S. 258 — Payment out of Court before 
and after order absolute— Duty of Court. Sec 
MOimiAClK ((JKXKUAIi), No. 17, 7 liid. Cas. 
G25. 

(127 -n) S. 258. See No. I2I, supra. 

(128) S. ^60 — Applicabilitfj of— /beach of an 
inj iinctwn. 

Where the appellant w.is restrained by an 
injunction from taking water which the res- 
pondents carry through a ihodn, butviolated the 
injunction, and his property was consequently 
placed under attachment under S. 2G0, C.P.C. 

iit’Zd that S. .fiGO, C.T^C., applies equally to 
cases where a party is directed to carry out 
something, as well to cases where ho is dirccti'd 
to abstain from doing Vin act. The terms ol the 
first clause cle'*Tly refer to cases where^a party 
is restrained from doing an act, and the oper- 
ation of that claihso is not limited to cases 
contemplated hy the second clause. Yelu Mani- 
karan v. Pakarvoor Manakal Jatavedan 
Rambudrioad's, L.R. Narayana Somayaji- 
pad, 7 M.L.T. 227 = G Ind. Cas. 289. 

BKNSON and SANKARAN NAIR, J.r. 

Iteference 29M. 314, F. 

(129) S. aChi — Occupation by jiidyment-debtor 
' ajter execution — Fresh cause of action. 

I 

A defendant, who remains in actual occupa* 

’ tion notwithstanding execution, must bc^ 

! regarded as a trespasser, who commits a fresh 
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acl of diispos^iussioii and thus gives a fresh 
cause of action. Maung Lu Gyi v. Mauag Nyun 
Bu, S Ind. Cas. 4G3. 

Lewis, j. 

Reference : — (u) 8 C W-N. 49, F. 

(l‘29-a) S. — Uiglii to maintenance when . 
attachable*. Sec MAINTENANCE, No. 5, l-iC-L. 

J. 146, 

(130j iys. (6) and:i73 — Attachment of ritjht 
to future maintenance — Decree for main- 
tenaiicc, irhether moncifalcetce — J‘roj)er 
procedure in cjcciitwn — l*ractke. 

The decree for niaintcnanci*, is a right to 
tuture uiaintoiiance and o.iniiot theretorc be 
attached under S. ‘206 (6j, nor can it be attach- 
ed under S. ii73 as a nione> -decree. 

'rtie proper procedure to bo followed would 
be that laid down in Monessnr Doss v. Jicer 
I*rntap Sahu (a). Nanammal Y« The Collect' 
or of Trlohinopoly, ‘20 L.J. \)7 — h Ind. Cas. 
S79, 

MU 4 NU 0 and AHDIJU ttAllJM, .i.f. 

Deference . — (a) lo W.U. 18S. 

(l30-a) S. ‘267. See No. 101, supia. 

(130-ih) Ss, :i7U, atio and ,V6'.7— 

Attaclum nt bij pt ohibitori/ 01 (let — Removal 
oj attachment — Declai atortj suit — Distte- 
tion oj Coat t, irhen to oe interfered irith 
—Specijic lleliej Aett^l of /<S7Tj, s, I'i. 

S. 27‘2 of the Code applie-' to the mvestiga- 
tiem of claims arising uut of attachment 
prohibitory ordi*r under S. 268, .ind, therefore, 
a party aggrieved by an order passed in the 
circumstance-, under S. *272 has a remedy under . 
S. ‘2H1 of the Code ia). 

The only dillerciiee between a suit under 
S. ‘283 of the Code and S. 12 ot the Specilic 
Uelief Act is that, in the former ease, the 
period of limitation is shorter. 

Where a Court ha.s exercised its discretion 
and granted a declaratory decree, the Appellate 
Court errs m interfering with the exercise ol 
that discretion merely ou the ground that the 
plaintilT had a remedy open to him other than 
the suit for a declaration. The appellate Court 
should not interfere with the exercise of that 
discretion, unless it is satisfied that the lower < 
Court had not good grounds for exercising it. 
Pitche Pillay y. Maung Pet, 8 Ind. Cas. 608. 
Pauektt, j. 

References ’- — (a) 27 M. 67 ; 13 ^i.L.J. 467, j 
approved^ 4 D. 323, Disapproved, 
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(131) S.s\ HCiSj >i96 — hhvccution — Attachment- 
Rateable distribution. 

An allowance due to a judgment debtor was 
.attached in execution of a decree, and the 
disburscr of the allowance was directed to pay 
the amount of allowance into Court. Hut the 
disburser having failed to comply with the 
direction of the Court, tlie execution was 
struck oft. Subsequently the allowance was 
re.ili ed 111 execution of* the decrees of other 
credit! Ts of the judgment-debtor, and the 
decree-holder, wlioso execution had heori struck 
olT, el. limed raloaitle distribution. 

I/e/dt (1) that the direction of the Court to 
the disburser 10 p.iy the allowance into Court 
did not amoutiL to an attachment of the 
allow.iuce under S. ‘26S ol Act XiV of 1882 ; 

(2) that as the execution application was 
finally stniclv oil, there was no right to rateable 
distribution of asseLs re.ilised at the instance of 
other erediioi>>. Seeni Asan Usati Rowthen v. 
Karuppaii Chetty, 6 ind. C.is. Lib. 

MlLlii:K and S\.\KAR.VN NAIU, J.l. 

Hejerence . — I M. 383, F. 

(1.32) N.s. tPF) —Attachment — Injunction 

oiitited — hlvecniion applicatimi slrnck ojD 
a'hethei pendnuj Claim for toteable dis- 
ti ibutwn. 

IM.'iinlilT applied in April, 1900 for attach- 
meuL ol Isl, Defend. int'.s right to receive a 
monthly allow.ince and for.iii injunction direct- 
ing the di.slairscr of the .illowance to pay it 
into Court as it fell due. 3’he Court did not 
attach tin* right, hui. liirecLed notice to issue as 
regards injunetioii and, on 4th May, 1900, made 
the order, a-- regards the injunction, absolute. 
Sui)scr|ueutly, paymoiiL not having been made, 
the Court struck oil the plaintiff’s execution 
application, on 18th Jul>. 

Held, tliat the order of Ith ^lay cannot be 
taken as an order efiecting an attachment under 
S. 268, C.P.C., 1882, and that the last order 
dated 18rh July disposed of the application 
filially, and that consequently plaintilTs had 
no right to claim rateable distribution. T, 
Ranganatha Tawkar v. T. Seetharama 
Chetty, 7 ^I.L.T. 110^5 Ind. (Us. 820. 
MIIjLEK and SANK A RAN NAIU, .JJ. 

Rejet cnce : — 1 ^I. 383, R. 

(133) S. ~7'3 — “ Decree for moneti" — Mortgaije 
decree J if is a decree for money. 
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An ordinary mortgaf{ 0 ' decree is not a dooreo 
for money within S. 273 of the Code. Mac- 
na^hten v. Surja Prasad, 1 1 C.h.J. 7f^ = 5 Ind. 
CiiB. 302. 

(iHOSE and lllLL, JJ. 

(134) 5’. 273— AHsljninent of decree Attack- 
nwnt^ effect of, on eavention application by 
assig^iee. 

Where a decree of the District Court was 
transferred to A. and he applied for execution 
of the same, hut it was in the meanwhile attach- 
ed under S. 273, (I.P.C., by a Alunsilf’s <’ourt, 
and the District Court onseqiiently rejected 
the execution application on the ground that 
the decree could not he executed owing lo the 
attachment. 

Held, that the order was right. 'Phe terms 
of second para, of S. 273 are imperative, and the 
District Court had no alterntivo Ijiit to stay 
execution and refuse .\’s application. A s remedy 
was to prefer a claim in the Miiusid’s Court. 
Ghittaloor Yerra Musala Reddi v. Pathangi 
Ramaiya and others, 7. M.L.T. 83. 
MUNROand AHDlJll llAHIM, JJ. 

(134-a) S. 273, Sec Nos. hi, 105 and 130, 
supra, 

(134-6) S. 273 (6) — Application by decree- 
holder to have attached decree executed — Step 
in-aid of execution. See IdMlTATION ACT 
<1877), No. 113, 8 Ind. (-as. 075. 

(135) S.376- -Attach nient — Private alienation^ 
ivhat IS — Its effect— Alienation in perform- 
ance of a direction by the Court, lehetker 
private alic^natlon —Sale in pursuance of a 
contract anterior to attachment — Its validity 
— Collusive decree — Proceedings in exccytion 
— Alienation pending attachment, how far • 
affected. 

1. Under S. 270, a private alienation of pro- . 

perty attached during the continuance of the 
attachment is void against all claims enforceable ^ 
under the attachment. , 

2. An alienation, though .strictly an act of , 
parties, is deemed to be not a private alienation, 

if it is in performance of a direction, of the 
Court (a). But, where there is no such direc- 
tion, the mere fact of there being a prior agree- 
ment which obliges a party to carry it out by 
the execution of a conveyance cannot render the 
alienation other than private (6). 

3. A sale in pursuance of a contract anterior ! 
to the attachment of property (under S. 276) is ' 


Civ. Pro. Code {M2)-~{C<miinued), 
not void against claims under the attachment 
which are not enforceable against a prior coii- 
■' tract to sell (c), 

4. Wlicre a decree was collusive, and the de- 
cree it.self was brought about with a view to de- 
fraud A who has contracted to purchase the 
property of B, then A’s purchase of the property 
must be uneffccted by proceoding-i under a collu- 
sive decree obtained against B. Bapincedu v. 
Yenkayya, 8 M L.T. 197. 

Henson and Kihshnaswamy Iyer, jj. 

References:— (a) ^ h, 219, (6) 8 I. A. 65. 
R. (c) 14 Ij.J. Ch. 8 and 7bh Edition, Vol. Tl, 
p. 1030, n, 

(135-a) S- 276. See No. 105, supra, 

(135-/0 S. 278. Sec No. 105-c, supra. 

(130) Ss. 278, 280 — Investigation under S. 280 
— Ex-partc order — Adjudication on the merits 
— Regular suit — Limitation. See LIMITATION 
Act (1S77), No. 41, 28 V.H. 1910. 

(137) Ss. 278, 281, 283 — Claim proceedings, 
order in — Suit by aggrieved party instituted 
after a year -tfudgnient-debtor not a party 
in claim proceedings — fjimitation— Limita- 
tion Act (XV of 1877), Sell, II, Art, 1 1, 

Where the judgmoiit-dcbtor was not a party 
to claim proceedings, the party agrieved by the 
order therein can institute a suit to establish 
his right after the expiry of a year from the 
date of the order, and the suit will not be 
barred under Art. 11, Limitation Act. Sadaya 
Pillai V. Amurthachari, 8 M.L.T. 417. 

AUDUR Rahim and Krishnasvvami Iyer, 

.ij. 

References .—15 C. G74 ; 3 O.L.J. 381 ; 15 C. 
521 (526) ; 15 I.A. 123, R .\ 29 M. 225 ; 16 M.L. 
J. 136 ; 25 M. 72 ; 12 M.L.J. 411, R. and Kxpl, 

4 ]M.II.C.R. 47-. D, 

(138) Ss. 278^ 281, 283 — Claim by mortgagee 
— .Idjudiention in favour of claimant — 
Failure of unsuccessful party to file suit 
within one year — Suit by imwtgagee — Im- 
2 )cachnwnt of mortgage on grounds urged 
in claim proceedings and found against — 
Fsioppel^ Scope of order under S, 283 — 
Aajudication as to right to physical posses- 
sion — Title, 

A simple money decree-holder having got at- 
tached property subject to a mortgage in favour 
of plaintill, the mortgagee put in a claim under 

S.’278. C.P.C. (Act XTV of 1882). The decree- 
holder impeached the mortgage on the ground 



3S7 


DIGEST OP CASES. 


338 


Civ. Pro. Code (1882) — {ContiniLed). 
that it was invalid for want of sanction under 
S. 257-A, C.P.C., and that it was a sham trans- 
action. Those points were found against the 
decree-holder and the claim was allowed. To 
these proceedings the mortgagor was not a 
party. No suit was brought by the decree-holder 
against thp said order. But ho purchased the 
property at tlie Court sale and then assigned 
his rights to the appellant. In a suit by the 
mortgagee to recover money duo on his mort- 
gage, 

lleld^ (1) that it was not open to the appel- 
lant to impeach the mortgage on grounds urged 
by his assignor iu the claim proceedings ; (2) 
that the fact that the appellant’s assignor be- 
came the representative of the judgment-debtor 
who was no party to the claim proceedings, 
did not override the estoppel or relieve against 
the disability imposed by S. 283, C.P.C. {a), 

(3) that an order in claim proecedirigs is not 
restricted to the determination of rights rela- 
tive to physical possession, but can also deter- 
mine questions of title. Ramu Aiyar v. 
Palaniappa Chetty, 8 M.L.T. 381. 

WniTK, C.J., and AYlilNO, .1. 

References:— (a) 15 C. 521 ; 15 T,A. 123 ;‘2H M. 
87 ; 31 M. 177 ; 3 M.L.T. 30r. ; 30 IM. 335; 17 
M.D.J. 95 ; 2 ]\[.L.T. 110 (F.B.) ; 31 M. 163 ; 
3 M.L.T. 256 ; 18 M.L.J. 26. R. & EjcpL; 23 M. 
C27 ; 21 1. A. 17 ; 1 G.W.N. 227 ; 16 C. 682 ; 
16 1. A. 107, h. 

(138-rt) S. 2S0. See No. 130, supra, 

(138n-i) S. 281. See Nos. 137 & 138, supra, 

(138-b) S. 283 — Suit under — Dispossession- 
Discontinuance of possession — Plxtiiiguishinont 
of title — Decree for possession barred — Kilect. 
See Limitation ACT , (1877), No. 95, 12 
Bom. L.K. 956. 

(139) S. 283 — Decree against father alone — 
Partition prior to decree - Attachment of joint 
family property —Son’s share released — Right 
of snitunderS. 283. See HINDU LAW (DEBTS), 
No. 13, 8 M.L.T. 319. 

(139-a) S. 283. Sec Nos. 106. 137 & 138, 
supra, 

(140) Ss. tsva — Rateable, distribution — - 

Simultaneous execution of decree — “ Shall 
determine claim and objection to attach- 
uvenV' meaniitfj of — Scope of S. C,F, 
C., 188'^, 

R got a decree for money against I in Sub- 
Judge’s Court at Faridpur, and, on the 21st 
22 
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November, 1908, purchased the attached pro- 
perty of the judgment-debtor, and the amount 
realised by the sale was set oil against the 
decree. In the meanwhile, (1 had goL a decree 
for money against T in the MunsiiPs Court at 
Goalundo, and applied for execution against 
the same property. On the 19th September, 
190S, ho applied to the Sub- Judge at Faridpur 
for an order on the MunsifF at Goalundo not to 
sell the property, and also for rateable distrilju- 
tion of the assets which might be realized by 
sale in the P’aridpur Court. The first prayer 
rejected, and it wa*^ ordered that the seeoml 
prayer might bo considered when assets were 
realised. G then applied to the Goalundn 
Cou^t for transmission of his execution case to 
the Faridpur Court, which application was 
refused. Ho then applied to the Faridpur 
Court for rateable distribution. That applica- 
tion was granted, and R was directed to 
refund the .sum which was sot oil ugMinst his 
decree. 

lleldt that, as G had made no application, 
prior to the realization of the assets, for exe- 
cution of his decree, to the Faridpur Court, he 
was not entitled to a rateable distribution 
under S. 295, C.P.C., 1882, and that his appli- 
cation to the Faridpur Court for an order on 
the Goalundo Court not to sell the properties 
cannot bo deemed to bo an application for exe- 
cution of bis decree (r/). 

A decree cannot be exeeiited Kimnltaneoiisly 
against the same property in more than one 
I Court. 

S- 285, (v.P.C., 1882, is governed by the im- 
mediately preceding sections with which it 
must be read, and the words “shall determine 
any ^ilaim thereto and any objection to the 
attachment thereof” mean any Claim or ol)jec- 
tion of the sort, which can be summarily 
enquired into and decided in execution proceed- 
ings (5). 

Therefore, an application for rateable distri- 
bution cannot be deemed to be an applicati. u 
for determination of any claim to attached pro 
perty, or of any objection to the attachment 
thereof, within the moaning of S. 285, Civ. 
Pro. Code. 

If, in contravention of S. 285, an inferior 
Court, in ignorance of the proceedings pending 
before the superior Court, proceeds with execu- 
tion, and brings a property to sale, the .superior 
Court can adopt the proceedings as if they 
were taken by itself, and is competent to 
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any claim for rateable distribution 
nf tho assets realised by the sale (c), Rama- 
Jash Agarwala v. Guru Charan Sen, 3 Ind. 
Cas. 105-13 C.W.N. 390= 11 C.L.J. 09. 
Mukkkjkk ajid Vincent, jj. 

References: — (n) ‘21 C. ‘200 ; ‘2 C.W.N. 12G, 
R. (5) L. hur. .ludgineiits (1S93-1900). p, IGl. 
(c) 1‘2 C. 333 ; ‘29 C. 7^:5= I C.L.J. 97, F. 

(141) Ss. 3U -Misrepresentniion nf value 
of pritpettji III fiti/c proclamation — Decree^ 
holder hitldiuij tltroutjh benamidar — Rub- 
sianlial iujtn // — Fi and — Seftnuj aside sale. 

Jfeldt that tho conduct on the part of the 
dovToc-holdcr, who has obtained leave to bid 
at tho auction, in olfcring bids through a 
benamidar^ considerably in excess of the value 
winch ho deliberately .-stated in the sale pro- 
clamation, IS calculated to mislead and is con- 
se([uently fraudulent. Nanda Kumar Saha 
V. Gobind Mohan Das, G Ind. Cas. 135. 
^lOOKElUEE atid TKUNON, .11. 

References : — ‘20 A. U‘2 ; ‘2 C.W.N. 550, 

(P.C.) ; 25 I. A. UG, A*. 

(lll-a) S. •2.S7 cl. (c). See No. 107, supra, 

N. ‘did-- MorbjtKjC-sale^ application of 
tlte Siction tOy if ulcia vires — iiuardian nd 
litem, ij map iraive issue ol Jresh salo-pro- 
claniiition for adjoin ned sale — Ti ansfer of 
Froperty Act (71’ of /.SS’V), iS.9, 101, 

S. ‘291 of tho Code of IS.S‘2, which was ap- 
plied to mortgage sales by rules framed by 
the High Court under S. 104, Transfer of 
I'ropcrty Act, is not in conflict with the provi- 
sions of S. S9 of the Transfer of Property Act. 
(a). 

Whore the (]ourt ordered postponement of a 
mortgage sale for two months, upon tho judg- 
ment-debtors undertaUiiig to pay R.s. 200 to the 
decree-holders as compensation and waiving 
all right to the isr,uo of fresh sale-iirocla- 
malion ; 

Held — That the order was not p:i.ssed with- 
out jurisdiction. 

.'\ guardian ad litem of minor judgment-debt- 
or.s may, with a view to obLtining postponc- 
lUcnt of a sale, consent to wai\e the publica- 
tion of fresh sale-prod iniatiou. Bepin Behary 
Mitter y. Jotindra Nath Gosh, 14 C.W.N. 
J019. 

JENKINS, C..r., and DOSS, ,1. 

References : — {a) 31 C. 373 (1904), explained ; 
and S C.W.N. G84 ; s.c. 31 C. 803 (1904), R. 
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(143) S. dOl—Poirer of Court tooadjourn sale 
— Application by guardian oj minor judg- 
ment-debtor — Guardian acting in good 

faithy whether has pov'cr to consent to vjaive 
fresh proclamation — Transfer of Property 
Act (IV of lHS'd)y S. 69 — Conflict with 
S, dUO, Civ, Fro, Code — F4stop^)ei — Party 
obtaining benefit of ttrder not to ask same to 
be disregarded. 

There is nothing to prevent the guardian ad 
litem of a minor judgnu*nt-de!)tor, acting in 
good faith, from giving the consent contem- 
plated by S. 291, Civ. Pro. Code (188‘2), so as 
to bind the minor thereby ; that is, the guard- 
ian acting in good faith has the pow<;r to 
waive a fredi proclamation and have the sale 
adjourned. 

There is no eonflicl between S 89 of the 
'rransfer of I ’roperty Act and S. 291, (hv. Pro. 
Code, 1882. 

It is not ordinarily open to a party, who has 
obtained and enjoyed tho benefit of an errone- 
ous order, afterwards to turn round and ask 
that the order should be treated as a nullity 
and disregarded. Bepin Behary Mitter v. 
Jotindra Nath Ghosh, G liid. (3as. 813. 
Jenkins, o..)., and Doss, .j. 

(M4) 6\ dip) — Rateable distribution — Mean- 
iiig if “ against the same jiidipiLent-debtor'^ 
- -Xcir ground taken in appeal. 

The words “against the same judgment- 
debtor,’’ in S. ‘29.5, C.P.C., do not ineliide the 
judgnient-debtor of the judgment-creditor 
ag.iinst whoso property rateable distribution is 
ebaimed. Where a decree- holder cl.iimed rate- 
able distribution in the lower Court, ho will 
not be allowed before tho appellate Court, to 
shift his ground and ^contend that he was a 
prior attaching-ereditor and so entitled to the 
whole sale-prococds. Ellusah y. Ruppu Rang> 
ayyan, 18 l^I.L.J. 5G2-7 M.L.T. 12G. 

White, C..!., and yAXKAUAN NAllt, J. 

(145) S, dip} — Decree —F.recntion — Rateable 
distrib'dion — Order — Appeal from order. 

No appeal lies from an order passed under 
S. ‘295. Maganlal Mulji y. Bhogilal Naranji, 
12 Bom. L.K. 3C'5. 

Chanda VARKAU and Knkjht, jj. 

(145-rt) S. 295. See Nos. 88, 105, 131, 132 
and 140, supra, 

(146) Ss, dOOy :sFj — Rateable distribution — 
Suit for recovery of amount — Considera- 
tiony failure of— Limitation, 
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S. 315, C.P.C. is wide enough to outitlo a 
person to recover money ratcably distributed. 

A buit for recovery of purchase money on a 
failure of consideration is within time, if 
brought within three years from the date on ! 
which the consideration failed. Ramakrishna . 
Iyer v. ^.L.R.M.N. Palaniappa Chettiar, 

7 M.L. T. 232. 

MUNUO and SANKAKAN NAIR, J.I. 

( 1 47) tis . ‘JVo , — ( hie decree against the sons t 
of a deceased debtor^ and another against . 
the deceased — WJtether judgment debtor 
same under IS. fiOb, 

Where the petitioner obtained a decree | 
ag’iinst the sons of M to be satisfied out of the ^ 
assets of the family in their hands, and the j 
respondent obtained a decree against M himself, j 
held that the judgment- debtors under both j 
tlie decrees were not the same within S. 2115, 
C.P.C. (1«S2) (ri). The fact that the two : 
decrees arc to be realized out c)f the family pro- j 
perty is not decisive of the question against ' 
whom the decrees are made. When a decree 
IS obt, lined against the legal rcprest*utatiNe?> I 
')f a deceased man, the legal repre.seiHatives are I 
the judgment-debtors, and not the estate of the j 
deceased (6). Srinivasiengar v. Kanthimathi 
Ammal, 7 M.L.T. 157 5 Ind. Cas. U17. 

AHDrJt ItAHFM, J. i 

References :■ [a) 25 P. 41)4,. ajgdied. {b) 11) * 
051, 

(147-n) S. 305. Sec No. lOS, s/zp/vz. | 

(148) Ss, fifff) to ,’il7 — Auefinn sab' ritinted bg ! 

fraud and misre presentation — Suit by cer- * 
tijied purchaser to set aside sale — Main- 
tainability — Uights of benamidar — TAmit- i 
ation Act (1877) ytr/s. I 'A, no — Accept- i 

•ince of bid by rnurt-oUiccr — F.lject. 

Where the description of property in the sale ' 
proclamation is fal>Je and misleading and was ’ 
deliberately so given with a view to obtain a 
much greator’priec for the property than what | 
it could have fetched if the true nature of the | 
judgnient-debtor’s tenure was disclosed, this • 
may amount to fraud and misrepresentation 
vitiating the sale. | 

A bonami transaction docs not vest any i 
title to an immoveable property, the subject of 
such a transaction, in the benamidar, and • 
therefore such a person cannot maintain a suit 
which is based on title, such as a suit in eject- 
ment (a). 


Civ. Pro. Code (iWl)— (Continued) , 

A benamidar properly so called is not a trus- 
tee, for he is not the owner of the legal estate, 
although he holds the property for the benefit 
of the real owner ; nor can a trustee, in whom 
the legal estate is vested, properh l>c called a 
benamidar. Similarly it would bo a misnomer 
to call an agent, who has entered into a contract 
but witliout disclosing the fact that he is an 
agent, benamidar of his principal in the sense 
of 35 0. 551 (6). 

Though the sale is in invitum, there i.s no 
reason why the acceptance of the bid by the 
ofiicer of the Court should not have the effect 
of a contract with such officer, simply because 
the rights and liabilities arising under it arc 
regulated in many respects by the special pro- 
visions of the Civ. Pro. Code. 

The policy underlying Ss. 30(> to 317 of the 
Code of 1S82 i< to recognise the certified pur- 
chaser as the proper per.soii to seek to set aside 
a fraudulent sale (c). 

A suit by the c(*rtified purchaser to set aside 
a fraudulent sale is governed by Art- 1)5, Limit- 
ation Acc (c/). Venkata Suryanarayana 
Jagapathiraju v. Goluguri Bapiraju, 8 ^1. 
L.T. 151. 

ArnojjD Wjiiti:, and Aiu)Uu IIaium, 

J. 

Jieferences : — (a) 10 t). 304 ; 35 C*. 551 ; 34 
C. 717 ; 30 M. 215 ; 20 M. 105 ; 30 C. 205 ; li, 
(b) 30 M. 215, R. (c) 22 L. 072; 12 B. 504, 
(d) 5 C.L.J. 385, Appr. 

(14S-n) S. 307, Soe No. 148, siijma. 

(118-5) S. 308. See No. 1 18, saj)r,i. 

(118-c) S. 300. See No. 148, supn.. 

(iAS-d) S. 310. See No. 1 18, sz/yjro. 

(119) S. 310- A — Su>lc^ setting aside. of—7^oticc 
neces'iary or not — A act ion-j)ur chaser en- 
titled to notice, 

A sale in exccutiou of a decree ought not to 
bo set aside under S. 310-A, C.P.C. (1882), 
without notice to the auction purchaser and 
an opportunity affordcil to him to contest the 
validity of the application. Kripali Singh v. 
PaiFOO Raut, 11 C.L.J. 8G--5 liid. Cas. 305. 
MOOKIOKJKM and VlNl’KNT, .TJ. 

References ’. — 1 C.W.N. 114; 5 C.W.N. 03, 
appl, 1 C.W.N. 101 ; S.N. Fxpl. and doubted. 
(150) S.3MKA — Civil Procedure Code (Act V 
ot 11)08), O. XXT, R. 89— Sale of occii^ 
pancy holding — Possession of tenant of por- 
tion of holdimj — Rent decree against pur- 
chaser — Sale of holding — Right of old 
tenant to save by dejwsit of decretal amount. 
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Civ. Pro. Code (1882)— 

'J'ho purchaser of an occupancy holding, in 
execution of a rent decree, succeeded in getting 
possession of only a portion of the holding, 
the other portion continuing to be occupied by 
the old tenant. In execution of another rent 
decree against the purchaser, the holding was 
again sold ; 

y/tf/d, that the old tenant, who retained a 
portion of the hoMiiig in his 
entitled to make a deposit under S. 310-A, 
Civ. i*ro. Code, and to have the sale 

sot aside. Janoki Nath Chakravarti v. Kail 
Kumar Chakravarti, 5 Tnd. Cas. 501. 
CASrKUSZ and DOSS, JJ. 

Mrfereiue :—S C.W N. 232, li. 

(161) S. 310-A — Deposit by co-tenant — Sale 
set aside — liability of other eo-t(*n:intK to con- 
tribution. Sec CONTJIACT Act, Xo. 27, 14 C. 
W.N. 945. 

(162) S. 310-A — Order setling .iside sale — 
Purchaser’s right to sue for possession more 
than a year after the order. Sec LIMITATION 
ACT (1877), No. 1, 7 A.L.J. U37. 

(153) (S’. 3/J — Auction-sale — Fraud — Irnuju- 
laritff ami j rand in conductimj sale in exe- 
cution o/ decree — ProoJ of ft avd to he clear 
and specific — Onus of proof — Inadequacy 
of juice jet died no proof oj fraud — Ar- 
rangement between persons not to hid 
against each other no *'fraud'^ — Incomjte- 
tency of Dirision Bench to rc-oj)cn ques- 
tions decided hy a Single Bench in the 
outer of reference, to a Dirision Bench, 

Certain property of J was attached and sold 
in execution of a decree jiassed against him in 
favour of M, and purchased by S in auction. 
J applied for rancellation of the sale on* two 
grounds— 

(1) Irregularities in connection with the 
proclamation and conduct of the sale. 

(2) Collusion between the purchaser [S who 
was a relation of the Nazir, the Nazir and 
the decree-holder M, as a consequeni-e of 
which two causes it was alleged the property 
which was not less than Rs. 18,000 in value 
was knocked down to S for only Rs. 1,500. 

The District Judge found against J as to 
ground (1) and dissmissed the application. 

On appeal to the Chief Court, Chatter ji, J. 
concurred in this finding, but remanded the 
case for enquiry as to ground No. (*2) relating 
to the alleged fraud. 


Civ. Pro. Code (\.W2)^(C(nitinued). 

The District Judge in his return foun : — 

(1) That the Nazir was really ill on the day 
of the sale. 

(2) That the Nazir and the auction-purcha- 
.ser S were connections by marriage, and that 
the allegation that there was enmity between 
the Nazir and the objector was falsc.c 

(3) That the intrinsic value of the property 
was about Ks. IS.OOOat the timeof sale, though 
it was knocked down for Rs. 1,500 only. 

(1) ’I’hat there were reasons why this pri) 
perty should have been sold at a sum whiirh 
prima faice appears to be very inadequate. 

(6) ’riiat, despite all the.se facts, thers is no 
proof of the fraud alleged. 

On the return coming up again before Ch.it- 
terji, J., the learned Judge referred the case to 
a Divi.sion Bench. 

//<*/</, by the Division Bench — 

(1) That it had no power to re-open the ques- 
tion of the alleged irregularities upon wdiich 
Ohatterji. J. had given his decision sitting as 
Single Bench. 

(2) The onus of proving fr.ancl rests upon the 
party alleging it, and that in every case a plea 
of fraud must be precise and definite in its par- 
ticulars. 

(3) Fraud is not to be lightly presumed, but 
must be ci-tablishcd by clear and definite evi- 
dence. And in tlio present case, though it is 
impossible to deny circumstances which sug- 
gest collnsiori and fraud on the part of the 
auction-purchaser, the decree-holder and the 
District Nazir., still positive proof of such 
fraud is wanting. 

(4) That there wore many reasons why bid- 
ders should not have boon forthcoming at the 
sale, and therel..rc the price fetched (Rs. 1,.500) 
could not be considered as an inadequate price. 

(5) Assuming for the sake of argument that 
M, the decree-holder, and S, the auction-pur- 
chaser, actually conspired together not to bid 
against each other (a fact which is by no means 
established on the evidence) , fraud would not 
thereby be established. In such case.s all that 
can be required of purchAsers is that they should 
abstain from broaches of trust and from inti- 
midation or falsehood in keeping off bidders. 
Pt. Sewa Dat Pershad v. Ghulam Nabl, 150 
P.W.R. 1909. 

ROBKHTSON and RATTIGAN, JJ. 

Reference : — 23 M. 233 (P>C.) F. 
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CiY. Pro. Code (i882)~-(ConHnued). 

(154) S. Sll-^Execution of decree-^Contribu- 
tion suit— Decree passed severally against 
debtors — Sale of joint property of debtors in 
execution — Irregularity, 

Tn execution of a decree passed against several 
persons severally* a property held by thorn 
jointly waft sold : Held, that this was .a material 
irregularity and, if substantial loss was the 
result of it, the sale ought to be set aside. 
Surendra Nath Pal v. Akhoy Kumar Pal. 5 
Ind. Cas. C47. 

BKETT and SHAHFUDDIN, JJ. 

(155) S. 311 — Sale in execution — Interim stay 
by appellate Court — Sale completed befm^e 
stay order communicated — Effect, 

In an application to sot aside a sale under 
S. 311, C.P.C., the appellate Court ordered stay 
of the sale on petitioner depositing Rs. 75,000 
within a month. Before the order of stay of 
sale was communicated to the lower Court, the 
sale was completed. On objection being taken 
that the power of the lower Court was sus- 
pended on the High Court passing the order, 
held, that the order only Viecoino effective 
wlien comniunioiitod to the lower Court nnd 
that the sale was valid and not liable to be ‘set 
aside (a), Muthu Kamarasamy v. Kuppusamy, 
r> M.L.T. 150-3 Tnd. Cas. fi2--.33 M. 71. 
WHITE, and Ahdimi RviiiAr, .f. 

References: — (a) 1 C.W.N. 220. F.\ 33 C. 
027, D. 

(150) S. 31/ — Applif'ntinn to set aside sole — 
Dismissal far default — Apjicol — Adjouni- 
iiieiit — Illness. 

An order di'^missing an application under 
S. 311. C.P.C., on the ground of the non-ap- 
pearance of the applicant^, is appealable. 

Where the parties were ready with their 
witnesses, but the case was adjourned for \v;int 
of time, and. on the date fixed forbearing, the 
applicant wanted time on the ground of illness 
supported by a medical certilioato from a Civil 
Hospital Assistant, Init the Court refused the 
application. 

//c/d— That, in the circumstances of the case, 
the order was bad, and the case was remanded. 

Broja Sundar Roy Chowdhury y. Mot) Lai 
Mozumdar, 14 C.W.N. 673-5 Ind. Ca«. 493. 
MUKERJEE and TeUNON, JJ. 

(157) S. 311 — Formalities to bo observed pre- 
liminary to sale, non-compliance with — Effect 
— Error in warrant of attachment, effect of — 


CIy. Pro. Code (i2B2)— {Continued), 

Application to set aside sale on the ground of 
irregularity — Limitation. See EXECUTION 
OP Decree, No. 2, 40 P.R. i9io. 

(158) S. 311 — Application to sot aside sale — 
Effect of minority. See LIMITATION ACT. 
(1877), No. 9, 5 P.L.R. 1910. 

(168-n) S. 311. See Nos. 64, 103, 108, 141 
and 148, supra, 

(15^-6) S. 312. See Nq^. 64 and 148, supra. 

(158-^) S. 313. See Nos. 109 and 148, supra, 

(159) Ss, 313, 313 — Sale set aside, judgment- 
debtor having m) saleable interest — Suit 
for refund of purchase-momy — Madditaina- 
bility — Doctrine of caveat oniptor — Limita- 
tion — Jjimitation Act{XV of 1877), Sch. IT, 
Art (iti. 

When a sale of immoveable property in exe- 
cution of a decree is set aside on the ground 
th.at the judgment-debtor had no saleable inter- 
est in the property sold, a suit by the pur- 
chaser to recover the purchase-money is main- 
tainable. 12 W.R. (P.B.). Rul. 8 and 3 C, 
806 have no apolication to eases arising under 
the Civil F-rocednre Code of 1882. 

S. 316 of the Code of 1892 is no bar to a suit 
by the purchaser to recover his purchase -monev 
(<T). 

Such a suit would be governed by Art- 62, 
Sch. H, Limitation Act (1877) (5). Ram 

Kumar Shaha Poddar y. Ram Gour Shaha 
Chowdhury, 13 C.W.N. 1080 2 TjkI. 

559 = 10 C.L.J. 558 = 37 C. 67. 

CoxE and ChATTER.IEE, JJ. 

Referemes: -{a) 5 C.W.N. 240; 7 C.W.N. 
106, F.; 17 M. 228, not F. (5) 19 O. 123, relied 

OJ/, * 

(159-n) S. 3M. Sen No. 148, supra. 

(159-6) S. 316. See Nos. 146, 148 and 150, 

Slip^'O, 

(160) S. 3/0 — When title rests in auction 
purchaser-- Confirmation of sale — Sale cei - 
tifiente, 

Tn an auction purchaser the title vests on the 
date of the oonfiriiiation of sale, no matter 
when the sale certificate may issue. There 
is no period fixed during which the auction 
purcliasor has to make an application to obtain 
a .sale certificate {a), Salig Ram v, Narain 
Das, 5 Ind. Gas. 263. 

TUDHAIitj, J. 

References : — (a) 19 A. 188 ; 27 B, 334, R. 
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CiVi Pro. Code (1882) — (Continued)* 

(101) S. iilfi—Auction-purchctscr — Title fovu 
mences from Ute date of sale certificate — 
Ui</lit to realize rents and j>rojits falling 
due before conjit matiini of sale. 

Under S. 310 of the ("odo of 1882, title 
to the property sold vests in the siiictioii-pur- 
ohasor from the d if of the certificate of sale 
and not before. Tlu;n*ff>i e an aueliori-purcha ‘.or 
is not entitled, undr r the old law, to recover 
rent of premises purc*iiasft<l by him falling due 
before the confirmation fo). Shiam La! v. 
Nathe Lai, 7 Ind. Cas. 00. 

John st\nhk\, o. .i., and (Iuikktn, j. 

References : - in) 24 A. 475 ; (1902) A.W.N. 

145- 15 n. 5 u;, r. 

(161>a) H. 310 — Title of auction -purchaser — 
Sale !)>’ pidgnient-dcbtor after auction sale but 
before confirmation — KfTect. See ^lOltTGAHH 
((JKNKHAIj), No. 53, 8 Ind. Cas. 057. 

(102) S. 310 — Scope* and effect — (‘hangc of 
law in S. 05 of the (’ode of 1908. See 
KMl’TTON, No. 34. 7 A.L.J. 893. 

(102-rt) S. 310. See No. 148, 

(103) S. 3/r — Purchnsc by decree-holder 
witiioai lea re —I >efendant a hcnainidar 
Suit for recover}! of moiuoj, niointainnhiUty 
of -Suit lor }itoi}.ni had and rervired. 

Tin? plaintiffs put up cerhiin property of 
their judgment-debtor to sale, Th(\v applied 
for leave to bid, but the Court refused the ap- 
plie H-ioii. 'riiey then, according to th.c* finding 
of th(' Court, purL’hased the property in the 
n;nne cf the defendant who promised to convey 
it to them. Upon t luj defendant’s refusal to 
con^e^^ they brought this suit fo" speeitie per- 
forin.ince of the contract of sale, or in the i 
alternative; 5)r recovery of the money advaneed. 
The first relief was sulweipiently withdrawn. 
Held til it the money could not be recoverod as 
monev lent, as in fact no money was lent. Held 
further that evtui if the suit c mid be Instted 
as a suit for mont;y received by the defondant 
for the plaintilTs, the jdaintiffs could not sne- 
ceed except bv -bowing that the defendant made ; 
the purchas(* on their behalf. Such a suit be- j 
iiig prohibited by S. 317, C.P.G. (1882), was | 
not maintainable. Raghunadan La! v. Matru 
Mai, 7 A.L.J. (V23-^G Ind. Cas. 404. 

RKJHAKDH and TUDHALL, J.I. 

(101) St 317 — Auction so le^Pnrchase by one 

of joint decree-holders on behalf of all — Cer- 

tificate in the name of the }jurchaecr alone 


Civ. Pro. Code (1882)— (Confini^^d). 

— Benami purchase — Non-applicability or 
S. 317. 

The plaintiff and the defendant were both 
joint decree-holders. The plaintiff being a 
minor, execution was taken out by the defend- 
ant, and the property purchased in his name 
alone. The plaintiff, alleging tha*u the pur- 
chasc had boon made on behalf of both (^f 
them, claimed a moiety of his share from the 
defendant : 

Held, that the suit was not barred by S. 317, 
C.P.C. (1882) as the purchase could not be 
deemed to be a benami one, and the object of 
the .section was to put an end to su(;h pureliases 

only. Naipal Sonar y. Sheo Narain Sonar, 

G Tnd. Cas. 374. 

BANKK.II, J. 

References 29 A. 557 ; A.W.N. (1907) IGG, 
h\ 

(m-tL) S, 317 — Auction-pnrrhaser — Mort- 
gagee of the auction-purchaser — Mortgagee 
can claim protection of S. 317 — Plea of 
bona fide purchaser for value without notice 
— Tnnisfer of Property Act (IV of 
S* tl — Reasonable Cease — Constructive 
Notice. 

1 1, a p.irty to the decree in execution of which 
flic property in dispute was sold at a Court 
auction, purchased it luma ml in the name of A, 
and aiiv.im'cd him Rs. 9. GOO, from which 
Rs. 9,300 were paid as the price of the property. 
The remainder Ks. 300 and Rs. 1 100 moie 
which A obtained from H were spfuit in repairs 
to thf’ bouse. 'Phe house underwent extensive 
repairs, to meet the costs of which A mortgagcil 
it toM, who claimed to be a bona fide purcha- 
ser for valiiC without, notice of TI’.s title. All 
through the time Jf remained in po.-sossion of 
the hou.se. Subsequently she sued both A and 
]Sr for .1 declaration that she was entitled to the 
property free of all ericnmbranees. During the 
pendency of the suit .4. and I.ater on his legal 
representative, his widow, died ; and no one was 
l.*rought on the record to represent him. — 

Held (1) that the suit was not maintainable 
ill view of the provisions of S. 317 of tlie C. P. 

C. of 18S2, for Af, the mortgagee, claiming 
under the Court-sale purch.ascr A, enjoyed the 
same immunity from suit as his mortgagor A 

('x). 

(2) That Ws plea: ol bona jide purchaser for 
i value without notice was also a good defence to 
' the suit. 
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Civ. Pro. Code (1882) —{Contiimed). 

Tho doctrine of couhtructive notice applies in 
two cases : first, where the party charged had 
actual notice that the property in dispute was 
charged, incumbered or in some way affected, 
in which case he is dccmied to have notice of the 
facts and instruments to a knowledge of which 
he would have been led by an enquiry after the 
charge on incumbrance of which ho actually 
knew ; and, secondly, cases in which the Court 
has been satisfied from the evidence before it 
that the party charged and designedly abstained 
from enquiring for the very purpose of avoiding 
notice (6). 

Tho expression “ reasonable care Ac.*’ in S. 41 
of the Transfer of Property Act, IS.S‘2, means 
that, although a pnrchascjr of property is under 
no legal obligation to investigate his vendor’s 
title, yet, in dealing with real property as in 
other matters of business, regard is had to the 
usual course of business ; and a purchaser who 
wilfully departs from it in order to avoid acquir- 
ing a knowledge of his vendor’s title is not 
allowed to derive any advantage from his wil- 
ful ignorance of defects which would have c.omc 
to his knowledge if be had transacted his busi- 
ness in the ordinary way. 

The occupation (d property which has not 
come to the knowledge of the party charged is 
not a constriu'tivo notice «)f any interest in tlie 
property Ic). Manji Karimbhai v. Hoorbai, 
12 Dorn. D.H. 1011. 

Scott, and itojii-nrrsoN, j. 

Referenvea : —[n) S Doni. Ij.ll. S7M, Ji. (6) 
(lKt3) Tlare, 43, R. (r) (I.S71) 2 Vest. Jr. 437 ; 
(1800) in Ves. Jr. 210 ; (1810) 1 :\rer. 282, R. 

(164-a-i) S.fil 7 — Suit for snreifir perfoniunice 
itud /les.sesMrni nrjaiu^t certified purchaser ~~ 
Amend ment of plaint - 1 hiiii'niea. 

Plaintiff, a minor, sued by his next friend for 
specific perforniaiiee of an agieeiiicnt Ijy defend- 
ant, who had promised to purchase certain 
lands in a Court auction for the minor and to 
deliver the same to him, and also for possession 
of those lands. 

lleldj that tho suit for specific performance 
and possession was barred by S. 317, C.P.C. 

Held^ also, that, as the plaintifl was a minor, 
the plaint should be allowed to be amended by 
the insertion of a prayer for damages. Ponnu- 
sami Y. Yithilingam Plllai, 8 Itid. Cas. 258. 
MUNItO and SANKARAN NAIR, .JJ. 

(164-a — ii) S. 317. See No. 148, supra. 


Civ. Pro. Code (1882)— (ConfmM^d). 
j (ir)4-/>) S. SIS — Auction-purchaser — Obstruc- 
tion of counter -petitioners — Claiming under 
judgment -debUrr — Right of purchaser. 

In this case the counter-petitioners, who 
obstructed delivery of property to the auetion- 
J purchaser, derived their title from the judgment 
debtor subsequently to tho attachment, under 
which the .sale was held. Held that the Court 
is honnd to order delivery to tho purchaser. 

I Subramania Aiyar v. Sr/Viivasa Aiyar, 8 M. 

L.T. 37(>. 

MUNUO and SANKARAN NAIR, .TJ, 

(165) S. SSS — Alienate ^ mcaninti of — W’ill 
irhether an alienation — Mahomedan Jjair 
Will — Ope ration of. 

The word “alienate” in S. .325-A. C.P.C., 
was used ejusdem generis with the words pre- 
ceding, viz., mortgage charge, and lease, and 
contemplates a transfer which would b.iv(' 
present effect, and not a demise which can only 
have operation after the death of tho testator. 
A judgment-debtor, therefore, in respect of 
who.se property tho Collector could perform all 
powers or duties conferred or imposed upon 
him by Ss. ,322 — 325, could make a will in 
respect of such propertv. 

A gift made during d»Mth-illness is a will 
nndf'r the Mahoinedim I’^aw and is valid as 
regards one-third of the prf>p’rt\ comprised in 

it. Muhammad Sayecd v. Muhhmmad Ismail, 

7 A.L.J. 117(;. 

I Stani.kv, (\j., and liWKini, .j. 

' (ion) .s. — 'rniusfer if decree hchue 

^ ('nllertor for erccutiou — Time oenupied 

I before Collertoi —fjimifatinn — Deduction — 

I Couff of ]J7?7vZ.v Art, lUlh.;. S, t-7—Knert 
i^pon last eta use of S. S'J'i-A. 

I S. 325- f\, C.P.C. , 18S2. expressly excludes 
from calcMilatioii the period during which the 
j decree is before tin' Pol lector for execution, and 
the exclusion is jnade applicable to proceeding'^ 
for execution in the Civil Court. 

I There is nothing in the language of S. 47 of 
I the Court of Wards Act to support tho coiiten- 
I tion that the last clause of S. 325-.\, C.P.C. , 

! 1882, is one made applicable, and it would be 
I contrary to the manifest intention of the Icgis- 
; laturc so to hold. Umade Rajaha Raju 
Damara Kumara Thimmanayannu Bahadur 
Yaru V, Sri Ranga Bhapala Bali Row Oaru, 

8 M.L.T. 235. 

! Wallis and Krishnaswamj Tver, jj. 



351 


THE CURRENT INDEX, 1910. 


352 


CiT. Pro. Code (1882) — {Continued), 

(107) S, S27 — So.le in execution— Sanction 
of Comviissimer, 

Tho special rule, which was in force under 
the 2nd clause of S. 327 of tho Code of 1882, 
having become inoperative, as that section 
was not ro-cnacted in tho Code of 1008, the 
sanction of the Commissioner of the Division is 
no longer required as a condition precedent to 
the sale in execution of decree of land applied 
to agricultural or pastoral purposes. Oirdhari 
Ram Y. Mehr Khan. 4 P.R. 1910 (Rev.). 
Doitik, P.C. 

(1G8) Ss, ami 373— Execution of 

decree— Obstruction — Complaint after one 
vwnth — Hetjisfration as a suit and dismis- 
sal — /jegality. 

Where an application was presented com- 
plaining of an obstruction to execution, more 
than one month after tho obstruction, and the 
Judge registered the same as a suit, and dis- | 
missed it as barred by limitation. i 

Held that tho application can be entertained 
and registered as a suit, only if it is pre-sented 
within one month. As it was not presented 
within one month, it should not have been re- 
gistered as a suit, as it is manifestly unfair to 
the applicant decree-holder that his application 
shcmld 1)0 wrongly registered as a suit, and then 
dismissed so as to make it a bar to a fresh suit, 
while if his application had been originally 
dii-misscd. such dismissal would not have barred 
:i subsequent suit. I 

When a suit is barred by limitation, it is not 
open to allow the plaintiff to withdraw the 
suit with liberty to bring a fresh suit, if the 
fresh suit is one which would ho barred by the 
decision in the earlier suit. Yalliammal v. 
Raja Shiinniu^am Pillai, 7 M.L.T. 223^6 
Tnd. Cas. 285. 

SANK.VRAN NAIR, J. 

(169) S. 3‘29 — Jie-sale to judgment-debtor — 
Resistance by judgment -debtor to possession 
— ^ Just cause/ ■ 

\ 

A re-sale by the decree-holder purchaser to | 
the judgment-debtor is ‘ just cause ’ within the ‘ 
meaning of S. 329 of the C.P.C. for resistance ' 
by tho judgment-debtor purchaser to obtain * 
possession in execution of tho decree. Rud- i 
ramma y. Nagl, 8 M.L.T. 388. 

WALLIS and Krishnaswami Iyer, .r.r. ! 

JRefere^ice : — 13 M. 604, F. ‘ 


CIy. Pro. Code (1882) — (Contimied). 

(l69-a) S. 329. See No. 16S, supra, 

(IGO-a-i) S. 380. See No. 168, supra, 
(109-a-ii) S. 331. See Nos. 21 and 168, 
supra, 

(169-6) 8s. 332, 335 — Order under, made 
without investigation — Effect. See ACT XV 
OF 1856, (Hindu Widow Re-m/.rriagb), 
No. 1, 14 C.W.N. 346. 

(169 c) Ss. 33 fiaitd 6ii2 — Revisional jurisdic- 
tion when exercised — Fjjectment of one not 
a party to suit. 

Where, in an application, under S. 332 of 
the Code, by one who ha.s been ejected from 
property of which he was in possession, the 
Court does not confine itself to tho question 
whether or no applicant was a party to the suit, 
under the decree in execution of which ho was 
dispossessed, but goes into and decides the 
question whether the applicant could show a 
good title to tho property, tho High Court will 
interfere in revision, although the person 
aggrieved may have another remedy by regular 
suit. The High Court will intorfero in revision 
in such a case, because the lower Court “ in- 
fringed the extrinsic conditions of its legal 
authority.’* Periasawmy Pillay y. Hyder 
Hoosain, S [nd. Cas. 613. 

PARLKTT, J.I. 

References : — 7 B. 311, ap2)r.; 12 B. 221 ; 21 
B. 731 ; 6 A. 172 ; Ifi A. 163 ; 11 A, 383 ; 15 A. 
405, /?. 

(170) 8.32/} -’Limitation — Oi'der passed under 
S. 33/}, C.P.C., 18fi2 — Suit within one 
year from the date of — Whether barred — 
Party sub^egiLently added— Right to raise 
plea of limitation— Art. 11, Limitation Act, 
XV of 1877, ScU. TT. 

A suit bi ought witlvn a year of tho date of an 
order passed under S. 335, C.P.C. , 1882 is not 
barred by limitation. A person subsequently 
added as a party can raise tho plea of limita- 
tion. OuFuvappa Chetty y. SriniYasa Row 
and others, 7 M.L.T. 306 = 6 Tnd. Cas. 680. 
MiLLWit and KRISHNASWAMI TYRR, JJ. 

(170-a) S. 335— Suit by benamidar within 
one year of adverse order under — Limitation— 
Right of .suit. See LIMITATION ACT (1877), 
No. 42. 8 M.L.T. 377. 

(170-a-i) S. 335. Sec No. lG9-a, supra. 
(ITO-b) S. 336 — Arrest of judgement-debtor — 
Round by surety — Insolvency petition by 
jmlgment-dehtor — Dismissal of petition — 
Liability of surety-— Limitation, 
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Defendant No. 2 was arrested in execution of 
a decree for money obtained by the plaintiff 
against him. Defendant No. 1 stood surety for 
him by executing the Bond in suit, by which 
he covenanted that, if defendant No. 2 did not 
apply to be declared an insolvent within one 
month or if the said a)>plication was rejected, 
he would produce defendant No. 2 when requir- 
ed by the Court, or pay Ks. 500. Defendant 
No. 2 applied for insolvency within the time 
specified but his application was dismissed. The 
plaintiff made a fresh application for execution 
and the defendant No. 1 failed tu produce 
defendant No. 2. Then the bond h.T,ving been 
assigned to him, ho sued to enforce the bond : 

Held, that the bond was not opposed to 
public policy or without consideration, and was 
enforceable {a). 

The defendant No. 1 was directed to produce 
the defendant No. 2 on September 27th, 1904. 
The time was subsc(|Uoutly extcfidod to Sep- 
tember 30th, on which date he failed to produce 
the judgment-debtor, and became liable on the 
bond ; held, that, as the suit was brought with- 
in three years from that date, it was not barred 
by limitation. Mir Musar All Khondkar v. 
Guru Charan Sen, 7 Lnd. Gas. 917. I 

^lOOKERJEK and SHARK- UD-DIN, .TJ. j 
References .— (a) 16 A. 37 ; 31 C. 242 ; 19 B. i 
fi94 ; 5 G. 437, tUl. | 

(171) Ss, 33(i and 3:i7-A — Surety — Judgment- | 
debtor failing to apply for insol rency — Non- 
appearance — Discharge oj surety. 

On 10th July, 1908, judgment-debtor ap- 
plied under S. 330, Civ. Pro. Code. The surety 
agreed that, if the judgment-debtor did not 
cither apply within one month to be declared 
an insolvent or appear in ^ilourt on the duo date, 
he would be liable to the decree-holder. Before 
the due date fixed for judgment-debtor’s appear- 
ance in Court, ho applied under S. 337-A in- 
stead of applying for insolvency. The Court 
heard the application when the judgment- 
debtor was present in Court, and postponed 
its further consideration to a date subsequent 
to the date originally fixed for the judgment- 
debtor’s appearance ; but on this date the 
judgment-debtor remained absent. The Plxe- 
cuting Court at first discharged the surety, but 
on review it made him liable. 

Heldt that the surety was absolved from his 
liability, as, from the proceedings of the Court, 
it appeared that the original date fixed for the 
judgment-debtor’s appearance was no longer to 
23 


Civ. Pro. Code (Continued). 

be regarded as the date fixed for his appearance^ 
and no proceedings took place on that date,, 
and consequently, the Executing Court had no- 
power to review its order releasing the surety 
from the obligation undertaken by him. 
Bhagwan Oass v. Bhagat Ram, 61 P.W.R. 
1910. 

Rattigan, j. 

(171 a) S. 337-A. See No. 171, supra. 

(172) Ss. 3.53, 3yj, 338^ Tnsolvency^ Dis- 
charge of insolvent — Order not expressly 
made^Appeal— Revision, 

The insolvent applied to the Insolvent Estates 
Court, ]>elhi, for an order to the Receiver to 
pay him the surplus in his hands. The appli- 
cation was rejected and the order was confirmed 
on appeal. 

Held, that it must bo assumed that the Court 
did pass an order of discharge under S. 355, of 
the C.P.C., 1882, as soon as the conditions laid 
down in that section had been complied 
with, that S. 35<S would therefore apply, and 
under S. 356 the petitioner was entitled to re- 
ceive the surplus in the hands of the Receiver. 

Held, also, that the Divisional Judge was 
right in holding that no appeal lay to him from 
the order of Insolvent Estates Court, but, as 
the order appealed against was obviously wrong, 
it must be set aside on revision. Hapji Mai v. 
Receiver of the Insolvent Debtor's Estate) 20 
P.L.R 1910. 

Shah Din, j. 

Reference : — 13 P.R. 1S94, F. 

(172-a) S. 356. See No. 172, supra, 

(ll'I-b) S. 358. See No. 172, supra, 

(173) Nj. 3fll, o8*-i—Suit for injujiction — 
Dismissal — Defendant's dcatJi-pe.nding ap- 
peal — Abatement — Wltcther right of action 
as regards costs survives to representative. 

A brought a suit against S for an injunction 
restraining him from standing at a particular 
place in temple at S. The suit was dismissed 
both in the Court of first instance and in that 
of first appeal, and a second appeal was filed 
in the High (-ourt. Ponding second appeal S 
died, and his widow K was brought on record as 
his legal representative. 

Held, that the second appeal could not be 
pro.secuted as regards the injunction against 
the legal representative K, and that it abated. 

If the appellant cannot prosecute bis appeal 
for the injunction, he cannot bo allowed to 
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show tli.it the decree rofusiiijj the injunction 
was wrong, for the mere purpose of getting rid 
of the direction as to costs. Josiam Thiru- 
vcngadachariar v. Sami Iyengar alias Yen- 
katachariar, 7 M.Ij.T. 195-5 Tnd. Cjis. 
937. 

I3KNSON and KUISMXASWATMI lYAK, .JJ. 

Jicfcrencfs 23 H. .597 ; 21 Ch. D. 439 ; 0 A. 
131 (134) ; 9 Q.R.D. 110 ; 31 C. 400, U. 

(174) 1 ^. 35V> — execution proccediiujfi — Mesne 
2 >roJits, as'</‘ssme7it of — Continaution of 
oriifiufd suit — heath aj dea cc~holder — 
(S uhstitnt ion - /Am i lu t ion. 

An applie-ition for the asscssniont of mesne 
profits is not a proceeding in execution of the 
decree, but merely a continuation of the original 
suit ('?). 

Therefore, S. 305, Civ. l^ro. (^odo, lHH-2, is 
applicable to sacli an application ; and conse- 
quently, if no proceedings in order to substitute 
the representatives of the deceased decree-holder, 
or to have the mesne profits asscj^sod, be taken 
within six months from the dare of the death 
of the original decree-holder, an application for 
the purpose will bo barred. Dcbcndra Nath 
Ooswami v. Khirode Chandra Bandopadhya, 
5 Ind. Cas. 272. 

Rkmtt and SiiAiiFimDiN. ,j,i. 

Itcferencc : — (n) 19 C. 132 (F.B.), F, 

(175) S. iitJS — Deceased defendant's re iu'esent- 
atires not hroiufht on record — Decree 
against defendant who wa^ dead and others 
— Decree indivisible — Abatement of e^itirc 
suit. 

During the pendency in the High (3onrt of 
an appeal in .a pre-emption suit, one of the re- 
spondents died, and his representatives were 
not brought on the record within limitjition. 
Judgment was passed against the respondents 
in ignorance of his death, lilxecution \vas 
applied for by the successful appellant and was 
allowed as against the surviving respondents : 

Held^ that the decree being one for pre- 
emption, in which possession of the entire pro- 
perty might have been taken in execution, and 
the representatives of one respondent not 
having been brought on the record, the cause 
of action did not survive as against the remain- 
ing respondents. Imam Uddin v. Sadarat 
Ral. 7 A.L.J. 228 - 5 Ind. Cas. 797. 

KNOX and RiCHAhDS, JJ. 

References 3 C. 487 (P.C.), i'clied upon; 
17 A, 478, D. 


Ci¥. Pro. Code (iS82)— (Continued). 

(176) S. /ids — Dispute as to udio is legal 
representative — Execution proceedings 
against jrerson afterwards found not to be 
legal representative — Interest identical 
with that of true legal 7-eprcsc7itative — 
Validity of proceedings. 

A creditor mu-^t be permitted toe apply for 
execution against that one of the rival claim- 
ants, whom ho honestly and reasonably 
believes to be the legal representative ; and if 
the person so nominated, though it m.'iy turn 
out afterwards that bo is not the true legal 
representative, is yet competent in faet to re- 
present the estate, if his interests in respect 
of the proceedings are identical with those of 
his rivals and if he acts without fraud or 
collusion, it is hard to see wh^' his representa- 
tion should not be bold suHicient. 

The proposition that substantial injury is the 
necessary result, to the true legal representa- 
tive, of a sale of bis property behind his back, 
is not universally true, and does not .apply to a 
case, where a person, perfectly competent and 
j>rima facie anxious to protect the interests of 
the legal repres(»ntativc, was a party to the 
proceedings. S. R. M. A. R. Rainaswami 
Chettiar v. Oppliamani Chetti, G M.Ij.T. 2G9 
I =33 M. G -19 M.Tj. J. G7i - 4 Ind. Cas. 1059. 

' Whitr, C.J., and MlIiTiKU, J. 

j Ileferencet .-—14 SI. 464 ; SI. 230; .30 0. 
j 1044 (1068) ; 1.6 SI. 39!) (400), Jt. ; 32 C. 296 
! (P.C.), 17 SI. 186 and 23 SI. 361, 1). 

(17G-rt) S, nos — Kjectnumt suit against 
several trespassers — Death of one of the 
defe7idants — Abatement of suit — With- 
drawal of suit with consent of surviving 
defendants — Subsequent suit against re- 
presentatives of (iceeased defendant — Whe- 
ther barred. 

In an action for ejectment ag.iinst several 
trespassers, the death of one of the defendants, 
whoso legal representatives were not brought 
on record within the time allowed by law, 
does not cause the suit to abate against the 
surviving defendants. The right to sue survives 
against them .so far as their interests arc con- 
j cerned (n). 

Where, after the death of one of the defend- 
ants, the suit was withdr.awn with the consent 
of the remaining defendants, and the Court 
granted leave to plaintiff to bring a fresh suit : 
Held, that the leave was not non est by reason of 
the second defendant’s representatives not 
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having consented to the withdrawal, but was 
operative till set aside on review or revision. 
Perumal v. Pichan, 8 hid. Cas. ii68. 

AnnuR Rahim and Kkishnaswami aivar, 
.TJ. ! 

Ileferencca'.—^'iG. 680; 31 C. 1020; 11 C. 
W.N. 1100; 0 C.L.J. 715, P.; 31 0. 487 ; 8 C. 
AV-N. 442; 31 l.A. 71, D. 

(177) S. :i71 ( -=0. .V,?, r. 9, C P.C„ 19()H)-~ 
Decree in previous suit passed after plain- 
iilPfi death- -fiubseqiient suit hi/ plaintiff* s 
le<jni rc/iresentative on the same cause of 
action — Maintainability — Proper remedy — 
Intention of leyislaturc —J udyment render- 
ed against party after his death ^Effect . 

R brought a suit against A. K died in the 
morning of the day when the suit was posted 
for hearing. The suit was taken up, heard 
and disposed of that day after It’s death. R’s 
legal representative, alleging that the deerco 
passed after U’s death vv.is a nullity and could 
Jiot operate as a bar to a subso(juent suit, now 
sued the legal representative of the defendant 
in the prior suit, on the same cause of action 
and fur the sann relief. 

Held, that the suit aliatod on the death of 
the plMintiil, and that, after the abaternont of 
a suit, it is not open to his representative to 
bring a fresh suit on the same cause of action. 

(S. 371, G.P.O., 1882, and 0. 22, r. 0, C.P.C., 
lOOSj ( r). 

His only remedy under the same pioivison 
of law is to apply fur an order to set aside the i 
abatement, and it shall be set aside, only if it ' 
is proved that he was prevented by auy sulli- | 
eient cause from continuing the suit. 

The intention of the legislature is clear that 
no fresh suit on the same cause of action is to . 
be pennittod, and that any remedy which the ' 
repr£?sentative of a deceased plaintilT may have J 
is by application to the Court in which the suit j 
was pending. 

Jleldf also, that, where the Court has acquir- j 
ed jurisdiction of the subject-matter and the • 
persons during the lifetime of a party, a judg- | 
ment rendered against him after his death is, ! 
although erroneous and liable to be set aside, 
not void nor open to collateral .attack (6). 
Gada Coopooramier v. M. Soondarammall, 

G M.L.T. 271 = 33 M. 1G7. 

Benson, o.c.j., and sankaran Natr, j. 
lieferences (rt) 4 H. & N. 488 ; 19 B. 807 
and 21 B. 314, R. (h) 17 A. 47S and 26 B. 317, 

D. 
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(178) Ss. 871,644, 13— Afeaning of “Cause 
of action ” in S. 371. See PARTITION, No. 3, 
5 Ind. Cas. 325. 

(178-a) S. 372, Sec No, 70, supra. 

(179) S. 37d — Withdraw it of suit — Order 
conditional — Condition nut fulfilled — Fresh 
suit, if maintainable. 

Where leave* to withdraw a Miit with libertv 
to hiing a fresh suit was conditional on the 
plaintiff paying the costsf of the fnimer suit on 
or before a specified date, and the time ti\(’d 
for the performance of the condition had expir- 
ed without the condition performed. 

Held that a fresh suit was rightly dismissed. 
Robert Fischer v. Nagappa Mudaly, 7 1^1. L. 
T. 22G-=6 Ind. Cas. 288. 

White, o..i., and Krishnaswamv IVE it, 

J. 

References -31 C. 965 ; 29 M. 370, D. 

(180) S. 373— Plaint aiiie.udcd by omission 
of certain parties— Subsi (]uent suit against 
omitted parties— Leave to ^ik*. Sp(. Giv. T’Ro. 
COFIE (1908), No. IGG, 1! C.L.J. IGl. 

(180-a) S. 373, See No. IGH, sujwa. 

(181) Ss. 373, 371 -Law as witlidrawal ot 
Suits. See LIMITATION A(’T (1908), No. 11, 

G Ind. Cas. 700. 

(182) Ss, .77/1, 37'), 326 — Award — Compromise 
amending nicard — Delau I'l- acting upon 
its conditions. 

Held, that : — (1) Tt is competent to the 
parties to coinproniiso the pruceedings under 
S. 526 of the old para, 20 of secriiid schedule 
to the new Code of Civil Prof-edure, by altering, 
amending or adding to the award. S. 375 
as well as S. 373 of the former (Rules 3 
and^'l of the Order XXITT of the latter Code) is 
as applicable to these proceedings as to other 
cases (a). 

(2) Where the compromise distinctly provides 
that, as regards matters not expressly dealt 
with therein, the terms of the award should 
apply, the decree should embody all the con- 
ditions of the compromise as well as all the sub- 
sisting terms of the award. 

(3) When time is not so essentially a part 
and parcel of a compromise that even a short 
delay in not acting upon it is fatal to the in- 
terests of either side, a delay of one or two days 

I in not complying therewith, especially when 
j the defaulting party docs not seem to be respon- 
sible therefor, cannot bo regarded as such a 
serious breach ot its conditions as to entitle 
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(^itluir party to repudiate the compromise al- 
together. Behari Lai v. Dholam Das, 38 

P.W.R. 1910 = 5 Tnd. Gas. 994. 

RATTIGAN, J. 

Jlcference : —(ft) 31 C. 516. 

(18‘2-ft) S. 371. See No. 181, supra, 

(183) S. *775 — Comjvi'omise lUfely to give 
trouble — Poirers of Cow t to record — Effect 
of resiling from comjirotnise — Indian Con- 
tract Act (I X of S, U—Unlairful 

agreement— Different portions separable. 

A Court cannot disregard a compromise 
merely because it sees that the working out of 
the compromise i.s likely to give trouble. A 
lawful compromi.se arrived at by the parties 
rau.st bo recorded by the Court, which must 
pas.s a decree in accordance therewith. .\ Court 
has power to determine whether a compromise 
lias been arrived at, and it is not bound to 
disregard it if any of the parties resiles from 
it (a). 


Civ. Pro, Code (1882) — (Continued), 
commission and entirely dismissed the suit,, 
the Court below having in appeal upheld the 
order of dismissal, held that, as the Court of 
first instance had passed a preliminary decree* 
decreeing a part of the plaintiff’s claim, it had 
no authority to nullify that decree by totally 
dismissing that suit, and that under the circum- 
stances the Court ought to have acceded to the- 
request of the plaintiff to re-issue the commis- 
sion and to have seen that the order waa 
obeyed. Masum-un-nlssa y. Latifan, 7 A.L. J. 
196 = 5 Tnd. Cas. 872. 

Stanley, c.j., and Ranerji, j. 

(186) S. — Partition suit how long to be 

deemed to be pending, 

A partition suit must bo considered pending 
until the final decree under S. 396 is passed 
(a). Togarani Appadu Patnaidu v. Togaram 
Appalaswami Patnaidu. 8 Al.L.T. 295. 

Wallis and Kuisiinaswami Iyer, .t.t. 

Reference 18 M.L.J. 23. F. 


By a compromise the defendant agreed to sell 
his property in lieu of a debt to the plaintiff, 
and to relinquish his cx-proprietary holding in 
his favour, and th(5 plaintiff accepted the com- 
promise. Th(3 Court below passed a decree in 
terms of the compromise Held that the com- 
proniiso was lawful, except in respect of the 
agreement for the relinquishment of the ex- 
proprietary holding, and the parties having 
treated the different parts of the compromise as 
separable and having acted upon them, the 
compromise, so far as it related to other matters, 
was lawful. Khupshed All v. Wazir-un-nissa, 
7 A.L.J. 778 - 6 Ind. Cas. 857. 

TUDl’.MJj .nnd CHAMIEU, .IJ. 

References:— U, 419; 20 Bom. 304; 24 C. 
908, R. and F. 

(184) S. 375. See COMPROMISE BECREE, 
No. 1, 14 C.W.N. 451. 

(181-rt) S. 375. See No. 182, supra, 

(185) iV, — Suit for partition — Preliminary 

decree in jdaintiff's farour— Resistance to 
Cmumissioncrs — Refusal of jdn intiff's ap- 
plication for re-issue of Commission— 
Court's poirer. 

Where the Court of first inst.incc, in a suit 
for partition, made a preliminary decree, par- 
tially in the plaintiff’s favour, but the plaintiff 
resisted the Commissioner appointed by the 
Court and objected to his preparing a plan for 
the partition, and the Court thereafter refused 
the plaintiff’s application for the re-issue of the 


(187) Ss, HOG and GSl — Appointment of 
j Commissi/mer — Not necessary in every par. 

I tiiion suit — Parties concluded by conduct 

I — Objection taken foi the first time, in 

: second a2)peal, 

Tt is not necessary, in every case wherein a. 

^ decree is made for the partition of immoveable 
I property not paj’ing revenue to (xoverninent, 

I to appoint a Commissioner under S. 396, C.P.C. 

I The section clearly contemplates a discre- 
tion in the Court. In the present case, it was 
clear that neither the Court, nor the decree- 
^ holder thought it necessary to postpone the 
j execution of the decree until a Commissioner 
: was appointed (a), 

A partition decree is not to bo considered 
. pending, uiuil action is* taken under S. 396. 

The contenti-n, that the bar of limitation 
to the execution of docroo is saved by the peti- 
tioner’s attaining majority only recently could 
I not bo allowed in second appeal, as it depended 
on a question of fact which should have been 
established the Courts below. Krishnama- 
ohariar Y. Kuppammal, 31 M. 540 = 5 M.L.T. 
222 . 

Miller and Pinhky, ,u. 

Reference (^i) 8 M.L.J. 23, Diss, 

(188) S, — Government officer— Assault 

and use of insulting language — Notice, if 
necessary — Damages. 

Where a public officer emplo3^s insulting 
language to and assaults his subordinate, he is ■ 
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not entitled to such notice of any action of his, 
as is required by S. 424. 

If a public olTiccr exceeds his rights and uses 
defamatory language which is actionable, or 
assaults or beats a subordinate, he is respon- 
sible in damages as any ordinary person would 
be liable.* Mumtaz Husain v. A.E. Lewis, 7 
A.L.J. 301 = 5 Ind. Cas. 4G7. 

Stanley, c.j., and Bankiui, j. 

(189) S, (-..S’. 80^ C’.P.C., l{)U8)—Suil 
for injtmction against public officer — A’o- 
tice^ whether necessary. 

Suit against a public officer for an injunction 
to restrain the commission of an act, not done 
but threatened to be done, is not a suit in re- 
spect of an act purporting to have been done by 
him, and so, this section (S. 80, G.P.C., 1908) 
does not render notice necessary, so far as a 
suit seeks relief by injunction. Fandumal v. 
Mahomed Sharif, 3 Sind li.R. 175. 

Lucas and Ciiouch, j.cs. 

Hefercnces : — (a) 3(i C. 28, F»\ appeal No. 3 
of 1903 (referring to 11 Q.JLD. 788), D. 

(190) S. tU, Act VofVJOH, S. SO— Notice - 
Suit against (lovernnient^ Act oj (loLern- 
uient officers — bhagdnri Act (Bom, Act V 
of ISOii), S. a — Collector's declaration undcf' 
the Act, 

The Collector of Kaira, acting under S. 3 of 
.the Bhagdari Act, 18G2, declared that certain 
mortgages in favour of plaintiil were illegal and 
inoperative. The plaintiil filed a suit to have 
it declared that the order was null and void. 
The notice, required by S. 424 of the Code of 
1882, was not given ; 

Held, that the notice was compulsory, for 
the declaratiou was a distinct act of tlie Col- 
lector, done in the exercise of a statutory 
power, and therefore in his oilicial capacity. 

The true tost of an action for the purposes of 
6. 424 (which is the same as S. 80 of the new 
Code of 1908) is whether the wrong complained 
of as having been done by the public oilicer 
sued amounts, first, to a distinct act on his part 
and, secondly, whether that act purported to 
have been done by him in his olticial capacity. 
Both these elements must combine to render 
necessary the giving of notice under S. 424 as 
a condition precedent to suit, Chhagan Lai 
Y. Collectop of Kaira, 12 Bom. L.B. 825. 
CHANDA VARKAR and HEATON, JJ. 

(191) S» 436 — Indian Companies Act (V of 
188'^), S, 89 — Limitation Acts (ATK of - 
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1877 and IX of 1908), Art. 164-^Service of 
summons— Companies registered under tlu‘ 
Indian Companies Ex parte decree — 
Period of limitation to set aside cx parte 
decrees — Knoioledge of the decree — General 
Clause Act (X of 1897), S. 6— Acts of 
procedure-- ! let respective effect -Construc- 
tion of statute. 

Th»j service of summojis on a company reg- 
istered under the Indian Companies Act, 1882, 
is regulated by S. 89 of the Act. 

S. 43G of the Civil J-^rocediire Code, 1882, 
does not apply to companies registered under 
the Indian Companies Act, but to the more 
uncoiiimon class of companies authorised to sue 
or to be sued in the name of an office or trustee. 

When a new enactment deals with rights of 
•lotion, unless it is so expressed in the Act, .in 
existing right of action is not taken away. But 
whore the enactment deals with procedure only, 
unless the contrary is expressed, the enactment 
applies to all actions whether commenced before 
or after the passing of the Act. 

The plaintiil obtained an cjc parte decree on 
the 15th November, 1904. An application to 
execute the decree was made on the 3rd Sep- 
tember, 1909; and notice under O. XXI, r. 22 
of the Code of 1008, was served on the defend- 
ant on the 14th September, 1909. On the 20th 
Soptcinbor, 1909, the defendant obtained a rule 
against the plaintiil to show cause why the ejc 
parte decree should not be set aside. The 
plaintiR contended that the defendiftUt had 
knowledge of the decree before the 14th Sep- 
tember, 1909, and that his applicjition was 
barred uader Art. IGl of the Limitation Act of 
1908. The defendant, in contending that the 
application was governed b}*^ Art. 1G4 of the 
Limitation Act of 1877, relied on S. 0 of the 
General Clauses Act, 1897 : 

Held, overruling the defendant’s contention, 
that the remedy in respect of the liability in- 
volved in the ex parte decree was given by the 
Civil Procedure Code, and that the Limitation 
Act, merely regulated the time within which 
the remedy must be sought. 

Held, that, therefore, the defendant’s appli- 
cation was barred under Art. 1G4 of the Limit- 
ation Act, 1908. Hope Mills y. Yithaldas 
PranJiYandas, 12 Bom. L.B. 730. 

Scott, and Batcuelou, j. 
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Civ. Pro. Code (1882) — (Conlimied)* 

(192) S, 456 — lieiYi'CHcntation of minors- - 
Older ayjiointuKf <juardinn ad litern — Ab- 
sence of evidence of ajji davit— Presumption 
of regular it [I. 

In a case, where the question was whellior 
certain minors were properly represented at 
the hearing of a suit in which the decree now 
impugned was made, the order appointing a 
gu.irdian ad litem of the minors was on the 
record, but no alti'Iavit required by S. 456, C.T*. 
(', (1882), was forthcoming. 

Held, that it must ho presumed, in the ab- 
sence of evideneje to the contrary, that every- 
thing was rcgnl irly and properly done ; and 
that the minors were properly represented by 
the guardian ad litem appointed by the Court. 
Munshi Munnu Lai v. Ohulam Abas, 12 Bom. 
Ti.U. 139 (P.C.) - - n C.L.J. 557 14 C.W.N. 791 

= S AI.Ij.T. 57 -13 O.C. 123 = 6 Tnd. Cas. 788 

‘iOM.Ti.J. 591 32 A. 287. 

Lord M V(’N vfiUTKX, Loud CoriiiiNs, 
Silt AUTlirU WlliSOX, and MU. AMKKR 
Alii. 

Reference • 30 1 . A . 1 S2, T), 

(192 a) S. 457- Married woman appointed 
guardian ad litem — Bight to question validity 
of dcor (}0 in exoeution. See KXI'.CUTTON OF 
LraUiMR, No. 22/<, 8 Ind. Cas. 26. 

(193) 46‘i — Dismissal for default — Minor 
— Ne.rt friend making default in ajgicor- 
ance — Absence of pleader. 

The idea that defaults in appearance can al- 
ways be atoned for by paying costs is an erro- 
neous idea and should not be allowed to gain 
ground. 

A minor’s suit is liable to be dismissed for 
his next friend making default in appeatance 
at the time of hearing of the suit. The fact of 
the minority of the plaintiff makes no differ- 
ence, for there is no distinction in the Civil 
Procedure Code in his favour. The minor may 
sue again through another next friend or him- 
self on attaining majority. Mussammat Gur- 
devi V. Raman Mai, 99 P.L.R. 1910. 
.Tohnstonm, .1. 

(194) 470 to -174— Interpleader --Two 
qabuliats (/ivcn by tenant to two partws — 
Suit by tenant to get rid oj one — Not main- 
tainable. 

The plaintiff passed two qabuliats in favour of 
two parties in respect of certain land and found 
himself in the predicament of being sued on 
both. He brought a suit praying that ** the 


I Civ. Pro. Code (i%^2)—(Contimwd). 
j Court may declare which defendant has what 
right in which of the disputed lands, and in 
what right the plaintiff holds which of the said 
j land under whom 

I Held, that the prayer of the suit seeks a 
I declaration as to the title to laud, and the plain - 
I tiff cannot describe himself as a mere stakc- 
i holder of the property ; that the case does not 
j come within the positive provisions of Chapter 
! XXXllIof the Civ. Pro. Code, 1882, and that, 
S. 474 of the Code being in its terms cleatly 
j against the plaintiff the suit is not maintain- 
I able. Mr. K. S. Bonerjee v. Raj Chandra Dutt, 

, 5 Tnd. Cas. 577-11 C.L.J. 577 = 14 C.W.N. 

: 784 = 37 0. 552. 

' .JENKINS, C.rJ., and Doss. J. 

(194-rt) S. 471. See No. 194, supra* 

; (194-5) S. 472. See No. 194, supra. 

1 (194-c) S. 473. See No. 194, mpra. 

(194'd) S. 474. Sec No. 191 supra. 

(195) S* 4Sd — Attachment before Judgment — 
Conduct of defendant — Commencement of 
j suit. 

In considering an application for attachment 
! before judgment, the Court is ntit restricted to 
I the conduct of the defendant subsequent tn 
• the commencement of the action. It is open to 
the Court to look to the conduct of the parties 
immediately before the suit and to examine 
I also the surrounding circumstances and from 
these to draw an inference as to whether the 
, defendant is about to dispose of his property, 
and, if so, with what intention. Macgregor y. 

I The Cawnpore Sugar Works, Ld., 11 C.L J. 
19-5 Ind. Cas. 181. 

I 

Mookkrjee and Richardson, .m. 

, (195-a) S. 483. Sep No. 26, supra. 

I (190) Ss, 4f<d and 488, and 2,Td — Attachment 
j bejore judgment— Removal on K giving 
security — Suit dismissed by lower Court 
but decreed on appeal — Liability of surety 
I for amount of cipipellate deciec. 

I An atta hmenb before judgment, which was 
I issued in a suit to attach certain money due to 
j the defendant, was subsequently withdrawn on 
i K giving security to pay over the money so duo 
j or tlio decretal amount. The suit was dismissed 
I by the lower Court, but decreed on appeal. It 
I was then sought to execute the amount of the 
I appellate decree against TC. 
i . Held, that K’s liability ceased when the suit 
was dismissed by the lower Court, as the 
attachment itself, to remove which K gave the 
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Civ. Pro. Code (1882)-~(Con^inM^(2), 
security, must have been removed, under 
S. 488, with the dismissal of the suit. Ma Bi y. 
S. Kalidas, 5L.B.K. 156 = 5 Ind. Cas. U85. 
HAUTNOLL., J. 

Refere^tce 12 B.71, F. 

(19G-a) S. 486. See No. 61, su 2 )ta, 

(19G-6) 487. See No. 91, supra. 

(19G-C) S. 488. See No. 9G. supra, 

(l9G-d) S. 490. See No. 88, supra. 

(197) S: 492— Wrongful sale in exocutioii — 
Temporary injunction. See CiV. PK(). CODE 
(1908), No. 142. 7 A.L..J. 932. 

(198) S. £03 — Position of ollicial receiver. 
Sec OFFICIAL KlSCElVEll, No. 1. 5 L.B.R. 
213. 

(199) iS. ofAj — llcpnrt reamunendnuj appoint^ 
uienf nf a rverirer — Order rcfusLiLij to niaUc 
the appointuteid — . I ppea't. 

Where a Subordinate Judge recommended a 
person to the District Judge for receivership, 
and the District Judge declined to appoint a 
receiver and the petition was then dismissed, 
held^ no appeal lies again'^t the District Judge’s 
order under S. 505 refusing to authorize the 
appointment of a receiver. Kayarunnisa 
Begum Y. Sakina Bivi, 20 i^f.L.J. 78-5 Ind. 
Cas. 99J . 

BEJSSON and MlELEU, ,J.I. 

References 10 M. 179 (180) (F.B.) ^foot 
note), F. 

(200) Ss, olOt - Arbitration — Arbitrator ! 

beconiiwj incapable of acLinii — Order super- ; 
sediiuj arbitrator — Atrard^ objections I 

atjainst — Decree in accordanre with award ! 
- 'Appeal — Rcrision — Objection for the first 
tune on appea lor levision. 

On an arbitrator becoming incapable of 
acting, the Court ordered a new arbitrator to be 
appointed in his place. ^)u the award being de- 
livered, obj(3cLions were preferred b> the plain- | 
tiff which were disallowed, and a decree in ' 
accordance with the award was passed. It I 
was not objected that S. 510 of the C.P.O., j 
under which the lower (’oiirt acted, was not j 
applicable to the case. The plaintiff contended I 
that the decree was wrong and must be sol aside | 
on .apiical or at any rate on revision. ' 

lleld^ that the eontentiori was not valid. It j 
was too late to raise the objection that S. 510 | 
was not applicable to the case, that no appeal , 
lay and that the Court would not exercise revi- j 
sional jurisdiction in the case even if the revi* j 
sion lay. Harnam Singh y. Harnam Singh, 

27 P.L.R. 1910. 

REID, C.J., and ROBERTSON, J. 


CiY. Pro. Code (iSS2)—(Contintied). 

(201) Ss. 520, 521. See JURISDICTION OF 
Civil and Revenue courts. No. 5, 5 Ind. 
Cas. 454. 

(202) Ss. o^O. 5^3, 526 — Private arbitra* 

tion — Award — Filimj in Court — Stifling 
a Criiuinal prosecution — Aijreemcnt invalid 
— ConqMJundablc case — Public policy. 

S. 52G of the Civ. Pro. Code is not ex- 
hau^•.tive, and docs not affect the inherent juris- 
diction of the Court to decide a fundamental 
objection which goes to the root of the matter, 
c.g.^ that the agreement, on which the award 
is based, was against public policy and not 
therefore enforceable in a Court of Justice. 

The Court when invited to enforce the award, 
is not limited to the ground, mentioned in 
Ss. 520 and 521 of the Civ. I’ro, Code (<'0.' 

The same transactiori may give rise to a civil 
as also to a eriiuinal liability, and a refercuco 
to arbitration for the settlement of the civil dis- 
pute aloun would bo valid, but not if the object 
ot the reference was to stifle a eriiuinal prose- 
cution also {b). 

But in order to make the award invalid, it is 
esseiilial for the dofciidaiit to prove that the 
enminal pro^,ccution sbiHcd was fora non-com- 
pouTidablo offence, that is, for an ofleiiee of a 
character, tho compromise f)f which is regarded 
by tho Criminal Code as forbidden by law or 
against public policy (c). Rai Charan Purkait 
Y. Amrita Lai Gain, 11 C.L.J. 131 5 Ind. 
Gas. 98. 

:Mookerjee audTEUNON, JJ. 

References :—{a) 25 C. 757 ; 20 M. 89 ; 17 A. 
21 ; 28 A. ()2; 22 A. 22 4, Itel. on. (6) G (^-B. 308; 
GG R.R. 392 ; 9 Q B. 371 ; 72 R.R. 298 ; 11 B. 
5Gg“ 22 A. 224 ; 28 V. 718 ; 9 P.R. 190G, D. (c> 
3C.W.N. 5;81 P.R. 1875 ; 82 P.R. 1904; 7 
M.H.C.R. 378 ; 28 B. 32G, F. 

(202-a) S. 521. See Nos. 200, 201, 202, supra,. 

(203) S. Award by aribtrators — Decree 
in accordance with award — Appeal on the 
ground of award being void ab initio— 
Maintainability of, 

la a suit for partition a reference to arbitra- 
tion was made, at tho request of the parties. 
The arbitrators submitted an award and a de- 
cree was passed in accordance therewith. The 
first defendant appealed on the ground that the 
award was void nb initio, as no notice was given 
to one of the arbitrators and as the award waa 
signed by only one of them. 
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CIy. Pro. Code (1882) — (Continued), 

Held, that no appeal lay on the ground 
alleged as under S. 6‘22, C.P.C., an appeal lay 
only in so far as the decree was in excess of, or 
not in accordance with the award (a). Naga- 
linda V. Nagalinga, GM.L.T. 176 ^4 Ind. Cas. 
67. 

MlJNUO and AJWUU RAHIM, J.I. 

References :—{n) 33 C. 8‘JO ; 29 C. 167 (P.C.). 
F.; 26 M. 47, diss. 

(204) S. S23. Sec Sl^PlCTFIC RlOLIKF ACT, 
No. 12. 6 Ind. Cas. 420. 

(205) S, —Arbitration, lefcrencc to 
Jihulu ^litakHliara Joint faoiihj — Reference 
for jyn tition — Minor member hoinul by re- 
ference mode bij knrta — Reference by mis- 
represeniation and niftiue influence, effect 

of. 

The two heads (karba.s) of two hraiichc.s of a 
joint Hindu ^litakshara family agreed to liave a 
partition made, and for the purpose a reference 
was made to arbitration. One karta executed 
the deed of refeionco on his own behalf and as 
guardian of his minor nephew : 

Held, that the karta had full power to act ais 
guardian of the joint property of himself and 
his minor nephew, and to deal with it for the 
purpose of making the reference to arbitration. 

A person, who secures a reference to arbitra- 
tion by misrcprcsentatioii and undue influence, 
should not bo allowed to benefit by his wrong- 
doing, Jind it is unjust that. .i person affected by 
an award so obtained should l)e precluded from 
contesting its validity in an application for 
filing the award and be driven to a separate 
regular suit (a), 

Tho Court should decide definitely whether 
the reference to arbitration was for the benefit 
of tho minor so as to be binding upon him (6). 
Jai Nath Jha v. Kamala Nath Jha, 7 Tnd. Gas. 
31. 

UuiiTT and VINCKNT, .T.T. 

References .—(a) 25 C. 757 ; 17 A. 21. F„ (b) 
27 B. 287, n. 

(206) S. bub- Arbitration — Award refusing 
ajipheation to flic — Appeal — Civ, Pro, 
Code (Act Vof VJOR), S. 104, cl. (f)-^Pro- 
ceedings — Securing attendance of witness — 
Procedure - Rules of evidence. 

An appeal lies against an order refusing to 
grant an application to file an award under 
S. 525 of the Code of 1882 (a). 

There is no provision of law which requires 
persons, to whom matters have been referred 


Civ. Pro. Code {iBB2)-^{Contintied). 
for decision by private arbitration, to adopt any 
special procedure, or which compels them to 
keep any record or to produce any record of tho 
proceedings taken before them. 

The proceedings contemplated by S. 525 of 
the Code of 1882 are proceedings of a private 
nature to which the rules of evidence (Zannot be 
strictly applied. 

It is no part of the duty of the Court acting 
under S. 525, Civ. Pro. Code, 188*2, to enter 
into the merits of the award. 

There is no provision of law which would 
enable private arbitrators to secure the attend- 
ance of persons before them for the purpose of 
giving evidence, and the duties of such arbi- 
trators do not go further than to examino the 
persons produced before them oy the parties to 
give evidence. Ram Dhabi Sahu Y. Ram 
Charitar Sahu, 7 Ind. Cas. 333. 

BHKTT and VINCKNT, JJ. 

References : — (n) 7 C.L.J. 486, F.; 28 A. 21 ; 
2 A.L.J. 450 ; A.W.N. (1905), 150, diss. 

(207) S. 525 — Private award— Suit based 
thereon indepcndontly of tho summary proce- 
dure under S. 625 — Ijimitation for such suit — 
Decree appealable. See AWAUD, No. 2, 11 
P.W.R. 1910. 

(207-a) S. 525. Sec Nos. 182, 202, siqn'a. 

(208) S, bUO— Appeal dismissed for default 
— Memm andum of objection — Costs, 

Amiemorandum of objections, filed under the 
old Civ. Pro. Code, cannot be argued, if the 
appeal is dismissed for default. 

Courts arc not bound to allow costs when tho 
memorandum of objections is dismissed owing 
to the appeal having been withdrawn or dis- 
missed for def ult. Muthu Payal y. Naga- 
lingam, 6 Ind. Cas. 309 = 8 M.L.T. 53. 

Benson and Khishnaswami Aiyek, j.i . 

(208-n) S. 526. Sec No 202, supra. 

(209) S. I'J — Suit by minor whether main- 
tainable — ^'Person,"' meeming of. 

The term “person,” in S. 539 should not be 
restricted to persons, stti juris, and a suit under 
that section can bo maintained by an infant, who 
is interested in a public religious and charitable 
trust, if he is properly represented by a next 
friend. Sri Sri Lakshmi Janardan y. Erada- 
tuilak Mallik, 6 Ind. Gas. 119. 

MOOKERJEE and TEUNON, J.J. 
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Civ. Pro. Code (1882) — (Continued), 

(210) S, 639 — Religious institution — Suit for 
removal of Mafuint of Dharmsala — Sanc- 
tion of Collector necessary. 

One out of several lambardars of a village 
with two other residents of the village sued the 
Mahant of a Dharmsala. for his removal and 
the cancellation of alienations of endowed 
property alleged to have been effected by him. 
No sanction was obtained under S. 539 of the 
C.I\C. 

Held, that, sanction being necessary, the 
suit was not maintainable. Sahab Sin^h v. 
Phuman. 198 P.L.K. 1910. 

Sm ARTHUR KEID, KT., and KEN- 

SINGTON, J. 

References :—7S P.R. 1907 = 193 P.L-R. 1909 
& 7 P.R. 1908 = 176 P.L.R. 1908, F. ; 94 I\R. 
1885 and ‘29 P.R. 1897, cited: 33 Bom. 609 and 
33 C. 789, li. 

(210-a) S.rj39 ( = .S.s. 93, 93, OJ\G., 1903)— 
Removal of mahant — Order of Collector 
under S* 639, ijrantunj sanction to jiUi 
suit for removal-- No revision. 

An order of a Collector granting permission 
under S. 539, C.P.C., 1882, to sue for the 
removal of the mahant of a tcMiiploi is not open 
to revision by the Chief Court. Dhian Das v. 
Jegat Ram, 104 P.R. 1910 (Civil). 

Reij), c..r. 

References M. 685; 24 C. 418, R, 

(211) S. 539 — Whether confers power to 
High Court to try suits about ch:iritie.s in the 
mofussil. See High COURT, No. 1, 7 M L.T. 
292. 

(211'a) S. 539. See Nos. 31 and 32, supra, 

(212) S. 544 — Applicainlity. See APPEAL 
(General), No. i, 7 M.L.T, 29G. 

(212-a) S. 644. Sec No. 178, sujn-a, 

(213) Ss, 5i-i, 103-— Appeal — Dismissal of 
suit for default — Application for suit to be 
restored by some uj the plaintiffs— Appeal 
by co-plaintiff who had not joined in the 
application. 

Four brothers filed a suit, the eldest of them, 
who was employed in the army, was unable to 
attend Court on the day of hearing. The 
pleader of the four plaintiffs and the three 
younger brothers were present in Court, but 
the pleader declined to appear for the plaintiff 
who was absent. The Munsiff dismissed the 
the suit ostensibly under S. 102, C.PtC. 

24 


I Civ. Pro. Code (1882)— (CwifinM^d). 

The pleader, on behalf of the plaintiffs who 
were present, applied for the case to be restor- 
ed, but his application was refused. On appeal 
on behalf of the plaintiff who was .absent in the 
original Court, the order was sot aside and the 
suit was ordered to be restored. The defendant 
applied for revision and contended that the 
order passed on appeal was illegal . 

Held, that the contention was right, for the 
absent plaintiil, not having taken any steps in 
the original Court to get the suit restored had 
no locus standi to appeal, and that S. 544, 
C.P.C., 1882, was not applioablcto the case. 
Chugata Khan v. Wasil Khan, 21 P.L.R. 1910 
“ -6 Ind. Cas. 496. 

WlJiLTAMS, .1. 

(213-a) S. 619 — Order to furnish security 
made by apiwllatc Court — Non-com jdiance 
With the order — Dismissal of appeal — 
Second appeal to High Court against the 
order. 

No second appeal lies to the High Court 
against an appellate Court’s ordtjr dismissing an 
•ippeal for non-compliance with its order direct- 
ing the appellants to furnish security for the 
respondent’s costs within a time fixed. Singani 
Mupan Y. Krishna Char, 8 Ind. Cas. 436. 
MUNRO and SANK ARAN NAiR, .1.1. 
Reference :—l% A. 101, F, 

(213-5) S. 658. See No. 76, supra, 

(214) S, 6&i~-Bengal Tenancy Act (T7//o/ 
lf^36), S. 63 — Abatement of rent — Measure- 
ment — Dispossession by paramount title. 
When the decision of the first Court is not 
based on any preliminary ground, the lower 
appellate Court has no jurisdiction to set aside 
the decrnjj of the first Court under S. 562, 
C.P.C., 1882. 

S. 52 of the Bengal Tenancy Act is not ex- 
haustive ; that is, it is uct the only provision of 
law under which abatement of rent can be 
claimed (a). 

When the tenant is dispossessed of a portion 
of the land comprised in his tenancy, by a per- 
son claiming under a paramount title, he is 
entitled to a reduction of the rent (6). Rani 
Dasi Y. Asutosh Roy Chowdliury, 6 Ind. Cas. 
206. 

MOOKER.JKE and CARNDUFF, J.T. 

References :—(a) 3 C. W.N. 225 ; 7 C. W.N. 93, 

R, (b) 10 W.R. 120; 1 B.L.R.A.C. 87 ; J2 W. 

R. 109 ; 21 C. 1005 ; 21 I.A. 118, R, 
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Civ. Pro. Code (Continued) » 

(215) Sh. ijOii, .'jin — Voint decided before re- 
mand —jN^o appeal against the tmler of re- 
mand — Whether can be jn'essed in second 
appeal — Practice — Applicability of Art. 30, 
liimitntion Act, lUdH, 

Where the (luostioii of limitation was decided 
by the District when makinj' an order 

of remand, and the appellants did iiuL appeal 
afvainst the order of roiiiaiid. 

Qiuerc : -WliLthc^it is open to the appel- 
lants in second appeal to appeal against the 
decision on the question of limitation (a). 

Art. 30, Limitation Act, does not apply to a 
suit for Llie value of jewels lost owing to the 
negligence of the defendants who are the serv- 
ants of the plainlilf and who have acknowledg- 
ed the liability. Seshu Gurukkal Y. Soma- 
Bundra Mudaliar, 7 M.L.T. 93' 5 Ind. Cas. 
7GL 

I5KNSON and AUDI H KAHIM, JJ. 
References : — 3*2 ^1. 31H, doubted ; 18 IM. 421; 
14 li. ‘232 ; 14 A. 318 ; 23 C, 335, R, 

(218) i8, 567 — Appeal — Order of remand 

directing ntblUion nj inirtics — Freliminary 
puiiil-^ Legal it n of older. 

An order of remand, under S. 5G1, C.P.C., 
by an appellate Court, directing addition of 
new parties is an (>rdLr upon a point which is 
necessarily preliminary to the proper decision 
and trial of the suit, and is perfectly legal. 
Jadab Gobinda Singh Y. Anath Bandu Saha, 
37 C. 171-5 Iiid. Cas. 998. 

SHAKl' UDDlN and COXK, .U. 

Reference : — 23 A. 107, h\ 

(*217) S. 566 — Evidence, additional — Appel- 
late Court — When to be taken — Mortgage 
— Cndivided share — Partition — Mortgage 
during partition suit — Right of mortgagee — 
Share allotted to iiioitgagor, 

S. 5G8, Civ. Pro. Code, 1882, authorizes an 
apiiellate Court to admit evidence in aiipeal, 
when, on hearing the case, it thinks that such 
evidence is rec^uirod to enable it to pronounce 
judgment, but it does not authorize it to make 
a new case not justified by the pleadings (a), 
A person taking a mortgage from one co* 
sharer takes tne security, subject to the right 
of the other sharers to enforce a partition and 
thereby to convert what was an undivided 
share of the whole into a defined portion held 
in severalty. He would take the subject of the 
pledge in the now form which it would assume 
by the partition (6). 


Cly. Pro. Code {iS 82 )— {Continued}. 

A mortgage executed during a partition suit 
must be followed against the share allotted to 
the mortgagor, and cannot affect the share of 
a non -mortgagor. Baikuntha Nath Roy v. 
Sheikh Nura. G Ind. Cas. 19G. 

Ghatteujee, .7. 

References {a} 31 B. 381 (P.C.^ ; 11 C.W. 
N. 721 ; 6 C.L.J. 5 ; 4 A.L.J. 4G1 ; 2 M.L.T. 
435; 8 Bom. L.R. G71 ; 17 M.L.J. 347, iL 
(6) I I.A. lOG ; 21 W.R. 233, F. 

(218) S. .^74 { = 0. 41, r. 31 of the Coile of 
If)U8) — Judgment in appeal, not in conform- 
ity with the section — Order of remand in 
second append. 

A District Judge, who reverses the Munsifi’s 
decision, must write a judgment in conformity 
with the requirements of S. oU I of the old Code 
(O. 41, r. 31). If it is not so done, an order of 
remand will be made in the second appeal. 
Kuppusamy Chetti v. Seshadri Aiyangar, 
7 M.L.T. 120. 

BEXSON, O.C..f., and KulSflNASWAMI 
IVEK, .1. 

(219) S. 5 71 — Judgment of Appellate Court 
— Whnt should it e^mtain. 

The judgment of a Court of first appeal 
should contain the points for determination, 
the reasons for the Judge's conelusious, and it 
should also set forth the nature of the case and 
the grounds urged before the Judge in appeal. 

I Hira Rodhiani y. Sokhyono Pattojoshji, 8 
I M.L.T. 8rt0. 

Al’.DUE Rahim and KitlSHXASW AMI 
AlYAll, JJ. 

(219-a) S. 578 — Misjoinder of causes of action 
— Whether cured. See MISJOINDER, No. 3, 0 
Ind. Cas. 15. , 

(220) S. 578 —Misjoinder of causes of action, 
if ground of appeal. See HINDU LAW 
(WIDOW), No. 8, G Ind. Cas. 248. 

(2‘21) S. 578 — Eftcet of over- valuation or 
under- valuation of suits. See ACT VII OF 
1887 (Su'Ts Valuation), No. 5, 20 M.L.J. 
72G. 

(221-a) S. 678. See No, G5, supia, 

(221-6) S. 58*2. See Nos. ‘27 and 173, supra, 

(222) S. 5b3 — Resiitution — Mesne profits — 
Jurisdiction to restore all such benefits as 
the party seeking restitution is deprived of. 

It is the legal effect of a decree of reversal 
that the party against whom the decree was 
given is to have restitution of all that ho has 
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been deprived of under it. A Court of appeal 
does not necessarily enter into the question 
whether a decree it is about to reverse, has been 
executed or not. Hence, whore a mortgagee 
was deprived of possession of the property com- 
prised in his mortgage in execution of a decree 
for redemption passed by the Subordinate 
Judge, but the High Court subsequently modi- 
fied that decree by raising the amount payable 
by the mortgagor and the mortgagor failed to 
pay the increased amount, whereupon the 
mortgagee made an application to the Subordi- 
nate Judge for restitution of possession and tor 
mesne profits, held that the Subordinate Judge 
had jurisdiction, nob only to make restitution 
b 3 ’’ restoring possession but also to award mesne 
profits, although the decree of the High Court 
did not specifically provide for inesnti profits. 
Parbhu Dayal y. Ali Ahmad, 7 A.L.J. 1 ± 

[nd. Cas. 37G. 

Stanley, c.j.,and Hankimi, j. 

(223) s. 144— Decree 

— Possess ion in execut ion — Dispossess ion 
without GourVs interveniiony on reversal — 
Restoration of orvjinul decree --Apphau 
tion Jor restUation—MaintainnbilUij, 

Where the plaintifi got a decree for posses- 
sion and took possession, and where the defend- 
ant, on reversal of the decree on appeal, took 
possession without applying for execution, and 
in defiance of an order of the High Court staying 
execution pending a second appeal before it. 

lleldy that, on restoration of the original de- 
cree by the High Court, the plaintiff was en- 
titled to be put in possession of properties by 
way of restitution. Thee Yana Pillai y. Kulla 
Pillai alias Subroya Pillai and another, 7 
M.L.T. 107 = 5 tnd. Cas.,770. 

^lUNUO and AfiUiru RAHFM, ,i.J. 

(221) Ss. oS.'iy mi — Decree — Sale in execution 
— Decree- holders possessuai as purchaser 
— Sale set aside— Claim for mesne profits 
ami interest by the representatives in title 
of the judf/ment-dehtor — Decree-holder's 
claim for interest on the purchase-money , 

The appellant purchased certain property put 
up to sale by auction, in execution of a- decree 
obtained by him against the predecessor in 
title of the respondents, and obtained posses- 
sion of the same. The purchase- money was set 
off against the amount duo under the decree, 
which contained no provision for future inter- 
est on the amount deurced. The sale was 


Civ. Pro. Code (1882) — (Continued), 
ultimately set aside for irregularity. Subse- 
quently, the respondents paid to the appellant 
the sum found due to him by the decree ; and 
possession of the property was restored to 
them. Then the respondents applied in 
execution proceedings for mesne profits ami 
interest. The appellant contended that a 
separate suit was required, and that ho was 
entitled to interest in respect of his purchase- 
mono, . 

• 

Held, that tlio claim of the respondents to 
have the questions in dispute determined in 
the execution proceedings was justified by 
Ss. 5S3and2M, C.L’.C., 1882, and that the 
claim of the appellant to be allowed interest 
was absurd. Munshi Prag Narain v. Thakur 
Kamakhia Singh, 11 ]3oni. L.R. 1200 (P.C.) = 
10 C.JjJ, 257 -G M.H.T. 303 - 3 Ind. Cas. 798 
-19 ]\r.rj.J. 599 =13 O.C. 180. 

Loud ^iacnaojiten, Lojtn Dunedin, 
Loud Collins, Sir Andrew Sijorle 
and SIR ARTHUR WILSON. 

(225) Ss. 583, 244 — Application for execution 
— Restitution — Court-fees. See CiOURT FEES 
ACT, No. 18, 11 C.L.J. 541. 

(225-a) S. 581. See No. 187, supra, 

(22G) S. 580 — Jjcasc — Fo.ssC‘'sioii notgi\eiias 
per covenant — Suit for recovery of money — 
Small (*anso suit — Second appeal. See ZUU- 
PESIUU Lease, No. l, G Iml. Cas. 704. 

(22G-I?) S. 58G. Sec No. 73, supia. 

(220-5) S. 5SS (8). See No. 01, supia, 

(220-c) S. 5SS (10). See No. 04. supra. 

(227) S. yjl--Appeal atjainsi decree — Errone- 
ous decision in an interlocutory order — 
(rroaiid of njipcal. 

An app.. al lies against the final decree of a 
Court within tho meaning of S. 591, C.F.C., 
1SS2, though the only ground of appeal is the 
erroneous decision of Court in regard to an 
interlocutory order. 

Tt IS not necessary for a suitor to appeal from 
every iiiterlocutoiy order by which he may feel 
himself aggrieved. Any erroneous interlocutory 
order maj' be set aside in the appeal from the 
final decree. Rajah Dhamara Kumara Thim- 
mana^anim Bahadur Varu y. Bukkapatnam 
Yenkatacharlu, G Tnd. Cas. 239 s M.L.T. 
72. 

RENHON and AJiDUR RAHIM, J.L 

References .—7 C. 148 ; 14 B. 232 , 7 M.l.A. 
283 (302) ; 22 A. 3GG; 23 U. 2G0 ; IS A. 19 (22);. 
23 M. 494 ; 21 M. 324, R. 
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(228) S* oOl — Order for compensation em- 
bodied in decree — Appeal, 

There is no appeal against an order for 
compensation though it is embodied in the 
decree. 

S. 691, (3.P.C., does not apply to such a 
case. Kandappa Chetty y. Chinnappia, 8 

Ind. Gas. 1 01. 

Sankakan Naik, j. 

Reference : 2 \ F, 

(228-a) S. 691 — V'.ilidity of order of remand — 
When to be iinpoacljed after the passing of final 
decree. See I'ltlO-EMl'TlON, No. 17, 6 Ind. 
Gas. 007. 

(228-6) S. 691. See Nos. 05, 09 and 215, 
supra, 

(229) 6 '. 017 — iJcd ce not jhuil — No lejerence 
lies— Court's power to refer, 

A Court is not coinpeLent to make a reference 
to the High (Jourt under S. 017 of Act XIV ol 
1882, in case lu which the decree of the Court 
would not be final, in re Debi Prasad v. 
Shama Charan, 5 lud. Gas. 581. 

STANLEY, C.J., and ilANEKJl, J. 

(230) S> 0 : 1 : 1 — No interference 6// the Jliyh 
Court ichere thi' rujiit result has been 
! cached by the lotcer Comt — Juiisdiction 
oj the lower Court to review wromj order. 

Where a Court paased an order under a wrong 
bcetion, it has jurisdiction to review the wrong 
order for sullieient reason ; and the High Court 
will not interfere under S. 022, if the right 
result has been reached and that which was 
irregularly done has been set right. Bollapro- 
gada Narayan Row Garu v. Boila Pragada 
Janki Raiuiah Garu, 31 M. ill =^5 M.L.T. 221. 
Hillek, j. 

liejcrenee .—-10 31 . 421 , It, 

(231) S. 022— Order under S. 18 (Act X.\ of 
1803) whether open to revision. See Act XX OF 
1803 (UELiGious Endowments), No. 6, 7 
3I.L.T. 120. 

(231-rt) S. 022. See No. 147, sxipra, 

(231-6) S. 023 . Sec No, 76, sxipra, 

(232 j Ss, 623, 624, 626 — Review of judgment, 
application for — Admission of revicxe — Ad- 
mission of truth of plaintifPs claim by 
defexuiant, evidence of — Appealagainst order 
admitting review, ij lies — Court, jurisdic- 
tion of, to admit evidence after decree — 
Kvidence or matter, if Aiould be existing at 


' Cly. Pro. Code (1882)— (Confmts^). 

I the time of the trial, but ivas not procurable 

— “ Discovery of new or important matter, * * 
meaning of — ^*Any other sufficient reason,^* 
meaning and scope of. 

No appeal lies against an order which is not 
i passed in contravention of the provisions of 
! S. 624 or S. 020 of the Code of Civil Procedure 
I (Act XIV o£ 188a) (d). 

j S. Cau ol Ibo Code of 188a, in dealing with 
, the discovery of new and iniportaut matter or 
evidence, clearly indicates that the matter or 
evidence must be m existence at the time of 
the decree. 

! 

j The words “ for any other sullieient reason ” 
in S. 023 do not apply and cannot apply to 
I somethnig which came into existence after the 
' decree was made, and the siiclion does not 
, authorise the review of the decree, which was 
; right when it was made, on the ground of the 
happening of some subsequent event ; and a 
I Court commits a material irregularity in ad- 
: mitting a review on such aground (b). Golam 
All Jemadar Y. Abdul Kasim Sarkar, IIC.E. 
J. 27=14 C.W.N. 2t«l=5 Ind. Gas. 182. 
ClllTTY and lUi JIAUDSON, JJ. 

References: — (a) 21 C. 878; 12 15. 171, li. 
and F, (6) 24 31. 1, li. and F, 

(232'(i) S. 024. See No. 232, supra, 

(232-6) S. 020. See No. 232, supi'a- 
! (232-c) S. 029. See No. 110, supra, 
j (232-d) S. 012. See No. Ill, supra, 

j (233) OJ'J — Civ, Fro, Code (Act V of 

j S, lol — Commissiomr -Amount 

* drawn by Commissioner jn excess 0 / his fees 

— Writ of attachment for recovery of that 
amount — Inherent poiver of Court — Appeal, 
A writ of alLiebmeut was issued for the re- 
covery of an amount drawn by a Commissioner 
I in excess of what was allowed by the Court as 
I his fees : 

Held, that the order falls within S. 019 of 
j the Code of ?S82, and is appealable. 

' Held, also, that the order must be taken to 
I be one which is contemplated by S. 151 of the 
' Code of 1908, and valid under the inherent 
I powers of the Court. Upendra Mohan Das 
j Gupta V. Raja Jyoti Proaad Singh Deo, 6 lud. 

I Cas. 386. 

j HOLMWOOD and SlIARFUDDIN, JJ. 

, References : — 34 C. 350 ; 11 C.W.N. 866, F,\ 

10 C.W.N. 234, R. 
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(234) S. 652 — Rules framed under— Nature 
of. See Limitation Act (1877). No. ill, 3 
SindL.R. 171. 

(235) Applicability of, to Presy. S. C. 
Courts. See ACT XV OF 1882 (PRESY. S. C. 
COURTS). No. 3, 7 IM-L.T. 385. 

Ciy. Pro. C6de (Mysore). 

(1) Provision not exhaustive — Jurisdiction of 
Civil Courts— Inherent poicer^ 

The Code of Civil Procedure is not exhaus- 
tive, and when a Court ha.s made an order 
which it has jurisdiction to make, there is in- \ 
horent power in the Court to have that order 
carried into elToct (a). Fakir Mahamad Sait 
V. Ibrahim Sait, 15 M.C.C.R. 202. 

STANJiEY TSMAY.C.J., arid KRISHNA RAO, 

.T. 

Reference :~{a) (PJ07) 31 C- SCO, F. 

(2) S. 37 — Agent appointed under rule 23, 

Mysore Revenue Manual, not a “ recognised ! 
agent. ” See JURISDKJTION OF SMALL CAUSE ' 
COURT, No. 2, 15 M.C.C.R. 150. | 

(3) S. oO — Alteinntive causes of action. i 

M and L were undivided brothers. After | 

their deaths, L A purchased a land from L’s 1 
widow. Subsequently one K L asserted his i 
right to the said land on the strength of a sale | 
by M’s widow. L A then paid some money ! 
and obtained a sale deed from K. L also. In * 
a suit by L A for recovery of the land, where j 
it was contended tliat plaintiff’s titlo was l).isod 
on two coniJicLing and inconsistent titles. | 
livid, that, when a property belonged to one or 
other of two persons, and the plaintiff purchased | 
from both of them, there is nothing inconsist- 
ent in his conduct, and his attempt to secure j 
titlo by buying up the claipis of both cho possi- 
ble disputants is not fatal to his suit (a). Nanji 
Y. Lakkanna, 15 M.C.C.R. HO. 

N.ANJUNDAYVA and Sktluu, .f.i. 

Reference : — (n) (18‘J0) 13 M. 549, R. 

(4) Ss. •'iO and — Amendment of 2 daint. 

When a plaint does not contain all the 

material facts necessary fur the determination 
of the case, the proper course is to return it for 
amendment, but not to dismiss the suit {at. 
Malledevaru alias Sanna Mallasetty y. 3. 
Nanjayya, 15 M.C.C.R. 112. 

Stanley TsMAY, c.j., andKRisiLVA Rao, 

J. 

References '.—(a) (1881) 7 C. 428; (1879) 4 
Bom. 223, F. 


Ciy. Pro. Code (Mysore)— (Co^Rinti^d). 

(4-n) S. 63. See No. 4, supra* 

(5) S. 82 — Service of suvtiuo7is on residence. 

In the absence of any affidavit hv, or any 
examination of, the serving officer, the affixing^ 
of a copy of the summons to the defendant’s- 
house cannot be deemed to be good service. 
SIddappav. Byre Gowda. 15 M.C.C.R. 95. 

STANLEY ISMAY, U..J., and SKTLUU, .1. 

(C) S. Ill — Setoff — Jurisdiction, 

The defendants oiitained^rom the plaintiff an 
advance of Rs. SOO for the supply of ragi and 
executed a promissory note for the amount. 
Plaintiff sued on the pro-note for the balance 
duo after giving credit for the value of ragi 
supplied. The defendants pleaded that the 
value of ragi supplied was Rs, 404 and not 
Rs. 221 and odd as alleged in the plaint, and 
claimed to set off the former amount. Tt was 
contended on behalf of the plaintiff that the 
amount of .set-off being ahtA’o Rs. 300, the 
Small Cause jurisdiction of the subordinate 
Judge, ho had no jurisdiction to enquire into 
the question of set-off. 

Held, that tlio contention was untenable, 
since the amount of sot-off must bo deemed to 
bo not Rs. 401, but Rs. 40 1 niinns the sum of 
Rs. 300 and odd advanced by the plaintiff (n). 

Nagappav. Ramachari, 15 ^I.C.C.R. 110. 
Krishna Rao, j. 

Reference : ~~{a) (1808) 5 Bom. H.C.R.O.C 
147, F. 

(7) S. I'di) — Non-productwii of evidence at the 
first hearing. 

In a suit on accounts where the defendant 
denied having liad any dealings with the plain- 
tiff, the defendant tendered in evidence an ac- 
count book produced by his partner, who w.is 
not a ,party to the suit, to show that the suit 
transaction? wore nob entered therein. The 
Subordinate Judge refused to .admit it, on the 
ground that it was not prfiducecl at the first 
hearing. 

Held, that the Subordinate Judge was right 
under the S. 1.30, Civ. Pro. Code, in declining 
to receive it in evidence. Yeerabhadrayya 
y. Donappa, 15 M.C.C.R. 31. 

Nanjundayya, j. 

(8) S. 220 — Mortgage suit costs. 

A mortgagee has absolute right as to cost.?, 
unless they arc forfeited by misconduct ; if 
they are forfeited by misconduct, then they arc 
within the discretion of the Judge. Chame 
Gowda Y. Kuriputte Gowda, 15 M.C.C.R. 155. 
Stanley Ismay, c.j., and Setlur, .t. 
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Civ. Pro. Code (Myeore) "{Continued), 

(9) *S.8. iiiiS <r,ul H'ifi — Transfer of decree for 
e.recution -Jurisdiction, 

A Court, to which :i decree is transferred for 
execution, lias no jurisdiction to execute it, if 
the amount of the decree exceeds the pecuniary 
jurisdiction of that Court (a). Yasudeva Bun- 
dari V. Ganapati Hcbbar, 15 M.O C.U 51. 
Khishnx Kao and sr/riAiR, jj. 

iicferences : — (<i\ fl.S.S9) KJC. '157 ; (18S9) RI 
C. 505 ; (1SS7) 12 H.M55. E.; (189:3) 17 M. :309, 
dissented fi am. 

(\)-a) S. 220. See No. 9, .S7/;nv7. 

(10) tS. V.72-- K.ircntion of decree 5// transferee 
— Refusal of Court to ej'ccute — Separate 
'uit. 

Wlicn an applicatinn for execution hy a. 
traiisferecj is refused by the (>)urt executing the 
decree, a suit for a declaration that the 
assignment is valid does not he. Subranianaiya 
V. Munisamaiya, 15 C.U. 2S1. 

ISMAV, r .1., and KlilSHN V ItAO, J. 

s'si'jn men t of deco ec — 1 nadeijuate 
consideration — Rojlds of juirtii s. 

1’ho transfer of a tlccretal debt for a consider- 
ation below tlio value ot the debt in no wav 
affects the rights and liabilities which existed 
between the original parties at the date of the 
transfer. The question of the inadequacy of 
consideration for the assignment i.s one with • 
whieh the debtor has nothing to do, it being 
open to the original creditor to transfer the ' 
debt due to him for any eonsidoration ho deems 
lit to accept. Ramaswaml Setty v. Dodda 
Muddia, 15 M-O-C.R. 4:3. i 

Kktshna Rao and Sktlur, .tj. 

(12) Ss. ii33 and'Ji-i) — Transfer of decree — , 
Prior e(/?fities. 

Under S. 2:J:3of the Code of Civil Procedure, ^ 
the judgment-debtor may enforce against the 
transferee any equities which came into j 
existence prior to the time when he had notice 
of the transfer. Abdul Khader Saib y. Tunga j 
Runjunda Setty, 15 M.C.C U. 15. | 

STANLKY ISMAY C.J., andr.S. KRIUHNA I 
Kao, j. I 

(1:3) S, ‘JJ’'} —Application for execution — Pro- j 

auction of decree copif. 

There being no rule of practice requiring a ' 
decree-holder to file with his execution appli- < 
cation a copy of the decree sought to be cxeeut- | 
od, it is not competent to a Court to order the { 
production of such copy, or to dismi.ss the ap- j 
plication when such copy is not produced iu ! 


3eo 

Civ. Pro. Code (Mysore) — (Continued), 
obedience lo order. Muniyamma Y.Muniappa, 
15 M.C.C.U. 117. 

Nan.junuayy V .and Krishna Rao, j.j. 

(14) S- — Parties to suit, 

A defendant against whom a suit has been 
di.smis.seil does not, by a rca.son of such dismissal, 
ceaae to be a party to that siiit«‘wilihiri the 
meaning of S. 211. Linge Gowda v. Made 
Gowda, 15 Al.C.C.R. 247. 

STANLl’.Y Ism AY, C.J. 

(1 1-n) S. 249. See No. 12, supra, 

(15) S. 253 — Decree — Application for cxci.u- 
tion against surety — Limitation. See LIMIT- 
ATION \(;t (MysoRH), No. 9, 15 ^r.C.C.R. 
72. 

(10) S, — F.xccuiion f decrees — Payment 
out of Court — ^Tnde of certif iiin/j. 

.\ jiaymcnt out of Court may be certified at 
any time by the doerec-holder, and though the 
, ordinary way of certifying such payment is by 
application to the Court, there is nothing to 
prevent the p.'iyment being certified on .in 
; application to ox(‘cuto the decree (n). S. Sid- 
I dappa Y. Sidda Boyi, 15 Al.C.C.R. 04. 

STWLHV TsmAY, ('..I., and NANJLTND- 
AVVA, .J. 

Reference :—{a) (1895) 21 B. 122. F, 

(17) S, ti(i’}--Pntriiion of estate by the Deputy 
Commissioner — Control of Civil Courts. 

The Deputy Commissioner, in effecting a 
partition under S. 205 of the Code, is only 
doing a ministeri.il duty, and his acts arc there- 
fore, subject to the control of the Civil Cinirt 
ia). Munia alias Appaji v. Linge Gowda, 
15 M.C.C. R. 1‘39. 

Krishna Kvo, offg. c.j., and Sftlur, 

. 1 . 

Refeiences:—{a) (.1890) 19 M. 435, and 
(1890) 16 Bom. 527, dissented from. 

(IS) iS’s*. ii?b and liSS— Claim to attached pi o- 
perty — Jiuhi meat-debtor hotr far a party. 

When a claim is preferred to property 
attached as the property of the judgment- 
debtor, the contest is between the decree- 
holder on the cue hand and the claimant on 
the other. The judgment-debtor cannot be 
regarded as a party to the proceedings, in the 
.sense that his right or title to the property 
attached will bo affected by any order whieh 
may be made (a). Ulivappa Y. Lakmaji, 15 
M.C.C.R. 89. 

ST.\NliEY ISMAY, c.j., and SETLUR, J. 

References (a) (1888) 15 C. 074, F.\ (18G9> 

4 ^I.H.C.R. 472, dissented from. 
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CIy. Pro. Code (Mysore) — (Continued), 

(18-a) S. 2R3, Seo No. 18, supra, 

(19) Rs. and f>ti2-~llatenble dUtrihntion 
of sale 2 )roceods — ‘ ‘ Same judijmen t debtor ^ ’ 
— Revision. 

G cbtsiined a dpcroe against the assets of I> 
M, deceased, in the hands of D and 1, and in 
execution ijrouglit certain property to sale. A, 
who held a decree against the assets of the 
said D "M in the hands of C, applied under 
S. 29.5 for rateable distribution. 

TTeld, that S. 29.5 did not apply, the judg- 
ment-debtors under the two competing decrees 
not beiiig the same (a). 

Also, that an order passed under the said 
section is open to revision under S. (i22 of the 
Code. Ambasa v. D. Ganjfardharappa, 15 
M.C.C.R. 87. 

Nan-tundayya, .1. 

lil ferences : — (n) (1901) 25 B. 494, A', ; (1902) 
2G M. 179. D. 

(20) S, 210- A — Aiplication for seitimi aside 
sale on deposit of d< bt — Order rejectin/j — 
Jlppeal. 

Til execution of a decree, certain properties 
were attached and brought to sale. On the 
date fixed for the sale, the defendant moved for 
stay of sale, urging that the decree was against 
the assets of his deceased brother in his hands, 
but the properties attached were his own. The 
Munsiff rejected the application on the ground 
that it was made too late. The defendant 
then paid up the debt under S. 3 10- A of the 
Code, and the sale wa.'* set aside. This appe.il 
was preferred to the Chief Court against Ihc 
order rejecting the first apidication. 

Held, that the appeal was untenable since the 
attachment was caneellnd and there was no 
relief to be claimed. Bhaskarayya v. Seetha- 
ramayya, 15 M.C3.C.R. fll. 

NANJUNDAVYA and SlOTLlJK, .I.T, 

(21) S. 21P — Application by purchaser for 
delivery of ]xissessioii of immoveable pro- 
perty — TAmitation — Art. J?S, Uch. TJ, 
TAmitation Act. 

An application under S. 318 of the Code 
of Civil Procedure by a purchaser for delivery 
of possession will be barred under Art, 178, 
Sch. II of the Limitation Act, if not made 
within three years of the date of the confirm- 
ation of sale ia). Basappa v. Kidiyappa, 
15 M.C.C.R. 58. 

Krishna Rao and Setluu, j.j. 

References (a) (1893) 17 M 89 ; (1908) 30 
A. 390, F. 


CIy, Pro. Code (Mysore) 

(22) 8> 33fi ^Purchase at a Court .sale — 
• Resistance, 

An application filed by a person, who obtained 
possession of property purchased by him at a 
Court sale, that possession should not bo given 
to a person who purchased the same property 
in another sale, does not fall under S. 335 of 
theGt)de the .'ipplicMiit n'U having been resisted, 
or obstructed or dispossessed. Such an applica- 
tion is not subject to tb^ rule of limitation 
applicabh to applications under S. 335. 
Bhagirathamma v. Doddc Gowda, 1.5 M.C.C. 

R. 20. 

NAX.IUNHWYA and KUISHNX llAO, .U. 

(28) S. .7.7.5 — Order 7inder — Iteyulnr suit — 
fAmitation — Limitation Act, Art. II, 
Sch. Tl. 

The special period of limitation of one year 
prescribed by Art. 11, Limit:ition Art, for a 
suit by .1 person ag.'iinst an order passed under 
S: 33.5 of C.B.<3., .applies onlv to those eases 
in which sin investigation h.is been held on 
the merits of the claim, the ordinary rule of 
limitation applying when there is no such 
investigation. Thylachari y. Kala Khan 
a/ins Abdulla Sab, 15 :\r.C.C.R. 223. 

STANliKY LSMAY, C .T., and KRISHNA 
Rao, .j. 

(24) iS. RKi —Temporary injunctions. 

The primary objgct of a lianporarv injunc- 
tion is to keep nisitters in statu quo till the 
suit csin he lu'ard and determined. It is only 
under very cxceptic'u.il circinnstfiuees that a 
temporary mandatory injnnetion .should be 
granted. Guddadlah v. Rangappa, 15 M. 
C.e.R. 200. 

9T\NI HY TSM\Y, i;.,/.. and KllISHXA 
RAO. J. 

(25) S. b:iV — Suits relntinq to public charities 
— Scheme of management . 

Ill setting a .scheme of management under 

S. 529, the Court is bound to give the due 
consideration to the established practice of the 
institution to which the suit relates, and to the 
position of the partie.s connected therewith (a), 
Krlshnaiya v. Bettachari, 15 M.C.C.R, 34. 

Stanley Ismay, c..j., and Krishna 
Rao, 

References:— (a) (1900) 8 Bom. L.R. 760; 
(1887) 12 B. 247, F. 

(20) S. -5.7.9 — Sidts relating to charitable or 
religious trusts. 
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A suit instituted for the purpose of obtaining 
a declaration that the suit property (whiclP is 
only one of several properties alleged to belong 
to a temple) is the property of the temple, and 
not the private property of the defendant, ia not 
a suit within the purview of S. 539 of the 
Code. Dase Gowda y. Moodlagowda, 15 M. 
C.e.R. 212. 

STANLEY JSMAY. C.J., and KUISHNA liAO, 

. 1 . 

(27) Ss. and !j<H — K(tcct of illctjal 

remand. 

An order of remand which is not within 
the scope of S. 562 is an illegal order, and 
proceedings subsequent to such order are, by 
reason of the illegality i rendered null and 
void (n). Chowdia v. Sidda Naika, 15 ]\[.C.C. 
K. 51. 

STANLEY ISMAY (\J., and KUISHNA RAO, 

J. 

Hejerencea (a) (1899) 12 A. 510 ; 28 M. 
437, F. 

(27-rt) S. 504. Sec No. 27, supra. 

(28) iS. •'i74-^Conteuts of Jndijincnt of appel- 
late Court, 

The, judgment of an appellate Court should 
show, on the face of it, that the points in dis- 
pute were clearly before the mind of the Judge, 
and that ho exercised his own discrimination 
in deciding them (a). Chikha v. Parvatam- 
manni, 15 ^f.C.C.R. Gl. 

Stanley IHMAV, c.j., andNAN.i undavya, 
j. 

References (n) (1898) 22 IM. 12 ; (1884) 10 
C. 932 ; (188G) 9 A. 26, F. 

(29) S. 622. See No. 19, supra. 

Civ. Pro. Code (1908). 

(1) Procedure — Applicability of the new Code. 
See CIV. PkO. CODE (1882), No. 31, 7 M.L.T. 
45. 

(1-n) Decree in force under the Code of 1882 
— Whether the Code of 1908 operates retrospec- 
tively. Sec Appeal (General), No. i, 7 M. 
L.T. 296. 

(1-6) Crim. Pro. Code, 1882 — Change in law of 
procedure — Right to amendment. See PuocE- 
DURK, No. 1, 13 O.C. 51. 

(1-c) Retrospective operation — Construction of 
statute. See Contract Act, No. 3, 5 Tnd. 
Gas. 102. 

(i-d) s. a- Decree — Decision of an issue in a 
case — No decree draion up embodying the 
decision — Appeal, 


Civ. Pro. Code (1908) — (Continued). 

In the administration suit, the Court of first 
instance decided ou one of the issues a sub- 
stantial question of right between the patties ; 
and having so decided it appointed receivers of 
all the property in dispute. 

In appeal to the District Judge, the finding 
on the issue was sought to be challciv^ed, on the 
ground that it was a decree. The District 
Judge held that there was no decree and there- 
fore no appeal lay to his Court. Before the 
High Court, it was contended that there was a 
decree with reference to the question raised in 
the issue in the first Court, and that an appeal 
lay from it : 

Ileld^ that no appeal lay to the High Court, 
far there was in fact no formal decree upon the 
question raised in the issut'> Baidivali Y. 
Yisnay Manordas, 11 Bom. L.R. 1326 = 34 B. 
182 = 4 Tnd. Oas. 829. 

Scott, and Heaton, j. 

(1-e) S. 2 — “ Decree,'^ definition of — Order 
striking off certain defendants to be treated 
as orflcr dismissing the case — Order dis- 
missing the case to be treated as a decree — 
Apf^aly right of^ from such an order. 

Where a Court, before decidiug a case finally, 
order.s the names of certain dofcudaiits to bo 
struck off from the record on the ground that 
the plaintiff made out no cause of action 
against them, such order is tantamount to a 
dismissal of the case against those defendants, 
and the plaintiff can treat tins order as a 
“decree.” An appeal, therefore, lies ag:tinst 
such an order. Idan Khan y. Mendi Lai, 3 
Ind. Gas. 409. 

CHAMIKK, J.C., and P’.VANS, A.J.C. 

(2) S. 2 — Order under Land Acquisition Act 
not a decree. See Ac'u 1 OF 1894 (LAND AC- 
QUISITION), N . 3, 12 Born. L.R. 839. 

(3) Ss. 2, 47 — Pre-emptor — Mesne profits. 
Sec Pre-KMETION, No. 26, 6 Tnd. Cas. 648. 

(3-a) Ss 2, 47, 104 (2), 154, O. 21, rr. 90, 92 
— Application for setting aside sale for fraud 
or irregularity — Second appeal. See EXECU- 
TION SALE, No. 5-rt, 8 Ind. Cas. 3. 

(4) Ss. 2, 47, 144 - Deaee — Apj^eal — Pre- 
emption suit — Execution proceedings — • 
Mesne profits — Order allowing mesne pro- 
fits to pre-emptor , 

When a decree for possession of land is 
p.assod in a suit for pre-emption, a question, 
whether mesne profits should bo allowed to the 
plaintiff for the period between the institution 
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of his suit and the final obtaining of his dccrco 
on appeal, is not included in the words “relat- 
ing to the execution, discharge or satisfaction 
of the decree” as used in S. 47 of the C.P.C., 
1908. 

The casf does not come under S. 144 of the | 
Code, as there is really no question of restitu- ' 
tion. It is really a claim to compensation or i 
damages for wrongful exclusion from posses- I 
sion of the land. The question could ho carried | 
only by a separate suit.’, 

When an order was passed in favour of the 
plaintiff by the District Judge in execution 
proceedings, hehi that the order was a doereo 
within the meaning of S. ‘2 of the Code and was 
therefore appealable. Since it was illegal, it 
must be sot aside. Chaudhri Hoa Ram v. 
Rama Paliya, 44 P.L.K. 1910. 

JOHNSTONK, .1. 

(6) Secs, V, //.i — Decree or order — Preli- 
inmarij issue whether a part}! is on aijn- 
cultiuist — Decision on that issue — Dteli- 
ini nnrij decree — DeJehhan Aijriculturists 
Relief Act {XVII of lH7i)), Sec, rjd—Re^ 
visional apjdication to the District Judtje — 
liifjh Court llecision. 

The plaintiffs, alleging that they were agri- 
culturists, filed a rodeiuptiou suit. 'I’lio Subor- 
dinate Judge raised a preliminary issue whether 
the plaintiffs were agriculturists, and found it 
in the plaintiffs* favour, 'riie defendant applied 
to the District Judge in revision under S. 53 of 
the Dckkhan Agriculturist'^’ Kclicf Act, 1879 ; 
but ho, being of opinion that the decision on 
the preliminary issue was not a decree, declined 
to consider the correctnejis of tho decision of 
the Subordinate Judge, 'fhe defendant next 
applied to the High Court under S. 11.5 of 
tho Civ. Pro. Code, on tho ground that the 
District Judge had declined to oxorciso the 
jurisdiction vested in him by law urnlor S. 53 
of the Dekkhan Agriculturists’ llolief Act : 

Held, (1) that tho formally expressed decision 
upon the point would be a preliminary decree 
within the meaning of S. 2 of the Civ. Pro. 
Code, 1908, being an adjudication which, 

80 far as regards the Court cxpre.ssing it, 
conclusively determined the rights of the parties 
with regard to tho manner in which accounts 
between them should be taken, notwithstanding 
the written contract that they had entered 
into before suit. 

25 


Civ. Pro. Code {Continued) » 

^2) that, therefore, the District Judge should 
not have declined jurisdiction in the caso» 
KrUhnaJi v. Maruti, 12 Bom. Ij.U. 762. 
Scott, C..J. and B.vTCHKIiOU, .1. 

(5-a) Ss. 2 (2), 47 (1) — Order directing distri- 
bution of sale proceeds between several mort- 
gagees— Whether a decree — Appeal. See MORT- 
GAGE (GENERAL), No. 52, 8 Ind. Cas. 4. 

(0) Ss. ‘d {17), 80 — Public servant — Canton- 
nient Committee is a public servant -Notice 
of claim — Notice compulsory — Actions ox 
delicto. 

Tho Cantonment Coinmittco, constituted 
under the Indian Cantonments Acts, 1889, is, 
for tho purposes of S. 80 of the Civ. Pro. 
Code, 1908, a “ public ofiicer ” as defined in S. 
2 (17) of the G.P. Code. 

S. .SO of the (hv. Pro. Code, 1908, applies 
I to actions sounding substanti.illy in tort, 

I although those sections may, by operation of 
, law, ho treated, for certain purpo^'s, as actions 
' e.c contractu. Cecil Gray v. The Cantonment 

j Committee of Poona, 12 Bom.L.R 615. 

1 

i CHAND.VVAKJvAR and llEATON, J.L 

I 

; Reference 20 Bom. 097, Exjd. 

; (7) S. O, XX n, r. ,’i (/)- Suit by Hindu 

widow — Death of plaintiff — Leyal repre- 
sent at i X'e Re rer sioncr. 

Where a Hindu widow died after the institu- 
tion of a suit to rccovcir property belonging to 
her deceased hush'ind, the reviu’sionary heirs 
j of her husband, being her legal represen tali ves, 

' should he brought upon the record (a). Rikhai 
Rai Y. Sheopujan Singh, 7 Jnd. Cas. 97-7 
A.L.J. 960. 

^TANTiEY, (L.l., and (tRIEKIN, .J. 

References : — (o) 9 M.l.A. .543 : 2 W.R. (P.C.) 
31 ; 23 C. 636 ; 20 A. 341, F. 

(Si S. 0 - Suit for declaration and injiiiiction 
— Right to perform Ram Lila -Xot con- 
I iwcted with shrine or temple — Olficc — 
Voluntary payments — Sait of civil nature. 

Tho plaintiff, a minor, sued for a declaration 
that he had the right to hold a certain Ram 
Lila and claimed an injunction to restrain tho 
defendant fiom interfering with that right. It 
was admitted that tho Lila used to be held by 
means of voluntary subscriptions of the Hindu 
community. The expenses of the Ram Lila 
used to be paid out of those subscriptions, and 
the balance was appropriated by tho plaintiff. 
Held that the suit was not maintainable under 
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8, 9, the pageants not being connected with 
any temple, shrine or sacred spot, and the 
plaintiff not holding any oiTico or receiving any 
emoluments. Chunnu Dat Yyas v. Babu 
Randan, 7 A-L.J. 529- G Ind. Cas. 223. 
Stanley, and Baneiui, j. 

References 19 M. G2 ; 11 M. 450 ; 1862 S. 
D.A. 314, li. and Discussed* 

(9) S. 'J — Stotrapa/am oJHice — Suit for decla- 
ration of riffht to recite stotr.ima, and 
injunction -Whether coijnisahle by Civil 
Court — Voluntary qfferiiujs —Refusal of 
right to participate in — Damages, 

A suit for a declaration of the right of 
Vadngalais to recite stotramst on certain occa- 
sions in the Gonjeevaram temple, and also for 
an injunction to restrain Tengalais from inter- 
fering with their statrapatnm hy themselves 
reciting the prabandham or in any other way 
is one oogniz.ihle by a Civil Court (a). 

Where the offerings are voluntary, damages 
cannot bo awarded, but when voluntary offer- 
ings have been actually contributed, then the 
refusal of a person’s right to participate in the 
fund causes damage, which is a natur.il conse- 
quence of the refusal, and the Courts aro en- 
titled to award damages' in such cases. Bashia- 
kap Y. Venkata Varada Thathachariar 
alias ChinnaBawmi Thathachariar, 20 M.L. 
J. 630 = 8 M.L.T. 137 = 7 Ind. Cas. 148. 
Miller and Sankaran Nair, jj. 

Reference ; — 5 "M. 313, 72. 

(10) S. D —Maripora Brahmin, suit by — 
Claim to officiate as priest at the cremation 
ceremonn— Custom ^ valid, essentials of — 
Agreement with Municipalitu to officiate as 
priest, is specifically enforceable — Bengal 
Municipal Act (III of B.C.), S. ^60~ 
J — f Accuse to employ cremation j^riest, if 
can be granted. 

Where the plaintiff claims a hereditary right 
to ofheiate exclusively as a priest on the occasion 
of the cremation ceremony of all dead bodies 
brought for funeral to a particular place, the 
suit is maintainable as one of a civil nature. 

A claim for a declaration that the plaintiff is 
entitled, to the exclusion of all other Brahm- 
ins of the class to which he belongs, to ofYiciatc 
as a priest at the cremation ceremony, is not 
maintainable under Hindu law or under any 
customary right. 

. A custom, to be valid, must have four essen- 
tial attributes ; first, it must be immemorial ; 


Civ. Ppo. Code (1908) — tContinued). 
secondly, it must be reasonable ; thirdly, it 
must have continued without interruption 
since its immemorial origin, and fourthly, it 
must be certain in respect of its nature gener- 
ally, as well as in respect of the locality where 
it is alleged to obtain and the persons whom 
it is alleged to affect. In order to« ascertain 
whether a partieular custom is reasonable or 
not, one must look to the possible period of its 
inception. 

A voluntary consent of the people to the em- 
ployment of the plaintiff or his predecessors as 
cremation priests cannot confer upon him any 
exclusive right, and the contimianee of this 
state of things, even for generations, cannot 
confer upon him a legally mforecahlo right. 

An agreement with the Miinieip'i.l Corpora- 
tion that the plaintiff alone would officiate as 
a priest at the cremation ceremony is not spe- 
cifically enforceable. 

S. 260-A of the BengiU ^lunicipal Act does 
not contemplate that thecominissioners should 
create a monopoly in favour of any person, 
even in respect of fuel shops. ^lore than one 
person can get licenses to k(‘ep fuel shops for the 
sale of the necessary articles at the prescribed 
rates. 

The Municipality and the licensee from 
them arc not entitled, by the grant of the license 
under S. 260-A of <vho Beng.al Municipal Act, 
to compel any person to employ a particular 
cremation priest, and they have no authority 
to levy any fee for this purpose. Oourmoni 
Debi V. Chairman of Panihati Municipality, 
12 C.L.J. 76 = 0 Iiid. Cas. 804 = 14 C.W.N. 
1057. 

MOOKr.RJKE and Teunon, jj. 

(11 & 12) S. 9 — Declaration that a person is 
not plaintiff’s son— Suit of civil nature — Powers 
of Court. See Sl’ECIFUi RELIEF ACT, No. 23, 
12 Bom. L.R. 697. 

(131 S. ii— Res judicata — Two suits — One 
judgment, but two decrees — Appeal against 
one decree — Finality of the other decree. 

The Code of Civil Procedure requires a 
separate judgment and decree for each suit for 
appeal, and two or more decrees cannot be 
challenged by one appeal. 

A decree, unle.ss it be a decree, which is a 
nullity by reason of, for example, fraud, 
cannot be superseded, except it be upon appeal 
in the regular course. 
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An appellate Court Ih bound to apply tho rule 
of res judicata y even though the decision 
plcadud in bar is tho decision of an inferior 
Court, provided that that Court was competent 
to decide the case. 

Where, therefore, two suits wore tried to- 
gether aiicf disposed of by one judgment, and a 
decree was passed in each suit, but an appeal 
was preferred against tho decree in one of the 
suits only, held that tho appeal would be barred 
by the other decree which stood iinrevcrsed 
and was binding upon tlie appellant (o). 
Zaharia y. Debia, 7 A.L.J. 801 (P.B.) = 7 
Iiid. Gas. 150. 

STANLEY, C.J., and TUUHALL and CllA- 
MIER, JJ. 

References: — (a) 10 All. 1*21; 11 All. 148; 
12 All. 578 approved and folloiccd. 29 All. 
730, overruled. 

(14) 11 — Res judicati — Co-dc/vndnnts — 
Mortijngor ami prior ni'trtijcijec. 

In a puisne mortgagee’s suit on his mort- 
gage, tho prior mortgagee w.is made vi party 
defendant. The subso(iucrit mortgagee ques- 
tioned the validity of tho prior mortgage on 
the ground that no consideration has passed. 
Tho mortgagor kept silence. The Court held 
that tho prior mortgage was a good mortgage 
and was for consideration. Sulxieqiicntly the 
prior mortgagee brought a suit on his mort- 
gage, making the subse{|nent mortgagee as 
well as tho mortgagor parties to tho suit. The 
mortgagor pleaded that it was without consi- 
deration : 

Heldy that it was not open tho mortgagor 
in the second suit to question the validity of 
the prior mortgage. Jai ^arain v. Mitthu Laly 
6 Tnd. Gas. 375. 

RlUlIAKDS and TUUHALL, JJ. 

(15) S. lit Kxpl. JV—Suit on first mortgage 
— Order for unconditional sale — Non-dis- 
closure of second mortgage — Subseqilent 
suit on second mortgage — Bar. 

Where a mortgagee holding two mortgages, 
under two separate deeds, of the same property, 
sued upon the first mortgage without disclosing 
the existence of tho second mortgage, and 
obtained a decree for unconditional sale of tho 
property, and where ho subsequently sought, by 
a second suit, to enforce his second mortgage 
by sale of the same property, held that he 
was barred from suing a second time for sale 
of the property on his second mortgage, by 
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S. 11, Expl. IV. C.P.C., 1908 (a). Diwao 
Sahijram Tahiirara v. Gagumal Dharamdas, 
4 S.L.R. 82. 

IlAYW.UtD,' J.C,, and CHOUGH, A.J.C. 

References : — (a) 24 A. 429 (P.C.) and 30 M. 
353, F. 

(1C; s. 11— Sec ResJudig\ta. 

(17) S. 12— Sec ACT VITT OK 1885 (BENGAL 
Tenancy), No. 55, 14 C*W.N. 304. 

(IS) S. 14 — Retrospective effect. See FOHEKIN 
JlJlxniENT, No. 1. 1C5 P.W.R. 1909. 

(19) Ns. L4y jrjl mid O. /7, 11. 1—Secmul 
appeal decided on facts —Application for 
review — Whether enter tainablc. 

I Te hi that tho High Court iu .second appeal 
cannot entertain an application for a review of 
judgment sought on the ground that since the 
disposal of tho appeal, documentary evidence 
has been discovered which, if sutliciciitly 
proved, would have led the Court below to 
come to a dilTcrent finding. If the fact of 
the tiiscovery of the ne.w evidence is brought to 
the notice of the High Court at tho hearing 
of the appeal, it cannot consider the weight of 
such evidence, nor can ii remand tlic ease to 
the lower appellate Court with a view to the 
consideration of such evidence by that Court. 

It can, liowcver, allow the appellant to with- 
draw the appeal with a view to apply to the 
lower appellate Court for a review of judgment 
on the ground of tho discovery of fresh evi- 
dence. Nand Kishore v. Anwar Husain, G A. 
li.J. 979-4 Iiid. Cas. 809 32 A. 71. 

STANLEY, C.J., and B.VNEIWI, J. 

Ileferenres 1—4: B.L.R. 213, A,U.; 18 ^1. 480, 
R. and F. 

(20) S. 17 — Jurisdiction — Suit for possession 
of immoveable property, situate in several 
districts aiul based on differeul causes of 
action — Power of Full and Diviswn Benches 
oil cases referred to tl^m respectively. 

Heldy that : — 

(1) A suit for possession of immoveable pro- 
perty is one for obtaining relief respecting that 
property, It can bo- entertained by any Court 
within tho local limits of whose jurisdiction 
any portion of the property is .•situate, if the 
entire claim is cognizable by such Court. But 
a suit relating to several properties situate 
within tho jurisdiction of different Courts and 
based on separate and distinct causes of action 
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CHiinot bo tiled any where, bein^ bad for multi- | 
fariousness, until it is confined to the property, I 
claim to which, is based on one of the causes of j 
action. 

(2) Several separate invasions of plaintiff’s 
rights constitute diff<-‘ront causes of aciion and 
each one arises on the day of infriii^ini^ the 
right {a). 

(;i) Obiter : — Whore a case is refer- I 

red by a single rludge to a Division Doncli for j 
deciding a dillicnlt (]UCstiori of law, the Heiich j 
hearing it is competent to deal with all the ! 
points wliether of law or fact involved therein, j 
and IS not bound by the single Judge’s finding | 
till i con. Similarly a Eull Dench can interfere, | 
when it finds that some point has been wrongly i 
decided l)v the refi rring Dench (b). Chiranji ■ 
Lai Shah y. Baiikta Chari, 12 P.W.U. 1910 : 

r> hid. Cas. H38. j 

JOIINSTONK and S(’DTT-SMITH, .1.1. | 

ll'fcrenn's (o) 1 D.R lOOfi ; 127 P K. 1892; I 
24IMI. 1S99; 18 All. 132, I). {b) 10 P.H. 1891; 

91 P It. 1898, Ji. ! 

(21) Ss. 20, 92— Di.^piite about sueeession to 
trusteeship cannot be referred to arbitration — ■ 
Application to file aw.ird in such eases— Juris- • 
diction of Court. See MAHOMKDAN Daw 
(W.^KK), No. 5, i) Ind. Ca.s. 219. 

(22) S. ?/ — Tran\Ur of suit—Hujti Court — 

tiuborihno te C<'^iirt Concurrent jinisdic- 
tinn — Posituni of Court, ; 

I'uder S. ‘2-1 of the Code of 1908, the High , 
Court and the 1 listrict Court have concurrent 
jurisdietion to direct the transfer of a suit. 
'riu‘ High Court c.iii dirt*ct a transfer even after | 
the application for the ‘J.iinc purpo.se has been j 
refused by the District Court. 

'Pbe Court of a ^Funsif is subordinate to the , 
High Court within the meaning of S. 24. | 
Hari Nath Biswas v. Dcbendra Nath Biswas, ' 
11 218- fj Ind. Cas. 771. I 

MOOKEIMKE and VlN(‘ENT, .7.1. j 

! 

(23) S, li I —Transfer of case — Disti ict Judge • 

— Assistnni Judge — Order of transfer of a 
claim upirardsof Ils, 10 000 from tJm Court 
of first Cla^s Subordinate Judge to the j 
Distiict Court — Order jmssed by Assistant ; 
Judge — liombnu Civil Courts -4c( (XIV of : 
ISOO), I 

A suit, wherein the plaintiff claimed 
Rs. 18,197-13-0 from the defendant, was filed in 
the Court of the First Cla.ss Subordinate Judge 
at Poona. After the syit had been heard 
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by that Judge for some days, the defendant 
applied to the Court of the District Judge for 
transfer of the suit to another Court. The 
District Judge transferred the application to 
the Assistant Judge for disposal. The latter 
heard the application and ordered that the suit 
be transferred to the District Court a* Poona for 
trial. 3'ho plaintiff objected that this order 
was without jurisdiction 

Held (1) that it appeared from the Dombay 
Civil Courts Act (XTV of 1809) that an .Assist- 
ant Judge was not a Judge having jurisdic- 
tion co-ordinate with that of the Di.strici J udge. 
He was, therefore, not a Judge of the District 
Court, which alone had jurisdiction to transfer 
the case under S. 21, Civ Pro. Code, 1908. 

(2) That, under S. 21 of the Code, the Dis- 
trict Court might withdraw any suit and try 
and di.^po.sc of it. Here the suit withdrawn 
was for a .sum exceeding the pociiniarv juris- 
diction of the .\ssislaiit Judge, and he there- 
fore could not tr)" and dispose of it. He, there- 
fore, was not a J udgo of a L>istrict Court as con- 
templated by the section, which must bo a Court 
of unlimited pecuniary jurisdiction. Haji Umar 
Abdul Rahiman v. Gustadji Mancherji Cooper. 
12 Bom. L.H. 354. 

Scott, c..i., ami Citvndavakkaii, j. 

(2S-a) S. 21 — See XV OF 1882 (PUKSY. 

S. C. Courts), No. 2, 11 O.W.N. r>G2. 

(24) S.tH, O. XXXIX, r. cl. (J) AppU. 
cation to District Munsif for disobedience 
o/ad interim —Transfer of appli- 

cation by District Judge — Jurisdiction — 
Extent of pou'ors of transfer under S. 2i — 
Notice of transfer to party. 

An interlocutory ap.ijlicatir)u pending before 
the District Munsif to punish the defendant 
for disobedience of an ad interim injunction 
granted by the Munsif cannot be transferred 
from his file to the file of some other Court by 
the T)istrict Judge or the High Court. 

S. ‘24 of the C.P.C. dees not apply to such 
cases. 

When the Di.^tricL Judge transfers a case 
under S. 24, on the applic.ition of a party, he 
should, lieforo passing the order of transfer, 
give notice to the opposite party. 

If, however, the applicant invites the District 
Judge to transfer the case of his own motion, 
and the Judge orders the transfer without 
giving notice to the opposite party, the order of 
transfer is not liable to be set aside on the mere 
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grounJ of want of notice, the irregularity not 
being material but only a defect of form. 

Bellapy Press Co. Ltd. v. Venkata Row, H 

M.L.T. 374. 

MUNRO and KUISHN.\S.\\VMY lYKU, .1.1. 
lieferetice 20 ^I. 378, ii. 

(25) S. — Kjfeciof — Previous order iu ej:e- 

culion — Ues-judicaia. 

Where a decree has been interpreted in a 
particular sense as between the parties, that 
interpretation has the foree of res^jtid'icatn, and 
the subsequent ainendraent of the law has no 
clloct on this question. The Collector of 
ShajahaiipUF v. Kunj Bobari Lai, 7 A.D.J. 
190 = 5 liid. Gas. 210 -32 A. 210. 

Knox and PIGGOTT, .J.J. 

(2G) Ss. 38, 39, (). 21 -Tninslor ol decree 
passed by Civil Coiut for executitin to a Ileiit 
Court. See Execution of Dkcuek, No. 17, 
13 O-C. 119. 

(20- u) S. 39 — See No. 20, supra. 

(27) -S’. 47 — JJecreecontaiiiiiu/ penal clauses — 
Relief against penalty iii cd'eeuiion. 

Whore a decree contains penal clauses, relief 
as again.-it the penalty cannot be granted in exe* 
cution proceedings. The general rule is laid 
down in S. 47 of the Code-, which has been 
generally held to exclude all questions rebiting 
to the validity of the decree. Dayaram Jesa- 
jnal y. Adamji Karimji, 1 S.L.li. 1 = 7 Ind. 
Cas. 563. 

Hayward, j.c. 

<28) S. 47 — Suit for mesne profits —Main- 
tainability. See ACT IX OF 1887 (PROVE. S.C. 
Courts), No. 2, 7 lud. Cas. 187. 

(29) S. 47 — Unrecorded co-sharer whether 
representative of recorded tenant. See ACT Vill 
OF 18S5 (BENGAL TENANCY), No. 54, 7 Ind. 
Cas. 7G9. 

(29'a) S. 47 — Right to question validity of 
decree in execution. See EXECUTION OP 
Decree, No. 22-^/. 8 ind. Gis. 2G. 

(29-5) S. 47 — See Nos. 3, 3 a and 4, supra. 

’(30) Ss.47t 49, O. r. 2 —E-reention pro- 
ceeduujs — Res judicata— to 
contest validity of order -Objection by 
judgnicnt-debtor not heard as decree -holder 
dropped proceedings — When rule 2 appli- 
cable — Contest between assignee of decree 
and execution purchaser of judgment- 
dehpir^s interest — Question lohether regular 


j CiY. Pro. Code (1908) — (Continued). 

suit is maintainable^ irJwn not (f practical 
importance — Assignee of decree ^Etiuiiies 
I ami defences available to iudgment-dehtor. 

I A party to an execution proceeding, who 
allows an order for execiiLiori to be pas-ejl 
against him at oiH* stage of tlie procei'ding where 
ho had an opportunity to eontost the validity 
of that order, cannot be permitted, at a subst*- 
j quent stage of the proceeding, to re-open the 
i whole matter in controversy (a). 

j This principle is based on the assumption 
I that the person tleb.irred had an opportunity to 
I contest the validity of the order. It has 
I consi*qucntly no applic.ition when it i.s pnned 
! that bln're was no ad judication by reason of the 
failure of the decree-holder to pro^tcule the 
exeeutioii proceedings with due diligence. 

I Consequently, where there has been no 
judici.il determination (d tlio objection oi the 
judgment-debtor by reason of the default of 
the decree-holder, it cannot be held that the 
previous order operates as an effeeti\ti bar to an 
enquiry into the meni-s of tlie objection on ihe 
occasion of .i subsequent application for exi'cu- 
tioii. 

I In eases, to which the jirovisions of O. XXI, 
rule 2 of the Code, arc applicable, if appropri- 
j ate appli(MtioM has not been made within the 
I prescribed tune, the alleged pa\ iiienl, or s iiis- 
j faction must bo ignored, .ind the party, a ho 
I seeks tlic beiieiit thereof, cannot indirectly 
; obtain an extension of the pi rii)d of Inniialion, 

I on the ground that the rjiie-^tion falls within 
I the scope of S. 17 and may be dutenninetl 
i thereunder, 

I 

j Whore the contest lies between the assignee 
of tho deeroo and the exeeutioii purchaser of 
the interest of the judgment-debtor in the 
properties covered by the decree, and the latter 
makes allegations of fraud and conspiracy 
between the decree-holder and the judgment- 
debtor in the matter of the assignment of the 
decree, O. XXI, rule 2, h is no application to 
the case, which falls within the scope of S. 17 
under which the matter may be investigated. 

The question whether a legular suit is rn iin- 
taiuable for the determination of the question 
of fraudulent assignment, or vvh< 3 ther it (iUght 
to bo determined in execution pioccedings, 
docs not become one of practical importance, 
where the Court, in which the question has 
been raised, is the Court competent to cxceuto 
the decree as also to entertain the suit. The 
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matter is one of form, and the Court will not, 
by a strict adherence to the form, defeat the 
ends of justice. 

Under S. 49 of the Code, the assignee 
of a decree stands in no better position than 
the assignor, and takes it subject to all the 
equities and de.fciicos subsisting at the time of 
the assignment which the judgment-debtor 
could have asserted against it in the hands of 
the judgment -eredit(ir, notwithstanding that 
the as.-»igm;e may have had no notice thereof. 
Mon Mohon Karmakar v. Dwarka Nath 
Karmakar, 7 Jnd. Cas. 55^ 12 (v.U.J. 312. 
Mookmimkf. and C.MtNDl'KF, .u. 

lUierenevH :—{a) H C. 51 ; 11 G-U-R. 113; 
8 I. A. 123 ; r» A. 2G9 ; 11 I.A. 37 ; 7 A. 102 ; 
11 I.A. IHl, F. 

(31) /r, lot, cl. (i), O. A’A7, n\ 80, Of* 
O. XJjJTI, r. (1) (/) — Deposit by judijuient- 
debtor — Older seitiiuf aside or refusiiuj to 
set aside sale — Appeal — Second appeal. 

A deposit by the judgment-debtor to set aside 
a sale can only be made under R. S9 of (). XXT. 
It does not come under S. 17 of the Code. 

An order refusing to receive it and to set 
aside the sale, or an order setting aside tlie sale, 
is made undc?r R. 92 of (). XXT, and an appeal 
lies to the District Judge under O, XLlll, R. 
1 (/), and no second appeal lies to the High 
Court. Sita Nath Roy v. Hare Krishna Sahu, 
G liid. Cas 573. 

HOLMWOODand SKAU^nJHDTN, ,1.1. 

(32) S't. 47, JM — Kxecution of decree — 
Question relatimj to execution — Question as 
to what was sold at execution sale— Inhe- 
rent power of Court to rectify mistake — 
Ros judicata — Question of mistake. 

The question of what was sold at an execu- 
tion sale is a question relating to the execution 
of the decree ; and no decision as to the validity 
of the decree or as to the validity of the sale 
held under the decree on the ground of fraud 
can possibly operate as res Judicata in a ques- 
tion of mistake which occurred in the execution 
proceeding itself. The Court has full jurisdic- 
tion under S. 151 of the Code to rectify it. 
Ekadashi Das v. Chandra Mohan Shaha, 7 
Ind. Cas. 01. 

HOLMWOOl) and CHATTKRJEE, .JJ. 

(33) Ss, 17, J.'iS — Fxecuiion— Fraudulent 
decree — Separate suit or application — 
Nullity — Remedy against fraudulent decree 
— Application for execution treated as suit — 
Rules of pi'ocedure, alteration in — Retros- 
pective effect. 


Civ. Pro. Code (1908)— (Confi7l^^ed). 

A judgment or decree obtained by fraud upon 
a Court binds neither the Court, which passes 
it, nor any other Court ; and its nullity upon 
the ground of fraud, though it has not been sot 
aside or reversed, may be alleged in a collateral 
proceeding. 

Tn applying thi.s rule, it matters not whether 
the judgment impugned has been pronounced 
by an inferior or by the highest Court of 
Judicature in the realm, but in all cases alike 
it is competent for every Court, whether supe- 
rior or inferior, to treat as nullity and judgment 
which can be dearly shown to liave been obt<ain- 
ed by manifest fraud. 

Where a decree has been obtained by fraud, 
the rtjniedy is by a separ tto suit and not by an 
application under S. 47 of thr Code (n). 

No person has any vested rights in procedure. 
Alterations in the procedure are always retros- 
pective unless there be some good reasons 
against it (^j). Shamsheryar Khan y. Gopal 
Chand, 7 Ind. Gas. 11. 

KNOX and KARAMAT HUSAIN, JJ. 

Tiefert^nces ;—(.*) 9 M. SI ; 21 C. 605 ; 21 C. 
51G; 2G C, 320 ; 3 C.W.N, 395 ; 27 C. 197; 
20 A. 370 ; 2 H.L.C. 257 ; 1 Jo. and Lat. 178 ; 
G Tr. Kq., R. 509 and 20 B. 515, li. (b) App. 
G. 003; 3 Q,B. 100; 9 B. and S. SO, 37 L.J. 
Q.B. 80 ; 87 L.T. 510 : 10 W.R. 540 ;8 B. 511 ; 
12 C. 583 ; 18 B. 1 2 ; 21 B. 822 ; 27 M. 538 and 
14 M.L.J. 310, if. 

(31) S. is — Decree for sale upon mortgage 
passed before lyOH — No curtailment of right 
to execute — Application of section— Retros- 
pectiiw effect Statutes. 

The right to cnf«3rco the execution of a decree 
is a subst intivo righ,t. That right cannot be 
last without an express provision of law to that- 
ofToct. 

A decree for sale of mortgaged property was 
passed while .\ct XIV of 1882 was in force. 
Twelve years expired, but the decree was not 
satisfied. In the meantime. Act V of 1908 was 
passed, S. 48 of which was made applicable to 
all decrees. Held that the decree passed before 
the passing of that Act could be executed more 
than twelve years after the date it was passed. 
No statute shall bo so construed as to have a 
retrospective operation, unless such a construc- 
tion appears very clearly in the terms of the 
Act, or arises by necessary and distinct impli- 
cation. Statutes are to be construed as operat- 
ing only on cases or facts which come into 
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existence after they are passed. Kounailla v. 
Ishri Singh, 7 A.L.J. 420^6 Ind. Gas. 188. 
KNOX & Kakamat Husain, jj. 

(36) 5. 4# — Decree — Execution— Application 
to execute decree — Attachnwnt of property 
— TransniisHum of decree by Dnroda Court 
to British Com t— Application to execute 
decree by attachnuj other pioperly in 
British India — Idmitation, 

The plaintif! obtained a decree in the 
Ainreli Court (H.H. the (laekwar’s territory) 
against the defendants for Rs. 0,727 on the 
17th July. 1803 An application to execute that 
decree was made in 1804. A second application 
for the purpose was made on the 10th July, 
1005, wherein the prayer was for attachment of 
whatever moveable property of the defendants 
that might be found at whatever place within 
the jurisdiction of the Amroli Court. The Court 
made the order of attachment. Subsequently, 
on the plaintill's application, the decree was 
transmitted for execution to the High Court of 
Bombay on the 25th July, l‘J00. The plaintiff 
applied to the High Court, on the 1.5th October, 
1909, to execute the decree by attaching the 
moveable property of defendant No. 2 in 
Bombay. The detendant No. 2 objected that 
the application was barred by the provisions of 
S. 18 of theC.P.C. (1908). 

Held that the plain i ills 's a^ipli cation to the 
High Court was a .substantive applic.ition with 
regard to the property in Bombay which was 
not the subject olany previ«jiis application; and 
that, having been made more than twelve years 
after the d.itc of the decree, it was barred by 
the provisions of S. 48 of the C.P.G. (1908). 
Jeevandas Dhanji and Ranchoddas Chatur- 
bhai, 12 Bom. L.R. 844. 

SOOTT, C.J., and rtATCHELOR, .J. 

(3d-a) S. 48 — See No. 170, supra, 

(35-a*i) S. 48^ (). XXf, 1 J —Execution 
application, effect of striking off — Attach- 
ment, subsisting, remocal of — Fresh appli- 
cation or one ancillary to the previous 
application— Twelve years* rule in execu- 
tion proceedings to be strictly observed. 

An order directing an application for execu- 
tion to bo struck off the file does not in itself 
necessarily involve the removal of the subsist- 
ing attachment, but the passing of such orders 
as have the effect of striking off the application 
for execution, and at the same time, allowing 
the attachment to remain in force, ought to 
be discouraged* 


Civ. Pro. Code (1908)-— (Confintu;d). 

The question whether an application for 
execution is only ancillary to the previous 
application or is a fresh application is to bo 
decided according to the circumstances of 
every case. 

I The twelve years* rule laid down in S. 48, 
i C.P.C., is a salutary one and its evasion should 
! not be permitted. Execution proceedings 
I should not be allowed to be dragged on beyond 
twche years merely because it suits the con- 
venience of the decree-holders. 

If a decree- holder desires to come to terms 
with his judgment-debtor in such a manner as 
to allow a longer period than twelve years for 
the satisfaction of the decree, ho may enter into 
a fresh contract. Mahadco Prasad v. Hyder 
Mehdi, 8 Ind. Gas. 727. 

PlGGOTT, .I.G. 

References :~18 A. 482 ; IS A. 49 ; 8 0.0. 
152. B. 

i'Ab-b) S. 49 — Sec No. 30, supra, 

(3G) S. 55 (3) and (4)— Competency of execut- 
ing Court to imprison judgment debtor after 
applying for insolvency. Sec ACT HI OF 1907 
(Provincial Insolvency), No. 8, 83 P.W. 
R. 1910. 

(37) s. GO (1) (i) ami O. HI, r, 48 (l^-Exe- 
cuiton of decree — Attachment — Bay of 
Military Assistant Huujeon— Exemption 
ftom attachment under Army Act 1881 [44 
it 15 Vie. c. 58), s. 144—lieJusal by ojjiccr 
commanding to comply with order of attach- 
ment — Erocedure to be adopted by Civil 
Court, 

Held, that the pay of an Assistant Surgeon 
in the Military employ is absoutely protected 
from atrachment in execution of a decree, 
(S. 144 (3), proviso 1, Army Act, 1881, 44 & 46 
Vic. c. 58) because such an officer is not a 
‘public officer’ within the meaning of S. GO (i) 
C.P.C., 1908. 

Where an officer commanding refuses to 
comply with .in order of attachment of the pay 
of an officer which is liable to such attachment. 

Held, that the Civil Court ought to act under 
the provisions of O. XXI, R. 48 (3), C.P* C., 
1908, that is to say, the Court should proceed 
to recover from (lovornment, for the benefit of 
the decree-holder, the sums which should h.ave 
been stopped out of the judgment-debtor's pay 
and remitted to the Court by the officer autho- 
rised to disburse the judgment-debtor’s pay, 
leaving the Government to settle up as it pleases 
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with its ollicer, the judj'nient-dehtor. Oakes 
& Co. Ltd., of Madras v. Mr. J.P. Discarcie, 
10l*.K. 10J0 ---2:j P.W.U. 1010-5 Iiid. Cas. 
802. 

JOHNSTONK and SHAK DIN, J.1. 

(37-i) S. 03— -See No. 40, infra, 

(37-a) S. 04 — Attaohnioiit of holding before 
jadgment— Surrender of holding during attach- 
ment— Effect. See Attachment, No. l-a, 
8 Ind.Cas. 70. “ 

(37-b) Ss. 01, 115, (). 23, r. 10 See ACT I 
OF 1801 (Land AcgcismoNj, No. 14, 7 Ind. 
Caa. 481. 

(33) S. ?*i Afiricnltural bind — Order of 
Collector refnsimj to intervene after attach, 
nunit of land — .Vo appeal. 

Where a Civil Court by its order, after 
jittMchment of agricultural land, sent the 
record to the Collector, it amounts to an enquiry 
whether he wished to intervene, and where the 
Colleetor, by an order of his, refused to interv(‘uc, 
no appeal lies against the Collector’s order. 
Raja Ram v. Durga But, 5 IMl. 1910 (Rev.). 
Dousik, r.(b 

(39) S. id — Jtateahle distribution ^ applica- 
tim for - -Notice to / iwil decrce-liolders, nccessitij 

of. 

Held thill, iipplications for niU'iihlo dislribu- 
tion should be dealt with after notice to the 
rival decree-holders, whose interests may be 
seriously atfeeted thereby. Ikbar Husain 
(Saiyad) v. Jafar Ali Khan (Nawab), 13 O.G. 
282. 

EVANS and PlGC.OTT, J.CH. 

(40) 73, t\3 — Rateable distribution among 
decree- holders — Transfer of decrees to the 
Court where rcnlisation takes plahe — 
Application for execution to the Court 
reahnng numey^ necessity of. 

The object of S. 73, C.P.C., is twofold, 
firstly, to prevent uunoccssary multiplicity of 
execution proceedings and to obviate the 
necessity of each and every decree-holder 
separately attaching and .separately selling the 
property, and secondly, to secure an equitable 
administration of the property by putting all the 
decree-holders upon the same footing and mak- 
ing the property rateahly divisible among them, 

Ueld further, that S. 295 of Act XIV of 1882 
(corresponding to S. 73 of the present Code), 
did not require the transfer of a decree to the 
Court where the process of realization take& 
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place as a condition, and therefore a fortiori it 
is nut necessary for the decree-holder seeking 
I rateable distribution to apply for execution 
j of his decree to the Court where the rcali.sation 
I takes place. Mohan Lai (Lala) v. Humayun 
I Jah (Prince Mirza), 13 0. C. 291. 
j Evans and Lindsay, j.ck. 

(40-u) S. 80 — See No. 0. supra, 

(41) S- 91 — Powers of Advocate-CTcneral. See 
Act 111 OF 1888 (Gity of Bomhay MuNrtq- 
PALITY), No. 3, 12 Pom. L.H. 274. 

(42) S. U2 — Suit against malmnt of a gaddi. 

The appellant instituted this suit ag.iinst the 

resiKindent, who was admitted to have been for 
)'ears Mahant of the Gaddi alleging various 
breaches of trust ;iud asking for removal of the 
respondent from his trusteeship and for a 
declaration that the property entered in the 
schedule to the pl.iiut was trust pr'pcrty. 

Held, that the case came within S. 92 of Act 
V of 1908 and therefore under sub section (1) of 
the section the suit could not be enterbaiued 
unless instituted in conformity with the provi- 
sions of the sub-scction. Shco Ratan Boss v. 
Audhesh Narain, 13 0.0. 177. 

CHAMlElt and EVANS, JJ. 

(42-rt) S. 92 -See No. 21, supra. 

(43) Ss. 92, 93— Persons entitled to use the 
property — Declaration of right — Permission to 
sue. Sec SPECIFIC RELIEF ACT, No. 22, 7 
A.L.J. 797. 

(44) Ss, ^2, 11.5— Suit with Advocate-Ueue- 
raVs sanction in respect of jmblie charities 
— Court Fee — Court Fees Act ( VII of 1670), 
Sell. II, Art. 17, Vl — Sti iking off a prayer 
for relief— Ad vocate-ffeneraVs sanction if 
necessai y — ln(erlo€ utory order — Revision 
by High C 'urt. 

A plaint in a suit under S. 92. C.P.G. (1908) 
(relating to public charities), should bear a 
Gourt-fee stamp of Rs. 10 only, as required by 
Art. 17, cl. vi of Sch II of the Gourt Fees Act 
in). 

Where the plaintiffs in such a suit, being 
ordered by the Judge to value the suit and pay 
ad valorem Gourt-fee on sueh value, moved the 
High Court, without waiting for the dismissal 
of the suit for non-compliance with the order : 

Held — That the order in effect amounted to 
a denial of jurisdiction, and, though interlocu- 
tory, was a fit one for interference in revision 
by the High Court. 
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A prayer for relief iii a plaint in such a suit, 
not covered by those specified in S 92, may be 
struck off on the application of the plaintiff, 
the sanction of the Advocatc-dcneral for strik- 
ing off auth a prayer being unnecessary (6). 
Ramrup Das y. Mohunt Shiyaram Das, 1 1 C. 
W.N. 932-7 Tnd. Cas. 92-12 C.L.J. 211. 
JIOLImVoOD and CHVTTKU.TKK, .1,1. 
lieferenccs : — (n) 19 GO; 21 A. 200, relied 
on, (b) 33 C. 789, R, 

(44-n) S. 93 — See No. 43, snpra. 

(45) S, 9V — Sint iifum tiqrconient by Kaniara i 
of Malabar Tunrad tujainst siica-ssnr — 
Necessity of joinder of other members — 
*Misjoindei' in S. 99 Whether includes 
* noii-Jomder/ 

Where a suit is brought, upon an arrange- 
ment entered into by a Kani ivan, against the 
successor of that Karnavan, tlic sueccssor- 
Karnavan represents all the other meinbers of 
the 'J’arwad, and it is unnecessary to inako the 
other meinbers parties. 

The word ‘misjoinder’ in S. 99, C.P.C., 1908, 
includes ’non'joinder.’ Ekkanath Eachara 
Unni Valia Kaimal v. Manakkat Yasunni | 
Elaya Kaimal, 7 ]Sr.L.T. 102-5 Ind. (’as. 774 i 
= 20 M.L.J. 314. ' 

W IllTK , C . J . , K II I SH X \ SA W M Y [ VE H , .1 . , 

References:—! M. 428, D\ 21 M. 373 (38-2), i 

r. ' 

(46) S, loo — Second appeal — Pi^int of lair — 
Whether decree fraudulent ^ pimclnswn of 
law from facts. 

A Gnding of the lower appellate Court that 
a certain decree is not fraudulent i.s not a 
finding of fact, but is a conclusion of law arrived 
at from facts found and is, therefore, amenable 
to reversal in second appeal. Deo Nagar Roy 
V. Ram Sewak Mahto, 5 Ind. Cas. 398. 
HOLiMWOOD and CHATTEIMKK, JJ. 

(47) S, 100— Second appeal — Question of fact 
— Jurisdiction of Uujh Court. 

Where the High Court, in deciding a second 
appeal, said that, on a careful consideration of 
the evidence and the circumstances, it thought 
the appellant must succeed : Held, that it 
went beyond the limits open to the High Court \ 
in second appeal. Jaggannath Mahapatra Y. | 
Ram Kristo Mahapatra, G Ind. Cas. 7G0. I 
Jenkins, c.j., and Doss, j. j 

(48) 8. 102 — Second appeal — Nature of suit 
cognizable by Small Cause Court — Suit for 
damages /or cutting away crop. 


I CiY. Pro. Code ( 1908 ) -(Continued) , 

I Til a suit for damages between two sets of 
i rnn/n/.s, the plaintiff alleging that the defend- 
j ant had wrongfully eome and cut away the 
j crop on his land, the Courts below found that 
I the defendant had no possession or title in the 
; land and was, therefore, liable to damages. In 
I second appeal by the defendant : 

! Held that no second anneal lies in this 
i case (a). 

j Held, further, that, altjiough a question of 
! title r.o laiul has been tried, ii was tried inei- 
. dentally, .and, tlierefore. the si'cond appeal was 
: incompetent (5). Manhodh Acharya y. Ananta 
j Karu, G Ind. C.is. 415. 

: HOIiM^VOOD and SHAUFUDDIX. .1.1. 

References (a) 17 C. 707, F: 25 M. 540, 
J). (b) 2 C. 470 ; 1 C.L.U. 33, /•’. 

i (49) S. 102 — I‘\iiluro of Cvinsideratioii — Suit 
. by auction purchaser for refund of purclia-«» 
money. See KXHtJlJTIOX SALK, No. 3, 12 

J3om. L.R. 723. 

(5C) S. 102 — Second appeal— Suit to enforce 
payment of ‘ hegar.’ See ACT XVIII OK IS81 
(0. J*. L\s\j RKVKNUK), No. I, G N.L.R. 
117. 

(.50-ii) S. 104 (cl) (i)— See No. 31, supra. 

(51) Ss. 101, lO'i — Inter pretation of statate<{ 
-Retrospective effect — Appeal— Order re- 
fusing to file an award made in 1009— Ap- 
plication in i9(hS, 

The Code of Civil Procedure, 18S2, granted 
no appeal to a higher tribunal from an order 
refusing an application to have an award made 
a rule of Court, but the Co^le of 1908 does 
grant such an appeal, ride S. 104 (/). Whore, 
therefore, an application was nude on the 19th 
Septf-iubcr, 1908, to make an award a rule of 
Court, and the application was rejected on the 
18th June, 1909, held that the provisions 
neither of S. 151 nor of S. 104 of the Code 
applied, and the rippcal vv.is nut maintainable. 

A Court will not ascribe retrospective effect 
to new laws affecting rights, unless by express 
words or necessary implication it appears that 
such was the intention of the legislature (^g). 
OaJraJ Lai y. Ramdin Lai, 7 A.L.J. 1070. 
Knox and GliIKFIN, J.i. 

Reference: —(a) G Q.15. 23, R. 

(52) S,104, Sch, 11. r. 11 — Indian Arbitra- 
tion Act (IX of 1H99), S. 10— Arbitra- 
tors — Reference to arbitration -Difference 
in opinion of arbitrators on a question 
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of law — Stntevient of a special cane ftnr 
the oinnion of the Court — Appeal from the 
Courts order. 

The parties to a suit agreed to refer their 
disputes relating to the properties in suit to the 
arbitration of two persons ; and a consent 
Judge's order was obtained. They further 
agreed to refer to the same arbitrators their dis- 
putes with regard to properties which were not 
the subject-matter of^the suit. The agreements 
provided that, in ciiHo of disagreement between 
the arbitrators, which provciiied them from 
making an award, the matter in diflereiiee was 
to bo referred to an umpire who slnmld mako 
the award. The two arbitrators difYored on a 
question of law arising in the arbitration. 
There was no reference to an umpire. But the 
arbitrators i‘ach expressed his opinion on the 
question and referred it for opinion to the High 
Court in the form of a special case, under the 
C.B.C., IbOH, Sell. H, r. 11, and the Indian 
Arbitration Act, S. 10. It was decided by the 
Chamber Judge. An appeal was preferred 
against his decision : 

Held that no appeal lay, since the special case 
was in no sense an award. There wa.s no award 
which could be adopted by the Court by the 
mere expression of its opinion ; but there was 
simply a statoincnt of a question of law lor the 
opinion of the Court. The case was not, there- 
fore, one which fell under r. 11 of the second 
schedule of the C.B.C., 1908 ; but it fell under 
S. 10 of thn Indian Arbitration Act, in so far as 
it related to the second agreement. Pursho- 
tumdas Ramgopal y. Ramgopal Hiralal, 12 
lloiii. L.R. 852. 

Scott, (j.j., and Batch si. on, j. 

(52-e) S. 105 — See No. 51, supra. . 

(53) S. 105 (2), O. 43, r 1 {u) — Power of 
Chief Court on appeal against order of remand. 
Bee PUE-KMPTION, No. 40, 80 P.L.R. 1910. 

(64) S. 107 (2), 0. 1, r. 10, O. 23, rr. 1 and 3 
— Revocation of probate by first Court — Com- 
promise in appellate stage — Legality — Peti- 
tioner for revocation if can withdraw entire 
proceeding pending appeal by objector. See 
PROHATK, No. 3, 12 C.L.J. 91. 

(65) S. 108, O. XXII, rr, 4 and II — Second 
appeal — Death of respojidcnt — Change of 
law of Limitation — Limitation Act, 1877, 
Sch. II, Art. 175 C, — Limitation Act, 
1008, Sch. IT, Art. 177 —Curtailment of 
3 years into 6 months — General Clauses 


Civ. Pro. Code (1908) — (Continued), 

Act (X of 1897), S, 6 — Abatement as 
against some respondents without whom 
the suit cannot proceed — Effect as against 
others. 

An application to bring on record the legal 
representative of a respondent, who died when 
the old Limitation Act (1877) was in force must 
be dealt with under the now Act of 1908. Such 
an application must be made within six months 
from the date of the respondent’s death under 
Art. 177 of the Act of 1908, and the benefit of a 
three years period under Art. 175 C. of the Act, 
of 1877 will not avail. S. C, General Clauses 
Act, 1897, has no application so as to preserve 
the older period of limitation, which is not a 
rule of substantive law. 

Where an appeal abated as against some of 
tho respondents (Co-uralars of a nc^'osom) with- 
out whom tho appeal c.annot be prosecuted as 
against tho rest, tho appeal should bo dis- 
missed as against .all. Arayil Kali Amma ir. 
Pelappakkara Manakal Sankaran Nambudri- 
pad, 7 lAf.L.T. 115 = 6 liid. Gas. 420 = 20 M.L. 
J. 347. 

ariHLKK and KUISTTNASWAMI lYEU, JJ. 

Deferences : — 11 A. 408 and 11 Bom, 11. C.R. 
117, F. ; OB. 2G, I ), ; 29 :^l. 529, H. 

(86) S. 109. cl. (/) — Frivy Council Ap2eal — 
Order of remand — Decision on cardinal 
question. 

Where, in a suit for the winding up of a 
partnership business, the first Court directed 
an account to bo taken, and the High Court on 
appeal disagreed with th.at Court m respect of 
the respective liabilities of the parties, and 
remanded the suit for a fresh taking of the 
accounts : 

Held thibt the decision of the High Court on 
this cardinal r-ucstion as to tho respective liabi- 
lities of the dilTerent parties is such a decision as 
to constitute such a final decision on the points 
in issue as to amount to a decree in suit. 
Dwarka Nath Sarkar y. Haji Mahomed 
Akbar, 7 Jnd. (Jas. G22. 

Brett and Vincent, jj. 

Deferences : —18 I.A. G ; 15 B. 165 ; 22 I. A, 

1 : 17 A. 112, follotved, 

(96-a) S. 109 (c), O. ALT, r, S—Privp 
Council Appeal — Case fit for appeal. 

In 1902 a decree received a certain interpre- 
tation by tho Court. In a subsequent proceed- 
ing the High Court decided that the interpre- 
tation given in 1902 operated as res judicata»^ 
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CIy. Pro. Code (1908) — (ContinuLed)* 

Against this order of the High Court, the 
decree-holder applied for leave to appeal to the 
Privy Council : 

Held that it was not a fit case for appeal to 
His Majesty in Council. KunJ Behari Lai v. 
Colleotop of Shahjehanpur, 8 Ind. Caa. 485. 
JoHHStANI.EY, KT., C.J.,and BANERJI, 
J. 

(67) Ss. LOVy 110 — Privy Council Appeal — 
Leave to appeal — Subject-matter not exceed- 
ing [is. lO^OOi) — Certificate granted in con- 
nected cases — Same guestion iniolved — 
Fit case jor appeal to Has Majesty in 
Council, 

Applications were made in several connected 
appeals for leave to appeal to Jlis Majesty in 
Council. SomO of them satisfied the require- 
ments of S. 110 of Act V of 1008, and the 
certificates were granted. One of them, however, 
did not satisfy the requirements of the .section 
but involved the same question as did the 
others. 

Heldy that, in view of the fact that the same 
question was involved in all the appeals, the 
cerciticato should he granted, even in the appeal 
which did not satisfy the requirement ■? of S. 1 10. 

Makund Sarup y. Richard Ross Skinner, 

5 Ind. Cas. 583. 

Stanley, c.j., and Baneiui. j. 

(68) Ss. I09y IlOy O. 11 y v. lO—Oi'dcr reject- 
ing appeal fur failure to furnish security 
for costs — Order a (firming decision of the 
Court beloiVy meaning of — Final order pass- 
ed on appeal^ meaning of. 

Where an appeal had boon rejected for failure 
oil the part of the applicant to furnish security 
for costs under Order 41, r. 10, heldy that the 
order rejecting the appeal w.is not one affirming 
the decision of the Court below within the 
meaning of the last paragraph of S. 110, Civ. 
Pro. Code. 

Held further, that the order in question was 
not “a final order passed on appeal” within 
the meaning of S 109, Civ. Pro. Code. 

Radha Kishen y. Jamna PrasacI, 13 O.C. 69. 
CHAMIER and EVANS, O.J.C. 

References W.R. 102; 10 W.R. 3 (F.B.), 
8 C.W.N. 296 ; 30 C. 679 ; 32 B. 108, R, 

(&8-i) S- 110 — See Nos. 67 and 58, supra, 

(88-a) S. 113, O. 46, r. 1— See ACT VII OF 
1889 (Succession Certificate), No. i-a, 7 
Ind. Cas. 806. 


CIy. Pro. Code (1908)— (Continued). 

(59) S, llo — Kevision — Evidence^ misappre- 
ciation of — Whether ground for revision-^ 
IJerar and Central Provinces — Applicabi- 
lity of the Code. 

The mere fact that one item of evidence has 
been given undue weight or niisapprcciated is 
not a sufficient ground for niterferorice in revi- 
sion under the Code of Civil Procedure (ai. The 
new Code of Civil Procedure is applicable to 
Borar and there is no dijorcncic between Berar 
and the Central Provinces with regard to the 
High Court’s power of revision under the 
Ct)dc (h). Babu v. Mt Parwati, 6 N.L.R. 
49 -6 Ind. Cas. 429. 

SKINNEK, A..I.C. 

References (a) 4 N-E.R. 184 k 11 C. 6 (P. 
C.), iC 2 N.Ij.R. 72 (77i, I)\ Notification 
No. 687, dated 10th INI.ty, 1906 and Notification 
No. 919, dated 2Gth March, 1909, R. 

(60) iS. ifo — Wrong decision on limitation — 
Rerisuni, 

\ wrong decisii^n as to limit.ition or as to the 
jural relation between the parties does not 
necessarily involve any material irregularity or 
illegality in the exercise of jurisdiction, so as to 
make it a ground of revision under S. 115 
of the Code. Karinam Sama Row alias Yen- 
kata Naranappa v. Roddam Yencoba Row, 
6 Ind. Cas. 745. 

MiLTiER, J. 

(61) S. llo — Order granting an application 
to sue in forma pauperis -Revision. 

An order of a Subordinate Judge, granting 
an application to sue in forma paaperiSy can- 
not be revised. Malik Muhammad Ayub v- 
Malik Muhammad Mahmood, 7 A.L.J. 741. 
Kakamat Husain and Chamiek, .t.j. 

(62) S. 115 — Dooreo— Refusal to exerci.so 
jurisdiction — Appeal. See ACT VI If OF 1885, 
fBENGAL Tenancy), No. 46, 5 lud. Cas. 158. 

(63) S. 115 — Resident’s Court at Aden — 
Bombay High Court’s revisionary powers. See 
Act II OF 1864 (ADEN), No. 1, 12 Bom. L.R. 
149. 

(64) S. 115 — Meaning of “case” — Revision 
of interlocutory orders. 8*30 REVISION, No. 1, 
72 P.W.R. 1910. 

(65) S. 115— See ACT VIII OF 1885 (BEN- 
GAE TEN.\NCY), No. 10, 14 C.W.N. 788. 

(66) S. 115 — Revi.sion of order of Civil Court 
refusing sanction to prosecute. See SANCTION 
TO PROSECUTE, No. 2, 14 C.W.N. 806. 
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Civ. Pro. Code (1908) — {Continued), 

(67) S. 115 — Ocdiir ivifusin'^ tc a,dd parties " 
Revision— Moan inf» of “case ” in S. 115. See 
PAUTIKS, No. I, 13 O.C. 109. 

(6S) S. 115 Interference with interlocutory 
order. See ACT IV OF 1893 (PARTITION), 
No. 1, 7 Tnd. Cas. 436. 

(69) S. 115- OtluM- remedies open to parlies 

— Interference in revision. See Sl’KCIFKJ 

RKOIKF act. No. 5, 4 S.L.U. 80. 

« 

(69-o) S. 115 -See Nos. 5, .37-6 and 44, 
sujna. 

(70) S. i [ j, (). XXXIX, It. 7 — Tn^iiwctinn of 
disputed projwi tij — Inventm /y, preparation 
of — Couit's poirci to diiect takiinf of inren- 
torij — Hiijh { ourt's poirer of i elision — 
Jnfei tncutorji order. 

Under O. XXX IX, U. 7, of the Civil Proce- 
dure Code, the Court may not only allow 
inspection of the disputed property, but may 
also direct the preparation of an inventory of 
the structures, fixtures, and movables on the 
premi-ses whndi are claimed liy the plaintifl. 
But the Court will take care to iniposi* as little 
inconvenience as possible on those on whom 
the order is made. 

If irreparable injury would bo caused to one 
of the litigants if the niait(n’s were not set 
right, tHe High Court will interfere with an 
interlocutory order made by a Subordinate 
Court in the exercise of its discretion. Amjad 
Aii y. Ali Husain Joltlir, 6 Lnd. Cas. 574. 
Mookkujkk and Caknulff, j.j. 

References: — 4 Ind. Cas. 8ul ; 14 C.W.N. 
147 ; 10 C.L.J. 407, It, 

(70-a) N. and Orders XVI and A'A'Fi — 
Process, refusal to issue, on wroiuj qiid I 
insuflicicnt [/rounds — H.r elusion of evidence ' 
— (Ironnd for renuind — Summonses, poirvr | 
of Court to refuse to issue — Ci'oss-ejcamina- j 
tion, fixation of limit of time for. \ 

An application for issue of summons to a ' 
witnes.s must, as a Tule, be granted by the 
Court, and the quesC, vhethcr the application 
is made within a reatilSjiable time is only to be 
decided when, afterwards, owing to the failure 
of the witness to attend the Court, an adjourn- 
ment is prayed for by the party summoning 
such witness. Process may not be issued if 
the witnesses arc described vaguely. But if 
witnesses do not appear after being served, the 
party calling them has the right to have them 
re-summoned. 


Civ. Pro. Code (f908) — {Continued), 

A Court has no power to fix a limit of time 
within which the cross-examination of a parti- 
cular witness is to be finished, and where such 
a limit w:is fixed and the examination conclud- 
ed, it was held a good ground for remand. 
Amik* Ali Khan v. Kulsum Be^am, 8 lnd. 
Cas. 418. , 

PKKIOTT, -M?., and LlNDSVY. A.J.C. 

(71) 6'. l3o, cl, (?) — Relurninfj from Court — 
Privilet/e of exemption from arrest — Jlow 
far a/iplicablc — Arrest in execution of a 
decree — A/i/teal. 

The rospomlent obtained an ex parte decree 
; against the appellants at Benares. The appel- 
I hints made an application to have the decree 
I set aside. They, being residents of Bombay, 
came from that place to Benares to look after 
their case. They put up at a Dak bungalow, 
and attenilcd the Court on the •27th of March, 
1909. 9’’hoir application to set asidg the decree 
was dismis^nd. They came back to the Dak 
biing.ilow and thence proceeded to llic Railway 
station, 'riicy tickets for Allahabad and 
wercSiMted ni the train when thtjy were arrested 
in execution of the decree. Held, under the 
circumstances, they could not be said to be 
returning from a tribunal, within the meaning 
of S. 135, C.P.C., 1908, and consequently they 
were not entitled to exemption from arrest 
(a). 

Held, further, that an orJer directing the 
arrest and imprisonment of a’ judgment debtor 
in execution of a decree is apiiealable. Ardeshar 
Framji Bhtimgapa v. kalyan Das, C A.L.J. 
912^32 A. 3 -3 lnd. Cas. 46. 

BANFIMI and TUDBAhL, J.I. 

References : —{a) 1 T\r. 317, not approved ; 14 
B.L.R. 13, R. 

(7‘2) S. 139, L,.nd O, IX, r, 3 — Evidence Act (I 
of 1873), S. 37, cl, 7 — Process, service of, 
proof of — A ffidavit of identifier sworn before 
pleader — Honorarij Magistrate — Signature 
of Magistrate —Judicial notice. 

Order IX, rule 5, Civ, Pro. Code, is only an 
enabling provision enacted for .a special purpose 
only. 

A plain til! filed, in support of proof of a ser- 
vice of process on the defendant, an affidavit 
sworn in the Bar Library by the identifier 
before a pleader who is also an Honorary 
Magistrate. The ^lunsif! refused to accept 
the affidavit, and directed the plaintifl to have 
an affidavit sworn before the officer of the 
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. Civ. Pro. Code (i90S)— {Continued). 

Court appointed for that purpose. The plain- 
tiff not having complied with this, the suit was 
dismissed for default : 

Beld, that the Munsiff was right in refusing 
to accept the affidavit ; that S. 139 of the Code 
contemplates that at the time when an Honor- 
ary .Magistrate administers tlie oath, he shall 
be acting in his official capacity as a ^lagistratc, 
and that the provisions of S. 57, clause (7), of 
the Evidence Act, as to the Court’s taking 
judicial notice of the signature of an Honorary 
ISlagistrate, should be interpreted in the same 
way. Ramjiban Bhuttacharjee y. Ahmed 
Khan, 5 Ind. Cas. 587. 

BRKTTand SlIAKFlJDDlN, .1.1. 

(73) S. HI. Order IX, r. .<>, O. XXI, r. 103— 
it'* - hen ri ng— K.rec ut ion })rnreed i ngs. 

An application for rc-hoaring of execution 
proceedings is maintainable under Order iX, r. 
9, and is no^ barred under Order XXI, r. 103. 
S. 141 of the new Code has deliberately changiid 
the provisions of the old Code as in S. G17. 
Safdar AH y. Kishun Lai, 12 C.L J. 0-=7 Ind. 
Cas. 241. 

llOLMWOOD and CHATTF.KJKK, J.J. 

(74) S. 144 — Principle i f a^Jidiciihlr to restore 
a sale under an ex parte deaee set aside — 
Subsequent contested decree ij revives whole 
decree — Civil Procedure (Joae (Act XIV of 

S. 106. 

Where an e.r parte decree .ind sale under it 
were .‘■’ct aside and after a rcdie.iring a decree 
was again passed against the judgineni-dehtors. 

Held, — that the principle of S. 144, C.P.C., 
cannot be availed of to set aside the order set- 
ting aside the sale. 

When a decree has once boon set aside under 
S. l08,C.P.C.(ActXlVol*lS.y2), it cannot by any 
subsequent proceeding bo taken to be revived. 
If a decree is passed against judgment -debtors 
on re-hearing, it is a new decree aud doe.s not 
revive the former decree. Raghunandan Singh 
V. Jagdia Singh, 14 C.W.N. 182 -.3 Ind. Gas. 
30. 

Stephen and Chatteiuee, jj. 

(7'1-n) S. 144— See No. 4, supra. 

(75) S. 146 — Modijication of decree, if can be 
made by llrst Court after appeal preferred. 

S. 148 of the new Code does not authorise the 
first Court to modify the decree or extend the 
time allowed by it for the execution of a kabu- j 
liyat, after an appeal has been preferred from 
that decree. 


CIy. Pro. Code (1908)— (Con/inned). 

The only Court which can pass such order,, 
after an appeal has boon preferred, is the 
appellate Court. Mohunt Parmanand Das. 
Ooaaain v. Kripaaindhu Roy, 14 C.W.N. 584 

G Ind. Cas. 276. 

BKETT and SHVRPUDDTN, .J.I. 

j (7()) S. 148 - Plaint— Insulliricnt stamp — Kx- 
! tension of time — Power of Court. See COURT 

i Fees \CT, No. 17, 0 Tnd. Cas. 421. 

i • 

I (77) S. 148 — Power tooxtond time for paying 

i pre-emption money. See PRE-EMPTION. No, 
j 47, 140 P.W.K. 1910. 

' (78) Ns. 1 AS, 140 — Enlargement of time by 

Court -Court-fee, poirer to make up deficit 
j cm V of— Small Cause Court — Registrar, 
piu/'cr of, to enlarge time. 

When a party asks for enlargement of time 
and invites the Court to m ilio an order under 
, S. 149, or under that sec'-ion read with S. 148 
■ of the C.P.C., an application should bo made 
to the Court, and the record ought clearly to 
' indicate that all the circumstances have been 
brought to notice of the Court, which, with full 
• knowledge thoreof, has, in the exercise of its 
discretion, made an order entitling tlio plaintiff 
i to make up the deticiency of Court-fees within 
the time fixed under S. 1J9 or within any addi- 
tional period allowed under S. 148 (a),^ 

Whore the Court in its discretion called upon 
the plaintiff to piy the deficiency of Conrt-fee 
within a tune fixed by it, but that order was not 
carried out ; 

Ifeld that S. 149 did not assist the plain- 
tiff, and if the deficiency was paid afior the 
period of limitation the suit should be dismi.ss- 
ed (b). 

S. 149 of the C.P.C., 1908, has not brought 
about any change in the law so .as to entitle a 
plaintiff, who has obtained time under S. 149 
and has f.iiled to carry out the order of the 
Court, to make up the deficiency of Court-fee 
on a subsequent day without an order for 
enlargement of time under 9.Jl48. 

The Uegistrar of a Sm« Jauso ^Ourt is nob 
competent to make an order under S. 148 of the 
C.P.C., 1908, for enlargement of time. Budhan 
Shah Y. Sita Nath Shah, 7 Ind. C.as. 578. 
Mookerjee and Carnduff, .jj. 

References: — (a) 6 Tnd. Cas. 424 ; 12 C.L.J. 
62; 14 C.W.N. 882, D. (5) 34 C. 20; 4 C.L.J. 
421 ; 11 C.W.N. 38; 1 M.L.T. 355 (F.B.) ; 27 
C. 376 ; 2 C.L.J. 70 ; 9 C.W.N. 844, F. 
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Civ- Pro. Cede {1909)— ‘{Continued), | 

(79) Ss. 148, 151 — Pre-emption or n^demp- 
tion cascH — Court’s power to extend time fixed 
in decree. See MOUTOAGC (GKNKRATd, No. 38, | 
'7 Ind. (’as. 30. 

.(80) Ss, 148, ir)2, O. 20, R. ^-^Enlargement ' 
of time by Cmtrt— Power of Coutt to cn- 
lojrge time suhseguent to decree. 

Held, that the general provisions of S. 148 
•of Aet V of lyOH relate only to proceedings an- ' 
tecedent to the passiiig of a final dccroo ; and 
that, when one such decree has boon passed, 
■the power of the Court is limited V)y the general 
■prineipic that, once a judgment has been pro- , 
nounced and the decree signed, such final decree ■ 
cannot be altered except under the provisions j 
of S. Uy2 or Order X.\, Rule 3 or those relating ' 
to review of judgment, except in cases in which i 
power to grant further extension of time has 
been expressly reserved to the Court. Narondra 
Bahadur Singh v. Ajudhia Prasad, 13 O. C. 
28 -6 Ind. Cas. 413. i 

I 

EVANBand PlOGOTT, J.(’S. I 

(v80-^'0 S. 149— ‘See No. 78, sujirn. 

(81) S. im — TnhereiU panwrs of Court -Excr- \ 
else of the powers —C(>tti t— Discretion. 

(i obtained three money decrees against M ' 
in the Small Cause ('ourt at Poona ; and in ■ 
execution thereof got attached a sum of money 
belonging to M and lying in the Court of the ; 
First Class Subordinate Judge at Poona. M’s j 
brother P then sued for and obtained a declara- 
tion that this money was not liable to be j 
attached. G, in the meanwhile, withdrew the ; 
amount from the Court in satisfaction of his 
decrees. Gn P’s application, the Small Causes 
‘Court at Poona, in virtue of the power-j reserved j 
by S. 151 of the Civil Procedure Code, 1908, ] 
ordered G to reply the money into the First ' 
Class Subordinate Judge’s Court at Poona. 

Held, that an order could be made under 
•S, 151, only if it was necessary for the ends of 
fusticc or to prevent the abuse of the process of 
the Court ; and that it could not bo said to be 
'necessary for either purpose, because P had 
already a decree which he was entitled to exe- 
cute in the First Class Subordinate Judge’s 
• Court at Poona. Ganesh Narayan Sathe y. 
Pupuahottam Gangadhar Katve, 11 Bom. I 
JL.R. 1312=--34 B. 135-^4 Ind. Cas. 595. j 

Scott, c.j., and Batchklou, j. 

I 

.(62) S. 161 — Court, inherent power of — Order 
made by mis-representation mid mistake — 
Power to cancel. 


Civ. Pro. Code (1908) —(Confiniied). 

Whore a Court dismissed a suit or default 
under misrepresentation and by mistake : Held 
that it had inherent power to cancel that order, 
as soon ns it was apprised of the fact, and to 
try the suit. Sri Adwaitanand Tirthoawami 
Y. Baaudeo Hand, C Ind. Cas. 208. 

BttETT and SHARFUDDIN, JJ. / 

References : 6 C.L.J. 002 ; 3 M.E.T. 41, F. 

(83) 8 . 151— Inherent powers of High Court. 
—See ACT lit OK 1907 (PROVTNCIAIi iNSOL- 
VENCV), No. 1. 14 C.W.N. 586. 

(84) S. 151 — Amount drawn by Commission- 
er in excess of his fees— Attachment for reco- 
very of that amount — Power of Court. See 
ClV. Pro. Code (18S2), No. 233, G Ind. Cas. 
330. 

(8.5) S. 151 — Partition suit — Decree drawn 
up by mistake on Court-fee shirnp — Inherent 
power of Court. See IbVUTITION, No. 13, 7 Ind. 
Cas. 94. 

(8S-a) S. 151— Contingency not provided by 
Legislature — Inherent power of Court. See 
LANDIiORD AND TENANT, No. 47, 7 Ind. Cas. 
846. 

(85-5) S. 151 — See Nor. 19, 32 and 79, supra, 

(86) S. 161, 0. 21, r. 29, and (). 41, r. .5— 
Stay of eccciUion — Power of Appellate 
Court, 

In this case, execution of a decree of 1907 
was stayed pending decision of a counter case 
brought by the judgment-debtor R.B.K. against 
the decree-holder. That suit was dismissed 
and an appe-U from this order of dismissal was 
presented to the Chief Court. R.B.K. now 
prayed that execution of the decree of 1907 
might bo stayed poudifig decision of the appeal. 

Held, that inough the case is not provided 
for by O. 21, r. 29 of the new Code (S. 243 of 
the Code of 1832), S. 151 of the new Code meets 
the case, .and the Chief Court has power to stay 
execution pending the appeal. 

It does not follow that an order cannot be 
passed simply because there is no express sec- 
tion in the Code providing for the passing of 
such an order. O. 21 , r. 20, does not prohibit 
anything by implication. An appellate Court 
has, generally speaking, as full powers as the 
original Court, and, in the absence of any ex- 
press provision to the contrary, the appellate 
C/Ourt can do, while the appeal is pending, what 
the original Court should do while the suit was 
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Civ. Pro. Code (1908)— (CW/mu^d). | Civ. Pro. Code (1908)— (Con^inM^df). 

pending before it. Sardarni Bhagwan Kaur (91) S. 152 and O. 45, r. 13— Scope and effect. 
Y. Rani Harnam Kaur, 82 P.R. 1910=149 See Decrke, No. I, 11 C.L.J. 165. 


P.L.R. 1910. 

CHEVIS, J. 

References 33 0. 927 ; 130 P.R. 1008, R . ; 
41 P.R. 1904, not F. 

(87) S. 75/. O. XXI, JT. 97, VO—Resist- 
ance by outsider to delivery of j^sscssion 
to decree-holder — Inherent jxnoer of Court 
— Order for deliver y of ^iossessioii to decree- 
holder. 

The inherent powers of a Court may he exer- 
cised in favour of or against a person, who is 
not a party to the original suit («). 

Therefore, although the (hv. Pro. Code makes 
no express provision for the case of resistance 
to delivery of possession to the decree-holder, 
by a claimant other than the judgment-debtor 
who is not in possession and who makes no 
bona tide claim to bo in possession cf the pro- 
perty, yet S. 351 of the Code, which recognises 
the inherent power of a (>ourt to make such 
orders as may he necessary for the ends of 
justice, completely covers the case, and the 
Court can order possession to be delivered to | 
the decree-holder in such a case, Radhika 
Mohun Shah v. Gyan Chandra Shah, G Ind. 
Cas. 120. 

MookeujEE and Teunon, JJ. 

References: — {a) 10 C. 109; 10 T.A. 171, R. 

(88) S. 151, (). 41, r. 23 — Remand by appel- 
late Court when suit not disposed on prelimi- 
nary point — Inherent power of Court. See 
Parties, No. 3, 7 Ind. Cas. 75. 

(89) S. lo2 — Accidental sliy or omission ^ 
meaning of — Amendment of judgments, 
decrees or orders. • 

Held, that the test whether a Court can make 
an alteration under S. 152 of Act V of 1903 is, 
whether the order as it stands represents the | 
intention of the Judge at the time he made ' 
it. If it docs, then a mistake in it cannot be | 
treated .as an accidental slip or omission which | 
may bo corrected under tbe section. Ashik 
HuBain y. Madhi Hasan, 13 O C. 114. 

Chamier, j. 

References (1003) P.D. 88; L^K. 12 

P.D. 146 ; L.R. (1896) 1 Ch. 141 ; 20 Q.B.D. 
698, R. 

(90) S. 152— Powers of amendment. See 
Practice, No. 2, 37 C. 649. 

(90-a) S. 152— See No. 80, supra. 


(91-fl) S. 154 — See No. 3-a, supra. 

(91-6) S. 158 — See No. .33, supra. 

(92) O. i, R. 3 — Vur chaser— Mortgagee — 
Conditional sale — Party, addition of — 
Jligh Court, revisional poirer of, 

A, *1 tenant under X, executed a c'^nvoyance 
of his holding in favour oT B. X sued to eject 
B on the ground that the holding was non- 
transfprable. A applied to be made a party to 
the suit, on the allegation that the conveyance 
was in reality a mortgage by conditional sale, 
and that he himself was still in possession. 
The Court refused the application. 

Held, that, to prevent multiplicity of litiga- 
tion A should have boon made a party defend- 
ant. 

Held further, that, as the application of A 
had been improperly refused, it was eompotont 
to the High Court to interfere. Dwarka Nath 
Sen Y. Kisori Lai Oosain, 11 C.L.J. 420 = 14 
C.W.N. 703 --G Tnd. Cas. 540. 

MOOKERJEE and TEUXON, JJ. 

References'.— n C.L.J. 420, F. 

(93) (). /,r. H ; 0. //, r. 3 — Misjoinder of par- 
ties and causes of action — Practice — Pro- 
cedure. 

The word “ .same” which precedes the words 
“act or transaction ” in O. 1., r. 3, Civ. Pro. 
Code, governs also tbe words “ series of act or 
transactions ” and must be read before these 
words also. Before a plaintiff can join several 
persons .as co- defendants in the same suit, two 
conditions must be fulfilled ; first, the relief 
.sougnt .agjiin.st the defendants, whether jointly, 
severally or in the alternative, must arise from 
the same act or transaction or from the same 
series of acts or transactions ; and secondly, 
there must arise between the plaintiff and all 
the defendants some common question cither 
of fact or law. 

The plaintiff may in one action unite several 
causes of action against several defendants, 
provided that all such defendants arc jointly 
liable in respect of each and all of such causes 
I of action, and the condition precedent to the 
I plaintiff being allowed to join several causes of 
' action against several defendants is that such 
defendants must all have a joint interest in 
the main question raised by the litigation, and 
causes of action joined in one suit against 
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Cly. Pro. Code (1908) — (Continued) , 
sovcral defendants anust bo causes of action in 
which tho defendants arc all jointly interested. 

Tt is not necessary that every defendant 
should be interested as to all the reliefs ehiim- 
ed in the suit, but it is necessary that there 
must be a cause of action in which all tho de- 
fendants are more or less interested, although 
tho r(‘liof asked against them may vary. 
Umabai v. Bhavu Balvant, 11 Bom. L.R. 199 
- 3 Ind. Cas. 1(15 B. 358. 

DAVAU, .J. 

(94) (). T, ?*. S—Partieft, addition of — Ad- 
ininistf atinn suit — I rartice, 

If a person, helonging to a body of persons 
on whose behalf the suit has been filed, claims 
to 1)0 adde<l as a party, he must show that his 
inten'sts will be seriously affected to his pre- 
judice if he is not allowed to come in. He 
must show that the conduct of tho suit is not 
in proper bands or that action is being taken 
by the parties, who purport to represent him, 
in some way whiidv is prejudicial to his inter- 
ests. 

In an administration suit, it is extremely 
undesirable that imlividual creditors should bo 
inldod as parties, unless they show some very 
strong reason tint the person, who has filed 
tho suit on their behalf, is not conducting it in 
tho proper w.in . It is not enough that they 
should be willing lo bear their own costs. 
There is considerable delay caused by a fresh 
party coming in, and the costs of other parties 
consequently are iiicrca'^ed. Yasanji Tricamji 
& Go. V. Ismailbhai Shivji, 1 1 Bom. L.R. 
1051 31 B. V20. 

M.UM.BOD, .1. 

(95) <K /, r. —Parties, non-joinder of — 
Suit when not liahjc to he dismissed, ^ 

On appeal the plaintiff’s suit was dismissed, 
on tho ground that the plaintiff’s sons were 
necessary pirtie^ to the suit and tho plaintiff 
refused to implead them notwithstanding tho 
defendants’ objection in the Original Court. 
The plaintiff applied for revision. It appeared 
that no issue on tho point was framed iind 
the period of limitation for the suit had not 
expired at the date of hearing of the application 
for revision. The plaintiff had no opportunity 
of adducing evidence on the plea of non-joinder 
and wiis not shown to have been directed by 
tho Court to bring his sons on tho record. 

IlcJd, that, under the circumstances of tho 
case, tho order of dismissal must be set aside. 
Umri Mai v. Jai Qopal, 217 P.L.R. 1910. 

Rkid, c.j. 


CIy. Pro. Code (iWS^) —(Continued), 

(96) 0,1. r. 10 — Adding of parties to suit~^ 
Person only indirectly interested — Power of 
Court — Jurisdiction^ questkm of. 

The addition of persons, who are only in- 
directly affected and not directly interested in 
the issues between the plaintiffs and the de- 
fendant, as parties to tho suit, is a question of 
jurisdiction ; and the Court has no power, 
under (). 1. r, 10 of tho Code, to add persons 
only indirectly interested as parties to the suit. 
Pandit Rup Chand v. Fateh Chand, 6 Ind. 
Cas. 36. 

Knox and Kauamat Hussain, .j.i. 
Ueferenees 1 Ch. D. 487; 61 L.J. Ch. 
319 ; 66 L.T. 570 ; 40 W.R. 5‘20, rediedon. 

(97) O. I, r 10 — Ordc: refusing to .Add parties 
— Failure to exercise jurisdiction— Revision, 
Sec Parties, No. 1, 13 O. C. 109. 

(07-a) O. 1, r. 10 — See No. 54, supra. 

(98) O. J, r. 10 (2) —Plaint — Amendment- 
Substitution of frroper plaintijf —liar of 
limitation — Computation — JAmitation Act 
(IX of WOH), S, ‘di. 

Suit on a promissory note executed in favour 
of M, by R and V as plaintiffs through their 
mother and guardian, M. In second appeal 
it was found that the suit could not be maiu- 
tained unless M was tho plaintiff. An applica- 
tion was then made to substitute H as plain- 
tiff. 

Held, that M can be made a plaintiff on such 
application under O. 1, R. 10 (1) C.P.C., 1908 
(a). 

The utmost that could be done would bo to 
date the amendment as of the date on which 
the Court of first instance ought to have made 
it, and that could not be earlier than the date 
of application (b). , 

The effect S. 22 of the Limitation Act 
1908, is that, in a suit of the kind, the mistake 
to be corrected under 0. 1, r. 10 (1) must be 
corrected before the limitation period of the 
suit expires. Subbaraya Iyer and others v. 
Yaithinaf'a Iyer & another, 7 H.L.T, 186 ~ 

33 M. 115 = 5 Ind. Cas. 931. 

MfLLERand Sankaran Nair, jj. 
References :—(a) 30 M. 419, Ji. (6) 20 M. 467. 

(c) 21 B. 580 it 14 C. 400, R. 

(99)*0. I. r. 10 (1) — Party — Addition and 
substitution of accounts, suit for — Bona 
fide mistake — Mistake of fact or in law— 
Administration, order for, when relates 
hack— High Court's power of interference- 
interlocutory order. 
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Civ. Pro. Code (1908) — (Continued). 

(>. T, r. 10, sub. r. (1) of the Code of Civil 
Procedure is applicable only to cases whore it 
is established that the suit has been improper- 
ly instituted through a ho'nn fide mistake, but • 
such mistake may bo one of fact or of law. 

Three of the five heirs of the testator, viz., < 
A. H and *0. after the decision by the lower 
Court as to the invalidity of the will in a suit 
for construction of the will, and durinj; the pen- 
dencyof an appeal against that decision, insti- 
tutedasuit against the representatives in interest 
of the executor and the other heirs for accounts 
After the suit for construction of the will was ■ 
withdrawn, owing to advors« decision of the ' 
question by a Full Bench, A and D, one of the 
shcb.iits under the will, after obtaining letters 
of administration, applied in the account suit 
that they be substituted or added as parties and 
that B and C might either bo removed from the 
suit or transferred to the category of defend- 
ants. 

Held, that A and D were to be added to and 
sulk-^tituted for the parties, and they wore en- 
titled to maintain the suit. 

Although an act done by a party, who -iPer- 
wards becomes administrator, to the prejudice 
of the estate, is not made good by subsequent 
administration, yet if tlic act is for the benefit 
of the estate the order relates back, so that, by 
virtue of the appointnnmt, the admini!r.trator 
is able to recover against such persons as have 
interfered with the estate, and thereby to pre- 
vent it from being prejudiced and despoiled. 

It is within the powers of tlie High Court to 
interfere with interlocutory rjrders, if the Court 
is satisfied that such interfernnee is needed in 
the interests of justice. Charu Chunder Dutt 
Y. Sarat ChundeF Singh, 12 (J.Ij.J. 537. 
^roOKF.RJT and SHARFUDDIN, JJ. 

(100) O. I, r. lOj clause (.7 ) — Land Acquisi- 
tion Act (/ of IS94),S. 'Vi addition 

of — Revenue-sale, purchaser of — Hifii 

Courts revisionnl power of, ; 

During the pendency of proceedings before a 
Band Acquisition Collector, the property ac- 
quired was sold for arrears of revenue. The 
sale was confirmed after the Collector had made 
his award. At the instance of the defaulting •' 
proprietor, the Collector made a reference to the ■ 
Civil Court, upon a question of apportionment of ; 
the compensation. The purchaser applied to i 
the Civil Court to be made a party to the pro- j 
cecdings, but his application was refused. ' 

27 


Civ. Pro. Code (1908)— (Con/taued). 

Held : that the purch.aser at the revenue sale 
was entitled to lic made a party to the proceed- 
ings, but he could urge only such objections as 
might have boon taken by the defaulting pro- 
prietor. His special rights, if :i.ny, as a revenue 
Siile purchaser, must be asserted in a separate 
suit (rt). 

Held also : that, when the Court below has 
improperly refused to join a person as a party 
to the proceedings, it is campotent to the High 
Court to intnrferc(5). Promotha Nath Mitra v. 
Rakhal Das Addy, 11 C.KJ. 120=^G Ind. C.is. 
54G. 

MOOKKRJKK and TRUNON, .1.1. 

Refetences : —(a) 34 C. 451 ; 12 C-VV.N. 1)8 ; 
12 C.W N. 085, D. Ih) 21 C. 5.S0, F. ; 13 C. 90, 
D. 

(101) O. I, r, Fi -Non-joinder of parties — 
Objection not taken at earliest opportunity 
— Waiver. 

Where the defendants did not object to non- 
joinder of parties at the earliest possible oppor- 
tunity, but waited so as to preclude the plain- 
tilTs from making an application to the Court 
for adding parties within the period of limita- 
tion : 

Held, that the objection must bo deemed 
to have been waived. Debi Saran Sahi Y. 
Mahabir Singh, 7 Ind. Cas. 102. 

JOHN STANIjRV, C.J. and CrRIFFIN, J. 
(101-a) O. //, r. ii—Chiiot for arrears of rent 
or nie'iue profits not barred by a previous 
suit for possession of the same, property — 
DiO'erent causes of action. 

Ill cases governed liy the new C.P.C., the 
relief sought in a ci.iim for arrears of rent or 
mesne profits of immoveable property and the 
relief wought in a suit for the recovery of that 
immoveable property must be regarded as based 
upon distinct and .separate causes of action, and 
heiico the restrictive provisions of (). TI, r. 2, 
do not affect the claim.ant's right to bring two 
separate suits for the recovery of the property 
and for arrears of rent or mesne profits, which 
become duo before the suit for the recovery of 
the immoveable property was instituted. 
Dubash Kader v. Fakeer Meera, 8 Ind. Cas. 
445. 

Bkll, j. 

References : — 3 L.H.R. 56, discussed ; 11 M. 
151 ; 19 C. G16 at p. 617 ; 12 C. 482, Jl. 

(102) O. II, r. 2 (.7) — Declaratory suit for 
partition — O^nission of relief — S^porate 
suit — Limitation . 
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Civ. Pro. Code (i90S) -{CMitmued), 

fn (1 prior suit, the plaintiffs sought for a 
declaration that a certain Will executed by 
their father was null and void inasmuch as bo 
had no right to dispose of Iw Will the ancestral 
joint property. One of tlie defences raised in 
that suit was that the suit was barred by 
flection 42 of the Specific Relief Act, as the 
plaintiffs, being out of possession, had failed 
to ask for possession. The subordinate Judge 
held that the plaintiffs, and the defendants 
wore in joint poss(*ssion, and hence overruled 
this pica of the defendants. The case went up 
to the Privy Council, but nowhere did the de- 
fendants ehallengo the finding of the subordi- 
nate Judge. Later on, the plaintiffs brought 
this suit for partition of the property : 

Held, that, under the circumstances, the 
second suit was not barred by the provisions of 
Order IT, rule 2 (3) of the Cede of (Hvil I’ro- 
ceduro, 1908. 

Held, further, that the second suit was not 
barred by limitation, inasmuch as it had been 
brought within twelve years from the date of 
the subordinate Judge’s decision in the prior 
suit. Kanhaya Lai v. Kunwar Lai Bahadur, 
7 Tnd. Cas. 284. 

STANLEY, P.J. and OlUFFIN, .1. 

(iO2*<'0 O. TT, r. 3. See No. 93, 

(103) O. V, r. a — Service of siimmonfi-Dc- 
Jemlant — Ex parte decree — Court's inherent 
poirers to set it aside — hiinitation Act (IX 
oflOOS)^ Art, 1(11 — Knowledge oj the decree, 

S. 79 of the Code of 1RS2 (O. V, r. 1(5 of the 
present Code) contenipl.itcs three distinct 
classes of service ; (1) on the party in person; 

(2) on that party’s duly appointed agent ; and 

(3) upon any other person on behalf of that 
party. The law contemplates the thin’ class 
of service, only when the party cannot himself 
be found 

The Court has inherent powers to set aside 
ex parte decrees of its own, upon any sufficient 
ground or when it appears that failure to do 
so would result in an abuse of its own processes; 
but it cannot exorcise those powers so as to 
override the provisions of statutory limitations. 

The term “ knowledge ” used in Art. 1(51 
of the Limitation Act, 1908, means no more 
than knowledge of the fact that a decree 
of the kind is in existence : it docs not embrace 
knowledge of the contents and general effect of 
the decree. Abdool Hoosein Essufally y. 
Esmallji Abdool Hoosein, 12 Bom. L.R. 4G2. 
Beaman, j. 


Civ. Pro. Code (\W1%)— {Continued) • 

(103-^/) O. V, r. 17 — Summons posted at 
the house of a person known to have gone to a 
particular place — Validity. See ACT XXT of 
1886 (OUDH RENT), No. 7, 13 O.C. 54. 

(103-b) 0. VI, r. 17. See AMENDI^IENT 
No. 4-fl, 8 Tnd. Cas. 79. 

(104) O, VII ^ r. 7 — Suit for cancellation of 
sale-deed hij vendor and for recovery of 
projK'rtics — Decree for unpaid put chase- 
money — Jurisdiction, 

In a suit for the catlcellation of a sale-deed 
and for recovery of properties comprised in the 
sale on the ground of failure of consideration, 
the Court is justified, on the principle of 
O. VTT. R. 7 of the O.P.C (Act V of 1908), in 
giving the plaintiff vendor a decree for the 
amount of the purchase money that, it finds, 
was not paid to him. Mahalinga Pathan v. 
Tirumalai Pillai, 8 M.L.T. 433-8 Ind. Cas. 
64. 

MUNUO and SANK /VK AN NAIR, JJ. 

(104-a) O, 7, r, 17 — Amendment of plaint — 
Deliberately deferred till decision of an- 
other suit — Not bona fide mistake. 

Although r. 17 of O. VTT is in wider terras 
than S. 53 of the old Code, amendments are 
still to bo made on such termp as may bo just, 
and this cannot mean that they may be allowed 
so as to defeat the object of limitntion and of the 
rules as to the framing of suits. 'Thus generally 
an .amendment should not be allowed, save 
when the plaintiff by soitk? mistake or misap- 
prehension has failed to put things properly 
before the Court. 

An amendment will not bn allowed where 
the amendment was deliberately not sought to 
be made and was deferred till the failure of 
another suiu made it clear to the plaintiff that 
without amendment he had no chance of 
obtaining the relief he desired. Maung Than 
Daing v. U The, 8 Ind. Cas. 600. 

P.\RLiP3TT, J. 

(106) O. S, r, G—Set off' — Sum ascertained — 
Right to sue — Joint — Not several. 

The defendants in a suit cannot claim to set 
off, as against the plaintiffs, a sum for which 
they could not have sued without making 
another person a party to the suit. Uma Nath 
Das Y. Monsur All Howladar, 11 C.L.J. 406=:= 
14 C.W.N. 186 = 5 Ind. Cas. 570. 

HARINGTONand WOODROFFE, JJ. 
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(lOfi) O. 8, r, 6—Kiiula of set-off^Washerman 
not returning articles made over to him — 
Right to set off value of articles against his 
wages. 

There ^re two kinds of set-off : (1) statutory, 
.ind (2) equitable. Statutory set-off can he 
claimed as*of right under O. 8, r. fi. C.P.C. 
But this provision of the law is not exhaustive, 
and does not take away any rights of equitable 
set-off which parties would have independent of 
it. Such sot-off should J)c allowed only where 
the Court deems it equitable to allow it. So if 
a washerman loses some of the articles given to 
him to wash, his employer is entitled equitably 
to set off the price of those articles when paying 
him his wages. Maiden v. Bhondu, 77 P.K. 
11)10=108 P.W.U. 1010 = 115 P.L.K. 1910. 
Scott-Smith, .t. 

(lOfi-n) O. TX, r. 5. Sec No. 72, supra. 
(100-ft) O. TX, r. 9. Sec No. 73, supra. 

/107j Sell. 7, O. ,9, r. 8, Sch. TI, S. 8^ Arbitra- 
tion — A ppliration by arbitrator for extension 
of period allowed for inaJeing award — Dis- 
missal for default. 

Tho arbitrator applied for extension of period 
allowed for making the award. The plaintiff 
failed to attend Court on the date fixed in the 
case and the Court dismi.ssed the suit. 

Held, that the action of the Court was 
harsh ; when a case is under arbitration, a Court 
should not hastily dismiss the suit for non- 
appearance in Court of the plaintiff. Much 
less should this be done when tho arbitrator 
has made an application for extension of time 
for filing award. 

Held also, that, when an arbitrator asks for 
extension of time and th«re is no reason to 
suspect that, being in collusion with either party, 
he is wilfully delaying matters or that in any 
other way there is bad faith in his conduct, 
tho Court should always grant reasonable ex- 
tension. Mussammat Ram Kaur y. Seth 
-Hultani Chand, 29 P.L.B. 1910. 

.TOHNSTONR, .T. 

(108) O. IX, r. IS, O. XLVIT, r. 1— Ex parte 
decree— Summons m)t served upon defe'nd- 
ant— Review of judtpncnt— Application 
' beyond time — Excuse of delay — TAmitation 
Act (IX of 1901), Art. 16 1. 

The plaintiff filed a suit against the defendants, 

A firm of merchants at Glasgow, and served the 
writ of summons, upon a Bombay firm who 
were not agents of the defendants. An ex parte 


CIy. Pro. Code (iWZ)— (Continued). 
decree was passed on tho 29th March, 1910. On 
the 8th May 1910, the plaintiff served the de- 
fendants with tho decree demanding execution. 
The defendants applied on the 1st August, 1910 
for review of the judgment. Tt was contended 
on behalf of the plaintiff, first that an vr jkirte 
decree could not be sot aside by an application 
for review ; and, secondly, that the application 
was time barred, whether it was an application 
to set aside the c.v parte decree or an applir-ation 
for review'. 

I Held that, as there was no ser\M>c of sum- 
I mens on the defendants, and as they conse- 
I qucntly were prevented from laving their do- 
j fence before the Court, th.it was a sufficient 
! cause for granting the application for review 
i of judgment and thereby setting aside the 
I ex parte decree. Bhavaksha Ruttonji Bo- 
! monji V. Hugh Hogarth and sons, 12 Bom. 
j L.R. 8%. 

Bkaman, j. 

I (109) O. XI, r. 12 — Order for discovery when 
! allowed and disallowed. See A<'T I OF 1894 
(Band Acquisition), No. r>, 12 C.L..7. r>or>. 

(110) O. XT. r. 21— Penal Code. Ss. 17r> 
and 188 — Difference between seetion 1,36 of 

* the old. and Order XT. Rule 21 of the new 
Code — Disobeying order for production or 
insfiection of documents. 

Held, that a party to a suit failing to comply 
with an order for production or inspection of 
documents can bo dealt with only in the 
manner prescribed by Order XT, Rule 21, and 
is not punishable under S. 17.5 or any other 
section of the Penal Code. Ram Chand v. 
The Crown, 15 P.W.R. 1910 (Cr.). 

S.K AuTiiun Reid, c..j. 

(111) O. XT. r, 21 — Jurisdiction of Court to 
strike out difence of defendant of its own 
motion. 

Held that a Court has no power to strike out 
the defence of a defendant of its oum motion 
under r. 21 of Order XI of tho C.P.C. Lala Das 
Y. A. Spratt, 84 P.L.R. 1910. 

Shah din, j. 

References:— m P.R. 1889; 59 P R. 1892, h\ 
(111-a) O. XU, r. :32. els. (1) and (4)— 
Apjienl filed out of time — Dismissal of 
appeal — Memorandum of objections also 
liable to be disinissed. 

Cl. 1 of r. 22 of O. XTI of the C.P.C., does 
not enact anything different from the law of 
the old Code of 1882. 
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WliGrc ail appeal is dismisKcd on the ground 
that it was filed out of time, the memorandum 
of objections filed by the respondent also fails 
■iiid cannot bo heard and adjudicated upon. 
Kaiiirkamanna Imath Narayana v. Maosad 
Kanirkamanna, ^ Ind. Cas. 140. 

AHDl'K Rahim and AYTjlNd, .TJ. 

(Ul't) (). XVI. Sec No. 70-n, supra, 

(L12) (>• XTX, r. 'H—Ajjidavit, contents of — 
Practice — Pe-heai inn of nn application — 
Jurisdiction nf C'Oirts. 

Where one propoM^s to roly on an affidavit, 
the provisions of O. XIX, r. 3 must be strictly 
followed, and every affidavit should clearly 
fixprnss how much is a statement of the depo- 
nent’s knowledge and how much is a statement 
of hi.s ladiof, and the grounds of belief must be 
statod with sulUoient particularity to enable 
tlie Court to judge whether it would be safe to 
act on the deponent’s belief. 

■J’ho ('ourt has inherent power to rc-hear a 
matt(!r before the' (’ourt's order passed at a 
previous hearing is perfected. Padmabati 
Dasi Y. Rasik Lai Dhar. 37 259-0 Ind. 

Oas. 000. 

lONKINS, C..I. and WOODIIOI’FM, .T. 

fll3) (b A’.V, ;. 'J-^Dclirerif of judgment by 
ntrevssot in o/)ice-^'* May pronounce'*'* — 
Not mandator y . 

\ Judge fixed a date for delivering judgment, 
wrote it out and placed it upon the record, lie 
was tr.insferrod before the date fixed. Itis 
KUcce.,.sor took a different view' and delivered his 
ow'ii judgment. The words “ may pronounce ” 
ID O. X.\. r. 2 of the C.I\C., are not manda- 
tory. but the Judge has an option to pronounce 
the judgment w'ritton Ijy his prcdccc.ssor in 
oili.^o Lachman Prasad v. Ram Kishan, 7 
\.1j.J. 1189. 

KNOX and KAKAM.\T lll’SSAIN, .TJ. 

Jicfcrcnce C. .S42, P. 

(11.3 a\ O. XX, r. 3. Sec No. 80, supra. 

(Ill) (K XX, r. /. Clause / — judyment of 
Court of Small Causes— Reasons for findiwj . 

It IS not necessary that the Judge of the Small 
Cause (’ourt should record reasons for his 
findings on issues. Ahmed Ayoob y. The 
ABiatio Petroleum Co. Ltd., 4 S.L.R. 17^7 
Ind. Cas. 691. 

IfAYWAltD and LKGGATT, JJ. 

Reference:— 'M B. 314, F. 


Civ. Pro. Code (1908) — (Continued), 

( 115 ) o. XV, r. ii-^,p,c., s. mo— 

Inherent poioer of Court to stay execution 
at the time of decree. 

The power to order stay of execution at the 
time of passing a decree is not unrea.sonable or 
ill violation of any principles of justice, in view 
ofO. XX, r. ll.C.P.C., 1908. Tho old Code 
though it (lid not expressly confer such a power 
did not take away such powers as are inherent 
in a Court to do justice between the parties. 
PAlaniappa Chettiar v. Yelayutha Pillai, 7 
M.L.T. 1.51 -5 Ind. Cas. 421. 

A HOUR Rahim, .i. 

(116) O. A' A', r. II — Decree— Instalments. 

The discretion vestM in a Court under O. 20,. 

R. 11, to make a dcerco payable in instalments, 
must bo judicially and not arbitrarily cxcirci.sed. 
The mere fact that the defendant is hard 
pressed is not by itself a sufficient reason to 
justify a decree for instalments spread over for 
many years. Balgobindram Bhakat v. 
Chheddilal Saha, 11 C L.J. 431 G Ind. Gas. 
552. 

IMoOKKIMHK and TKUNON, .TJ. 

(117) O. XX. r, 14— Decree in prC'emption suit 
— Decree Jixiny price to be paid, and allow • 
iuff costs to be deducted — Payment of decree 
amount after dednetiny costs—Apindlafe 
Court taisiny thejwiceto be paid and rerers- 
iny order as to costs — Payment of difference 
without costs irrevionsly recovered, whether 
sufficient compliance with the appellate 
decree— Subseyuent suit for costs. 

In a suit for pre-emption, the Lower Court 
gave a decree in favour of A for possession of 
property on payment of Rs. 130, authorising A 
to pay the amount after deducting Rs. 6-14-0, 
the co.sts aujudged to him. A paid the amount 
deducting the costs wdthin the time fixed by 
the Court. But on appeal by the vendee, the 
price to be paid was raised to Rs. .512 and the 
order as to costs was also reversed. No notice 
of the c..act additional amount to be paid was 
given to A, who paid in Rs. 82, the difference 
between Rs. 430 and 512. The vendee contend- 
ed that the appellate decree was not complied 
with, since the costs already recovered by A 
were not also paid, and A therefore lost bin 
right to possession. 

Held, sincJ the appellate Court’s order did 
not call upon A to pay in Rs. 512 and costs but 
Rs. 512 only, the payment of the difference 
between Rs. 430 and 512 within the time 
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allowed, without the costs already realised, was 
a suHlcient compliance with the decree of the 
appellate Court and the vendee was separately 
entitled to recover costs. Bhagwana Y. Goru, 
50 P.R. 1910-0 Tnd. Cas. 954. 

ARTHUR RfilD, C.J. 

Jieference%:--\Q A. 400, P. 

(Il7-a) O. XXT. See No. 20, supra, 

.(118) O. XXI, r. J — Decree — Paitimiit of 
money — Payment into the Court— Court 
closed on the date oj payment — Payment 
made on the- ojteniny oJ Court, 

It was provided by a decree that, if the plain- 
till paid Rs. 100 by the 10th April 1909 to 
defendants, the property in dispute would be- 
long to the plaintiff by ownership ; otherwii«e, 
the ownership would rest with the defendants. 
The plaintiff did not pay the money to the dc- 
icudants but cloctcd to pay the money into 
Court. And as the Court was closed from the 
10th to 13th April, 1909, the payment was made 
into Court on the 14th April 1909. The lower 
Courts held that, as the money had by the terms 
of the decree to be paid to the defendants, the 
plaintiff had no option to pay it into Court; and 
that, therefore, the payment into Court was not 
in compliance with the terms of the decree : 

Held that Rule 1 of Order XXI of ^the Code 
provided that all money payable under a decree 
should be paid into Court or out of Court to 
the decree-holder. The rule enacted that pay- 
ment into Court i.s a valid compliance with a 
decree, even though the decree directed payment 
to the decree-holder. Wana Ravji y. Natu 
Murha, 12 Bom. h. R. 818. 

CHANDA VARKAR and HRATOX, J.T. 

(118-rt) O. XXI, r. 2. See No, .10, supra, 
(116-b) O, XXI, rr. 9 anH 90 — Auction sale — 
Adjournment — llleyality or trreyiilarity — 
Cicil rules of practice, r. 

A sale in execution, conducted from day to day 
lor a period longer than seven days, is neither 
illegal nor irregular. To keep open the sale 
for such a long time is a very common practice, 
and having regard to local conditions, it cannot 
be said to be a non- beneficial one. R. 152 of 
the civil rules of practice is not opposed to 
such a practice. Fir Mohammad y. Mayandi 
Chettlar, 8 lud. Cas. 564. 

Wallis and Krishnaswami Iyer, jj, 

(119) 0. 21, r. 15— Discharge by one decree- 
holder under — Effect. Sec LIMITATION ACT 
(1877), No. 10, 12 Bom. L. R. 682. 


CiY. Pro. Code (1908) — {Continued) . 

(120) 0. rules IS, 19, lO^Settiny off 
of decree for simple money mjainst decree 
for recovery of money by enforcement of 
charije — Procedure salutary, 

A Court is competent to fcot off a simple decree 
for recovery of money against a decree for re- 
covery of money by enforcement of a chaigc. 
The procedure of setting off of decrees in this 
way is a very salutary procedure. Nagar Mai 
v.RamChand, 7 A.L.J. 1179. 

Knox and Karamat Hussmn, j.i. 

(121) O, til, rr, :i‘l^ ‘13— Civ. Pro. Code 
{Act XIV of 2SS3)i 5’s. :ilS, iPJ — Notice — 
Objection of Jmhpnent-debtor — Duty of 
Court to entertain objections. 

When once a Court ha-j i‘^sued notice under 
O. X.Xl, r. 22 of the Code 190H, it has no 
alternative but to dispose ()f any objection that 
may have been raised on behalf of the judgment- 
debtor under O. XXI, r. 23 of the Code. 
Kallian Das y. Bhawani Shankar. 5 hid. Cas. 
510. 

KNOX and KARA^rAT IIUSAIN, J.I. 

(122) 0 21, r. 29— Aw.ird under the Arbitra- 
tion .Act — ilow enforceable— St.iy of execution. 
Bee AUTIX OF 1899 (AllJUTK VFION), No. 10, 
12 Bom. L.R. SOO. 

(122 i) O. X.Xl, r. 2.). Soo No. 80, supra, 
(122-ii) t). XXI, r. 18 (3). SeoNo. 37, sup/a. 
{122-a) O. XXI, r. 58— Decree for arrears due 
on account of holding — (ffaim when not allow- 
able. See ACT Vin OK 1885 (BkngaI. 
TrxANC\), No. 44-a, S Ind. Cas. 50. 

(123) O, XXI, n. tut C.P.G. ( Id XIV ot 
IbS'i), N. :i3U—K.i\cution of rent decree — 
Claim — Tenme iU' holduuj — Homestead 
land let out for biuldimj purposes— Juns- 
lion of Court to investKpite claim — Uevyai 
Tenancy Act {VI 11 of 133')}, X'. 1/9. 

When the jurisdiction of a Court is sought to 
be excluded on the ground that the property 
attached is of a particular description, it is un- 
doubtedly open to the Court to ascertain the 
true nature of the property. 

Therefore, where a claimant contended that 
the property attached in execution of a rent- 
decree was neither a tenure nor a holding within 
the meaning of S. 170 of the Bengal Tenancy 
Act, but a piece of homestead land let out for 
building purposes to which the provisions of 
the Act have no application : held that the 
Court had jurisdiction to investigate the claim, 
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.‘IK Ibo claimant was, in no way, bound by the 
recital in the decree under execution to which 

he was nut a party. Sarba Sundari Dasi v. 
Harendra Lai Roy Chowdhury, 7 Ind. Gas. 
490. 

MOOKEIUKK and CAUNDUFF, J.r. 

(123*a) O. 21. rr. 80, 81 — Promissory note — 
l^irchaser in Court auction— Right to sue — 
Vesting order. See NECOTIAHLE INSTKU- 
MKNT, No. 4, 8 Ind! Cas. 17. 

(124) Order XXI, rules fid and 89, and Order 

Xljlll, utlc (j) — Appeal— Order refus- 

nuj to set aside sale. 

Held, that a judgment-debtor has no right to 
appeal under Order XLlll, rule (1) (j), from an 
order of the executing Court refusing to sot 
aside .sale in execution of decree, if his applica- 
tion can neither come within the purview of 
rule 88 of Order XXI, which can only bo 
resorted to before sale, nor of rule 89 of the 
said order when be fail.s to deposit the several 
sums specified ni clauses (a) and (6) of its sub- 
rule (1). 

Obiter : Held, also that an order imsscd on an 
appeal under Order XLTIl, rule (1) (;), is final. 
Ghanla Lai v. Pohlo Mai, lOh P.W.U. 1910 

-72 P.li. 1910 «= 7 Ind. Cas. 718-148 P.L.R. 
1910. 

SHAH Pin, ,1. 

(125) O. m , rr. 8i, SO— Code of Cieil Vroce^ 
dure (Act XIV oj IHS'J), S. dOS Forfeiture 
of deposit Auction-purchaser — Refund of 
purchase -money 

The Code of 190S gives a discretion to the 
Court whether to forfeit the deposit made by an 
auction-purchaser, which tbo Code of 1<S82 did 
not. So where an auction-purchaser applied to 
got a refund of the purchase-money deposited in 
Court as required by Order XXI, rule 84, upon 
the Fale having uoen set aside upon an applica- 
tion made by the judgment-debtor under O. 21, 
rule 89, the balance due by him not having 
been paid, and the Court below refused the 
application on ground that the deposit h.ad 
been forfeited to Government in consequence 
of the auction-purchaser's default, held that, 
in this case, it would have been a proper 
exercise of discretion by the lower Court to 
have refunded the deposit. Mathura Prasad 
Pande v. Gauri Shankar Das, 7 A.L.J. 325 = 
0 Tnd. Cas. 504 32 A. 380. 

Knox and Kahamat Husain, jj. 


Civ. Pro. Code (1908) — (Cmitinwd), 

(126) O, XXI, r. 89 — Deposit by judgment'- 
debtor to have sale set aside — Deposit short 
— Mistake of jt^dgment-debUn' , attributable 
to act of Court — Sum calculated by erecu^ 
turn clerk and assured to be correct by 
shoristadar. 

A judgment-debtor deposited, under O. XXI, 
rule 89 of the Code, in Court, within the 
prescribed preiod, a sum calculated by the 
execution clerk and assured by the sheristadar 
to be correct as the sum to bo deposited to h.ive- 
a sale set aside. Subsequently, it was found- 
that the amount was short by Rs. 80 which the 
judgment-debtor promptly paid, but the 
prescrilied period had expired a few days before 
the payment was made : 

Held, that the judgment -debtor made a bona 
fide mistake which was attribii table to an act 
of the Court, uni that the sale should be set 
aside (a). Palturam Sing y. Kamini Mani 
Dassi, 7 Ind. Cas. .52. 

TIobMWOOi) and Chatter.tee, .rj. 

References:— (a) 2G C. 449 (F.B.) ; 8 C.W. 
N. 283, R. 

(126-^t) O. XXI. rr. 89, 92. See No. 31. 
supra. 

(12G-5) O. XXI, rr. 90, 92. See No. 8-a, 
supra. 

(127) 0. XXI, rr. 97, 9b, 99— 'Resistance or 
obstruction to po.ssessio7i — Remedy of decree- 
holder — Duty of Court. 

Where, in execution of a decree for posses- 
sion of immoveable property, a person other 
than the judgment-debtor not bound by the 
decree is found in its possession and refuses to 
obey the warrant, it amounts to resistance 
within the meaning of r. 87 of O. XXI, Civ. Pro. 
Code, 1908 ; and it, is then the business of the 
decree-holder to apply under the said rule, to 
enable the Court to proceed under rr. 98, 99. 
But pending such action, fresh warrant cannot 
be i.ssucd. Ghulam Muhammad y. HaBsan 
Din, 6 Ind. Gas. 649. 

Will; AMS, .t. 

(127-0,) O. XXI, rr. 97, 98 and 99. See 
No. 87, supra, 

(128) O. rr. 97, 99, lOd— Execution — 
Resistance of third jmrty — Procedure to be 
followed by executing Court— Difference in 
procedure between the old ond the new 
Codes pointed out, 

' Where a third party is found in possession 
of the property decreed and resists delivery of 
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! 

possession, the proper course is for the oxe- | 
cutiug Court to make a summary enquiry I 
under O. 21, rr. 97 and 99, C.P.C., 1908, into | 
the claim of the third party, that ho is in pos> , 
.session in ‘good faith,' and pronounce a deei- ; 
sioii, leaving the aggrieved party to his remedy | 

by suit under rule 103. ' 

• 

L)ifference in procedure between S. 331, 
C.P.C., 1881, which required the claim to be , 
tried as a suit, and O. 21, rr. 97 and 99, C.P.C., 
1908, pointed out. Har Nihal v. Shamji and > 
others, 14 P.R. 1910-21 P.W.K. 1910 5 Ind. 
C:is. 809. j 

JOHNSTONK, J. ! 

(129) O. XXI, r. lou - -Civ, Pm. Code (Act ■ 

XrV of a. — Claim to attached | 

Ijropertjf, dismissal of — Regular suit, dis- \ 
missal of Hindu hiw Mitakshara joint , 
family — Father, decree against — Execution \ 
sale. 

When, in execution of a money decree against : 
the father of a joint Mitakshara family, pro- j 
perty has been sold after a claim by the son ' 
ha- been dismie-sed for non-prosecution, an • 
application by the son against the auction . 
purchaser under O. 21, r. 100, Civ. Pro, Code, 
i»bjocting to delivery of po.ssession of the entire 
property, cannot be entertained. 

; —Whether any member of a joint '• 
Mitakshara family can predicate that he is in 
possession, on his own account, of a specific 
share of the family property, and maintain an j 
application under (). XXI, r. 100 in respect of 
such alleged share. Sankar Nath Pandit Y. : 
Madan Mohan Das, 11 C.L.J. G1 = 14 G.W.N. 
298-5 Ind. Cas. 298. | 

MOOKERJEE and VINCENT, JJ. \ 

References : — 1 Bom. 7d8 ; (2) 3 M. SI, 72, 

(129-a) 0. XXI, r. 103, See No. 73, supra. ' 

(130) O. ^2, r, 3 \1) ( — S, 366 oj old Code) - I 
Wrong legal represenlativcs brought on 
record — If suit abates. 

On the death of one of tlic defendants, his . 
father and brothers were brought on as his legal 
rcprc.sentatives, whereas his legal represonta- j 
tivo was hi.s mother, who was not brought on. ■ 
The application was made bona fide after con- ' 
suiting the vakil, and was granted by the | 
Court. I 

Held that, in the circumstances, it cannot . 
be said that there was no application to the ] 
Court within the meaning of S. 366 of the old ' 
Code or O. 22, r. 3 (1) of the new Cede, so an ! 


Civ. Pro. Ck>de (1908) — {Contviued), 
to cause the suit to abate. Mallaprajadu Y. 
Lingam Yeeraraghava Row, 7 M.L.T. 43-5 
Ind. Cas. 514. 

WALlilS and MILLER, JJ. 

References M. 125 (131), Appl-\ 26 M. 
230 (234) ; 27 B. 162, R. 

(130-a) O. XXIT, r. 3 (1), See No, 7, supra. 

(131) O. XX FI, r. i, sub-r, (3), and r. 9, 

sub (2) — Abatvmenk of appeal — Applica- 

tion /.> set aside abatement — “ Sufficient 
cause ' — Negligence of agent. 

The negligence op b)rgctfnlness on the part of 
the agenr, speei illy appointed by an appellant 
to look afttsr the appeal and to receive notices 
and information from the appellant's Vakil, is 
not a “ siiiricieiit, cause” within the meaning 
of r. 9, O. XXIT. 

A respondent died in October 1909. In 
February 1910, his Vakil informed the Vakil 
for the appellant that the respondent was dead. 
Thereupon the Vakil for the appellant sent in- 
formation to the agent of the appellant, but 
the agent did not inlimato the matter to his 
nia.-^tor till April 1910. The appellant immodi- 
aioly took stcp.s to make nn application to the 
Court, bur tJie .applioition was presented after 
the appeal h.id abated : 

Held that there w.is no sullieient cause for 
.setting aside the al)atGmcut. Tarni Kumar 
Dutt Y. Gopeswar Pal Chowdhury, 7 Ind. 
Ca>. 391. 

MOOIvEUIEE .ind CAKNDUFF, .JJ. 

(13 1 -u) O. .XXI L, rr. 4 ami 11. See No. 55, 
supra, 

(132) 0.23,r, 1 —Suit, withdrawal of — Leave 
to loiihdraw, irlwn granted — Revtsion — 
*High Coni t, power of. 

Under O. 23, r. 1 of the Civ. Pro. Code, a 
suit may be allowed to bo withdrawn, when it 
must fail l)y reason of some formal defect or 
any analogous ground. A suit ought not to be 
allowed to be withdrawn when the plaiutifi has 
adduced all his evidence and finds it insufficient 
to establish his allegations. 

When .in order in favour of the plaintiff for 
withdrawal of the suit has been irregularly or 
improperly ui ide, the High Court can inter- 
fere if) the exorcise of its revisional jurisdiction. 
Kharda Co., Ld. v. Durga Charan Chandra, 
11 C.ti.J. 45 -5 Ind. Cas. 187. 

Mookkhjee and Vincent, j.t. 

Reference : — 13 M.l.A. l&Q, Appl, 
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033) 1 — Suit, irithdrawal of — Willi- 

droivalt ijcroitasible under what circum- 
stances. 

In (). 23, r. 1, C.l' C., clauRc (b) of sub-rule 
(2; must be read with elanso {n) and subject to 
the limitations clause {a) suf(«ests. A (!ourt of 
appeal therefore is iu>t competent to ponuit a 
suit to be withdrawn, when such suit has failed 
in the Orifi;inal (.'')urt for want of evidence (a). 
Mabulla Sardar v. Pani Hemangini Debi. 11 
C.L..1. 512. 

.JKNKJNS, i'.j. and DOHS, .1. 

litf en tice : {n) 11 (hL.J. 15, rtpjtlied. 

(133-n) O. XXIII, rr. 1 and 3. See No. 54, 
supra. 

(133-5) O. XXIII, r. 10. See No. 37-5, supta. 

(134) O. r. I — WinnntL }ilaintuj 

Secnrilp for costs -Suit foi defuiuution. 

l^he plaintiff, a woman, bronchi an action 
for defamation against the defendant, who it 
was alleged w.is circulating reports about her 
moral character. The plaintitl in tiling the 
suit appeared to have been acjtuated by per- 
fectly bona jUh' motives, and to liave filed it in 
the luma tide belief that the det'oudant was the 
person who circulated the report, and for the 
bona Jide purpose of protecting her right to 
maintenance and defending herself against the 
gravest charge of immorahLy. 'rhe defendant 
applied for security of his costs to lie rcfjuired 
from the plaintiff, undei (). XXV, r. 1 of the 

c.p.c. (ims)— 

Held, that it would bo a wrong exercise of 
the discretion, under O. XXV, r. J, if the 
Court were to practically defeat the suit, when 
it was quite ripe for hearing, by ordering the 
plaintiff to lodge security. 

held, further, that the Court could, if so 
chose, exercise the discretion given by the rule, 
in favour of a woman-plaintiff, upon such terms 
as it might think fit to impose. Namubai v. 
Daji Govind Waran^, 12 Bom.L.R. 1071. 
Roiikutson, .1. 

(134-r/) O. XXVI. See No. 70-o, supra, 

(135) 0. XXXIIf, r, ] — Petition to sue in 
forma pauperis. 

The petitioner prayed to be allowed to sue 
as a pauper to set aside the sale of her property 
by the respondent to whom it was mortgaged. 
The respondent brought into Court Rs. 101 as 
the surplus duo to the petitioner after the 
amount due on the mortgage had been satisfied, 
and contended that the petitioner, being en- 
titled to that sum, was not a pauper. 


Civ. Pro. Code (1908) — {Continued). 

Held, that the petitioner was a pauper as 
defined in (). XXXIIf, r. I of the Code. 

The words “ such suit” in the first p.irt of 
the explanation to O. XXXTIl, r. 1, refer to 
the suit which may be instituted by a pauper 
as soon as h'is application to sue as a pauper 
has been accepted. “ The suit ” referred to in 
the second part of the explanation is also 
the suit which may be instituted under the 
rule. Fatma Bai v. Dossabhoy Umrigar, 12 
IJom.L.R. 102-84 B. 038 = 5 Ind. Cas. 088. 
AIact.kod, .]. 

Ileft leme : — lOJloiii. 207, not followed. 

(130) O. XXXTIl, r. — Apjihration to sue in 
forma panpi-ris — Ttejection ground that 
litufaiion would end in failure. 

A Court cannot refuse an appiI'’!ition for 
leave to lie \n forum /niujteris on the ground 
that the litigation would very likely end in 
failure. Chhangia v. Joti Pershad, 0 Ind. 
C;is. 703. 

PiANHlMl, J. 

Itelereuie (1803) 2\H, followed. 

(137) O.XXXllT, ir.f'iandT - Hona lidc cZai?« 
— Abuse of /jiocess of Court, 

ff the applicant is a pauper and it is not 
denied that he is, ho is entitled to the benefit of 
O. 33. 3^ho fact that ho had co-heirs who were 
men of means is immaterial. There could he 
no ahu^^c of the process of the Court when the 
applicant had a bo7i(i fide claim on his owm 
account, ami was not entitled to require financial 
assistance from the co-heirs towards the pay- 
ment of the Of)nrt-foes. The Court is bound to 
decide under O. XXXTIT, r. 7, on the grounds 
specified in r. 5. Mi Hla Min v. MiKet, U.B.R. 
2nd Qr., 26, 

SHAW. j.c. 

(138) O. XXX1T7, rr, .j, 7, Lo -Order reject- 
ing application for permission to sue as 
jmuper — A ppeal. 

An order rejecting (r. 5) or refusing (r. 7) an 
application for permission to sue as a pauper 
does not involve the rejection or dismissal of the 
plaint I as the applicant may proceed with the 
plaint if he can procure the necessary Court- fee 
Stamps (r. 15). 

Such an order is not a decree as it is not an 
adjudication in a suit, and no appeal lies from 
such an order. Mi Mya Y. Mi Gyi, U.B.R. 
2nd Qr., 28. 

Shaw, j. c. 
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(138-i) O. 34 — Effect of, on practice of High 
Court. SeeMoUTGAGK (f;KNRRAL),Nos. 57 and 
5S, 37 C. 907. 

(l38-n) — O. 84, r. 3 — Application for order 
absolute — Limitation. See TkANSFEU OP" IMiO- 
FERTY ACT, No. GO, G Irid. Cas. 537. 

(139) 0.*34, r. 5 — Practice of High Court. 
See Moutg.vge (Gp:nerat3, No. 18, 12 C.L..J. 
59(5. 

(140) ('• A'A’A'/r, r. 14 — l/sajruciuanj 

niortgmjo — VnsaeHs'wn not <jirt‘n to iiiort- 
gage*' — Suit fur conipromiscU — 

Mortgagee tailing simple money decree — 
Stile of mortgaged property. 

Where a usulructuary mortgagee, not having 
obtained possession, brought a suit there! or, 
but donsentod to take a simple money-decree 
instead, held that he was entitled, in exeeutioji j 
of the consent decree, to bring the mortgaged j 
property to sale. Ganesh Singh v. Dcbi Singh, 
7A.L.J. 321-6 ind. Cas.llO. 

Knox and KauAMAT iUiSAlX, .1.1. 
Itefcrences :-A.W.N. 152; 28 A. 58; G A.L. 

J. R. 731, D. ; 8 C.W.N. 2G1, F, 

(141) O. 38, IT. f) and G— Applicability to 
divorce proceedings. Sec DIVORCE, No. 1, 37 
C. G13. 

(142) (). 39, r. i — Wrongly s’o/d in e.rccH~ 
tion of a decree'^ — 'remporary injunction — 
Act XIV of lH8:d, S. Vj:i—Act X nj 1877, 

S. lUa- Act VI JI oj 18 jy, S, 93. 

By using the words “wrongfully sold in t'xc- 
cution of a decree,*’ the Tjcgislaturc intended 
that .in injunction might bo granted, when pro- 
perty, which the claimant claimed to be his, 
was in danger of being sMd in execution of a 
decree against another person or even against 
himself (a). Re Abdulla Khan v. Banke Lai, 

7 A.L.J.932 (F.B.) -7 Tnd. Cas. 183. 

STANIiEY, C J., HANEB.JT and TUDRALE, 

•J.I. 

Reference : — (a) 2GA. overruled, 

(142-a) O. XXXIX, r. 2 (3). Sec No. 21, 
supra. 

(142-6) O. XXXTX, r. 7. See No. 90, supna. 

(143) O. 40, r. 1 — Suit on legal or eguit fble 
mortgage — Interest in arrears of property 
insufficient to 2iay charges thereon — Juris- 
diction of the Court to appoint a Receiver 
— Principle of appointment. 


Ciy. Pro. Code (1908) — (Continued). 

A brought a suit on his equitable mortgage 
bj deposit of title deeds to recover the amount 
duo on his mortgage by sale of the mortgaged 
I properties. The interest was in arre.irs. The 
property was also insufficient to pay the amount 
due to A, and a receiver was therefore appoint- 
ed. The question was whether he was rightly 
appointed under the circumstances above 
descrilied. 

Nelti — 'J'hc wording S. 503 of the old 
Oode was materially different from the woid- 
ing of O. 10, r. 1, of the (lode now in fon o. 
The legiblaliiro has adopted the language n‘‘t d 
in the English Judicature Act, and now a 
Court may appoint a receivci* where it appears 
just and convenient to do so. The practice of 
the English Courts should be followed. 

A receiver may therefore be appointed, .as a 
matter of course, if the interest on mortgages, 
whether legal or equitable, is in arrcar.s (a). 

Also, in case of equitable mortgages, (the- 
expression puisne mortgages being included 
therein (6) a receiver m.iy bo .appointed, if 
there is a mason to apprehend that the iiroperty 
is in peril or is insufficient to pay the charge'; 
or incurnbrances thereon (c), Ahmed Cassim 
Baroocha v. M.L.R.M.A., 5 L.B.K. 1.35. 

Pox. (\J., and PAItliKTT, .1. 

References : — (a) Coote on Mortgages, Chap. 
XLVT, S. 2 (11) and Pisher on Mortgage, par.i 
830. (6) WoodrolTe on Receivers, p. ICG. (c) In 
re Pope (1880) L.R. 17 Q.B.D. p. 742and (181‘J) 

2 Swanstou, pp. 137 and 138. li^ivies v. The 
Duke of ^larl boro ugh). 

(141) i.K 40, r, I — Receiver, appointment uj 
— Court's discretion Partition suit — A\r- 
•clusion of cii-oicner if ground for appoint- 
ment, fchen no irastc estabhslwd — Change 
of lain. 

Under U. 10, r. 1 of the Code the Court h.is 
been given precisely the same dhscretion m 
questions of appointment of a receiver that the 
Courts in England have. 3'he condition in tlie 
old Code that, to justify such appointment in 
any ca.se, it should be found necessary to pre- 
serve property from waste and alienation having 
been removed, there h.is been a substantial 
widening of the Court’s di.scrotion. 

Where, therefore, in a suit for partition of 
joint family property, it was proved that a 
co-owner admittedly entitled to a half share in 
a considerable portion of tbc properties in suit 


28 
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was hoi rig kept out of possession by the co- 
owner, with the result that all supplies were 
cut oG from his branch of the family. 

Held — that, although no case of waste might 
have been established against the co-owner in 
possession, the case was eminently one for the 
appointment of a receiver. Ramji Ram y. 
Saligram, J4 C.W.N. ‘24H--5 Ind. Cas. 90. 
HoiiMWOOl) and CJiATTEU.IKK, JJ. 

References C. 469 ; 17 G. 014, not F.\ 7 
Ch. 1). 359, Relied on, 

(l45j O. 4(f, r. 1 —Receiver, appointinent of— 
Judicial discretion of Court — **Just ami 
convenient what is— Defendant in posses- 
bion not to be disturbed cjccept on strong 
grounds — Waste — Delay in instituting a 
suit, effect of^ on receivership application 
by plaintiff. 

The words “ just and convenient ” in O. 40, 
r. 1, are derived from the English Judicature 
Act, which greatly enlarged the powers which 
the Court of Chancery formerly exercised, and 
the Courts in India have the fullest jurisdic- 
tion to appoint as well, as to remove a Receiver 
in the exercise of a sound judicial discretion. 

A Receiver should not be appointed in super- 
sesf-ion of a bona fide possessor of the property 
in controversy unh^ss there is some substantial 
ground for interfeiouco (a). 

Held, on the facts, that the charge of waste 
.against the defendant in possession had not 
been established, and that plaintiil’s delay in 
instituting the suit was such as to disentitle 
him to relief by appointment of a Receiver. 
Srimatl Muthuria Debya v. Shibdayal Singh 
Hajari, 14 C.W.N. 252-6 Ind. Cas. 27. 
CASPEKSZ and i)OHS, .JJ. 

Refeiences:— (a) 15 C, 819, 5 C.W.N. 

365; 6 C.W.N. 62, R. 

(14G) O, XL, r. 1 — Receiver, appointment of 
— “ Convenient and Just,'' mcaniug of — 
Appea I — 7 luliscret ion — O n us . 

A large impartible estate was bequeathed by 
the widow of the last male owner for some 
religious and charitable purposes. The trustees 
were put in possession of the property and 
they remained so far over ten years, when a 
suit to set aside the bequest was brought by 
one of the claimants of the estate. The profits 
of the estate wore large and the expenses neces- 
sary for the purposes of the trust were .small. 

The trustees, moreover, in making the ex- 
penses, paid no due regard to any method of 
account : 


Civ. Pro. Code (\WS)--(C<mtinued), 

Held that, under the circumstances, it wacs 
convenient to appoint a receiver of the property 
pending the decision of the suit. 

Where the lower Court, in the exercise of its 
discretion, after considering all the facts and 
evidence, has come to a conclusion, it is for the 
appellants to show that the Court exgrciscd its 
discretion improperly. Raja Ram v. Thaku- 
rain Sheorani Kuer, 7 Ind. Cas. 344. 

Knox and Kauamat Husain, jj. 

(147) O. 40, r, /, cl. (1) (d) and O. 43, r. t 
(s ) — Directions to receiver, if appealable. 

Where both the parties have agreed to the 
axqiointmcnt of a receiver of the properties in 
dispute, and the (3ourt has, in appointing the 
receiver, given him certalr. liroctious as to the 
dispo&al of the income. 

Held, that an appeal lies from those directions 
by virtue of O. 43, r. 1 (s) of the Code. Mohiint 
Anant Das v. Ram Parkash Das, 14 C.W.N. 
183 = 6 Tnd. Cas. 09. 

STEPHEN and ClIATTlHlJEE, JJ. 

(148) O. XL, R, / and O. XLIJl {/) 
— Apiiointownt of Receiver when allowed — 
Apiwal from order refusing to appoint 
receiver — Hindu Law — J'ositwn of eldest 
brother, 

llcLl that : — 

(1) An order refusijig to appoint a receiver is 
appe.ilablc (a), 

(2) The exerci.‘^e of the jurisdiction to appoint 
a receiver under O. XL, Rule 1 is not a matter 
ex debito justitue, and the Code leaves it to the 
Court to decide whether to make the ap- 
pointment would, in its opinion, bo “ just and 
convenient.” But in all such cases the opinion 
of the first Court is entitled to great weight and 
is liable to be set asjde only if it is either 
arbitrary, vague and fanciful (6). 

(3) The appointment of a Receiver should only 
be granted where some specific act of misapijro- 
priatioD, malversation or mismanagement is 
shown, but not on a mere apprehcn.sion of 
future waste ; and this principle is particularly 
to bo applied in case of partition of Hindus’ 
joint property in the hands of the eldest bro- 
ther, who, according to Hindu Law, is in the 
position of manager of that property (c). Sant 
Ram y. Ram Chand, 53 P.W.B. 1910 = 36 P. 
R. 1910 = 6 Ind. Cas. 659. 

RATTIHAN, J. 

References (a) 24 B. 38; 31 C. 495 ; 6 C. 
L.R: 4C7; 10 M. 179 (P.B.), F, (h) 10 0.713, 

(c) 73 P.R. 1902 ; 17 C. 614 ; 18 M. 23, D. 
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(149) O, XLIf r. 4 — Ground common to all ; 
defendants— Dismissal of suit on apical by : 
om defendant— Marty a (je by Hindu lady — 
Suit Otjainst reversioners and their trans- 
feree — Decree by first Court — Appeal by 
transferee — Dismissal of whole siiitt whether 
leyal. 

A suifw<'i» instituted on a mortgage said to 
have been executed by a Hindu lady, against 
her reversioners and their transferee. The suit 
was decreed by the first Court. On appeal by 
the transferee alone, the lower appellate Court 
found that the mortgage was without con- 
sideration, and dismiiised the suit altogether. 

Held^ that the deoroo of the first Court pro- 
ceeded upon the existence of a valid mortgage, 
that is, the liability as against all the defend- 
ants depended upon a cominuti ground, name- 
ly, the existence of a binding mortgage by the 
lady, and that the lower appellate Court was 
right in reversing the decree against the other 
defendants also, when it found i upon the appeal 
of 'the transferee defendant, that there was 
no valid mortgage. Kishore Chandra Banerjee 
Y. Ram Charan Bhattacharya, 5 Ind. Cas. 
388. 

WOODliOFFF'l, ,J. 

References ; — 11 W.R. 449 ; 3 ll.L.U. Ap. 

11, D, 

(iiy-a) O. Xlil, r. 5. See No. Hfi, supra. 

(iVJ-b) i). Xfil, r. 10. See No. 58, sup? a. 

(100) O. 4i, r. li — Appeal— Dismissal for 
default — C<(se called out and dismissed 
before risiiuj of Court —SuJJicient cause for 
absence of party — lUiriy ?wt to sitfier on 
account of absence of pleader. 

Where an appeal was called at an early part 
of the day and disiiiisbcd for default on the 
aiJptdlant and his pleader not appearing to con- 
duct the appeal, the Chief Court set aside thej 
order of dismis^sal, and observed that the lower 
Appellate Court should have given a further 
opportunity, during the course of its sitting, of 
sliovving whether or not he was present, in 
per>on or by pleader, before it rose for the day. 

I’he pleader’s absence in a case need not be 
satisfactorily explained, if the appellant can 
give a reasonable excuse for his own absence. 
Shankar Das y. Narain Das, 34 P.Ij.R. 1910. 
Rattigan, j. 

Uefereuce 11^ P.R. 1876. li. 

(151) O. 42t r. 19 — Appeal dismissed for de- 
fault — Restoration — Duty of pleader — Duty 
of Court — Practice. 


Civ. Pro. Code ( 1908 )— (Confmned). 

It is the duty of the pleaders appointed by 
the parties to be present and to bo ready to 
proceed with the appeal when it is oallod on 
for hearing. It is in no way the duty of the 
Court to send for the pleaders, or to sec whether 
they fiud it convenient or not to come to Court. 
Shambu Nath y. The Secretary of State for 
I India, b lud. Ca». I‘i0. 

Knox and PiGGOT, .1.1. 

(15J) O. Jit r. no — i^uit for partition — Non- 
joinder of some sharers i?i appeal — Effect — 
Jjtmitation Act (XV' of 1877)^ Ai't. Iii7 — 
i ‘ K-ccUision" — Whether non-participation 

I amounts to c.vclusion. 

Tn a suit for partition, relief cannot bo given 
to one sharer without all the other sharers 
being brought before the Court. 

Mere non-participation of some sharers in 
possession of the properties is not exclusion. 

Saminantha Gramany v. Devasikamony 
Gramany, 7 M.L.T. 174 =20 M.D.J. .304- 5 
Ind. (Us. 924. 

JlKNSOX and KUISHNASWAMV AlYAU, JJ. 

Refere?ices: — 24 M. 441/, 30 M. 201, F. \ 11 
13. 216, not Ft 

(1.53) O. 41, r. 20— Adding respondent inter- 
ested in the result of apx>eal — Cross-objection 
— Limitation. See ^lORTGAGK (ClKNKH.lli). 
No. 18, 5 Ind. Cas. 654. 

(151) O. lit — Memo of cross -objections 

-Riyht to ?iryc objections as ayainst co- 
respondents irlto have not npi)ealcd. 

Under R. 22, O. 41 of the now (’ode, a res- 
poiiJcnt may file a memorandum of cross-ob- 
jections and urge objections against co-respond- 
ciits who have not appealed against the decree* 

Ramchand v. Rikhab Dass, 6 N.L.R. .51. 

Skixnkr, a.j.c. 

Hefeienres :—'!^ A. 93; 6 B.II.C.R. 244; 9 
C.P.L.K. 02 ; 15 W.R. Cr, 20 ; 26 C. 114 ; 25 
C. 5G.5 ; 30 C- 665 and 14 C.P.L.K. 46, R. & D.; 

7 M. 215, li. 

(159) 0. XLIt B 'ri2 (I) — Respondent— No 
cross-appeal or objection — Riyht of ?'espond- 
cat to support the decree on yrounds decided 
ayainst him by C<nirt below, 

A respondent, although he may not have 
appealed against any part of the decree, may 
support the decree on any of the grounds 
decided against him in the Court below. It 
is only when he takes exception to the decree 
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•Civ. Pro. Code (1908) — {Continued), 
that ho iH bound to prefer an appeal or take 
crosH-objectiuns. Shankar Lai v. Hadari 
Singh, 7 Ind. Cas. 484. 

Bankjukk, j. 

(16G) 0.41, r. ‘2-2 (5). See M VINTKNANCK, 
No. 7, 7 Ind. Cas. 118. 

(157) O. li. ii.'i — lirmand bif H'ujIl Court 
to District Judtje — lU'inaiul 5 // District 
Jndijc to Mitnsi/ — J urisdiction. 

The High Court reiWnded a ease to the 
District Judge under S. 582 of the Code of 1882. 
The District Judge, instead of carrying out the 
order himself, remanded the case further down 
to the ^lunsif ; //cfd, that the District Judge 
had no jurisdiction to rcniami the case to the 
Munsif. Rambaran Upadhia v. Kashi Upad- 
dhia, G Ind. Cas. 400. 

Kauamat Hlkain, j. 

Jicfarcnce 21 A. 230, F. 

(157-(i) O. XLI, r. 23. See No. 88, sapra^ 

(158) O. ii, n. HH, O, t:i (i)(n), (), 
•i'^llcoKtnd — Preliminary point — h nupilar 
remand — Punjab Gonris Act (XVlll oj 
/8.S’/), os amended, 70 (1) (a) (b) — Revi- 
sion^CivU coses— Material irre- 
(jiilority. 

The Original Court framed an issue, among 
others, whether the particH were governed by 
custom or Hindu Jiaw, and decided the suit 
placing the S' on the pbiintilT. On appeal, 
the Divisional Judge, being of opinion that the 
onus should have been on the defendant, re- 
manded the suit for fresh trial under Order 41, 
Rule 23 of the Code. Uii further appeal — 

Held, that the order was not appealable, (Vide 
Rule 13 (1) (a). 

Held, also, that revision under clause U) {b) 
of S. 70 of the Punjab Courts Act did not 
lie, for the order passed by the Divisional Court 
did not amount to a “decree.” 

That the order must be revised under clause 
(1) (rt) of S. 70, for the form of order was 
bad, the Original Court not having determined 
the suit on a preliminary point, and the Divi* 
sional Court not having reversed any decision 
of the Original Court. 

Held, further that Order 45, Rule 4, docs not 
apply to appeals preferred to the Chief Court, 
but only to appeals to the King in Council. 

Miusaininat Har Devi v. Harnam Singh, 17 

P.L.R. 1910^0 Ind. Cas. 491. 

SHAH Din, j. 


Civ. Pro. Code (1908)— (Con/ inn^d). 

fl59) O. X)j 1, r. V6 * — Period within which 
objections to jlndunjs of the lower Court are 
to be filed — Duty of Court where no objection 
filed. 

There is nothing in O. XDI, r. 2G, itself which 
precludes the period, within which objections 
are to be filed, being fixed by the Appellate 
Court when remanding the case. But even 
though no objection h.is been filed, the App«’ll.ite 
Court should (subject to the law as to tbe 
finality of findings of f-i :t) consider the correct 
ness of the lower Court’s findings. Dadnu v. 
Somnath, GN.L.R. 109. 

Skinnkk, v.j.c. 

Reference 15 W.R. 230. R. 

(160) fl. XTjI, r, .id — Po, Ilf Appcll itc 
Court. 

The High Court in second appeal, -ina ‘Aie 
District Judge on appeal, can pass a d» '. rec 
against a defendant, even though the pJiiutitT 
has not filed any appeal or cross-objectioii'- 
against the decree dismissing the suit ag.iinsr 
him. Krishnier v, Sarvothama Royar, s 
M.L.T. 377. 

AUDUR Rahim and Krishnaswami 1 vr.K, 

J3. 

(160-a) O. H, r. iid-^C.P.C. (.Ir/ XIV of 
IbSd), Ss .‘)iO, .jSt — Suit for partition — 
Decree for plointiy — Reduction oj some 
defendants' share in consei/uence — A.iyit'ai 
by such defendants, /rhethor lies — ReiicJ U> 
party not filuuj appeal or ciass-objections. 

.An appeal lies by a party ag.iinst whom no 
decree has been pa.sscxi if theelTect of the (Ictrce 
is to m.ikc that person aggrieved by it. 

It. IS competent to a Court of appeal, uiuler 
Order XLT, R. 33 of the C P.C. of 1908, to give 
a relief to the respondent, who has not filed 
cross-objections to that portion of the decree of 
the lower Court which is against him (o). 

Pbaintifi sued for a third share, alleging fhit 
defendants Nos. I and 2 were each entitled to 
a third share, and third defendant to no share. 
The Munsiff gave decree as prayed for. Dn 
appeal the Sub-Judge granted plaintiff a fourth 
share, holding that the 3rd defendant vv.-is 
entitled to a fourth. 

Held, on appeal by 1st and 2nd defendants, 
that it was competent to 1st and 2nd defend-ants 
to appeal, as they were aggrieved by the decree 
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of tho Sub- Judge (b), Nagalla Kotayya v. 

Natalia Mallayya, S Ind. G:is. 387. 

AinHJU Rahim and ICkishnasu ami 
AIYAK, JJ. 

lieferences : — (o) Letters Patent Appeal No. 
105 of 1908, n. (b) 28 M. 457; 30 M. 447; 17 
M.L.J. ‘360; 2 M.L.T. 4fVS ; 21 A. 117, R. 

1 160-2;) 0. n , r. 33 — Powers of appellate Court 
— Second appeal. See ^IvnRAS ACT I OF 1908 
(KsTATFS Land), No. 3, 20 M.L.J. 628. 
(ir,0-r) O. XLlll (l)--SeeNo. 148, supra- 
(160-^0 (). XLIll (1) (o.)— See No. 1.58. 

supra, 

(160-d-l) (). 43, r. 1, cl. A— See MKSNK 
PKOi- ITS, No. 4, 8 Ind. Cas. 162. 

(160-c) O. XLtll, r. 1 (;/) -See No. 31, 

sup, II. 

(160-/) O. XLTTI, r. 1, fs)— See No. 147, 

s//pra. 

(l60-f/) O. XLllI, r. 1 (//)— See No. 53, 

(160-h) (K XLIIT, r, I (it ) — No furtluir appeal 
lasiiit — Order under S. C.P.C.^ IfiSi 
(O. XLl, r, .V/i) — Appealabilitj! —Case sub 
judice — Heviuion — Piiujab Courts Acl. 
XVllloj l,bSl, S. 70 (I) (b). 

No appeal lies under O. XLlIl, r. I, cl. (m), 
C.P.C., 1908, from the order of the Divisional 
Judge rcmauditi" the case under S. .562, C.P.C., 
1SS2( O. XLI, r. 23, C.P.C. , 1008) in a c.ise 
^vllcro no further appeal lies to the Chief Court 
from the decree of the Divisional Judge. 

It will not be a proper exorcise of thn Chief 
Court’s revi^ional power under el. (b) of S. 70 
(1) of the Punjab Courts Act, 1884, for it to in- 
terfere 7inder that rlaitse, in a ease which is still 
sub Jff dire in the lower Courts. Ali Baksh Y. 
Chuhar Singh. 101 P.R. 1910 (Civil). 

RATTKJ VN and WlFiMAMS, .T.I. 

(161) O. 43. r. I (//’) and (). 47, r, 7 — Appeal 
against order gr.inting review -Appeal on merits 
against the rinal order passed on review. See 
Review, No. 2. 13 O.C. 248. 

(162) O. 44, r. 1 — Application for leave to 
appeal as pauper— blatters to be considered. 
Sec Pauper. No. l, 1.3 O.C. 302. 

(lG2-n) O. XLV, r. 3 — See No- SG-a. supra. 
(1G2-/)) O. XLV, r. 4 — See No. 158, supra. 

(163) 0. 4dy r, 7 — Appeal to Privy Council — 
Poverty, wliether sufficient for extension of 
time allowed for the deposit of security for 
RespondenVs costs. 


Civ. Pro. Code (1908) — (Continued). 

Time allowed under O. 45, r. 7 for the- 
deposit of .security for Respondent ’b costs in 
the appeal may be enlarged for ** cogent 
reasons,** and poverty is a sufficient reason for 
extension of time, whore the sum of money 
required is large and diligence of the petitioner 
is shown by his having paid in three-fourths of 
the money required within the time orginally 
allowed. Bagga v. Salihon, 44 P.R. 1910'. 
JHONSTONE and CHE VIS, .1.1. 

References: ^\0 C. .557 (P.C.). F; & 14 
391, dissented fi out 

(Ifil) O. 45, r. 7 — Cleaning of ^‘d.ato of de- 
cree.** Sec API’EATi (TO PRIVY COUN(TL), 
No. I, 14 C.W.N. 420. 

(lOi-n) (). XLV. r. 13 — See No. 91, supra. 

(165) O. /3, r. Id (d) (c) - Stay of execution 
before admission of appeal to Privy Council 
— Jurisdiction, 

The Court can stay execution of a decree 
pending appctal to the Privy Council, under 
(). 45, r. 13 (2) (c), only after the grant of a certi- 
ficate for the admission of the appeal. Rule 13 
(2) (c) refers to stay of execution of the decree 
.appealed from. Venkata Reddy v. Obala 
Reddy, G M.L.T. 300 .:20 M.L.J. 140. 

MUNRO and APUUR RAHlAl, .1.1. 

References 5 C.W.N. 562, F. ; 19 P. 10. 
not F. 

(16.5-n) O. XLVT, r. 1 — See No. 58-^/, supra. 

(105-5) 0. XLVII. r. 1 -Sec Nos. 19 and 
lOS, supra. 

(166) O. 47. r, 7 — Review, order^ granting — 
Apfxutl. scope if —Civ. Pro. Code (Act’ 
AVro/V.S^‘>), S. d?d. 

Wlujii an appeal has been preferred under 
D. 47, r. 7, Civ. Pro. Code, against an order 
granting an appliciition for review of judgment, 
if it is established that the application is barred 
by limitation or was presented to a judge who 
had no jurisdiction to deal with it, the Court 
of appeal is bound to reverse the order. The 
powers of the appellate Court in such an appeal 
are strictly limited to the grounds upon which 
alone an appeal is competent. 

When a plaint is amended by the omission of 
certain parties and prayer clauses, in response 
to an objection that the suit .as framed is bad 
for misjoinder of parties and causes of action, 
leave ur.dor S. 373, Civ. Pro. Code, entitling 
the plaintiff to institute a fresh suit against the- 
omitted parties need not be expressly reserved. 
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ClY. Pro. Code (i90S)— (Continued), 

A second suit brought without such leave is not 
open to objection under S. 373 of the Civ. Pro. 
(]odo. Manindra Chandra Roy Chowdhury y. 
Balaram Das, 11 C.L.J. Ifil =5 Ind. Cas. 726. 
^lOOKKIUKE and TEUNON, JJ. 

(ICO-a) O. XLVIT, r. 7— See No. 161, sftpra. 

(167) Sch. II, S. l—Award^Jiefcrntre by 
parties interested— Defendant tolio did not 
apfK'ar not jninihij— WhetJwr reference 
valid. 

A suit was brought against several persons, 
one of whom was a minor. An oHiei il '^f the 
Court was appointed guardian ad Itirai for the 
minor defendant, but he did not put in an 
appearance. The parties, with the exception 
of the said minor, applied to the Court to refer 
the matters in dispute to arbitration. The 
reference was made and an award was given by 
the arbitrators, whereby the minor was exempt- 
ed from the plaintifi’s claim. Obioctions being 
taken to the award, held that the minor, not 
having put in an appearance, nor contested the 
suit, was not a person interested in the matters 
which wore referred to arbitration, within the 
meaning of S. 1, Sch. TI of the Code, and his 
not joining in the reforonco did not invalidate 
it. Uhap Das v. Keshab Deo, 7 A. Ti.J. 807 
. —7 Tnd. Cas. 68. 

STANTjEY, C..J. and (IRIFFTN, J. 

Reference 24: A. 229, appL 

(168) Cl. 18. Sch.IT—Applicatitmfm'sinyof 
suit— Whether can he under— In places 
lehere Arbitration Act applies. 

Where the Indian Arbitration Act is in force, 
an application for stay of suit filed in a Court 
must be made in accordance with the provi- 
sions of S. 19 of that Act and the rules made 
thereunder, and not under cl. IS, Sch. IT, Civ. 
Pro. Code (1908), Yishindas y. Simpson, 3 
Sind. D. R. 162. 

Crouch, a..i.c. 

(169) Sch. II, paras 16 and 16. See ARIUTRA- 
TION, No. 4. 73P.W.R.1910. 

(170) Sch UT. para, 11 (8) and S. 48 — Linn- 
tation .4c^, Sch, I, Art, 182 — Saving of 
limitation during period of execution by 
Collector— G,P G, (XI^r of 1882), S. 248, 
notice issued under — Notice based upon a 
preceding application which was defective or 
irregular. 

Held that the protection extended to a decree- 
holder by the provisions of paragraph 11 (3) of 


CiY. Pro. Code (Concluded) • 

the third schedule of C-P.C. (Act V of 1908) 
applies, both to tho limitation of twelve years 
referred to in S. 48 of Act V of 1908 and to 
tho limitation of three years provided by Art. 
182 of the first schedule to the Limitation Act 
(IX of 1908). 

Held further, that the issue of anotfeeunder 
S. 248 of Act XTV of 1882 gives a new start for 
limitation, oven though the preceding appli- 
cation upon which tho notice was issued was 
defective or irregular. Mohammad Abdul 
Karim Khan y. Nawal Singh, 13 O.C. p. 303. 
Evans and Lindsay, j, c. s, 

LVyV*m/(r.s:--12 O.C. 267; 19 Bom. 261; 
1 All. 675 ; 15 All. 84 ; 22 Bom. 63, It. 

CiYil Suit. 

(\) Stay of Criminal jn'occedings —Pendency 
of civil suit — General inle. 

Thcgenoml mle is that where a civil suit is 
brought subsequently to criminal proceedings, 
there shall not be anv stay of the Litter. 
Hari Pada Pal y. Jotiah Chandra Chatterjee. 
6 Tnd. Cas. 181. 

Stephen and Carnduff, j.t. 

Claim. 

(1) Claim — Moveable jwoperty of pe^'ishable 
nature, sale of — Subsequent investigation 
of claim — Claim tostaiuling crop — Success- 
ful claimant not to he charged with costs 
of harvesting. 

If moveable property of a perishable nature 
is attached and claim is preferred, the claim 
may be investig.ated even after the sale of the 
property by the Court. The Court will in such 
case adopt the rule of proportion in awarding 
damage to the elaiuianC, assuming that the 
value of the artic’ ? was represented with fair 
accur.icy by the price realised at tho sale. 

Where standing crops belonging to a claimant 
arc unlawfully attached, and extraordinary 
harvesting expenses are incurred due to the 
employment ot Court peons to do the work, the 
burden of the harvesting costs cannot he charg- 
ed to the account of the cl.aimant. Rasik 
Chandra v. Jutendra Kumar, 8 Ind. Cas. 77. 
MOOKEJEE and TEUNON, JJ. 

Clog. 

(1) — on equity of redemption — Condition as 
to interest being paid in lump at tho time of 
redemption. See MORTGAGE (REDEMPTION), 
No. 20, 128 P.L.R. 1910. 
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Cochin. 

Property in— Suit for possession — Jurisdic- 
tion. See Ctv. Pro. Code (1882), No. 23, 7 
Ind. Cas. 67. 

Goins. 

Employing shroff to pass Babashai coins — 
Shroff passing shikkai coins — Loss to Govern- 
ment — Measure of damages. See MAXIM, No. 1, 
12 Bom. L.B. 760. 

Collection papers. 

Admissibility of, See EVIDENCE Act, No. 3. 
6 Ind. Cas. 369. 

Commission. 

Agent negotiating’lale — Sale falling through 
owing to vendor’s neglect — Right to. See CON- 
TRACT, No. 7, 8 M.L.T. 40. 

Commissioner. 

Amount drawn by, in excess of his foes — 
Attachment for recovery of that amount —Power 
of Court. See CiV. PltO. CODE (1882), No. 233, 
6 Ind. Cas. .386. 

Community. 

(1) Common property belonging to — Decree 
appointing receiver till proper trustee is ap- 
pointed by— Validity, See RECEIVER, No. 2, 
19 M.L.J. 669. 

(2) Suit by two persons belonging to the — 
Persons having the same interest in one cause 
— Maintainability of suit. See Civ, PRO. 
CODE (1882), No. 29, 7 A.L.J 233. 

Companies. 

(1) Company — Litjuidation — Scheme oj man- 
agement fen' paying off its debts and far 
managing its affairs — Court — Sanctiem, 

In an application for sanctioning a scheme, 
approved of by a satutory majority of the 
creditors of a company in liquidation, for pay- 
ment of its debts and management of its affairs 
in future, the Court has to sec whether the 
provisions of the statute h.ave been complied 
with, whether the majorty arc .acting bona fide ^ 
whether they are coercing the minority in order 
to promote interests adverse to those of the 
class whom they purport to represent, and 
whether the scheme is a rcsonable one. in re 
Bombay Cotton Manufacturing Company 
Limited, 12 Bom. L.R. 525 = 7 Ind. Cas. 
452. 

MACLEOD, J. 

Reference : — 1 Oh. 213, F, 

Companies Act. 

See Act VI of 1862. 


Compensation. 

(1) ^funicipal body — Projection lawfully in 
existence — Power to remove— Compensation. 
See MUNICTPAIilTIES, No. 1, 6 N-L.R. 53. 

(2) Suit for, for unlawful detention of plain- 
tiff’s money — Limitation. Sec LIMITATION 
ACT (1877), No. 46, 7 Ind. Cas. 5. 

(3) Order for, embodied in decree — Appeal. 
■ See Civ. Pro. Code (1882), No. 228, 8 Ind. 

I Cas. 164. ^ 

Compoundable offence. 

Agreement to refer to arbitration with the 
object of stifling prosecution for non-compound- 
ablc offence -Validity of award. See CiV. 
PRO. Code (1SS2), No. 202, 11 C.L.J. 131. 

I Compromise. 

(1) Compromise, finality of — Subsequent con- 
duct of one of the executants inconsistent 
with the terms of the compromise - Whether 
suck conduct entitles the other party to re’ 
ptoliate t1u‘ compromise, 

A deed cf compromise between parties, dc- 
tining their rights in properties, is final and is 
binding on them. 

The more fact that one of the executants 
Fubsoquently acted in a manner inconsistent 
with the compromise, by denying the title of 
theother parties to what was conferred on them 
by the provisions thereof, will not justify the 
latter to repudiate the compromise. Ganga 
Yarapu Krishna Yenamma v. Naraparaju 
Yenkata Mukunda Row, 4 Ind. Cas. 303 = 7 
M.L.’r. 33. 

WALLIS and SANKARAN NAIR, .TJ. 

Reference : — 31 C. .584, D. 

(l-n) Compromise decree— Suit to set aside, on 
the ground that agreement was unlair jul — 
Civil Procednie Code (Act XIV of 188'd), 
S, ’iio — Administrator agreeing to execute 
lease for which sanctum afterwards refused 
by Court — Probate and Administration Act 
(1^' of I8SI), S,90, els, (3) and (4)— Test, 
whether agreement specifically enforcible 
-^Specific Relief Act (1 of 1877), Ss. 3, ill 
(e) — Administrator if “ trustee'* — Compro- 
mise ba?ed on agreement which is unlawful 
in part — Decree if to he wJu)lly set aside or 
in part — No universal rule. 

Where a person acting for himself and also 
as administrator of the estate of a deceased 
person compromised a suit, agreeing thereby 
to execute within a month a darputni lease of 
property jointly belonging to himself and the 
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Comppomite — ( Continued ) . 
estate of the dcconsed, and undertook, previ- 
ously to doing that, to obtain the permission 
of the Court which had granted the letters of 
administration, but such permission was refus- 
ed on the ground of the proposed lease not 
being beneficial to the estate ; 

If/’ld — That the administrator had acted in 
excess of his powers under S. 90 of the Probate 
and Administration Act in entering into the 
compromise, which was therefore not a lawful 
compromise within the meaning of S. 37o, 
Civ. F'ro. (!odc 

Whore a compromise decree has been made 
on the basis of an unlawful agreement, a suit 
lies to sot it aside (o). 

A comprnmiso deerco ran ho set aside on any 
ground on which the agreement itself could be 
net aside (b). 

If the agreement could not be specifically en- 
forced, neither should the decree. 

'I’he agreement by the administrator in this 
case could not be specifically enforced, being 
one made by a trustee in excess of his powers, 
within the moaning of S. *21, cl. (e) of the Spe- 
cific Relief Act. 

7/c/d— That, in the circumstances of the 
case, the whole decree should be set aside, and 
not merely the portion affecting the estate of 
the deceased. 

Whether in such a case the decree should be 
sot aside in its entirety or only to the extent 
directly affeefed by the illegality would depend 
upon the circumstances of the case, and no 
universal rule can be laid down with regard to 
it. Sarbesh Chandra Basu v. Hari Doyal 
Singh, 14C.W.N. 451-5 Ind. Gas, 230-11 
G.L..;. 340. 

Mookkkjke and Tkunon,.t.i. 

Reference :—(a) 13 C. W.N. 1197 ; 2 Ch, 273, 

F. 

(2) Practice — Tnherent iiowerfi of Court — 
Compromise of suit — Decree upon conipro- 
viise — Cmu promise signed by pleader without 
any authority from his client — Decree ultra 
vires — Decree set aside, 

A suit was declared to have been ended by a 
decree passed in terms of what purported to bo 
a compromise between the parties. It appeared 
that the compromise was signed by the defend- 
ant's pleader who was not authorised in this 
behalf. The defendant applied to the Court 
to set aside the compromise, on the ground that 
the pleader had not been instructed to appear 


Compromite — ( Continued ) . 
for him in the suit, and that he bad given the 
pleader no instructions in the case authorising 
him to enter into any compromise. The Court 
set aside the decree and ordered the suit to be 
re-heard : 

Held (1) that the compromise was not bind- 
ing upon the defendant, and the decree passed 
upon it was void as to him. It was ultra vires. 
The Court had been asked to put its seal upon 
and sign a document which had no legal ground 
to rest upon, and if that decree went out, then 
the whole suit was re-openod. 

(2) That it was the inherent power of every 
Court to correct its own proceedings, where it 
had been misled. Basangouda Hanmant 
gouda V. {JhuFchigirigouda Yogangouda, 12 
Bom. 223-=5 Tnd. Gas. ‘JflS. 

CHANDAVAHKAK and KNIGHT, .F.T. 

(3) Ros judioata — Compi-omise in first suit — 
Validity gnestioned in subsequent suit, 

A compromise in a suit, where the subject- 
matter was below Rs. 10,000, can bo questioned 
in a subsequent suit, if the subject matter is of 
a value over Rs. 10,000, and an appeal to the 
Privy Council consequently lies. Raja Yenkata 
Narasimha Appa Rao v. Bukkapatnam Tiru- 
mala Naraslmhachariyulu, 7 M.L.T. 224. 
Miller and Muxuo, jj. 

Reference Til. 195, Ji. 

(4) ComiYromise— Construction - Limitation — 
•Joint trust — Uiriht to the trust allowed to 
become barred by one trustee — Other trustee 
a minor — Suit to ircorer trust within three 
years after becoming major — Limitation . 

Whore a deed of compromise states that the 
right to a ti usteeship has remained in the fa- 
milies of the plaintiff and of the first defendant, 
and also provides that the plaintiff’s right shall, 
after his death, be exercised by his heirs, and 
the first defendant’s right shall be exorcised by 
him and by the second defendant and after the 
death of both of them, by their heirs, 

held that the effect of the compromise was 
to constitute the representatives of the two 
branches of the family for the time being joint 
trustees, and to give them joint interests as 
joint owners in the property in question. 

Where an adult male member of the family, 
who was a joint trustee with the other mem- 
bers of the family failed to take steps to protect 
the rights of the family when he was dispossess- 
ed of the trusteeship and trust properties, and 
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Compromiie — (Continued), 
allowed the remedy to become time-barred, 
the rights of the other joint trustee also become 
barred, even though the latter seeks his remedy 
by a suit brought within throe years after he 
attained majority (u). Thlagarajav. Ratna- 
■abapathy Filial and others, *20 M.L.J. 421 
-8 M.L.T. 134. 

WHITE, c.J., and MUNItO, J. 

Reference (a) 32 C. 129 (P.C.), 7). 

(8) Application to obtain decree in terms of 
the compromise- -Some of the terms opposed 
to provisions of a statute — Public polict, — 
Dekkhan AKjric^lturists* Relief Act {XVII 
of 1879), S. 15-13, cL 2 — Instalments — 
Default in payment of instalments. 

The plaintiif and defendant (an agi^ulturist) 
compromised a suit for recovery of money by 
sale of mortgaged property, by providing that 
the defendant should pay the amount of mort- 
gage in annual instalments and that, on 
failure to pay any two instalments, the plaintiff 
to bo at liberty to realize the whole of the 
balance by sale of the entire mortgaged pro- 
perty through the Court. This compromise was 
presented to the Court to obtain a decree in its 
terms ; and the defendant tluu-e agreed to be 
bound by the terms of the compromise on its 
being explained to him. The Subordinate 
Judge before whom it was presented, having 
felt doubts as to the validity of the compromise, 
referred the following two (piestions to the 
High Court for opinion : — 

(1) Whether the compromise was lawful, 
although it provided that, in default of the 
payment of two instalments, the plaintiff 
should realize the whole balance duo by sale 
of the entire mortgaged property, such provi- 
sions being opposed to S. Ift-B, cl. 2, of the 
Dekkhan Agriculturists’ Relief Act, 1879 ? 

(2) Whether the Court was bound to pass a 
decree on a compromise of this character ? 

Held (1) that it was not competent to the 
Court to pass a decree which would be in con- 
flict with the clear provision of S. 15, cl. 2 of the 
Dekkhan Agriculturists’ Belief Act, 1879. (a). 

(2) That the mere f.ict that the defendant, 
though apprised of the terms of the ccmpromi.se, 
agreed to it, did not invest the Court with the 
jurisdiction to pass a decree to carry out the 
compromise. Klsandas Shivram Marwadi 
V. Nama Rama YIf, 12 Bom. L.R. 1024. 
Batchelor and Rao, jj. 

Reference:— (a) (1894) P.J. 466, R. 

29 


Compromiie— ( Continued ) . 

(6) Compromise decree — Settlement for a par- 
ticular period — Claim for future years on 
the basis of the compromise — Res judioata 
“ Construction of compromise decree. 

By the terms of a compromise, which was 
made a decree of Court, the plaintiff agreed to- 
bis being adjudged entitled to a certain share 
for a particular fasli^ on the basis of an admis- 
sion by the 1th defendant. In a claim by 
plaintiff fop the share due<to him for subsequent 
years, 

held, that plaintiff was not estopped by the 
rule of /<*s- judicata ftoin (‘laiming a larger 
amount by reason rf the said compromise 
decree, which only settled plaintiff's sha 
for- a particular period. Hukdar v. Karrup 
pana Pillai, 8 M.L.T. 432. 

AHDUU RaHI.U and KRISHNAHW.AMY 

Tyeu, jj. 

References :^! Ch. 37; 12 R. I ; 71 L T. 
591 ; 43 W.R. »31 ; 61 L.J. Ch. 189, R, 

(C-nj-amending award — Delay in actingupon 
its conditions — Jilffecb. See CiV. PltO. CODE 
(1882), No. 182, 38P.W.R. 1910. 

(7) Compromise by Hindu widow — Relin- 
quishment — Whether alienation . See HINDU 
LAW (Widow;, No. 6, 7 M.L.T. ,340. 

(8) — 1)> minor’s natural guardian — Validity 
of the— Sec HINDU LAW' (ADOPTION), No. 5, 
12 Bom. L.R. 370. 

(9) Decree passed upon a — Application of 
S. 62, Tr. I'r. Act— Sec THANSKEU OF PRO- 
PERTY A(VT, No. 20, 13 O C. 98. 

(10) — Whether good consideration. Sec 
RRGTSTK VTION act (1877), No. 5, GInd. Cas. 
6.51. 

(11) in appellate .stage after revocation of 
probate — Legality t See PRORATE, No. 3, 12 
C.L.J. 91. 

(12) — Likely to give trouble — Powers of Court 
to record — Effect of resiling from — Unlawful 
agreement —Different portions separable. See 
GlY. Pro. Code (1882), No. 183, 7 A.L.J. 778. 

(1.3) — to have rest of decree executed at 
future time — Stop-in -.aid of execution — Effect 
of- Acknowledgment. See LlMIT.ATION ACT 
(1877), No. 29, GInd. Cas. 366. 

(14) — by widow — Effect on rever.sioncrs. Sec 
Hindu Law' (Widow'), No. li, 8 M.L.T. 228. 
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Compromise— ( Concluded) . 

( 15 ) Jlefenmco for apportioiuiicnt— Interest 
of one of the claimants attachcrl before reference 

-Compromise amongst claimants— Abandon- 
ment of claim by claimant whose interest was 
attached — Kfleet — . See ArT T OF 1894 (LAND 
ACQUIKITION), No. 14, 7 Tnd. Cas. 481. 

( 16 ) Docroo passed on — whether binding; on 
co-defendant not party to— See EstOPPKIj, 
No. 4, 15 M.C.C.R. ‘29:3. 

(17) Sale ponding suit — Compromise decree 
—Purchaser bound l)y the docjroc — Lis pendena 
—See TliANSFiai OF PUOI'F.RTY ACT, No. 21, 
i} liid. Cas. ir.S. 

( 18 ) Cbiiiii by tbiri party to portion of pro- 
perty sold- -T'ovverof purchaser to cornpromiso 
with claimant— Whctlier vendor bound by — 
See VKNDOR and PUUCHASKR, No. fi, 8 Tnd. 
Cas. 01. 

Concurrent finding. 

What is. See CUSTOMS (PUN.IAS-ALIFN- 
.\TI0N), No. 4, H P.W.R. 1910. 

Confiscation. 

(1) T3lTcct of confiscation and re grant bv ( iov- 
criimout. See CUSTOMS (PUN.IAP— TNHKKIT- 
ANCli AND SUUCKSSION), No. :1, 120 l\W.R. 
1900. 

(2) Joint family property— Confiscation — 
(jovernment grant of part of the property to 
one member of the family — Nature of estate 
granted. See HINDU L \W (JOINT EaMIDY), 
No. 9, 12 Bom. L.K. 65G. 

Consideration. 

(1) Definition of — Aijrccnient to Inlie no 
immediate action — 5. Contract Jet, 

A valuable consideration in the sense of the 
law, may consist either in some right, interest, 
profit, or benefit accruing to the one party, or 
some forbearance, dotrimefit, los.s, or respon- 
sibility given, sullered, or undertaken by the 
other. 

Where there was a settlement of debts be- 
tween two parties, and one of them agreed to 
take no immediate action to recover the debt 
due, there would bo forbearance on his part and 
benefit to the other party, and the agreement 
must be regarded as the consideration for a 
promise as defined in S. 2 (d), Contract Act. 
HauDg Me v. Ma Sein, 5 L.B.R. 192. 
Hartnodl, j. 

Beference L.R.A.C. (1900), p. 686, F. 


Consideration — (Continued ) . 

(2) PersoJinl liability— Promissory-note — 
Plea of failure of consideration — One 
consideration can only support one contract 
— Relations between parties entered in 
document — Rit flits and liabilities only 
governed by it — Mortgage — Mortgagors 
p('rsonal liability, 

• 

The defendant entered into an agreement 
reciting that S and the defendant had obtained 
.a Mangane.«!ft concession in Mysore, and that 
they agreed to admit E to a share of the profits 
arising or to ari.so from the concern in 
consideration of E’s causing the plaintiff 
company to undertake the management and 
development of the rights comprised in their 
license and to finance tT4e concern. All thi’ee 
entered into an agreement with the plaintiff 
company on the same day, reciting iTiat, at the 
rof|UPMt of E, the plaintiff company have under- 
taken to manage and ffevelop the rights and 
advance the moneys from time to time. The 
agreement further laid down that the said plain- 
tiff company should find all monies required 
from time to time for working, prospecting and 
developing the lands, and also all monies for 
the Icist, etc., and that all sums so paid or 
advanced by the said company as aforesaid 
shall bear interest at 2 per cent, above the 
current bank rate and be paid or deducted from 
I the sale proceeds of the ores, as are disposed of 
or shipped, and the deed further provided a 
remuneration for their serviees. Under the 
agreement, the plaintiff company were making 
the advances to the parties, one of whom was 
the defendant. The concern failed and the 
mine had to be closed and the defendant was 
called upon to pay his share of the expenses. 
ITe executed the plaint pro-note for this and 
seme other indebtedness which is not in question 
in this suit. Feld, that, under the agreement 
above set out, there was no personal liability 
on the part of the three members that entered 
into the agreement and, therefore, against the 
defendant. 

It i.s wcli .settled that there is an implied 
covenant in all mortgage instruments making 
the mortgagor personally li.ible (a). 

But where the mortgage instrument contains 
clear provision.^ making the mortgage-debt 
repayable in a particular way, such provisions 
must be given effect to and in such cases there 
is no personal liability (5) . 

Where a contract is reduced to writing, in 
order to define and to give evidence of a 
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Consideration — {Contmued ) . 
tr^asaction between the parties, the writing 
should regulate their respective rights and 
liabilities, (c) 

An implied promise to pay does not follow 
where there is an exijress promise to pay in a 
particular manner and on a certain event 
.happouir^. 

It was contended on the facts above set forth 
that, the defendant having given a promissory 
note for the amount, he was not at liberty to 
plead that there was a failure of consideration: 
Held, that he was entitled to raise such a 
plea {(I), 

A consideration for a contract could operate 
only once, and when it had operated as consider, 
ation for one contract, it was spent. A single 
consideration cannot be made, by force of the 
duiiriition in the Indian Contract Act (as includ* 
ing past services at the re^jiiest of the promisor 
also), to support an indefinite series of subse- 
quent contracts. 

The advance made by the plaiiitift company 
being in consideration of the Qrst agreement, 
there was no consideration for the pro- note by 
the defendant (c). Anglo-Indian Trading Com- 
pany V. G. F. Brierly, 8 Tnd. Cas. 302. 

WAI.LIS, J. 

References : -(a) (18G8) 4 Q.B. 182 ; 12 L.J. 
.Q.13. 160 ; 3 (1. and J), 351. F, (b) (1S56) 1 II. 
N. 702 ; 26 L.J. Kx. 150 ; 5 W.R. 363, F. (c) 
(1905) A.G. 151 ; 74 L.J.K.B. 808 ; 93 L.T. 495; 
11 Com Gas. 1; 21 T.L.R. 710. (^f) (1856) 
11 C.B. 481. Rel. (c) 16 M.L.J. 422, RcL 

(2-a) Residence with promisee whether consti- 
tutes. See CONTRAtrr Act, No. 3, 5 Ind. Cas. 
102 . 

(3) — in shape of services rendered or to be ren- 
dered— Grant of assessment— Sale — Gift — Re- 
gistration. See TU.VNSFICU OF PROPERTY 
Act, No. 37. 12 Bom. L.R. 9. 

(4) Moaning of — Pro-note -Plea of execu- 
tion as name- lender, and con.scqucnt want of 
•consideration. Sec CONTRA(3T Act, No. 2, 7 
M.L.T. 85. 

(5) Stranger's right to impugn validity of 
title-deed on ground of want of. See ACT VIII 
OF 1886, Bengal Tfinancy, No. l, 5 Ind. 
Cas. 291. 

(6) Failure of — Suit — Limitation. See Civ. 
PRO. CODE (1882), No. 146, 7 M.L.T. 232. 

(7) Assignment of decree — InadequaLo con- 
sideration— Effect. Seo Civ. Pro. Code 
.^Mysore), No. 11. 16 M.C.O.R. 43. 


Consideration — ( Concluded ) . 

(8) Unregistered «ale deed — Registered mort- 
gage bond for consideration money, validity 
of. Sec Contract Act, No. 14, 6 Ind. Cas. 
581. 

(9) Conveyance executed htmn tide — No 
consideration paid — Rights of vendor. See 
Sale, No. 3, 6 Tnd. Cas. 117. 

(10) Sale deed — Proof of non-payment of. 
See I RANSFEU OF PROPERTY ACT, No. 20. 6 
Ind. Cas. 477. 

(11) Suit by auction purchaser for refund of 
purchase money on failure of. 'Maintainability. 
See EXECUTION SALE, No. 3, 12 Bom. L.R. 
723. 

(12) Execution of mortgage deed admitted — 
Dcniiil of— Burden of proof. See MORTGAGE 
(OflNKnAL), No. 40, 7 Tnd. Cas C9. 

(13) Presumption in favour of, when arises — 
Burden of proof. See CUSTOMS (PiTNJAJt— 
\LTENAT10N). No. 27, 83 P.L.R. 1910. 

( 14 ) Burden of proof as to, in mortgage trans- 
actions — Effect of delay in suit. See MORT- 
GAGE (USUFRUerrUARY), No. 6, 7 Ind. Gas. 
646. 

( 15 ) Stiffing of prosecution — Consideration 
for agreement — Non-compoundablc offence. 
See PUBLIC PolTCY, No. 2, 6 N.L.R. 118. 

Construction. 

1. — (OF Acts). 

2. — (OF Decrees). 

:3.— (of Deeds). 

4. — (OF Wills). 

5. “-(oF Words). 

r 

1. -(Of Acts). 

(1) K}UiVuih law, ]iow far a tjuide in — Indian 
Arbitration Act, S. 

The words used in S. 12 of the Indian Arbi- 
tration Act are similar to those contained in 
the English statute, and they may be taken to 
boar the same construction and confer the same 
powers on the Court as those exercised by the 
English Courts under the corresponding section 
of the English Act of 1889. Seth Utoomal Ya- 
soomal y. Seth Haridas Asanand, 4 S.L.R. 
26 = 7 Ind. Cas. 595. 

JiEGOATT, J. 

(2) When statutes are to be construed as 
operating — Retro.spectivo operation. See CiV. 
PRO. CODE (1908), No. 34. 7 A.L.J. 420. 
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Construction— (Continued), 

1. — fOf Acts)— (Co7ihmwd). 

(3) Value of marginal notes. See ACT XVIIT 
01' 1B79 (Lkgal Practitioners), No. 2, 

0 I rid. Cas. HIH. 

(4) Statutes conferring jurisdiction— Con- 
struction. Sec ACT IX OF 1899 (ARIUTUA- 
TION), No. G, 3 Sind L.R. 221. 

(5l Revenue enactments passed on the same 
day— Interpreting terms ol one Act by refer- 
ence to the terms of the other. See ACT OF 
187C (OiiUll LAWS), No. 3, 14 C.W.N. 817. 

(C) Acth, retrospective o[)eration of. Sec 
ACT. 1900 (Low er Burma Courts), No. i, 
5 L.B.R. US. 

(7) Scope of preamble. See ACT XTXOF 1841 

[Succession (Property Protection)] , 
No. 2, G Ind. Cas. 259. 0 

(8) Court when can override plain lanj|;uage 
of Statute— Cse of proviso. See ACT III OF 
1884 (BENOATi aiUNlCIPAL), No. 2, 11 C.L.J, 

524. 

(9) Municipalitic.s Act, construction of. See 
MUNICIPALITIES, No. 1, G N.L.R. 58. 

(10) --where statutory rights of an excep- 
tional character have boon created. See ACT 

1 OF 1891 (LAND AcgUISITION). No. 5, 11 
C.L.J. 012. 

(11) Value of marginal notes. See ACT XV 
OF 1891 (MURSniDAHAU;, No. 1, G Ind. Cas. 
392. 

(12) Statute when may Ijc held to have been 
rcpo.iled by another statute by implication. See 
Lease, No. 15. GTnd. Cas. GS5. 

(1.‘3) — rule of construction — Words of old 
statute made part of new statute— Object, Gee 
ACT IX OF 1808 (C.P. Tenancy), No. .3, G 
N.L.R. 09. 

(14) When one statute may be impliedly 
repealed by a subsequent .statute. See ACT III 
OF 1909 (PRESY. Tow ns iNSOliVENCV), No. 1, 
12 Bom. L.R. 750. 

(15) Acts of procedure— Retrospective effect. 
See CIV. Pro. Code (1882), No. 191, 12 Bom. 
L.R. 780. 

(1C) Construction of Limitation Act. See 
Limitation act (1908), No. 5, 12 Bom. L.R. 
881. 

(17) Laws affecting rights— Retrospective 
effect. See CiV. PRO. CODE (1908), No. 51, 
7 A.L.J. 1070. 


Construction-— (Continued) , 

1.— (Of KcU)— (Concluded), 

(18) All legislation is primarily territorial — 
Limit when to bo placed upon the goneraf 
sense of words used in statutes. Sec LIMITA- 
TION ACT (1877), No. 16, 12 Bom. L.R. 977. 

(18-a) Act enforced some months, after its 
passing— Effect. See LIMITATION ACT (1908) , 
No. 24. 8 Ind. Cas. 548. 

(19) Rules of. See Reo. II OF 1877 (AJMERE. 
Land and Rev.), No. i, 7 A.L.J. 370. 

2.— (Of Deorees). 

Rule of -Court’s duty. Sec r>ECREE, No. 4, 
6 Ind. Gas. 75. 

3.— (Of Deeds). 

(l) Siridhnn — Hindu Law — N uccesaio n — 
Unmarried daughter a. 

A, a Hindu, died leaving a Will whereby he 
loft his house to his daughter B absolutely, 
subject to certain charges by way of mainte- 
nance. Probate of this will was granted to 
the executors C and certain others. Then B 
died intestate, leaving her surviving five sons 
including (’, a married daughter, and two un- 
married daughters I) and another. Some years 
after the dcfith of B, a conveyance was execut- 
ed by C and his surviving brothers in favour 
of E and others. The deed proceeded on the 
assumption that C and his surviving brothers 
were absolutely and beneficially entitled to the 
property conveyed by it, but the vendors pur- 
ported to convey all their “estate, right, title, 
interest, claim, and demand in the property.” 
D then brought a suit for declaration of her 
title to a moiety in the property and also for 
partition, and C contended that, as the surviv- 
ing executor of he will left by A, he executed 
the conveyance and created a title which 
would defeat the title of D, and special reliance 
was placed on the general words whereby the 
vendors purported to convey all their estate, 
right and iut rest in the property. 

Held, (1) that, on the death of B, the pro- 
perty as her stridhan property devolved on her 
unmarried daughters, (2) that, as C did not 
soil and convey as executor of the will, the 
purchaser’s title could not prevail against D 
who was therefore entitled to a moiety in the 
suit property. Pura Sundari Dasl v. BiJarJ , 
Notiani, 37 G. 362-6 Idd. Gas. 893. 

Jenkins, c.j., and woodroffe, j. 
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Construction— {Continued) . 

3, — (Of Deeds) — (Continued), 

(2) Docummt of title — Constrmtion — Snhse- 
(pient admission as to triA^ meaning or 
cofnduct of parljit not admissible in cons- 
truction — Erroneous boundary — A cyuves- 
cence — Estoppel — Adoption of boundary 
in settlement of dispute — Limitation Act 
(-YK of mr), Sch. //, Art, iJS, irlterc 
applicable, 

A subsequent aduiission as to the true 
meaning of a doeiunciit of title or the subse- 
quent conduct of a party to, or of a pe»*son 
claiming under, the deed, cannot be received in 
aid of its construction ia), 

Merc acquiescence in the boundary of certain 
properties erroneously laid down docs not, by 
itself, constitute an estoppel. 

Therefore, owners of adjoining tracts of land 
are not bound by consent to a boundary, which 
has been defined under a mistaken apprehen- 
sion that it is the true line, and neither party 
is precluded or estopped from claiming his own 
rights under the true lino when discovered, 
provided that the position of his opponent has 
not been meanwhile altered on the faith of his 
representation. 

But if the boundary line has led to any 
dispute, and if, in settlement of such dispute, 
the parties have adopted a certain boundary as 
the true line of division between their proper- 
ties, neither can be permitted to resile from the 
settlement. 

Art. 138 of Sch. 11 of the Limitation Act, 
1877, applies to suits brought against the 
judgmeiit-debior or persons who have derived 
title from him (5). 

The article cannot bo applied to a suit 
brought against a defendant who has not 
acquired a title from the judgmeiil-dcbtor. 

Khiroda Kanta Roy y. Krishna Das Laha, G 

Ind. Gas. 467. 

MOOKERJEE and CARNDUFF, J.I. 

Hiferences:-(a) 10 OB. 261 ; 19 L.J.O.P. 
302 ; 84 R.R. 562 ; 12 A. and K. 442 ; 64 R. R. 
597 ; 4 P. and D. 270; 9 L.J.Q.B. 373, relied 
on. (6) 7 C.L.J. 560 ; 12 C.W.N. 617, F, 

(.3) Will — Settlement — Construction — Regis- 
tration attd form^Eoidentiary value — 
Tests — Power of revocation — Use oj future 
tense — Effect, 

A registered document, purporting to be an 
agreement executed by N in favour of his wife 
and his son's widow, contained the following 
clause, after my life-time, both of you 


Construct ion --{Continued), 

, 3. — (Of Deeds) — {Concluded), 

shall not only get the right due to me in the 
said lands and the said saltpans, but shall also 
divide and enjoy in equal shares the income 
derived therefrom." It also declared that 1^'s 
future debts shall uot be binding on the jiro- 
pertics, and contained no power of revocation. 

Held that the instrument was a settlement 
and not a will. • 

' The facts that some of the provisions are 
expressed to operate in the future (a), and the 
reservation of a life-estate (6) cannot ailect the 
character cf the instrument as a settlement. 
One of the invariable tests in coming to a 
* conclusion as tn the testamentary character of 
a paper is, whether the paper is revocable (c). 

The fact of registration (d) and the form {e) 

^ of the instrument, though circumstances to be 
taken into account, cannot be deemed conclu- 
sive in determining the character of the 
instrument. Rajammal y. Authiammal aiiss 
Athi Lakshmiammal. 20 M.L.J. 519-8 M.L. 
T. 139 = 7 Ind. Gas. 357 -33 M. 304. 

Benson, o.c.j., and Kkishnaswami 
A lYAR, J. 

Rif erenres (a) (im) 64 L.T. 49 (51), 7v*. 

(6) 20B. 210 (214), F, (c) U867) L.U. .562 (581), 
R, (d) (1843) Dru. n = Ir. Ei\. R. 238. (c) 5 B. 
630 (631). 

(4) of mortgage-deed. See MORTGACIK 
(General), No. 15, 6 N.L.R. 20. 

(6) Ambiguous instrument — Gonstruction. 
See Act T OF 1869 (OUUJI ESTATES), No 2. 
7 A.L.J. 274. 

(6) Description by quantity and by bound- 
aries- Canons of interpretation. Sec GRANT, 
No. 1, 7 M.L.T. 390. 

(7) Kaiiom instrument — Saswatarn right — 
Gonstruction. See MALAUAR LAW, No. 6, 6 
Ind. Gas. 307. 

(8) Gift from father to daughter—" Putra 
poutradi kramc ** — Gonstruction. See HINDU 
LAW (GIFT), No. 2, 6 Ind. Gas. 354. 

(9) Earlier document— Whether can be con- 
strued by reference to later documents not 
between same parties. Sec RENT, No. 2, 37 C* 
626. 

(10) Principal and agent— Deed of compro- 
mise in Tamil — Exoneration of agent from all 
'mistakes’ — Effect. See PRINCIPAL AND 
AGENT, No. 6, 8 M.L.T. 2-36. 
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Construction— (Concluded), 

4.~(Of Wills). 

(]) Bequost in favour of two married daugh* 
tors— Joint tenancy or tenancy in common — 
Construction. See HINDU LAW (WILL), No. 4, 
7 A.L.J. 941. 

(2) Two species of property devised— T*ropcrty 
not strictly corresponding to description in will 
to bo excluded — Presumption. See WILL, 
No. 14, 7 A.L.J. 

B.—(0f Words). 

(1) “family” meaning of the word— When 
used in grants of property. Sec SlfAMILAT, 
No. 1, 20P.U. 1910. 

(2) Meaning of “ ekopithu.” See WILL, 
No. 7, 20 M.L.J. 99. 

(3) Meaning of “ Sharik.” Sec PhK-KMI’- 
TION, No. 12. 7 A.L.J. 415. 

(I) Cleaning of “ Nochi.” See HINDU 
].AW (SUC(;KSSI0N), No 9, 6 Ind. Cas. 210. 

(5) Agreement to sell “ the entire stock at 
Shalimar Depot or 700-800, say seven to eight 
hundred tons of coal,” — Meaning of the 
words — Words of description, and not of esti- 
mation— .See C()NTKA<JT, No. 4, 87 C. 884. 

(0) “Person” in S. 589, C.P.C., includes a 
minor— .See CiV. PUO. CODK (1882), No. 209, 
r» Ind. Cas. 110. 

(7) Meaning of “ Uishtadaran Karibi.” 
See I^HE-KMPTION, No, 10, 5 Ind. Cas. 069. 

(8) Meaning of “ malik.” See WILL, No, 9, 

0 Ind. Cas. 141. 

(9) ” Welfare” -iMeaning of. See MlNOU, 
No, 1, 8M.L.T. 47. 

(10) Moaning of “ amla.” See Landi^OUD 
AND Tenant, No. 25. O ind. Cas. 399. 

(II) “Family,'’ “undivided family” and 
“house,” meaning of. See ACT I V OF 1893, 
(PARTITION), No, 1, 7 Ind. Cas, 43G. 

(12) Meaning of “ gaddi nashini.” See Act 

1 OF 1869 (OUDII Estates), No. l-a, 8 Ind. 
Cas. 422. 

(13) Moaning of “ Svikara nemariam.” 
See Hindu Law (Will), No. 5, 8 Ind. Cas, 
517. 

Constructive notice. 

(1) Doctrine of, when applies. See ClV. Pro. 
CODE (1882), No. 164-a, 12 Bom. L.R. 1044. 

Conitructive possesalon. 

(1) Doctrine of, not applicable to wrong -doer. 
See ADVERSE POSSESSION, No. 3, G Ind. Cas. 
359. 


ConatPuctlve poueBiion—(Co7icluded) . 

(2) Doctrine of, not to be extended in favour 
of wrong-doer. See ACT XV OF 1891 (MUHSHI- 
DABAD). No. 1, 6 Ind. Cas. 392. 

Contract. 

(1) Cimtract — J^romisc to bequeath a village 
in consideration of plaintiff and her hus- 
band living u'ith the deceased— ^\llethel' 
complete contract, 

P was very fond of the plaintiff, brought 
her up and got her married, had the plaintiff 
and her husband live with her, maintained 
them and made the bu.sband a handsome allow- 
ance, and purchased and conveyed to the 
plaintiff two other villages, besides presenting 
to her a large quantity of valuable jewels. The 
plaintiff claimed another \i!1agc, as having 
been promised to her. 

Ileld, on evidence, that there was no subse- 
quent contract, by which the plaintiff and her 
husband had agreed to go on living with P 
till her death, in consideration of her under- 
taking to leave the plaintiff the village at her 
death. Sree Rajah Venkata Appa Row 
Bahadur v. Sree Rajah Malraju Lakshiinl 
Yenkayamma Row Bahadur, 7 M.L.T. 296- 
5 Ind. Cas. 102. 

White, Wallis and Miller, .ij. 

(2) Contract^ irrocuring breach of^ — fireach 
of jyromise to marry — Mother inducing son 
not to marry — Liability of mother^ Malice 
— h[ffcct — Justification —Tort . 

The doctrine that the procuring of a broach 
of contract by a third party is an actionable 
wrong is equally applicable, whou the broach 
i.s a breach of promise to marry, when the rela- 
tion between the party who procures the breach 
and the pai ty who broke the contract is that of 
mother and son (a). 

Alalice is not the gist of an action for procur- 
ing breach of contract. But if malice is alleged 
and proved, it will displace the proteebion, 
privilege or justification, or whatever we may 
call it, whi^h arises from the relation between 
the party who procures the breaking of the 
contract, and the party who breaks the contract. 
A person, who procures a breach maliciously 
and by misrepresentations, is not protected, 
Irene Fanny Colquhoun v. Mrs. Fanny 
Bmither, 7 M.L.T.394==-5 Ind. Cas. 475. 

White, c.j., and Kkishnaswami Iyer, j. 

. References :—{a) (1852) 2 E. & B. 216, (1901) 
A. 496, (1903) 2 K.B. 545, (1908) 1 Ch. 335, 
(1898) A.C. 1, (1908) A.C. 606, R, 
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ConiVMi‘-~(Continued ) . 

( 3 ) Contract — Agreement to 'sell corn at a 
future date — Seller" s failure to make deli- 
very — Damages — Rate varying durvig the 
course of the day. 

The rlcfendant agreed to sell gram on a p.ir- 
ticular date at a fixed rate, i)ut failed to per- 
form the agreement. The plaintiff sued for 
compensation and established that, on the 
particular dale, high rate prevailed till 1 
when a panohayiit asseinhlpd and fixed a certain 
lower rate for the day in relation to contracts 
to bo carried out on that day. 

Held, that the plain till was in no way bound 
by the decision of tlie panehayat, nnd was 
entitled to calculate compensation at the high 
rate which prevailed in the early part of the 
day. Tara Chaiid v. Budh Ram, 2 P.L.K. 
11)10 = 14 r.W.li. 1010 -0 Jnd.Cas. 4H5. 
JOIINSTONli, .i. 

(1) Agreement to sell entire stock at Sha- 

limar Depot or say sevei: to eight 

hundred tons of coal"" — Construction of the 
irords — [Vords of descuplion nnd not of 
estimation — Warranty — lireuch oj coatracl 
— Unnscertnitu'd damages — Eguitahle set- 
off— S. Ill, C.P.C, 

A, the owner of a stock of coal at Shaliniar 
i>cpot, agreed to sell to li “the entire stock at 
Shaliniar Depot or 700 800, say i-CNeii to eight 
hundred tons of coal.’' But the entire stock 
at the Depot really amounted to 400 tons only 
which A duly delivered. A then brought a 
suit for the price of the coal sold and delivered 
by him. H contended that, since 460 tons only 
wore delivered by A, tlierc has been a bre.ich 
of the contract, and he was therefore entitled 
lo set-off a certain sum fixed by him by w'ay of 
damages against the sum claimed by A. 

Held, that, since in this case A was himself 
a coal dealer, and the goods wore actually in 
existence at the date of the contract and at the 
Depot, it must bo assumed that tlio seller knew 
what the quantity was which he was selling, 
.ind that therefore the words “700 or 800” tons 
were not a mere collateral estiinaie of quantity, 
but ail integral part of the contract, that is 
to say, they were words descriptive of the 
preceding words “entire stock.” 

Held also, that the delivery of only 469 tons 
of coal amounted to a breach of the contract 
by A, and B was therefore entitled, by way of 
equitable set-ofi, to set off against A 's claim the 
damages caused by such breach, though the 


Contract — ( Cojitinued ) . 

damages were not chon ascertained, and the case 
did not therefore come within S. Ill, C.P.C. 
(1882), or the corresponding order of the prO'^ 
sent Code. Kallyanjee Sham Jee v. Shorrock, 

37C. H34 6Ind. Cas. 921. 

JKNKINS, C.J., and WOODUOFFK, J. 

(5) Privity of contract beticecn plaintiff and 
defendants — Riikka executed by defendants 
iVos. 1 and i! in favour of plaintijf — Con- 
tract bepreen defendants Nos, 1, and H 
to treat debt asjo,:it "Liability of defend- 
ant I\o, d ta jdil lilt 1(1. 

The plain tiil^ sued defendants Nos. 1, 2 and 
3 upon a rule ha executed by defendants Nos. 1 
and 2, on ihe ground that, upon a inemoraii- 
duiii executed by the throe defendants as u, 
famil\ arrangement, this liability was to be 
treated as a joint liability, and that, therefore, 
the defend.int No. 3 was also liable upon the 
rukka. 

Held, til at, as the plaiutiffs were not parties 
to the memorandum, there \vas no contractual 
relation between tliom and defend i^nt No. 3, 
and that there was nothing to base a liability 
arising out of contract, and that, therefore, the 
defendani No. 3 was not liable to the plaintifls. 
Grihi Nath Chowdhpy v. Baijnath Ram 
Marwari, bind. C.is. 412. 

JKNKINS, C.J., and Doss, J. 

(0) Fraud— Unaiie injlucvcc — Woiiianrepudi- 
atiug her contract — aPrdana.shin woman. 

A w'idow'’s dece.iscd husband’s brother’s son 
G applied to be appointed guardian of her per- 
son and properly, on the ground that she was 
a minor while she was in reality sui juris. 
Steps were taken to secure the property, and a 
Muusif at 11, where she was also dragged, was 
directed lo draw up lists and take possession of 
moveable property left by her husband. The 
Di.striet Judge found she was sui Juris and (» 
withdrew bis application. 

While this application was pending, and she 
was accompanied bv her younger brother, she 
was persuaded at H to execute a registered 
agreement, providing that G would take half 
of her husband's property, and the other half 
she could give to any one, i.c,, brother, &c., 
whom she pleased, and that she could also 
keep wlifdc of the ornaments worn t>y her. 
G was about twice the widow’s age. G sued her 
(within six weeks of the execution of the deed 
and less than a fortnight cf the guardianship 
application) to get, on the basia of the said 
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CoiiiTB,ct— (Continued ) . 

dood, half of her husband’s property, and at the 
same time sot up a custom limiting her right 
in her husband’s property to maintenance only, 
which ho failed to establish. Hoth the Courts 
below decreed the claim. 

Heldf by the Chief Court, that, although she 
is not a pardhnnnsJiin woman in the strict 
sense of the term, the terms arc so very favour* 
able to Cl that the irresistible inference from 
all the circurnstancos Is that she accepted them 
under pressure and undue influence and without 
competent advice. She has thus been defrauded 
and is entitled to repudiate tin' contract. 
Mussammat Bhagan alias Jatco v. Ouran- 
ditta Mall, 77 IWV.R. 1910. 

RKID, C.J.. ajul ItATTlGVN, .1. 

(7) Contract — '^ale fallinf/ through otriiig to 
vendor's neglect — Agent negotiating sale-" 
IHght to cominissinn or damages — Cmitract 
Act, S, 5.5. 

Where an agent brings about a sale, and the 
«ilo goes off through the caprice of the vendor, 
the agent is (uititled to his commission, whechcr 
it is to be treated as already earned when once 
a completed contract for sale is made, or 
whether it is to be considered as dain.igcs for 
breach of contract by the principal th it he 
would carry through the sale, so as to enable 
the agent to earn his commission if he brought 
about the contract (a). Annaswami Iyer v. 
Zamindar of Ayakudi, 8 M.L.T. 10 0 Ind. 
Cas. 740. 

Wallis, .i. 

Beferences:--(a) 33 L.J.N.S. o84 ; 1 C.H.N. 
8. 296 ; 30 C. 202, R. 

(8) Non-performance — Suit for damiujes. 

Where, in a suit for the recovery of adv^inco 

made under a contract, performance under a 
substituted contract was pleaded but not proved. 
held, that the plaintiff was entitled to get back 
the advance, and there need be no express 
stipulation for re-paymrnt, as the obligation 
would arise on the non-performance of the work 
for which the amount was advanced. Yenkata- 
jowda V. Chikvenkatappa, 15 ^I.C.G.R. 30. 
Nanjundayya, j. 

(9) Contract — Warranty — Sale of goods — 
Tender for sale giving measurement and 
weight — Contract not referring to weight — 
Shortage of weight — Warranty — Claim for 
damages. 

The Government called for tenders for the 
purchase of 8,500 tons of junglcwood at so 


Contract — (Continued), 

much per 100 cubic feet and, as against certain 
classes of wood, weight of 100 cubic feet of the 
class was given . Plaintiffs’ tender was accepted 
and a formal deed of contract was drawn up, 
which simply recited that the plaintiffs had 
agreed to purchase 8,500 tons of wood from the 
Government at the prices per 100 cubic feet 
with respect to the different kinds of wood 
stated in the tender and in the document 
accepting the tender. The recital contained 
no reference to the weight. Plaintiff sued for 
damages for breach of contract on account of 
shortfall of weight of the wood applied by the 
Government. 

Held (per Chief Justice), that the contract 
between the parties was to sell timber by 
measurement .and not b}' weight, and that, into 
this contract, cno cannot read a warranty that 
every 100 cubic feet me.asurGnient of timber 
weighed the amount in tons, which, in the 
notificalioij, is to bo found sot out along-ajde 
the 100 cubic feet (1). 

IMd (per Abdur Rahim, J-), that there was a 
broach of warranty, the warranty being one of 
quality within the meaning of the Contract 
Act. The weight of wood of this description 
would affect its quality and hence its %aluc. 
The Secretary of State for India in Council 
y. T.S.P.L. Palaniappa Chetty, 8 M.L.T. 181 
= 7 Ind. Cas. 22G. 

Silt ARNOLD WHITE, C.J., and AJiDUK 
RAHIM, J. 

(10) Hire and purchase agreement — Breach of 

— Damages, 

Held, in this case, that the agreement is 
simply out- of agreeiuont to sell and buy a 
machine for R'<. 110 by a payment down and 
by monthly insLalinonts afterwards, and that 
for its broach the aggrieved party is only 
entitled to damages. 

The mere fact that the man placed in posses- 
sion of the naebine is called the hirer cannot 
suffice to make him a hirer and nothing else. 
The terms of the contract must be looked at as 
a whole, so as to see what it really means and 
what was Lho intention of the parties when it 
was entered into. Musa Mia alias MaunA 
Musa Y. M. Dorabjee, 5 L.B.R. 201. 
Hartnoll, j. 

References :— 2V.B.R, (1992-1896), 291, L.R. 
2 Q.B. 262, 2 Q.B. 318, F, 
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€ontraot — (Continued ) , 

(lO-a) Contract— Offer and acceptance — 
Statement of lowest price in answer to 
emiuiry not an offer to sell— Broker prima 
facie ayent of first employer. 

In answer to a telegram from a broker 

Have likely purchaKcr your three properties. 
Telegraph Jowest price for each,” the owner 
replied stating his lowest price lor each pro» 
porty> The broker accepted earnest money for one 
property and wired back informing the owner of 
the receipt thereof and asking for the title- 
deeds. The owner refused to sell one alone : — 

HcUl^ that there was no complete contract. 

A statement of the lowest price, made in 
answer to an enquiry as to the lowest price for 
cash, is not an offer, but only evidence of a 
willingness to treat (a), 

A broker is prima facir the agent of the party 
who first employs him. To make him the agent of 
the other party, there must be something more 
than mere negotiation. There must be some 
words or conduct by wUioh an authorization to 
act on behalf of the other party is expressed or 
is to be ailirmatively inferred. Handandass 
y. Rani Mohori Bibi, H Ind. C is. (301. 
Robinson, j. 

Itrfcrences : — (tt) (1893) Ij.R. App. Cas. 652; 
l.R. 428 ; 09 L.T. 604 ; 42 W.R. 129 ; 62 L.J. 
P.C. 127, K 

(10-b) Contract — Constriction — Comijensa- 
tion. 

Where, under the terms of a contract, deli- 
very of goods had to be made by the defendant 
•on demand within three months of the contract, 
and where the plaintiffs were ready to pay for 
goods supplied on the presentation of a bill 
according to the course o# business, and where 
there was failure to supply goods ; 

held, that the plaintiff.s were entitled to 
compensation. Raman v. Manecjl, 8 M.Ij.T. 
443. 

Miller, j. 

(11) Breach of — Of sale of goods — Damages, 
measure of — Incidents of sale C.I.F. See SALE, 
No. 1, 5 L.B.R. 144. 

(12) Commercial contract — Construction of 
— . See Jurisdiction (General), No. 3, 
'6 Ind. Cas. 111. 

(13) Suit by manager on — Rules for joinder 
of parties. See HINDU LAW (JOINT Family), 
No. 11, 4 S.L.R. 2. 

30 


ConiV9LCi— (Concluded ) . 

(14) Document signed by only one of the 
executants on the understanding that others 
would join it — Imperfect contract — Enforce- 
ment of. See Specific Relief \ct. No. 10, 
7 Ind. Cas. 393. 

(16) Contract without power of performance 
— Subsc(|uent acquisition of power — Effect. 
See Bknami Transactions, No. l-a, 7 Ind. 
Cas. 218. 

Contract Act. 

(1) S. 2. See Consideration, No. 1,5 L B. 

R. 192. 

(2) S, ‘■i(d) — Consideration — Vro-nede credited 
merely as namedender- ~ Ncyotiable Instru- 
ments Act, Ss. .S', 43 mid 

Where the maker of a pro-note adniittedcxc* 
cution, but .stated that, at the reijuest of the 
payee and one N, he cxecuLed it a.s a mere 
name- lender for N, as the parties wished that 
the name of N should not appear in any docu- 
ments, the Sub-Judge hold that, though consi- 
deration did not pass to the maker, it did pass 
to N , and the maker w;is therefore liable. 

Held that the definition of consideration in 

S. 2 (d) shows that consideration moans an act, 
abstinence or promise made by the promisee or 
some ot her {KU’soii at the desire of the promisor. 
.\s the promisee did not do anything at the 
request of the maker, the promissory note i.s not 
supported by consideration so far as the maker 
is concerned. 

Pei Rahim, J. — S. 43 of the Negotiable In- 
struments Act in S'j many words permits the de- 
fendant to resist a suit for want of consider- 
ation, and justice requires that such a pica 
should prevail where no rights of transferees 
for consideration are involved (a). 

Obiter. — It is open to the defendant to .show 
that he signed the pro-note as a mere “ name- 
lender,*’ which moans that it was agreed that 
he was not to be sued upon it. Sesha lyep v. 
Bavaji, 7 M.L.T. 85 -20 M.L.J. 144 = 5 
Ind. Cas. 767. 

MUNRO and AbDUU RAHIM, .TJ. 

(3) S, 2 (h),\€), (d) — Purchase with intention 
to yift property to another — Implied contract 
— Consideration — Residence with ji^roimsee 
whether constitutes consideration — Civ. 
Pro. Code (Act XIV of 1332 ), S. 5/4 — 
Appellate decree in favour of respondents, 
whether enures for the benefit of respondent 
who did notaiipeal — Civ, Pro. Code (Act V 
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of VfUH) —Retrospective operation — Constru- 
ction of Statute. 

A promisod to leave a village, which she had 
purchased, to B in consideration of B and her 
husband, living with A. To a letter of B asking 
A to confirm the promised gift, A wrote an 
evasive reply tliat she was much interested in 
B’s welf.iro and that she would feel very happy 
if time w.is allowed lo pass away with the inten- 
tion entertained by her from the very begin- 
ning. 15 and her husband actually lived with 
A till her death. In a suit by B to recover pos- 
session of the property after A’s death on the 
basis of the above-mentioned promise : 

Held, that there was not even an implied 
contract between .\ and 15 so as to make it 
enforc(*al}Ie at law. 

Ifeid, also, that the 2nd respondent, %vho did 
not appeal, was not entitled to the benefit of 
the decree in thi’^' appeal, as the present appeal 
was not against the whole decree, and the plaint- 
iff having hocomo entitled to hold her decree 
against this respondent before the Civil Proce- 
dure (Jodo of JDOH (Mine into force ; the provi- 
sions of the latter could not be applied rctros- 
pf?ctivoly so as to deprive h(>rof it. SpCC Rajah 
Venkata Narasimha Appa Row Bahadur y. 
Sree Rajah Malrajii Lakahinl Yenkayamma 
Row Bahadur, h Ind. Oas. 102 = 7 M.Ij.T. 29G. 
WhITK, C..I., WALLIS and MiLLKR, JJ. 

/.‘c/mwicc:— (1905) A.C. ;iG9, Jl. 

(4) S.‘i. 11^ fitf rd, 70 — Sate by a inimtr 
— l)ischnrtjc of inurtyatjc by vendee — Whe- 
ther moiey recoverable — Stibroyation — 
Q uasi contract — Necessa ries, 

R executed a sale-deed in favour of the plain- 
tiffs while she was a minor. The plaintiffs 
paid up the sale consideration partly in cash, 
partly by discharging a mortgage on that pro- 
perty which R was bound to pay. The sale- 
deed was not registered, and the plaintiffs 
brought this suit to recover the amount paid as 
cniisidcratioii. Held, thati according to the 
law as prevailing and understood in the Pro- 
vince of Agra, the plaintiffs did not acquire any 
interest in the property sold. So far as the 
payment to the vendor was ccnceriied, it was 
not a payment for necessaries, and the payment 
to the niortgigee was payment by a person who 
had no interest to protect and was only a volun- 
tary payment. Shiam Lai v. Ram Piari, G 
A.ti.J. 947 = 32 A. 25 ->4 Ind. Gas 706. 

Knox, a.c.j., and Richauds, j. 


Contract Act— (Continued), 

(5) S, 16 — Undue influence — Position to domU 
nate the will of another — Moneylender — 
Spendthrift young man of weak intellect. 

Where the defendant was a spendthrift 
young man of weak intellect, whose inbecility 
was so great that, in order to prevent him from 
squandering his estate, his relatives abused him 
to execute a deed of trust in favour of his 
mother, and the plaintiff, who was professional 
money-lender, lent him money at a high rate 
of interest, being fully aware of the above facts 
and of the history of the defendant who was his 
landlord, and where it was found that that rate 
of interest was never charged against any othet 
debtor of the plaintiff : 

Held that the plaintili was in a position to 
dominate the will of the defendant, and used 
that position to obtain an unfair advantage 
over the defendant. 

The High Court reduced the r.atn of interest 
to 2^ per cent, per mensem simple interest- 
Raj Kumar Gope v. Hira Lai Roy Chow- 
dhury, 5 Ind. Gas. 48G. 

GasPKUSZ and J)OSS, .T.l. 

References :— 1. A. 118; 4 G.L-J. 1; I 
M.L.T. 205 ; 3 A.L.J. 495; 9 O C, 188 ; 8 Bom. 
L.R. 491 ; 10 C.W.N. 849 ; JG M.L.J. 292 ; 28 
A. 570; 13 G.W.N. 1009; 10 C.L.J. 70; G A.L.J. 
707 ; 11 Bom. L.R. 8G4 ; G M.L.T. 71 ; 19 M.L. 
J. 438 ; 31 A. 380 : 3 Ind. Gas. 385, R. 

(0) S. 16 — High rate of interest— Debtors under 
arrest — Temporary release — Domiiiatiiig 

the v’ill of debtor. 

Appellants were under .irrest for non-pay- 
ment of Government revenue. They obtained 
a temporary release from the tahsildar to go 
to the respondent to borrow money, and ag- 
reed to pay 37.^ per cent, compound interest. 
The fact of tL^ir arrest was known to the res- 
pondent. The family property was mortgaged 
as security. Held that the creditor was in 
|)ositiou to dominate the will of the debtor, and 
that the bargain was an unconscionable one. 
Baldeo 8ii.^h v. Bulaki Das, 7 A.L.J. 591. 
RICHARDS and TUDDALL, JJ. 

Refere^ices A. 570; 29 0. 823; 9 A, 

228, R. 

(7) S. 16 — Puiebledness of mortgagors — No 
undue vifluence — Dominathig the will of 
debtor. 

A mortgagor, before the mortgage, was indebt- 
ed to the mortgagees. Ho executed the mort- 
gage, promising to pay compound interest at 
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‘24 per cent, with half-yearly rests. Held that, 
in thu absence of any special circumstance 
from which an inference of undue influence 
could be drawn, the previous indebtedness alone 
could not be said to have placed the mortgagee 
in a position to dominate the will of the mort- 
gagor. M^hraJ y. Ganga Bakhsh, 7 A.L.J. 
729- 7 Ind. Cas. 286. 

STANLEY, C.J., and (UtlFFIN, .r. 

lieferenre 34 C. IftO fP.C.), R. 

(8) Ss. 16, lU — Uiuiiic influence — Cnciyns- 
cionnble bargain - Tnit rest at contractual 
rate not to be interfered with unless undue 
influence shown— rresuinpt ion -Pleading. 

Where the lender is in a position to dominate 
the will of the borrower, a presumption arises 
that a transaction, which on the face of it 
appears to bo unconscionable, was induced by 
undue influence (n). 

Whore undue iulluonco was neither proved 
nor pleaded, the contract could not be said to 
be unconscionable. DebiSahai v. OangaSahai, 
G Ind. Cas. 572. 

Richauds and Tudhall, .i.j. 

Refeieiwes : — (n) 28 A. 570; 4 C’ L.J. 1; 
I M.L.T. 205; 3 A.L.J. 495; 9().C. IMS; 8 Bom. 
L.R. 491 ; 10 G.W.N. 849 ; IG M.L.J. 292 ; A. 
W.N. (1907) 55 ; *29 A. 303 ; 4 A.L.J. 222 ; 25 A. 
284, It. 

(9) Ss. 10, 19'A — Loan to helple.ss widow — 
Undue influence. See 'rnxNSFKK OF Plto- 
I'ERTY ACT, No. 5, G Ind. Ca.s. 439. 

(10) Ss, 16 (r'i), 19 — L’n rouse tunable bargain 
— High rate of interest — Ur due influence 

-Presumption of Unfair dealing. 

The Court’s power to interfere with contracts 
of loan, whore a high rate of interest has been 
charged though the security L-. good, is limited 
to the provisions of S. 16, Contract Act. 
Unless it is found that the lender was in a 
position to dominate the will of the borrower, 
when the contract was entered into, the pre- 
sumption of undue inflnonce \\iU not arise 
within the meaning of clause 3, S. IG of the 
Act, oven if having regard to the security, the 
interest is excessive (a). 

Per TudbalU d . — Unless in a case there is un- 
fair dealing, the Court must enforce the contract 
made by the parties. Megh Raj v. Hargayan, 
7 A.L.J. 656 = 7 Ind. Cas. 261. 

Richards and Tudball, jj. 

Reference (a) A.W.N. 1907, p. 65, D. 


Contract Act — (Continued). 

(11) S. 17 (3) — Representation that salo-deod 
would not be enforced as sale-deed — Mortgage 
deed — Fraud — Proof. See EVIDENCE ACT, 

' No. 20, 12 Bom. L.R. 972. 

' ( 12 ) S. 19 — Agreements — Want of free con- 

I sent — Nature of pi oof. 
j When a party wishe.s to avoid a contract on 
j the ground that his consent to the agreement 
! was not a free consent, it is incumbent on him 
/ to plead and prove the specific circumstance.^ 

I under which his consent w'as caused. Latiif 
' Saheb v. Chikkannia. 15 M.C.C.K. ;110. 

Tsmay, c. j., and Chandrasekhara 

AIYAR. O..I. 

Reference : -11 B. G20, R. 

(12-/0 S. 19 See Nos. H and 10, supni. 

(12-5) S. 19- A — See No. 9, supra. 

(13) S. 20 — Agreement come to under mistake 
of fact void. See REaiSTUATION A(!T (1877), 
No. 5, 6 Ind. Cas. C51. 

(14) S Ud — Transfer of Piopertg Act (IV of 
i6<S‘0, S. 5/ — Consideration unlawful — 
Unregidered sole deed — Registered mort- 
gage bond for consiaei ation moneij^ 
validity of. 

Plaintiff purchased certain properties be- 
longing to defendsmt in an execution sale. 
Afterwards tln.To was an agreement between 
the parties, winch was embodied ni an unregis- 
tered deed of sale, to the effect that the plain- 
tiff re-conveyed the properties to the defendant 
for Rs. 300. But as the defendant could not 
pay the money, he executed a mortgage-bond 
in favour of the plaintiff for the amount. The 
Court below held that the consideration of tho 
bond was unlawful as ii would defeat the pro- 
visions of S. 51 of the Transfer of I’roperty Act 
vvhich required tho sale to be made by a regis 
tered document : 

Held, that the plaintiff sought to recover the 
con.sidoraLioii which was given for his absti- 
nence from enforcing his right, and that there 
was nothing to indicate that the consideration 
was unlawful or that the bond was invalid on 
that account. Fanindra Narain Roy v. 
Sheikh Badar-ud-din, 5 Ind. Cas. 581. . 
Brett and Sharfuddin, jj. 

Reference : -C C.W.N. 27, R. 

(15) S. 23 — Agreement of putnidar with 
stranger for purchase by latter and rcconvoy- 
.ance to former — Legality. See BEfiUljATlON 
VIII OF 1819 (PUTNI), No. 1, 14 C.W.N. 1031. 
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(Id-a) Ss. ‘2B, 30— Seo CHAMPKIITY, No. 1, 
S Ind. Can. 500. 

(Ui) S. 21. ScoCiv. Pno. Code (1882). No. 
183, 7 A.L.J. 778. 

(17) S. cl. {:i) —Pro-7wta for barred debt — 
No express r veil'll of the bai red debt — 
Validitij. 

Whore a pro-note was executed in renewal of 
a prior promissory ii/)te which was barred by 
limitation at the date of the former, and there 
is no reference in it (jf a barred debt, nor any 
promise to pay it, 

helfi that a party to a contract may prove 
•that the actual consideration was something 
difTercnt to that recited in the document itself, 
and effect must be given to the real consider- 
ation (n). 

Recitals are not in themsclvos conclusive, 
and do not preclude the Courts from as<*ertain- 
.ing and giving effect to tlie intention of the par- 
ties. 

Held, also that the pro- note was enforceable 
as a contract under S. *25, el. (3). Full effect 
is given to the section by taking it to mean 
that, when a man promises to pay what in fact 
is proved to he a debt which is barred, that 
.agreement will bo enforced (5). Oanapathy 
Hudaly v. Munisawmy Mudaly, 7 Af.L.T. 
81 =5 Ind. Cas. 754^33 13. 1.59. 

BKXHON, O.C.J., and SaNKAHAN NAIIl, 
J. 

References 5 11. fi (8) ; 11 M. 213 (215), R ; 
23 M. 04. D. 

(18) S. ;/o, cl. :i — Debtor signiufj in creditor*s 
hooks — Promise in pay barred debts — 
Whether amounts to—^Essentials, 

Whore the debtor put his signature to the 
words '‘balance, due Rs. 80" written in his 
creditor's books, 

lieUl that the signature does not amount to 
an implied promise to pay a barred debt within 
the moaning of S. 25, cl. 3, Contract .Act. 

The promise to pay which S. 25 seems to 
refer to be a promise to pay despite the con- 
sciousness that the debt is barred (a). Rama- 
Bwami PHlai Y. Kuppusamf Piliai, 20 II.L.J. 
656=8 M.L.T. '282. 
lIILIiKK, J. 

Reference :~(n) 30 A. 268, F. 

(19) S. ^5 {3) Balance -^Promise to pay in- 
te^est —Bond — Limitaiinn. 


Contract kct^(Continued), 

Held, that a balance of account struck by a 
debtor in his creditor’s books, which contains a 
distinct promise to pay interest thereon, is 
more than a mere acknowledgment of pre-exist- 
ing debt and amounts to a bond, and conse- 
quently is a good contract under S. 25 (III) 
even if it consists of time-barred iteijas. Nanak 
Chand v. Diwan Chand, 135 P.W.R. 1910. 
Hattigan, .j. 

(*20) S. 25 (3) — Sarkhat executed in lieu of 
debt partly barred and partly new — Effect. 
See Limitation .ACT (1877), No. 2i, .5 lud. 
Gas. 418. 

(21) S. 25 (3) — Contract to revive barred items 
— Palancc struck — rjimitation. See llRHTOU 
AXnCllKDITOU, No. J, 13H P.W.R. 1910. 

(22) S,3() — Bombay Act, IlIoflHGo — Whtjer- 
iiuj contracts — feji Mandi transactions — 
Duties of agenf^ 

Teji Mandi transactions are in the nature of 
gunhlirig transactions. The prohibition con- 
tained in S. 30, Contract Act, 1872, applies 
only to the ease of winnorvS. A person, who 
has won a wager or a hot, cannot sue to recover 
the amount deposited by the losei* with the 
stake-holder. 

Under the general law of wagering adminis- 
tered in England and India (with the exception 
of the Bombay IVesidency) an agent, who has 
received moneys on behalf of his principal, 
must pay those moneys to the principal even 
though the contraets under which he received 
them were not only void but actually illegal. 

The Bombay Act TTI of 1865 embraces not 
only every conceivable form of wagering con- 
tracts, blit (?on tracts^ made in further incc of 
wagering contracts, and all contracts made by 
way of security or guarantee of wagering con- 
tracts; and it prohibits all suits for moneys 
paid or payable in respect of wagering con- 
tracts. Ramohandra Shivdar v. Ganga Bison 
Jaideo, 12 Bom. L. R. 590. 

BEAMAN, 

(23) S, 30 — Wager iiuj contract—Principal 
and agent — Liability of agent. 

An agent, who has paid losses on a wagering 
contract on behalf of his principal, is entitled 
to recover it from the latter. Where llundis 
wore drawn up in favour of the plaintiff in con- 
sideration of money paid on behalf of defend- 
ants on a wagering contract, helA that the con- 
sideration was not illegal within the meaning 
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of S. 3C, Contract Act. Jagat Narain v. Sri 

Kishan Das. 7 A.L.J. 1146. 

Richards and Tudball, j.t. 

llefercm'e : — k\\, 16, O, h\ 

(28'a) S. 30 — See No. 16 -a, supra. 

(24) Ss. ^8, 45, 165 — Tender — Offer of per- 
formance— Effect. See Hindu Law (Parti- 
tion), No. 7, f) Ind. Cas. 343- 

(25) Ss. 39, 73- A party perforiuiufj hi.*t part 
of a contract may sue the other party com- 
mitting a breach to recover any debt aris- 
ing from the contract instead of for compen- 
sation for the breach — Part-performance — 
Absence of a provision in an Act as not 
legislative irithdrawal 

The Indian Contnint Act, 1872, has not 
altered the law relating; to the recovery of debts 
and liquidated demands. 

The fact that a part> to a contract under 
S. 39 of the Act, when the other side has refused 
to perform it, may put hii end to it and sue for 
compensation for the breach, docs not oblif^e 
him to take that course at his peril ; ho may. 
if he prefers it, sue to recover any debt duo to 
him which has arisen from his execution of his 
part of the contract, 

Hcforc the passing of the* Indian Contract 
Act, wherever a consideration was executed, for 
which a debt payable at tbo time of action had 
accrued duo cither under an express promise or 
under one implied by law, the debt niight bo 
sued for in an indebitatus count. M'hu.s this 
count lay whore the consideration moving from 
the seller of goods was executed by his provid- 
ing goods and only the money debt due by the 
l)uver remained. The form of count in such a 
case would have been for uinney payable by the 
dcfendiiiit to the plaiutilTs lor goods bargained 
and sold by the plaintiffs to the defendant. 
The cause of action w’as said to sound in debt 
and not in damages. 

Per Pafchelor, J. — S. 73 of the Indian Con- 
tract Act, prescribes the method of assessing 
the compensation due to a plaintiff .suing upon 
a breach of contract, bub it does not affect to 
extinguish or to limit a plaintiff's right to 
recover a determined sum due to him upon a 
contract, which he, for his part, keeps on 
foot. 

The mere absence from the Act of a specific 
provision giving the remedy of a suit to re- 
cover the price, cannot be construed as the 
distinct legislative withdrawal of that remedy. 


Gontraot kei—i Continued), 

P.R. and Co. y. Bhagvandat ChaturbhuJ, It 

Bom. L.R. 335 = 2 Ind. Cas. 475-34 B. 192. 
Scott, and Batchelor, j, 

( 26 ) S. 43 — Liability of joint tenants — 
whether joint— Liability of heirs of tenant- 
See Landlord and Tenant, No. 48, 7 Ind. 
Cas. 840. 

(2C}-a) S. 43 — Joint promisors — Suit and- 
judgni'Mit against one, whether bars suit against 
the another. .See ClV. PRO. CODE (1882), No. 
42. 7 M.L.T. 373. 

(27) Ss. 43. 70 — Deposit by co-tenant, not 
made party in co-sharer landlord's suit for 
share of rent, to set aside sale — Civil Pro- 
cedure Code {Act XIV of IHHfs), 8. 310-A— 
Sale set aside — fjiability of other co-tenants 
to cont'*‘ibnte . 

A co-sharer landlord brought a suit for his 
share of the rent against all ex(‘ept one of several 
co-tenants, and sold the holding in execution 
of the decree obtained therein. A purchaser of 
the interest of the remaining co-tenant applied 
under S. 310-A, C.P.C., and the sale was set 
aside on his making the required deposit : 

Held by Jenkins, C.J. —That, on the find 
ingsoffact of the lower appellate Court, the 
plaintiff did not intend to make the deposit 
gratuitously, and that the defendants enjoyed 
the benefits thereof, and the deposit having 
moreover been made lawfully in that it was 
done with the approval f>f the Court, S. 70 of 
the Contract Act applied ; 

that the plaintiff was entitled to sue the 
defendants in contribution, but only in respect 
of their share of the decretal debt, and not in 
respect of the penalty of 5 per cent, on the 
purchase- in on ey payable undiu* S. 310-A, C. 
P.C. 

Per Doss, d . — That the plaintiff was entitled 
to recover the defendant’s share of the decretal' 
debt, not under S. 70, as, being a co-tenant, he- 
was himself liable to the landlord for the whole 
debt, but under S. 43, his obligation to pay 
remaining, notwithstanding that the decree was 
pa.s.sed against the other co-tenants only. 

That, the b.ilc not having beuu confirmed and 
the sale proceeds withdrawn when the deposit 
was made, the decree remained undischarged 
and was only satisfied when the money de- 
posited by plaintiff wn>< withdrawn. Mohendra 
Ghoshal v. Bhuban Mardana, 14 C.W.N. 945 • 
=6 Ind. Cas. 810. 

Jenkins, c.j., and Doss, j. 
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(28) 45 — Joint iitorlfiagees--Kffect of 2 )ay- 

jiient one — Discharge oj inortgnrje deht 

— Consent of all mortgagees necessary to 
effect n valid discharge . 

Ono of several joint mortfiageos cannot pjivc 
a valid dipcliargo without the consent of the 
others. Hans Singh v. Chet Singh, 8 Ind. Cas. 
416. 

LlNnSAY, O.A .1, c. 

Ttefereyires ; — 3t2 A. 164 ; 7 A.L.J. 99 ; 5 Tnd. 
Caw. V29,F: ‘20 M. 461, diss; 25 :\r. ‘2G.it 
p. 39, //. 

(2R-a) S. 45 - Debt duo to partnership firm — 
Suit to recover — Parties — Applicability of sec- 
tion. See PVUTNKUSHir, No. 5. 7 A Tj.J. 750. 

<28-61 S. 45- -See No. 24, siiprtt. 

(29) S. nf). Sec CONTIUCT, No. 7, S M. 
L.T. 10. 

(30) S. ,y ; — “ Impossibility'' — English and 
Indian ham — Cmilraet to pay rent — 
Failure of crop for want of rain — KfTect. 

According to English law, a c<'»ntract to do 
an act which becomes impossible in law after 
the contract is made, becomes void when 
the Act bccomc.s jmp<wsible, but a con- 
tract to do ail act which becomes impossi- 
ble in fact docs not hoiiome void, unless, ac- 
cording to the true intention of the parties, 
the agreement was conditional on its perform- 
ance being or continuing possible in fact. The 
Indian Contnict Act makes no distinction of this 
kind. Tn the second paragraph of S. 50, 
so far as contracts to do an act which becomes 
impossible in fact are concerned, it lays down 
as a general rule what w.as the English law 
only in certain exceptional cases. 

Impossibility discussed and explained. 

Neither the Oivil law nor the Transfer of 
Property Act provides that the contract to pay 
rent is to be void, if owing to a failure of rain 
the tenant does not get a crop. Mi Me v. Nga 
■on Oaing. U.B.R. ‘2nd. Qr., 2*2. 

Shaw, .t.c. 

(30-1) Ss. 56', 74 — Meaning of * impossible ' — 
Exception —Penalty. 

For the purpose of S. 5G, “ imjHtssible " may 
include what has become impracticable. 

Where a person enters into a bond with a 
District Board under Art. 498 of the Local 
Fund Code, which provides for forfeiture of the 
amount deposited as earnest money or security 
for the due fulhlmcnt of the contract, the epn- 
•tract falls within the exception to S. 74 of the 


Contract Act— (Cimtimied), 

OontracC Act, and the whole sum mentioned as 
penalty is payable. Rajaram Rao v. District 
Board of Tanjore, 8 Ind. Gas. 565. 

AHDUR RAHIM and AYLING, .JJ. 

(30-a) S. 57 — Payment of dilTcrcnces. See 
Wager, No. i, 34 B. 519. 

(31) Ss. 59, GO. See Act I OF (PUHHIC 
DEMANDS RECOVEKI), No. 1, 11 C.L.J. 260. 

(31-//) S. GO — Sec No. 31, supn'. 

(32) S. 6.1 — Release by a creditor contuiyeni 
Jipon a condition — Conditioyi fulfllUd-- 
Validity — English and Indian Law — 
Evidence Act. S. 9/i. 

Suit on a pro-note executed in favour of A. 
A had executed a release deed in favour of the 
promisors, agreeing that, if the Alasonic Lodge 
building * * * is resuscitated, iie shall have 

no claim upf)n the building or any of the 
property of the said ]Ma.sonic Lodge. 

Held, tliat the release was valid, and the suit 
not rnaintainiible. 

The faet that the promissory note is not 
referred to will not make the rcUjaso any the 
less valid, since the evidence on the point which 
is admissible under S. 95, I. E. Act, makes it 
/(iiitc plain that the claim referred to in the 
release deed is with reference to the money duo 
under the suit pro-not(5. 

Though the operation of the release deed is 
made conditional upon a future event, it is 
valid, as the words of S. G3 of the Contr.a<“t Aet 
are wide enough to cover conditional releases, 
and there is no reason to think that the Indian 
L<*gislaturo contemplated a departure on this 
point from the English Law. under which a 
release contingent on the happening of a future 
/went is a good rcleasd. The point on which S. G3 
di tiers from Lriglish Law is, that it does not 
require consideration to support a rcleas/j, 
while under English Law a release without 
consideration is a nudum pactum (n). 

Where the releasor says ‘ I agree to release ’ 
and not ‘ I release,’ it is not a mere contract 
to release* but an actual release, where be did 
not contemplate the doing of any further act 
on his part. Mathew Henry Abraham v. The 
Lodge “Good Will,” 7 :^I.L.T. 392-20 31.L.J. 
383^6 Ind. Gas. 758. 

Munro and Ahdur Rahim, jj. 

References : -‘(a) 19 M. 398 ; 15 C. 319 ; 20 B- 
63G (644), R. 

(32-rt) S. 64— See No. 4, supra. 
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(33) Sa. G4, G5— -Sale by minor- Suit by him 
for recovery of possession — Refund of price. 
See Specific Relief A(’t, No. 17, 7G P.R. 
1910. 

(31) s. 65. See ACT IT OF 1901. AtJU.X 
TENANCY, No. 2, 7 Ajj.J. 330. 

(34-rt) S» 65 — See No, 33, supra. 

(35) S. 68 MeaninR of “ necessaries”- - 
See HINDU L.AW (AlAURlAO E). No. 2, 7 A.L.J. 
23(3. 

(36) S. liter estvd in the parinieni of 

money ' — Pro^ierty attached before jiuiy me nt 
as that of another Real oinier payUvl 
money— ' Suit to recover money so paid. 

Where peoperty purchased by the pl.iintitfs 
from the defendant was attached before judg- 
ment in a suit instituted by a third party for 
the recovery of a debt due by the defendant, 
and where the plaintiffs paid by the money and 
sued for its recovery, heldt that, the plaintiffs 
were interested in the payment of the money, 
within the meaning of S. 69 of the Contract 
Act (a). 

Qiue.re> — It may ho doubtful whether the 
word * interest ’ covers any interest other than 
pecuniary (6). Subramania Iyer v. Yengappa 
Reddy and another, 19 M.L.J. 760 = ^1 Ind. 
Cas. 1083. 

Benson and Krishnasw ami Iyru, .m. 

References (a) 28 A. .563 ; 7 C, (318 ; (38 
R. 778 and 30 ISl- 35, Jt. (b) 26 M. 497 and 23 
M. 512, R. 

(3G-a) S. 69 Payment of revenue by party 
interested in ‘saving property — Private .sale of 
property — Liability of vendor Sec Transfer 
OF Property Act, No. 32-c, 8 Tnd. Cas. 435. 

(37) S. 69. See CONTRDUITION, No. 1, 13 
O.C. 23. 

(38) S. 69— Applicability. Sec AIORTOAGE 
(General), No. 4, 14 C.W.N. 361. 

(39) S. 69— Principle of section —Payment of 
revenue — Payment under compulsion of law by 
a party interested in the pajment— Right of 
reimbursement. See A(JT XVTTT OF 1881 
(Central Provinces Land Kevenuk), No. 
3, 6 N.L.R. 27. 

(40) Ss. 69 and 70 — Payment by one for the 
benefit of another -Suit for payments made 
— Voluntary jiayment. 

The plaintiff deposited a certain amount 
under S. 310-A, G.P.G. The amount was paid 
to the decrce'holder, the sale set aside and the 


Contract Act— (Continued) . 
defendant got back her lands, the decree debt 
due by her having been oxtingui'-’hed by plain- 
tiff’s payment. At the time the plaintiff made 
the payment, he was in pos>ession of the property 
claiming it as a reversioner and .as assignee of 
one L to whom it was alleged the defendant h.id 
given a lease. But this was found against in 
another suit. Then the plaintiff sued for the 
recovery of the .amount he deposited. 

Held, that, S. 69 did not apply, as the defend- 
ant was ijot hound to pay the dc))t, for which 
her property had been already sold, and she had 
not disputed tin' validity of the sale. 

That S. 70 .il.so did not apply, because the 
application by the plaintiff was made to protect 
his own interests and the debt was discharged 
without defendant’s consent and she bad nut 
adopted it. Tt cannot be said that tlie defend- 
ant has ‘Vn joyed” the benefit of the payment, 
by plaintiff paying olT her debt, because ahe had 
no optif)n of declining or accepting it. 

S. 70, applies where the elaiinant does any- 
thing for another person, not intending to do 
so gratuitously, and the other person enjoys the 
benefit thereof (a), 

A person cannot be said to .adopt and enjoy 
a benefit, when he has no r^ption of declining 
or accepting it. 

When a person is intm-esti d in tht' .aet, he 
cannot be presumed to be doing it for another 
or expecting payment from him. Yo^ambal 
V. NyanaPillai Marakayar, 6 AI.L.T. 162 = 

3 Ind, C.as. 110 -19 AI.L.,!. 4S9--:i:iH. 15. 
AlUNUO and S \NKARAN Nair, .f.T. 

References : - (n) 21 M. 143 ; 2 T. A. 131 = 1.5 
B.Ti.R. 208 = 23 W.R. 305 (P.C.) ; G. and M. 
810 ; 15 M. and W. 87 ; 1 Bing. N.C. MS : 

1 C.B.N.S. J21 (151) : 31 Gh. D. 234 (250) ; 23 
(’ll. I). .552 ;,1.5 (^.B.l). 60 (6.5) ; 1 Sin. L. C- 
1(K) ; 7 C. .573, R. ; 21 G. 496 (P.C.), F.] 18 M. 
88. Frpl. 

(41) Ss. 69, 70 — Suit for contribution, if lies 
for payment by mie judymeiit-debtor (f 
joint-dcrrcc — * haufnlly paid,' money paid 
by one Judymcnt-tlebtor to wtisfy joint- 
decree, if — Res judicata — Plea of luni- 
liability in contribution suit, if barred in 
eyiiitif u'here defendant acquiesced in 
oriyinal claim. 

A decree was passed against several persons 
jointly in a rent suit, and one of them paid 
the whole amount of the decree. This judg- 
ment-debtor subsequently brought a suit for 
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con:ributioii againfifc some of his co-judgment- 
debtors. The defendants pleaded that they 
were benamidnrs and not really liable for pay- 
ment under the decree. 

I/eld, that although the decree in the rent 
suit was not res Judicata as between the co- 
defendants, the co-jiidgmont-debtoTs should 
not be allowed to plead non -liability in the 
contribution suit. If they had such a plea, 
they ought to have raised it in the rent 
suit (a). 

Tt is a recognised principle of equity that, 
where, of two innocent persons, one must 
suffer by the act <if a third, he by whose negli- 
gence it happened must be the sufferer. So, 
even if the defendants wore bonamidars, as 
they allowed their names to be used in the 
kobala and the zemindar's sherista, and did 
not object when the zemindar brought a suit 
against theni, they cannot bo heard to com- 
plain, if there are cornpcllcvl to reimburse the 
plaintiff for what he had dune for them (6). 

No hard and fast rule can be laid down 
barring the application of S. (59, Contract Act, 
to the payment of a joint decree by one of the 
joint judgmont-delitors Ic). 

Hut where the decree was for a share of the 
rent by a fractional proprietor, and was exe- 
cuted against the plaintiff alone, any interest 
other than that of the plaintiff was uot im- 
perilled, and the plaintiff could not be said to 
have l)cen interested in the payment of that 
part of the decree which was leviable from the 
defendants, and could not recover the amount 
so paid by a suit for contribution under S. 09, 
Contract Act. 

Hut the payment by the plaintiff was * law- 
ful ’ within the meaning of the Contract Act, 
and ho could recover on it under that section 
from the defendants who had been benefited by 
it. An interest in making the payment should 
be a criterion for deciding whether the pay- 
ment was ' lawful * within the meaning of 
S. 70 of the Contract Act (d). AJodhya Singh 
y. Jamroo Lai, 14 C.W.N. 099—0 Ind. Cas. 
341. 

CASrWRSZ and CHATTKRJEK, .JJ. * 

References :—(a) 25 M. 599, R. (h) 31 C 92, 
R, (c) 8 C. 113 ; 4 C. 309 and 9 C.W.N. 070, 
Diss, (d) 11 A. 234 ; 18 ^I. 88 ; 20 B. 504 ; 12 
C. 213 ; 2 C.L.J. 311 (313), discussed. 

(42) Ss. 69, 70 — Contract, imjdied — Suit for 
morny paid for Defendant at his request — 
Payment of Government demands by the 
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re(f isle red proprietor — Recovery thereof 

from an unreffistered proprietor ^Refusat to 
consent to separate Heyistry — Effect — Act 
/ of 1876 (Madras Separate Assessment Act) 
-Act VII of 186Ij — Right of Government 
to collect leater-cess from lami-Iudder . 

Under Act VI I of 186.5, the water- cess is 
charged on the laud, and the Government is 
entitled to levy it from the laud-holder, both 
under the original Act and the Act as amended 
in 1900. 

Where the plaintiff, the registered holder of a 
village in which the Defcnd.ant was also entitled 
to a share, went on paying the Government de- 
mands by consent of all parties including the 
defendant, and, after separate registry in the 
name of the defendant and apportionment of 
the etc., payable by the defendant, 
sued the latter fop recovery of the amount paid 
on the latter’s behalf in respect 4lf the Govern- 
ment demands ; 

held, under Act T of 1876. unless all partie.a 
to the alienation concur, the claimant is driven 
to a separate suit. There is no provision in 
the Act that any party wrongly withholding 
his assent is to bo liable for any less which the 
claimant may incur in consequence of his 
refusal to consent, except a liability to pay the 
costs of the other party in a succo.ssful suit in 
which he (non (‘oiiscnting party) is made a 
defendant. The plaintiff is entitled to main- 
tain this suit as one for money paid by the 
plaintiff for the defendant at his request. A 
request will generally ho implied, where the 
defendant has notice of the payment being made 
for him and docsuiot dissent (a). The infeience 
of an umlorstanding between the parties, viz., 
ail implied contract, ts an inforenee which will 
unhcsitatinr’v he drawn, in cases where the 
circumstances plainly lead to the conclusion 
that the owner of the saved property knew that 
the other party was laying out his money in 
the expectation nf being repaid (b). 

The Court is against putting obstacles in the 
way of a litigant seeking to recover money 
paid pending litigation for the preservation of 
the property and properly payable by the 
successful party (c). 

As the defendant was bound either to pay 
the jieishcosh on the village himself or put the 
plaintiff in funds to pay it, and the plaintiff was 
interested in paying it in view of bis claim in 
the pending litigation, the case comes also 
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within S. 60 of the Gontriict Act. Narayana 
Sami Naidu Oaru v. Sree Raja Yellanki Sri 
nivasa Jagannada Rao Bahadur Garu, 7 M 

D.T. 249 = 6 Ind. Cas. 318 -33 M. 189. 
WAIililS and MlLIiER, .1.1. 

iicferences 1 C. & M. 810 ; 1 M. & W 

.511; Bullen and Leakes Pleading's, 3rd Kd.. 
p. 42, R. (6) 60 li. J. (Gh) 707, AppL: 7 C. 573 
18 M. 88; 32 0. .374, It. (r) 21 C. 495 (P.C.). 
Appl. 

{ t3) S. 70 — Paipiu^nf of rrrenue for Irnids of 
rnwtJuo- — When antouiits to /Kif/nient ^ for 
that otiuo' — Whether recoverable . 

A person who did not even know that ho 
was making payment of revenue, for lands 
which belonged to the defendant, when the. 
defendant was not bound to pay the revenue 
as he was not the pattadar, cannot be deemed 
to have made the payment ‘ for ’ the defendant 
.and cannot recover the money as such payment 
(n). Subbiah Mudaliar v. Seshappier. 7 M. 
Fi.T. 200 = 5 Tnd. Cas. 422. 

Bknson and Ahdiju Rahim, .i.j. 

lieferences : — (o) 30 M. 35 ; 19 M.L..T. 489 ; 
M. 277, R. 

(44) S. 70 — Irrigation work done against 
defendant’s will — Suit for contribution — Main- 
tainability. See A<’T IX OF 1887 (PHOVIj. 
S. C. COUllTS), No. 7, 7 M.Tj.’r. 74. 

(41-n) S. 70 — . See Nos. 4, 27, 40, 41 and 42, 
'^Hpra. 

(45) Ss. 70 and 222— Agent— Suit for reco- 
very of money spent by liini in the course of 
agency — Money recoverable under S. 70 — 
Principal’s duty to indemnify under S. 222 — 
Limitation. See PuiNCIIML AND AGENT, 
No. 5, 8 M.L.T. 194. 

(40) S. 73 — Damage not siist.iincd in the 
usual cjourse of things — Absence of knowledge 
th.at damage was likely to result — Effect. See 
INSURANCE, No. 1, 3 Sind L. R. 191. 

(47) S. 73 — Right to interest over arrears of 
rent payable in kind — Unliquidated damages. 
See MULGENI erase, No. 1, 12 Bom. L.R. 
831. 

(47-n) S. 73— Sec No. 26, supra, 

(48) S. 74 — Covenant to pay interest at 7a 
'per cent, in default tf /iaf/ateiit of aiiif one 
instabnent — Pena It ji — Comidcratiou — 
Execution of bond admitted — Burden of 
proof of non-receipt of consideratioH. 

Where the execution of a bond is admitted 
by its executant, the burden of proving want of 
consideration lies upon him. 

31 


Contract Kct—(Contiwied). 

Where the defendant agreed to pay a debt 
by monthly instalments of Rs. 10 each and 
further agreed to p.iy the whole debt with 
interest at 75 per cent., in case of default in 
the payment of any one instalment, and he 
made a default- 

i/ie/d, that the provision to pay interest at 
the stipulated rate was not a penalty within 
the meaning of S. 74 of the Contract Act. 

IntLicst at the rate of* 75 per cent, was 
allowed, whore there was nothing to shew that 
the defendants did nut enter into the contract 
with their eyes wide open, or that any undue 
advant.ige was taken of them. Periathambl 
Udayan v. Angammal, 4 Ind. Gas. 725 -=19* 
M.L.J. 030. 

Munuo, j. 

(49) iS*. 71 Mortijttfjc — Providon for h iff her 
rate of interest in defitult of pinu tual paff- 
meat — htaocr rate otherwise —Pemtltif. 

If a mortgagee stipulate fur a higher rate of 
interest in default of punctual payment, he 
must reserve tlio higher rate as payable under 
the mortgage, and prf»vido for its reduction in 
ca:{C of punctual payment, and if he do so ho 
will be entitled to recover the higher rate. But 
ho cannot effect his objc3ct by reserving the 
lower rate and then fixing a higher rate in case 
of non-p.aymeut of the lower rate at the 
appointed time, snob an agreement being con- 
sidered in the nature of a penalty. 

Hence, where .i rnortgage-doed provided for 
interest at the rate of Rs. 2 per cent, per 
mensem, but further provided that, in the 
event of interest being punctually paid, the 
rate of Rs. 1-4-0 per cent, per mensem would 
be accepted, and no undue influence or fraud is 
proved to have been resorted to in the matter 
of getting the rate of interest, ludd that the 
provision was not by way of a penalty, and the 
mortgagee was entitled to get interest at the 
higher rate by reason of the mortgagor’s 
default. Kutub-ud-din Ahmad y. Bashir-ud- 
din, 7 A.L.J. 394 = 5 Ind. Gas. 665 = 32 A. 448. 

STANliRy, C.J., and BANKR.TI, J. 

(So) s. u — Default in paijiiunit of simple in- 
terest — Agreement to paif compomul interest 

at enhanced rate — Penaltif — Duty of Court. 
An agreement to pay compound interest at 
an enhanced rate on default of paying simple 
nterest at a lower rate is a penalty. In such 
a case, the Court may, under S. 74 of the Act, 
live either compound interest at the original 
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rate or simple intorcHi at an enhanced rate. 

Dadnu v. Bomnath, 6 N.D H. 109. 

SKINNKU, A.J.CI. 

Reference 34 C. 150, 71. 

t51) S, 7i — Pennl interest. 

Where a document providfid that, on the ex- 
piry of two years if the principal was not paid, 
interest at the rate of 1 J per cent, per mensem 
should bo paid, held, that the stipulation was 
not penal. Titti Balakriehnayya v. Dooda 
Rajamma, 8 Ind. Gas. 301. 

:\rUNHO and KKISHNASWAMI AIYAR, .1.1. 

(51-f/) S. 74 —Breach of contract — Measure 
of damages — When Courts will not interfere. 
See DAMAGKS, No. ‘2, 81 P.R. 1910. 

(51-5) S. 75 — See No. 4, supra. 

(52) Ss. 79 and 83 —Sale of unascertained 
goods — Completion of sale. See CiV. PRO. 
Code (1882). No. 24, 3 Sind L.R.15n. 

(53) Ss. 82, 83 — Sale of unascertained goods 
when complete. See Act IX OP 1899(Arhi- 
THATION), No. I, 4 S.L.U. 20. 

(53-a) S. 83. See Nos. 52 and 53, supra, 

(54) S. 92- Applicability. See OURliENOY 
Notes, No. l, 5 Ind. Caa. 202. 

(.55) S. 99 — Stnppatje in transitu — Hujht oj 
stnppiuje e.vcicised hi/ unpaid vendor — Co7i- 
dieting rights of the pledgee for value of the 
hills of lading of the eonsigmnent stopped — 
Gootls directed to new destination — Knd of 
transilus — Measure of damages. 

In 1906, B arranged a hardware consignment 
business with M and Co. The business was to 
be at the risk of M and Co., who were to con- 
sign the goods, and to hand over to B complete 
shipping documents in exchange for 65 percent, 
of the invoice value of the goods. If the goods, 
after deducting all charges, realised less than 
the 65 per cent, advanced, and Co., were to 
refund to B any shortfall ; and if there 
was any surplus, it was to be credited to 
and Co., in account. In consideration of 
B putting M and Co., in direct communica- 
tion with his constituents in India and of his 
finanoing the business, his commission was^to 
be 3^ per cent, on the invoice value of the 
goods. The plaintiffs were the Indian consti- 
tuents who were to realise the goods and to 
look to M and Co., for the shortfall if any ; and, 
failing M and Co., B was to make it good as 
guarantor. The plaintiffs arranged with the 
National Bank of India in London to finance 
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the consignments that might bo sent to the 
plaintiffs by M and Co., through B by paying 
to B 65 per cent, of the invoice value of the 
goods on his handing to the Bank complete 
shipping documents for the same, the Bank 
being bound to hand over the documents to the 
plaintiffs* firm in Bombay, and the plaintiffs 
were to be responsible to the Banlc for any 
shortfall in the advances made by the Bank to 
B. 

On the 12th February 1907, M and Co., 
entered into a contract with L and Co. in 
England, whereby the latter agreed to sell the 
former 250 cases of tin-plates. The terms of 
the contract were that delivery should boP.O.B. 
Newport in four or five weeks from its date — 
terms of payment less 4 per cent, discount in 
fourteen days. On the 26th Eebiuary 1907, 
M and Co. wrote to L and Co., wherein the 
former handed to the latter instructions and 
marks for shipment of the 250 cases to Bombay. 
On the 21st March 1907, L and Co., enclosed to 
kl and Co. an invoice for 200 cases, and again 
on the 27th idem, another invoice for the 
remaining 50 cases, the main condition of both 
the invoices being: “No claim concerning 
these goods can bo recognised unless made 
within 15 days from delivery to W and Co., 
Newport, for shipment on your account.” It 
appeared that W and Co., were the agents of 
L and Co., for putting the 250 boxes upon the 
steamer SS. Clan Macleod under the contract 
for delivery E.O.B., and they were paid by L 
and Co., for that service : W and Co. were also 
the agents of M and Co., and they obtained on 
behalf of M and Co. from the agents of SS. 
Clan Maclcod the bill of lading for the 250 
eases supplied by L and Co. and for another 
250 eases belonging toiM and Co. received from 
other .supplie- 

On the 5th April 1907, M and Co. delivered 
to B the bills of lading and invoices for the 500 
cases of tin plates shipped to plaintiffs in 
Bombay, and requested payment of the advance 
of 05 per sent, upon the invoice value, i.e., 
.€ 255-5-2* On the same day B enclosed a 
cheque for the amount which reached M and 
Cot on the next day. On the 5th April B 
handed to the National Bankof India in London 
the documents for 500 cases and obtained from 
them payment of £ 255-5-2 on the 6th of 
April. On the same day, M and Co., suspended 
payment and called a meeting of their creditors 
for the 12th April. 
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On the 9th April 1907, whilst tho conaiRn- 
mcnt was still in transit, L and Co., who were 
the unpaid vendors of tho 250 cases, gave a 
notice to the owners of tho S9. Clan ^laclood 
at Liverpool to stop the goods in transit. 

The shipping documents were in due course 
handed sver by the Hank to the plaintiffs in 
Bombay on tho 29th of April in exchange for a 
trust receipt of that date, tho plaintiffs guaran- 
teeing to tho Bank the payment of 256-5-2. 
with interest. 

SS. Clan Maclcod arrived in Bombay on tho 
l:lth May 1907, when the plaintiffs duly 
presented bills of lading for tho 500 cases, but 
they were informed by the owners of tho steamer 
of the stop put by L and Go., on 250 eases ; and 
a delivery order of the remaining 250 cases was 
sent to them ; but tho plaintiffs declined to 
accept any thing but the full payment of the 
advance or tho full amount of the goods. Tho 
remaining 250 boxes were eventually sold and 
realised about Rs. 600. 

The plaintiffs sued the ship-owners and their 
agents in damages : — 

Ueld, (1) that tho transit of tho goods did 
•not cejisc at Newport, and th it L and Co., were 
•entitled to stop the goods as they did after they 
had started on a voyage to Bombay. 

(2) That the plaintiffs were the pledgees for 
value of tho bill of lading. 

(3) That the defendants were liable for conver- 
sion and the plaintiffs were entitled to join 
•them both in one suit, because they refuadd 
delivery to the holders of the bill of lading 
under an indemnity received from Land Co., 
but as the latter had not offered to discharge the 
lien for £ 255-5-2, L and Co., wore not entitled 
to receive the goods. 

(4) That the utmost benefit which tho 
•defendants were entitled to obtain from the 
position'of Ij and Co. , as sureties was the right to 
the security of the 250 boxes which they were 
willing from the outset should be received by 
the plaintiffs and which were therefore available 
for sale in or towards satisfaction of the advance 
made against the bill of lading ; and that the 
plaintiffs, by refusing to take delivery of the 
250 boxes, had omitted to do an act which their 
duty to the surety required them to do, and to 
the extent to which that act had resulted in 
loss the surety was discharged. 

(5) That the plaintiffs were entitled to recover 
from the defendants the difference between 
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Rs. 2,000 (the price which the 250 cases would 
have realised at a forced sale in May 1907), and 
£255-5-2 calculated at Is. 4d. per rupee, with 
interest at 0 per cent., per annum. Bapujl 
Sorabjl FramJI y. The Clan Lino Steamera 
Ltd., 12 Bom. L.R. .553-34 B. 292. 

Scott, c..i., and Batchklor, .t. 

(65-fi) S. 107 — Vtnidor's power to re-sell 
ifoods in Jii.s posses^iion. 

Wnen goods sold rerffain in tho possession of 
the vendor .iiid it is agreed between tho vendor 
and the purchaser that tho former shall hold 
tho goods, not as vendor, but as bailee for thf« 
purchaser, then tho vendor’s lien over the goods 
is lost, and he is not entitled to resell under 
9. 107 of tho Contract Act. Peeran Pachamiya 
Saib Y. Shroff Subba Rao, 15 M.C.G.R. 251. 
ST\NTjRY IsmAY, C.J., and KUISBNA 
RAO, .1. 

(56) Ss. 131, 137— Omission to sue principal 
debtor within time — Discharge of surety. See 
LIMIT.ATION ACT (1877), No. 61, 20 M.L.J. 
633 = 33 M. 308. 

(56-n) S. 137 — See No. 56, •<nprfi. 

(56'/>) S. 165 — See No, 24, snpKi. 

(57) S. 171 -Lion of Bankers only in respect 
of general balance of account. See INSOLVEN- 
CY Acjt (Hand 12 VlC., CJIAP. 21), No. 5, 33 
M. 63. 

(58) S. 178 — Goods — Shares iit ti inuUede<>,n- 
fMiny — Pled(/e of the shares for valaable 
eonsideration — h'.veeutor in sole possession, 
of the shares — Jnduiial fKisscssion. 

Tho term “ goods” as used in S. 178, Con- 
tract Act, includes shares in joint stock com- 
panies. 

For a transaction to fall within the proviso 
to S. 178, it must bo established th.i.t the fraud 
or offence was committed by tho pawnor against 
tho lawful owner, and that tho painuir obtahu'd 
the goods or documents pledged by means of 
an offence or fraud perpetrated by him against 
the lawful owner. 

The proviso has no application to the case of 
*a sole executor who, being in juridical posses- 
sion of shares belonging to his testator’s estate, 
gets them transferred to himself with the 
fraudulent intention of misappropriating the 
same, and then in his personal capacity pledges 
them with a third party who has no knowledge 
of his fraud. R. D. Sethna y. The National 
Bank of India, 12 Bom. L.R. 870. 

D.AVAR, J. 
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Contract Kct'-(Contimie(l), 

(50) Sa. 178, 179— Moaninf? of “ possession. ” 
See Conversion, No. 1, 12 Bom. L.R. 310. 

(59'^/) S. 179. See No. 69, auprn. 

(00) S. 188 — AgenVs authority to do what is 
'necessary and useful — Power to refer dis- 
putes to arbitration. 

Where an .agent has authority to make 
contri«cts for the purchase of produce on behalf 
of plaintiff, he has authority to sign the 
ordinary form of contract, and his signature 
M'ill make the firm liable under all such terms 
of it as are useful in such contracts. As it is 
ncccs.sary and useful for all persons, who sell 
produce to European firms on “ Karachi Pass 
tervis." to bind themselves by an arbitration 
clause, under which all disputes arc referred 
to two European merchants in Karachi, an 
agont, who has authority to enter into such a 
contract, has also authority to .sign the ordinary 
form of contract, which includes a reference to 
arbitration. Louis Dreyfus ft Co. v. Araro- 
mal, 3 Sind. Tj.R. U»4=4 Ind. Cas. 1151. 
CROUt’H, A.J.( . 

(r>l) S. 188 -Agent having authority to 
receive supply of go(xls, whether has authority 
to sign acknowledgment on behalf of principal. 
See LIMITATION Ac t (1877), No. 26, 55 P, 
R. 1010. 

(G2) S.s. 'iUi — PiinrijKit and Aqent — 

Aycnt dealhuj oh //is onm acronnt in hitsi- 
r.rs.s of nffrncji. 

Whore an agent, appointed to sell his princi- 
pal’s goods for a fixed price, buys them on his 
own account without the previous consent of 
the latter, it is competent for the principal 
either to repudiate the transaction, under the 
circumstances mentioned in S. 216, contract 
Act, 1S72, or to affirm it. If ho elects to affirm, 
the principal will bo liable to pay to the agent, 
such charges only as are incidents of the trans- 
action of purchase, that is, such as the vendor 
under the contract would have been liable to 
pay to the purchaser, because what is affirmed 
is the relation of vendor and purchaser. But 
if those charges are annexed by the terms of 
the contract to the agency, so as to regulate 
the relation of principal and agent, as distin- 
guished from the relation of vendor and pur- 
chaser, the agent is not entitled to recover 
them. 

S. 2lf>, Contract Act, 1872, is merely en- 
abling and confers upon the principal the right 
to claim from his agent the benefit of the trans- 
action to which the agency business related. 


CoDtraot Act — (Concluded), 
where the agent, without the knowledge of the 
principal, had dealt with the business on his 
own account, instead of an account of the for- 
mer. The principal is free to exorcise that right 
or not. N. Joaehimson v. Meghji Valji, 11 
Bom. L. R. 770 -^34 B. 292. 

Chandavarkar and Heaton, .m. 

(62-a) S. 21fi — See No. 62, sujrra. 

(63) S. 218— Sec HINDU LAW (DEBTS), 
No. 3. 19 M.L.J. 759. 

(63-n) S. 222 — Sec No. 45, supra. 

(64) Ss. 230, 235 — Liability of broker — 
Liability of agent. Sec SATd], No. 11, 8 M.L, 
T. 3.53. 

(6.5) S. 235 — See No. 64, t.nprrf. 

Contribution. 

(1) Contribution, suit for — Cause of action in 
a suit for contribution — TAmitation Act, 
Sch> IT. Art. Gl- -Contract Act. S. 60. 

Held, that, in the case of co-sureties .and of 
joint-debtors, a right of contribution arises as 
soon as one co-surcty or joint-promisor pays 
more than the proportion which is duo from 
him. 

Where the plaintiff, as one of two joint- 
debtors, paid up the whole debt by a series of 
payments and brought a suit for contribution. 
held, that the period of limitation prescribed 
by Art. 61 of Seh. T1 of the Limitation Act ran, 
not from the time when the last payment was 
made by the plaintiff, hut, with respect to 
ei^ch payment made in excess of the proportion 
duo from him, from the time of such payment. 
Debt Bahai v. Gauri Shankar Bahai, 18 O.G. 
23 5 Tnd. Cas. 440. 

CHAMFER, J.C. 

References :—2ry C. 844'; 8 AI.L.J. 271 ; 6 M. 
and W. 153 ; 26 i\r. 686 ; 26 A. 407, R. 

(2) Contribution, suit for — Joint decree — 
Non-appearance by one of the defendant — 
Effect of decree — His subsequent right to 
contest contribution .suit. 

The landlord sued both the plaintiff and de- 
fendant jointly for rent in respect of a holding. 
The defendant did not defend that .suit, and 
the landlord got a decree, and the whole amount 
of the decretal money was paid by the plain- 
tiff who sued for contribution : — 

Held, that the circumstance that the defend- 
ant .submitted to a judgment jointly with the 
plaintiff shows that ho was jointly liable for 
the rent with the plaintiff, and that the suit 
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%ioniv\bui\on—{Co7itinu€d ) . 

for contribution was maintainable. Rama 

Pande v. Ramdhari Pande* 5 Ind. Gas. 16. 

HAKINOTON and CHATTERJEE, JJ. 

,(3) Suit for — Decree passed against plaintiff 
and defendant — Payment oj decretal amount 
by plaintiff — Right to claim contribution 
fror% defendant. 

After the passing of a decree in a partition 
suit, a decree was passed binding the plaintiff 
and defendant, both parties to the partition 
suit, for a debt due by them. Plaintiff paid 
the amount of the decree. Held, that the 
plaintiff’s right to claim contribution from the 
defendant in respect of such payment arose on 
the date of payment, and that the partition 
decree was no bar to such claim. Punchapagesa 
Aiyar v. Subramanya Aiyar, 4 Ind. Cas. 872 
-=19 M.L.J. 487. 

BENSON and SANKARAN NAIR, JJ. 

<4) ^Vhen right of contribution arises. 

The right of contribution ari.ses when two or 
more persons are liable to discharge a common 
burden. A creditor, who before judgment 
attaches the property of the judgment-debtor, 
does not acquire any lien or charge on the 
property. Where, therefore, a portion of the 
attached property is purchased by a third 
person, who pays up the amount due to the 
attaching creditor, the payment is gratuitous, 
and he does not acquire any right of contribu- 
tion. Sahu Lalta Prasad v. Zahur-ud-diut 
7 A.L.J. 409 - 0 Ind. Cas. 113. 

STANLEY, C.J., and GRIFFIN, J. 

References 25 C. 179; 29 C. 128; 28 C. 
419, R, 

<(5) Contribution — Decree for costs Some 
diefendants not contesting suit — No exemp- 
tion — Liability inter se. 

Before a plaintiff can obtain contribution in 
respect of decree for costa, he must show that 
some equity exists between him and his co. 
judgment-debtors making the latter liable to 
contribution. A suit was brought against seve- 
ral persons amongst whom were included the 
plaintiff and defendant to the present suit. 
The suit was dismissed in appeal; neither the 
plaintiff nor the defendant who were made pro 
forma defendants contested the claim. A 
decree for costs was made .against all the 
defendants, including parties to the present 
suit. The costs were recovered from the plain- 
tiffs to the present suit. In a suit by the plain- 
iiiff against the defendant for contribution, it 


Contribution — {Concluded ) . 
was held, that the suit was not maintainable 
Mulla Singh v. Jagannath Singh, 7 A.L.J 
720 = 6 Ind. Cas. 684. 

Richards and Tudhm.l, jj. 

(6) Contribution, suit for — Costs to be recov- 
ered f tom plaintiffs and defendayits—Jjoxm 
iido parties, 

suit was brought for maintenance agd.inst a 
kuioamihi and her s^nandrarnns which was 
decreed against the former and dismissed with 
costs against the latter. The present suit was 
brought for contribution by .some of the plain- 
tiff.s in that suit, from whom the costs wore 
recovered, against others : Held, that as there 
was no misconduct on the part of the plaintiffs 
in impleading the anandrannis as defendants, 
and as costs had been ordered in a bona fide 
litigation, the defendants were bound to contri- 
bute {a). Shruvararayan alias Anujan 
Kunjunni Raja v. Pulthia Kovila Kattivara- 
rayan alias Unni Anujan Raja, 7 Ind. Cas. 
268. 

Benson and Kutshnasawmy Iyer, jj. 

References {o) 26 H. 373 at p. 375, Itej. Iti, 
lOK.R. 810 ; 8 Term Report 186. doubted, 

(7) Irrigation work done against defendant’s 
will — Suit for — Alaintainability. See ACT IX 
OF 1887 (1‘ROVL. S.C. COURTS), No. 7, 7 M. 
L.T. 74. 

(8) iVIortgagc sale set aside by consent on one 
of cc-mortgagors paying off decree — Liability of 
other co-mortgagors to contribute. Sec MORT- 
GAGE (General), No. i. 14 C.W.N. 30i. 

(9) Suit for, when lies. Sec CONTRACT ACT, 
No. 41, 14 C.W.N. 699. 

(10) Deposit by co-tenant — Sale set aside - 
Liability of other co-tenants to. See CON- 
TRACT ACT, No. 27, 1 1 C.W.N. 945. 

Conversion. 

(1) Conversion — Possessifui of goods, hou'en r 
innocent, uuiy be conversion — Indian 

Cmitract Act {IX of IH72), Ss. 178 and liy 
— Possession'' meaning of — The amount 
of damages, i.s the value tf the goods at the 
time of conversion. 

Any person who, however innocently, obtains 
possession of the goods of a person who has 
been fraudulently deprived of them, and dis- 
poses of them, whether for his own benefit or 
that of any other person, is guilty of a conver- 
sion {a). 
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ConverBion — {Concluded)* \ 

In an action for conversion of goods, the 
plain tin is entitled to the value of the goods at < 
the time of the conversion ; and in the absence I 
of any evidence that the value of the goods at i 
the time of the conversion is different from the 
value of the goods at the time of the payment 
for themi the amount ho is entitled to is the 
amount paid by the plaintiff for the goods. 

Per Batchelor, J. S. 178, Contract Act, 
should be read with S. *179, which provides for 
the case where the pledger has only a limited 
interest in the guods pledged. That suggests 
that S. 178 deals with the case whore the 
pledger has more than a limited interest. The 
possession intended in this section is such 
possession as a factor has; in other words, such 
possession as is had by an agent entrusted as 
such, and ordinarily having, as such agent, a 
power of sale or pledge. Nandlal Thakersey 
Y. The Bank of Bombay, 12 Bom. L.R. 31G 
= 5 Ind. Cas. 457. 

SCOTT, C.J., and BATCUKBOR, J. 

Reference L.R. 7 ll.L. 767, 795, F. 
Converts. 

(1) ^larriage of a Hindu sudra with a Chris* 
tiaii woman converted to Hinduism — Legality 
— Effect — Pissontials of such marriage — Cus- 
tom. See Hindu Law (Marriage), No. i, 7 
M.L.T. 17. 

(2) — Christianity — Dying intestate as 
Christian— Law of succession applicable, bee 
ACT X OF 1865 (Succession), No. i, 12 C.L. 
J. 469. 

(:i) Effect of, conversion upon marriage. See 
Mahomedan Law (Marriage), No. 2, 7 
A.L.J. 950. 

(4) Decree for custody of wife — Conversionand 
re-conversion of wife — Effect on execution of 
decree. See Res JUDICATA, No. 8, 59 P.W.R. 
1910. 

Co-ocoupant. 

Co occupant of land in Berar — Mortgagee 
acquiring full ownership of a share in land by 
foreclosure of his mortgage, position of —When 
a co-sharer loses his right of pre-emption. See 
Pre emption, No. 28, 6 N.L.R. 8G. 

Copyright. 

(1) Copyright --Almanac — Burden of proof — 
Injunction. 

In a suit for injunction on the ground of 
infringement of plaintiff’s copyright in an 
almanac published by him, it was found that 


Copy right— ( Coiicfnded) . 

the tables given in the parties’ almanacs tallied,. 

except as regards minutes and seconds, that the 

calculations were admittedly worked out on 

what are known as Makrand and that there 

were other almanacs which resembled the 

defendants. 

Held that these findings wore not imfficicnt 
to establish piracy on the part of the defend- 
ants. 

Held also, that the fact that in previous- 
years the defendants obtained information for 
their almanacs from plaintiff on payment of 
I money did not affect the case. 

’I'he weakness of the defence docs not make* 
up for want of proof of the allegation of the 
I plaintiff. Oirdhapi Lai v. Devi Dial, 95 P.L. 
R. 1910. 

Chevis, j. 

Copyright Act. 

See ACT XX OF 1847. 

Correspondence. 

Ordinary — Conducted by oiHcials, whether 
comes within the meaning cf S. 85, Evidence 
Act. See EVIDENCE ACT, No. 7, 7 M.L.T. 
117. 

Co-Bharers. 

(1) Limitat'wiv Adverse possession -Posses- 
sion of a co-sharer — Deed of exchange — 
Registration — Res judicata— Limi- 
tation Act, XV of 1677 (now IX of 2906), 
Art. 144 — Indian Registratwn Act XV JJ 
of 1877 [noiv Act XVI of 1908) S. 17. 

Held, that, in the absence of any indication 
to the contrary, the possession of a sharer is 
possession of all the co-sharers. 

Mere possession of a « co-.sharor, even for 40 
years, is no bar ^o a claim for getting a share 
in the joint property, unless it has been exclu- 
sive in intention and adverse. 

Held, also, that the deed of exchange relat- 
ing to immoveable property of the value of 
Bs. 100 or mere requires, and is not admissible 
in evidence for want of registration. 

Qutere : — Whether the question of Khanada- 
madi is res jurisdicta ? ShamB Shah, repre- 
sentative of Mir Haidar Shah v. HuBsaln Shah, 
146 P.W.R. 1909. 

JOHNSTONE, J. 

(2) Transferability of holding— Suit by mort- 
gagee — Co-sharer landlord — Purchase in 
execution* 
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Co-sharerg — (Continued ) . 

A co-sharer landlord, who has purchased the 
holding in execution of a decree of hia own, 
cannot raise the question of the transferability 
cf the holding in a suit by the mortgagee. 
Kara Chandra Poddar v. Umesh Chandra 
Bhattacharjee. 11 G.L.J. 20-14 G.W.N. 71 
-5 Ind. qas. 39. 

COXE and CHATTEHJEE, JJ. 

References : — 11 G.W.N. 7(i, F,\ 9 G.W.N. 24 
S.N., not F. 

(3) Tenancy Act — Position of, in relation to 

sir — Proper Parzi rate, 

X co-sharer cultivating a portion of bind in 
the village as his sir cannot be regarded as a 
tenant of the co-parcenary body, but, he holds 
the land at a proper rate of rent, and when 
accounts are taken between the parties they 
should not be Liken with reference to a 
rate of rout. 

The admission by the plaintiff's Kovcimc 
Agent as to the proper rate of rent is bindingon 
the plaintiff and he cannot subsequently resile 
from that admission. Oendan Lai v, Rustum 
Singh, 7 A.L.J. 90=1 Ind. Gas. 975. 

KARAMAT KUSAIN. J. 

(4) Co-otvners — - Joint tenants — Oldster — 
Fjecimenl — Possession, Joint — Injunction 
— Demolition of buildings — Justice, egtiUy 
and good conscience. 

It cannot bo laid down as an inflexible rule 
of law that the sole occupation of a part of the 
joint estate by one co-owner inevitably implies 
an ouster of the other co-owner. It cannot 
,ilso be laid down as a universal proposition of 
law, that the erection of a substantial building 
by one co-owner upon a portion of the joint 
property, without the assent of the other co- 
owner, is conclusive evidence of ouster. What 
constitutes ouster in a particular case must 
depend upon its special facts (a). 

Whether a co-owner seeks a decree for eject- 
ment and joint possession against his co-sharers 
on the ground of ouster, or asks for an injiinc- 
tinn, perpetual or mandatory, to prevent the 
change of condition of the joint property or to 
restore it to its original condition, the Gourt 
is bound to decide the question on equitable 
grounds. The artificial distinction between a 
common law action of ejectment and nn 
equity suit for an injunction recognized in Eng- 
land should not be introduced in this country, 
where the Courts are bound, in all matters for 
vvhioh no specific rule may exist, to act accord- 
ing to justice, equity and good conscience. 


Co-iharers— (Co7ifin«tfd). 

The authorities on the subject of the rights 
of joint-owners reviewed. Dwljender Narain 
Roy V. Purnendu Narain Roy, 11 G.L.J. 189 
=5 Ind. Gas. 171. 

MOOKERJEE and Teunon, JJ. 

Reference .—4 G.L.J. 198, F, 

(5) Abandonment of land — Absentee — Co- 
slutrer — Adverse possession. 

At the settlement of 1862, ancestors of plain- 
tiffs and defendants were recorded as co-owners, 
but defendants' ancestors recorded as absentees. 

Defendant’s grandfather died many years 
ago, but neither ho nor his son, D, made any 
attempt to regain pos.session of the land though 
living -mly a few Kas from the village, and 
paying visits to it frmri time to time. On D's 
death, the defendants were recorded in the 
revenue papers as owners ghair knbiz. In 1906 
plaintiffs applied to the revenue authorities to 
strike out the defendant's name as owners, but 
tJiey were referred to the Civil Court. Hence 
the present suit. 

Faiuul, — That there was neither abandon- 
ment nor adverse possession. 

Held : — (1) Before a co-sharer can establish a 
plea of adverse possession, he must prove, by 
j the clearest and most unequivocal conduct on 
bis part, that he, openly and to the knowledge 
of hi.s co-sharer, .asserted and claimed exclusive 
owncrsliip of the land claimed more than 12 
>cars before suit. In the present case, there 
was no such overt act before 1905. 

(2) As to reliiiqiiiKliment, no doubt, a co- 
shtircr can rclintjnish his share in a joint hold- 
ing, but the evidence of such relinquishment, 
when the property is originally left in the pos- 
session of a co-sharcr, must be very clear and 
unequivocal, cither by direct act or course of 
conduct. The right of absentees, especially in 
cases in which their lands are loft in the hands 
of co-sharers, to return even after prolonged 
absence and resume their lands, is very largely 
recognized iu Punjab (5). 

(3) Question of abandonment is one of fact* 
and must in e:ich case be decided upon the 
evidence given in it. Kirpa v. Jlwa, 13 P. W. 
R. 1910 = 6 Ind. Gas. 840. 

Rattigan, j. 

References :--{a) 120 P. R. = 172 P.W.R. ; 
1908, F, and AiJpr.', 17 P.W.R. 1910, compare, 
141 P.R. 1883 ; 88 P.R. 1886 ; 118 P.R. 1893 ; 
30 P.R. 1901, D. 
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Co-thMen— {Continued), 

(G) Adverse possession— Non-pay^nent of pro- 
fits by some co-sharers to others- Suit by 
co-sharers for their share of profits. 

Whore certain co-sharurs withhold from other 
co-sharers the payment of their shares of tho 
profits of tho shamlat land, but there was no 
evidence of adverse claim or repudiation of the 
title of the plaintiffs, held that tho claim of the 
plaintiffs was not time-barred. 

There is no distinction boLwcen the 
case of a laiubardar and tho case of co-sliarcrs 
making collections tor the whole co-parcenary 
body. Co-sharers who make collection for 
themselves and other co-sharers arc in the same 
position as regards tho amounts collected as a 
lambardar. Tho appropriation of profits by one 
co-sharer cannot be regarded as notice to other 
co-sharers that their title was repudiated. Har 
Charan v. Bindu, 7 A.L J. 208=^5 Ind. Cas. 
559. 

ST.\NLKY, C J., and BANEU.J1, J. 

(7) Co-sharers — J^Jxelusive occupation of small 
piece of huul by onero-sharer - No substan- 
tial injury caustul -Possibility of ultimate 
improvement — Whether injunction should 
issue. 

Courts should be very cautious of interfering 
with the enjoyment of joint estates between 
their co-owners, though they will do so in 
proper cases (a). 

If it should be found that one-sharer is in 
the act of occupying a portion of the lands 
which is not being actually used by another, 
tho former should not he restrained in his 
occupation (b). 

Where, by reason of the exclusive occupation 
by the defendant, a co-sharer of the plainfiff, 
of a small piece of land, the plaintiff has 
sustained no substantial injury, and where the 
nature of tho occupation is such that it may 
ultimately prove to be an improvement : 

Held, that tho plaintiff’s claim for an injunc- 
tion on the defendant should not be entertained. 
Brahmamoyee Chaudhurani v. Gopi Moban 
Rai Chowdhury, 7 Ind. Cas. 124. 
SHABFUDDIN and DOSS, JJ. 

Referejices: — (n) 19 C. 253; 19 I. A. 48, F, 
(b) 17 I. A. 10 ; IIS G. 10, relied upon, 

(8) “ Laches, ’ ’ meaning of — Revenue sale — 
Issue of certificate, effect of — Mortgagee in 
possession — Trustee of mortgagor — Co- 

sharers in joint estate — Relation of mutual 


Co-Bhareps— 

confidence — Non-payment of revenue by co- 
sharer — Purchase by himself — Transfer of 
Property Act (IV of 1862), S, 76. 

Laches signify knowledge or at least such 
abstinence from legitimate enquiry as to 
amount to constructive notice of the risk in- 
curred. r 

A revenue sale; having been confirmed and a 
certificate of sale issued to tho purchaser, the 
notices under the sale law must bo taken as 
duly served ; but that is only so far as the set- 
ting aside of the sale on the ground of irregu- 
larity in the service of the notices is concerned. 
So far as the actual notice on the parties is 
concerned, for the purpose of ascertaining 
whether they knew ol tho proceedings and 
could have averted tho sale, the Court is en- 
titled to SCO whether tho notices were in fact 
so served as to fix knowledge of them upon the 
plaintiffs who sought to sot aside the sale, or 
so as to keep them from all knowledge of the 
same. 

In certain respect and for certain purposes, 
the mortgagee in possession is a trustee for the 
mortgagor and cannot take advantage of that 
position to the detriment of the mortgagor (//). 

Between co-sharorsin a joint estate, all being 
liable to pay their quota of tho Government 
revenue according to their respective shares, a 
relation of mutual confidence exists (b). 

Therefore, where a co-sharor of a revenue- 
paying estate, by suffering a default, inten- 
tionally allows the property to be sold and 
makes the purchase for himself to the exclu- 
sion of his co-sharers, he cannot be allowed to 
derive any benefit for himself by committing 
the breach of trust, and ho must share the 
acquisition with his 5ther co-sharers. Janki 
Singh y. Del. Nandan Prasad, 7 Ind. Cas. 
772. 

HOLMWOOD and CHATTEKJEE, JJ. 

Refercluxs :—{a) 10 M.I.A. 640 ; 6 W.R. 83 
(P.C.), Bel (b) 16 C. 194, disapproved. 

(•) Jurisdiction of Civil Court-^Shamilat 
la'ivd — Partition — Land left joint as a road 
— Obstruction by one of the co-sharers — 
Cause of action — Swcial damage not neces- 
sary to prove. 

At the time of partition of common land of 
njpatti, land in suit was left joint to serve as a 
road. Upon defendants’ attempting to close the 
way, the plaintiffs, who were co-sharers in the 
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Co-nhtLvmk— (Concluded ) . 

sued the defendants, who were also co- 
sharers, for a permanent injunction to restrain 
them. The Divisional Judge, on appeal, dis- ' 
missed the suit on the ground that, no special 
damage having been proved by the plaintiffs, | 
the suit was not maintainable. 

I Feld, th|t the order of dismissal was wrong. 

It must be held that the land was not a public 
road, and that the suit was one by certain co- 
sharers to restrain other co-sharers in joint 
property from using that property in contra- 
vention of agreement regarding it, in deiiance 
of the objections of the plaintiffs. Imam Dm 
Y. Kishen Singh, 218 ]^L.R. 1910. 

JOHNSTONFl, J. 

Ref erences : -ISA P.R. 1882 ; 39 P.U. 1888; 

4 P.R. 95, R. 

(10) Settlement by all — Ejectment — Right 
of one co-owner. Sec LJOASR, No. 9, 5 Ind. 
Cas. 277. 

(11) Effect of S. 90, Trusts Act. See Act 11 
OP 1882 (Trusts), No. 3, (5 N.Tj.R. 12. 

(12) Joint holding— Absence of one co-sharer 
— Long silence and inaction — Abandonnienl — 
Adverse possession —Arts. 142 and 144, Limita- ■ 
tion Act (1877). See POSSESSION, No. 1, 29 | 
P.R. 1910. 

(13) Improvements by co-owner upon com- 

mon property — Effect upon partition. Sec ! 
Partition, No. lO, G Tnd. Cas. 34G. I 

(14) Entry by one — Elloct. See .AIjVEKSK 

Possession, No. 4, 79 P.W.R, I9i0, 

(16) Suit against, for .share of sale-proceeds 
of trees growing in joint holding — Jurisdiction. 
See Jurisdiction op Revenue Courts, I 
No. 1, 52 P.R. 1910. I 

(16) Suit by transferee of a share for joint ' 

possession with co-sharers — Maintainability — 
Estoppel. Bee OCCUrANCY RIGHT, No. 2, 14 | 
O.W.11. 779. ■ 

(17) Suit for pos.sessiori by one co-sharer of 
his share — Maintainability. See BENAMl 
TR.VNSACTIONS, No. 1-n, 7 Tnd. Cas. 219. 

(17-rt) See LAMRARDAR AND Co-SITARER. 

(18) Making gift in favour of another i 
cosharer— Delivery of possession. See MAHO- j 
MEDAN Law (Gift), No. 6, 8 Tnd. Cas. 38. i 

Costs. I 

(1) Costs— Pleader' a fee — Suit withdrawn. 

Where a suit is not decided on the merits 
after oontest but is withdrawn, the Court acts 
rightly in awarding the defendant only half his 


Costs — (Continued). 

pleader's fee as costs. Kunwar Mahomed 
Eeatmed All Khan y. Bibi Ahmadi Begaro, 
5 Ind. Cas. 121. 

Stanley, c.j. and Banerjee, .j. 

2 Kxecution of decree — Costs, separate sets 
of, recorded in favour of defendants — Decree 
reversed on appeal by defmidants jointly — 
Defendants entitled to costs lecorded in 
decree of first Court. 

A decree in favour of the plaintiR recorded 
the costs of the several defendants separately, 
each being credited with full picador's fee. This 
decree was reversed on appeal preferred by all 
the defendants jointly. The appellate decree 
ordered the plaintii! to pay the defendants the 
costs of the appeal, the details and amount of 
which were given, and the costs incurred by 
them in the lower Court. 

Held^ that the defendants were entitled to 
the separate costs as entered in the decree of 
the first Court. Raghunandan Lai y. Rajen- 
dra Prosad Narain Singh, 11 C.L.J. 207= 14 
C.W.N. 56G-5 Tnd. Cas. 342. 

IIAIUNGTON and CHATTEUJEE, .I.J. 

(3) High Court, (leneral Jlulesand Circular 
Orders (Ciril), Chap. VI, Rules 36 (6), 37 
(6 ) — IjOnd Acquisition rase— Costs — IHs- 
niiss(tl -- Withdrawal . 

Full costs can bo allowed in a land acquisi- 
tion case only if the suit has been dismissed on 
the merits. Whore the claim is withdrawn, 
not more than half the full fees can be awarded. 

Nanhilal Agrari v. Secretary of State for 
India, 11 C.L.J. 217-5 Ind. Cas. 770. 
Mookerjek and Teunon, JJ. 

(4) Coniributum — Costs incurred in bona 
fide litgation — Right to recover. 

Costs ordered to be paid in bona fide litiga- 
tion are recoverable by a suit for contribution, 
except when it is shown that there was miscon- 
duct in the plaintiffs in impleading the defond- 
i ants whose costs they were made to pay. 
Shreevararayan alias Anujan Kunhunni 
Raja Y. Palthia Kovilakath Yeerarayan 
alias Unni Anujan Raja, 7 M.L.T. 194 = 5 
Ind. Cas. 937. 

Benson and Krishnasami Iyer, j.j. 

References: — Merry Weather v. Nixon. 
doubted, 26 M. 373 (376), F. 

(5) Relief given to plaintiff not being that 
which he claimed — Practice. Sec AWARD, 
No. 1, 6 N.L.R. 1. 
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Co9i%— (Continued) . 

(6) Suit for injunction dismisaed— Defend- 
ant’s death ponding appealr— Abatement — 
Representative’s right to costs. See CiV. PUO, 
CODE (1882), No. 173, 7 M.L.T. 195. 

(7) Costs in course of execution proceedings — 
Separate application for realisation — Applica- 
tion for execution against both judgment-debt- 
ors — Application in accordance with law. Sec 
Execution of Deckkk. No. 8, 5 Tnd. 
Cas. 480. 

(8) Son’s obligation to pay costs awarded 
against father in litigation. See HINDU LAW 
(Dedts), No. fi, 14 C.W.N. G69. 

(9) Order rejecting appeal for failure to fur- 
nish security for — , l^jffect. Sec CiV . PllO. 
Code (1908), No. 58, 13 O.C. 59. 

(10) Litigation rendered necessary by act of 
testotor — Recovery of — . Sec RES JUDICATA, 
No. 7, 11 C.L.J. 4G1. 

(11) — of administration suit. See ADMINIS- 
TRATION Suit, No. l, 7 M.L.T. 400. 

(12) Full costs when may bo allowed. See 
Interest, No. 2, 6G P.W.R. 1910. 

(13) Amount of damages reduced on appeal — 
Order as to costs of appeal. See LlHEL, No. 1, 
14 C.W.N. 713. 

( 1 4) Appeal dismissed for default — ^lemoran- 
dum of objections— Costs. See CiV. PRO. CODE 
(1882), No. 208, G Ind. Cas. 309. 

(15) — in partition suit — Principle of assess- 
ment. Sec PARTITION, No. 9, G Ind. Cas. 109. 

(IG) Decree for — Suit for contribution when 
lies. Sec CONTRIRUTTON, No. 5, 7 A.L.J. 
720. 

(17) Remedy against vexatious conduct. See 
CIV. PRO. CODE (1882), No. 03, 14 C.W.N. 
924. 

(18) Decree in pre-emption suit — Costs. See 
Civ. Pro. Code (1908), No. 117, 6G P.R. 
1910. 

(19) Costs — Payment after suit — Award of 
costs— -Propriety. See (’AUSE OF ACTION, 
No. 1, 8 M.L.T. 188. 

(20) — if part of decree — Interest on. See 
Mortcjaoe (General), No. 35, 14 C.W.N. 
1093. 

(21) — difficulty in appeal arising from confu- | 
sion in the plaint — Liability of appellant to pay. 
See PLEADINGS, No. 5, 8 ^I.L.T. 202. 

(22) Mortgagee’s right to. See CiV. PRO. 
Code (Mysore), No. 8, is M.C.G.R. 155. 


I Costs — (Concluded), 

(23) — Execution of decree by creditor having 
I notice of his debt being included in the in- 
I solvent’s schedule — Liability of creditor for 

costs of insolvent. See INSOLVENCY ACT 
(1848), No. 1. 8 M.L.T. 202. 

(24) Defendant in probate case adopting most 
offensive attitude towards plaintiff making 
unfounded charges against plaintiff — Inability 
to pay costa of plaintiff. See WILL, No. 15, 7 
Ind. Cas. SOI. 

(25) Bottafide parties — Recovery of — Suit for 
contribution. See CONTRIBUTION, No. 6, 7 
Ind. Cas. 2G8. 

(2C) Diamisaal for default — Costs. See CiV. 
PRO. Code (1882), No. 193, 99 P.L.R. 1910. 

(27) Mortgagor not appearing— Scale of. See 
Mortgage (General), Nos. 57 and 58, 37 C.. 
907. 

Court. 

(1) Transfer of presiding offu'er of Court — 
Question determuied by him cannot 
ordinarily be re-opened by his successor. 

When the presiding ullicer of a Court has 
decided a question involved in a case, and he 
is succeeded by another officer, the latter 
cannot rc-opon the same question again, except- 
ing on the ground of some palpable mistake 
having been made by the former. Harnama Y. 
Attar Singh, 204 P.L.R. 1910. 

Johnstone, j. 

(2) Decree set aside for fraud— Order of Court 
of concurrent jurisdiction, if effective to restore 
suit. See SUIT, No. 1, 14 C.W.N. 568. 

(3) Inherent powers of Court to correct its 
own proceedings. See COMPROMISE, No. 2, 12 
Bom. L.R. 223. 

(4) — to correct its own mistakes suo motii. 
See Stamp a T, No. 7, 12 Bom. L.R. 466. 

(6) Inherent power of — Order made by mis- 
representation and mistake —Power to cancel . 
See CIV. PRO. Code (1882;, No. 98, 6 Ind. 
Cas. 208. 

(6) Minor— Capacity to bind himself by 
contract — Parental authority — Delegation — 
When revocable — Court’s power to revoke. 
Sec Minor, No. 1, 8 M.L.T. 47. 

(7) Power of Court in oases not falling within 
letter of law. See Probate, No. 3, 12 C.L.J. 
91. 

(5) Power of, to deal with minor’s property. 
See ACT VTII OF 1890 (GUARDIANS AND 

I WARDS), No. 13, 7 Ind. Gas. 46. 
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Court — (Concluded), 

(9) Jurisdiction of Civil Courts — Inherent 
powers of—. See ClV. PRO. CODE (Mysore), 
No. J, 16M.C.C.R. 202. 

(10) Collector when makes award, if Court. 
See ACT, I OP 1894 (LAND ACQUISITION), No .6 
12 C.L.J. 506. 

Court fee. • 

(1) Court-fees — Suit for itossession — Decree 
for pussessitm conditional on paynmit of n 
sum disputed in appeal. 

Where a plaintii! sues for possession of laud 
cl.'iiming an unconditional decree or admitting 
his liability to pay a certain sum, and the Court 
requires him to pay a sum which he disputes, 
and he appeals on the ground that he is not 
liable to pay that sum, held, that he must pay 
Court-fee on the amount in question. Baeudeo 
Ban y. Sri KrJthn Gir, 13 O.C. 62 =5 Ind. 
Cas. 941. 

Chamier and Evans, o.j.cs. 

Refereures 12 O.C. 130 ; 9 O.C. 153 ; 31 A. 
265 ; I Legal Remembrancer, 162 ; 2nd C.A., 
296 of 190S, R. 

(2) Execution conditional on payment of — 
Application for execution without payment — 
whether in accordance with law. See LIMITA- 
TION Act (1877), No. 109, 12 Bom. L. R. 13. 

(3) First suit deciding on merits, but failing 
on account of non-payment of deficiency in — 
Second suit for trial on the .‘<ame merits. See 
Res .judicata, No. 19, 12 Bom. L. R. 766. 

(4) Power to make up deficiency of — Enlarge- 
ment of time by Court — Power of Registrar of 
Small Cause Court. See Civ. Pro. Code 
( 1908), No. 78, 7 Ind. Cas. 678. 

Court Fees Act. 

(l) S.5 — Decision of Taxing Officer final as 
to catego7'y. 

The decision of the Taxing OfUcer, as to the 
category within which a suit falls for the pur- 
pose of assessing the proper amount of Court- 
foes payable on a memorandum of appeal, as 
also his decision as to the amount of fee, is 
hnal and binding upon the Court under S. 5, 
Court Foes Act. Kuar Karan Singh v. Gopal 
Rai, 6 A.L.J. 972=32 A. 59 = 4 Ind. Cas. 12.3. 
TUDBALIi, J. 

(l*a) S. -5, Art 17 (C>)-~ Appeal-^ Ainmint de~ 
creed “not disputed — Liability of cei'tain 
properties objected to — Valuation — Court 
Fees Act, Sch, II, Art. 17, cl. G — Appli- 
cability-^Begistration of appeal by Deputy 


Court Fees Act — (Otmtinued). 

Registrar — Insufficiency of Court Fees not 
raised — Absence of decision by taxing officer ^ 
under S, 5, Court Fees Act — Objection 
raised at hearing — Propriety. 

' Where, in an appeal against a mortgage 
! decree, the amount decreed is not disputed, but 
only a que.stion as to the liability of certain pro- 
perties to satisfy the mortgage debt is raised, 

; held, that cl. 6, Art. 17, Court Foes Act, did 
I not apply and that tbeappeaiought to bo stamped 
^ according lo the value of those properties (a). 

Whore the order for registering an appeal 
j was signed by the Deputy Registrar who was 
not the taxing officer, and the question as 
to the insufficiency of Court-fees never came 
before th*; Registrar at all, and consequently 
there was no decision under S. 6, Court Foes 
j Act ; 

i Held that the objection as to insufficiency of 
I Court Fees could be raised at the hearing of 
I the appeal (b). Jugal Pershad Singh v. 

: Parbu Narain Jha, 37 C. 914. 

CHATTERJKK and RICHARDSON, .TJ. 

neferi‘nces:^{a) 30 M. 90; 13C.W.N. 815 ; 

I 21 M. 269. R, 

(1-b) S. 7, Sell. I — Sch. I, supplementary to 
S 7 Scope of S. 7 — Mortgage suit — Fore- 
closure decree — Appeal against — Proper 

stamp — Value of telief, same in all stages 
of lis — Proper stamp duty for appeal. 

Where an appeal is made against a foreclosure 
decree not merely in disputeof the amount found 
payable for redemption but against the whole 
decree, that is to say, where such appeal is the 
converse of an appeal for foreclosure by a mort- 
gagee who has been refused foreclosure, held^ 
that such appeal ought to bo stamped ad 
valorem, such value being the principal sum 
secured by the mortgage sued on. 

Sch. I of the Court Fees Act, does not stand 
by itself but as a supplement to S. 7 and other 
sections of the Act. S. 7 states the various pro- 
cesses by which values in diilorcnt suits are 
arrived at, and the schedule then applies the 
proper Court fees to thf^^sc values payable cither 
upon the plaint or memorandum of appeal. 

The value of a particular relief, once correct- 
ly found for the purpose of stamping the plaint 
in a suit, remains unchanged in all subsequent 
stages of the suit. 

The value of a particular relief in appeal 
remains the same, whether the appeal be 
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Court Fees Act— (ConHmied). 

preferred against its grant or its refusal. DhlraJ 

Bingh Y. Rajaram, G N.L.R. 1G4. 

Stanyon, a.j.c. 

Reference : — 5 N.L.R. 1.30, Disc, 

(2) S. 7 — Sch. II, els, :i, 4 — Suit for dissolu- 
tion of par tiun'sh if) — Preliminary decree — 
Appeal a(fainst—A.d valorem /ir — Chatujc 
in Civil Procedure Code — Effect of, 

111 an appeal from a decree passed in a suit 
for the dissolution 'of partnership, whether the 
appeal bo from the preliminary or the dual 
decree, the amount of fee payable is to bo com- 
puted according to the amount at which the 
relief sought is valued in the memorandum of 
appeal. 

I^'hc change in the present Civil Procedure 
Code, making an appeal against a preliminary 
decree compulsory, docs not in any way affect 
the matter of Court-foes. In the matter of 
BholaNath, 7 A.L.J. 510. 

TUDPALfj, J. 

(3) S, 7 — Suit for sale partly decreed — 
Certain share e.eevipied — (Objections by 
mortyngec asking for sale of erempted share 
— Ad valorem fee - Referenceof question of 
Court Fee - Jurisdiction— Division Bench, 

Held, by Knox and Kara mat Hussain, JJ., 
that a Division Bench had no jurisdiction to 
hear a stamp reference, even when it is referred 
to him by the taxing .fudge. 

A suit was brought for recovery of money by 
sale of 11.^ shares of a mortgagor's rights. The 
Court passed a decree for sale of only shares. 
The defendant appealed, and the plaintiff, 
accepting the correctness of the amount found 
due, preferred objections and asked for a decla- 
ration that the remaining 3'^ shares were also 
liable. Do valued the appeal at Rs. 800, the 
value of the property. Held, that there was a 
consequential relief in his demand, viz,, a 
prayer for .sale of property, and the plaintiff was 
liable to pay ad valorem fee on the amount at 
which he valued the property. Khachera Y. 
Kharag Singh, 7 A.L.J. 842 = 7 Tnd. Cas. 
316. 

TUDBABIi, .T. 

Reference :-“30 Mad. 96, F, 

(3-a) S. 7, Cl. IV (b) ami cl, V, and Sch. 7, 
Arts. I ajid 17 iVl) — Suit forpaitition by 
a co-par ce^ner in joint possession— Court- 
fee — Ad valorem fee. 

Held, by White, C.J., and Krishnasawami 
Ayar, J. (Aiyling, J , dm.), that, in a suit for 


Court Fees Act— (Contmued). 
partition of joint family property, where the 
plaintiff is in joint possession with the other 
co-parcoiiers, the Court-fee is to be fixed under 
Art. 1 of Sch. J of the Court Fees Act and not 
under Art. 17 (VI) of Sch. II of the Act (a). 

Qutere Whether a suit for joint po.ssession 
by <i co-parcener, excluded from possession, 
would fall under S. 7, cl. IV (b) or S. 7, cl. (V) 
of the Court Fees Act. Boganadan Ranglah 
Chetty Y. Boganadan Suhramania Chetty, 8 
Ind. Cas. 512. 

References:— (a) 33 B. 658; 10 Bom. L.R. 
1074; 4 Ind. Cas. 242; G C.L.J. G51 ; 12 

C.W.N. 37 ; 8 C. 757 ; 20 C. 762, dissented 
from ; 20 289, F, 

(4) S. 7 (4) (c) -Rccord-of -rights and settle- 
ment of fair rent — Suit for amendment. 
Court-fees — Valuation of sud — ('onrt-fees 
in declinatory suit -Ad valorem fees. 

The Court-fees payable on a plaint for 
amendment of a rccord-of-rights and for settle- 
ment of fair rents must bo determined under 
S. 7 (4) (c) of the Court Fees Act, by the 
amount at which the reliefs sought arc valued, 
and not at the sum of ten rupees require'd for 
a declaratory decree. Sreenath Chandra 
Pramanic y. The Secretary of State for 
India in Council, 11 C.L.J. 158-5 Ind. Cas. 
141. 

BBKTT and SHARFUDDIN, J.T. 

(5) S. 7 ( 1) (cf— Declaratory suit — Levy of 
duty — Test. 

The question whether S. 7, para. IV, 
cl. (c) of tho Court Fees Act, applies or 
not, must depend on the substance of the 
claim, and not on the mere words which a 
plaintiff may choose to introduce into his 
plaint with reference to it. Malikka Melada- 
thil Kelutcwamroal y. Malikka Meladathil 
KarnaYan Kunji Aohammal, 7 M.L.T. 177 ^ 

6 Ind. Cas. 927. 

MUNUOand AUDUH RAHIM, JJ. 

Itefererce : -30 M. 18, R, 

(5-a) S. 7 (iv) (c) — See No. 19, supra, 

(G) S, 7, para 6 ‘ — Stiit for pre-emption on sale 
of equity of redemption — Property in posses- 
sion of usufructuary mortgagee — Possession 
not claimed. 

The plaintiff sued to pre-empt a sale of the 
equity of redemption in certain property in 
the possession of mortgagees with whom the 
property was usufruotuarily mortgaged for 
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Court Fees Act — (Continued). 

Ks. 79,000. The plaintiff alleged that the consi- 
deration for the sale he sought to pre-empt was 
Rs. 5,000 and he paid ad valorem fees on such 
amount. The first Court asked the plaintiff 
tr> make good the deficiency of Rs. 975 in the 
Court-fees which was paid by the plaintiff, but 
the first Court dismissed the suit on the 
authority of 15 At 65, as there was not a pro- 
perly stamped plaiut presented within the 
period of limitation. The plaintiff appealed to 
the District Judge and again paid ad valorem 
Court-fees on Ks. 5,000 He was again asked 
to make good the deficiency, but as he did not, 
his appeal was dismissed. The plaintiff pre- 
ferred a second appeal on the ground that, as 
the subject matter of sale was only the equity 
of redemption, the plaintiff was right in paying 
an ad valorem fee with reference to the value 
he put upon it. 

Held, by the Tull Rench, the Court-fees 
should be paid upon the value of the land com- 
puted in accordance with S. 7, para. 5, of the 
Act VTI of 1870. Daryao Singh v. Bharat 
Singh, 6 A.L.J. 905 (P.B.)-6 M.D.T. Hll -3 
Tnd. Cas. 5f>2 = 3‘i A, 19. 

KNOX, RICH All DS and AliSTON, J.l. 

Ueference : — 15 A. 69, H. 

(7) S. 7, Sub-S. (4), els. (c) and (r/).--Sce Act 
n OF 1864 (ADEN), Ko. 1, 12 Bom. L. R. 149. 

(8) H. 7, cl. [X, and Srh. A", Ait.l — Suit to 
red-eem a kanom — Decree far redeutpdon — 
A Pineal arjainst — Denial of tight to redeem 
mul plea that a larger amount should be 
paid —Court fee, amount of, on appeal 
memo. 

In a suit to redeem a. kanom, a decree for re- 
demption was given . The defendants appealed 
against the decree, and in the grounds of 
second appeal, they questipnod the pl<iintiff*.s 
right to redeem and also contended that, if the 
plaintiff was held entitled to redeem, bo (the 
plaintiff) could do so only on payment of a 
larger sum for improvements than that fixed 
by the Sub-Judge. The extra amount claimed 
was not stated in the memorandum, and Court- 
fee was paid on the kanom amount only. The 
plaintiffs took a preliminary objection that the 
extra amount should be stated and that Court- 
fees should be paid on that also. 

Held, that the memorandum of appeal comes 
under Art. 1, Sch. I, and S. 7, Cl. IX of the Act, 
and the Court-foe is payable on the principal 
money expressed to be secured by the instru- 
ment of mortgage and that the Court-fee pay- 
able was the same as that paid on the plaint. 


Court Feei Act — (Continued). 

In a case where the only question is as to the 
amount payable, the .subject matter in dispute 
is a detinite amount, and a memorandum of 
appeal in such a case comes under Art. 1, Sch. I, 
of the Act (a), and the amount of Court-fee ia 
computed on the amount in dispute. In a re- 
demption suit, the subject matter of the suit is 
the existence of the right to redeem, and any 
question as to the amount payable as the con- 
dition of r.'demption is only Jneidcntal to that 
right. Sekharan Nair v. Eacharan Nair, G 

M. L T. 245 20 M.L.J. 120- 3 Ind. Cas. 459. 

MUNIIO and AUDUR RAHIM, .JJ. 

Reference (a) 29 M. .367=16 M.L.J. 287, 

R. 

(9) S.s. 7, 11-Soe Mesne Pkopits, No. 2, 
7 Ind. Cas. 778. 

(10) S. 7 (c), Art. 17 (3) -Suit under S. 106, 
Act VIII of 1885 — Court-foe. See AuT VIII OF 
1885. (BENdAL TENANCY), No. 42. 7 Tnd. Cas. 
627. 

(11) S. 9, XI (c) — Valuation of suit by land- 
lord against tenant for possession of the hold- 
ing. See Landlord and Tenant, No. 8, 27 
P.R. 1910. 

(12) 8, H — h'ut are mesne prajits from date of 
plaint -Court-fee. 

This so(3tion only applies to a claim for mesne 
profits for which an amount can bo and has 
been claimed by the plaint, and in respect of 
which some Conrt-feo has been paid. So no 
Court fee is payable on future mesne profits 
decreed from the date of plaint till delivery. 
Saminatha v. MuthuBami, 20 M.L.J. 98- 
5 Ind. Cas.h880. 

MUNKO and AltDIJlt RAHIM, J.r. 

Refetence: — 15 B. 41G. 

(1.3) S. 11 — Valuation of suit — Execution of 
decree — Deficiency made good — Appeal — Juris- 
diction. Soo Act XII of 1887 (Benoaij, 

N. W.P, AND Assam), No. 2, 7 A.L.J. 203. 
(13-f/) S. 11 — See No. 9, sufira. 

(14) S. 12 — Decision of trging Court as to 
valuation of suit, if open to tfuestion in 
appeal against decree dismissing suit for 
non-pa gment of additional Court-fee mi 
day fixed — Civil Procedure Code (Act XTV 
of 1882), S. 2 — Valuation by plaintiff if 
detet mhies forum of a/gjeal. 

Where the Court in which a suit was insti- 
tuted held that it had been undervalued, and 
directed the plaintiff to pay additional Court- 
fees by a cortaiu date, but, the plaintiff having, 
failed to do so, the suit was dismissed : 
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Court Fees Act — {Continued), 

Held, that an appeal lay against tho decree 
dismissing tho suit, and in that appeal the de- 
cision of tho first Court regarding the valuation 
of the suit could be questioned, 8. 12 of tho 
Court F'ees Act notwithstanding (a). 

Held, further that an appeal lay to the Court 
of the Judicial Coniinissionor. although the 
Subordinate Judge valued the suit at over 
Rs. 5,000, inaa:nii(‘.h as the plaintiff throughout 
contended that the value was below Rs. 5,000 
as stated in the plaint. Prokaah Chandra 
fiarkar v. Bishambhar Nath Sahi, 14 C.W.N. 
348 5 Jnd. Cas. 18. 

BrKTT and SHAHFUDDIN, JJ. 

RejWrmrs: — 12 C.L.R. 148; 28 C. 3.34, 
relied an. 

(15) S. 17— Object of. See VALUATION 
OF SUIT, No. 1, 41 i\R. 1910. 

(15-rt) S. 19 (1) (1) — Court-fco not paid — 
Application for grant of probate or letters of 
administration can be heard. See WILL, 
No. 15-<(, 8 Ind. Cas. G95. 

(IG) /Is amended 1)1/ Act TX of 1899, S, 19. 
Sch. Jir Anne.rure B — Probate and 

Administration Act (V of IHHl), 

US and 77—Tietters of Administration for 
ancestral /iroperty by the son — Court fees 
payable thereon, amount of, 

A applied for letters of administration in 
respect of property standing in the name of his 
deceased father, but forming tho joint ancestral 
property of tho undivided Hindu family of 
which A and his father were the only members. 

Held, that, before letters could be granted, 
he ought to pay stamp duty on the value of his 
father's share in tho property, because it cannot 

be said that the father held his share ** as trust 

« 

property, not beneficially or with general power 
to confer a beneficial interest in it," within 
the moaning of .\nnexurc B to Sch, III of 
the Court Fees Act (a). 

Held, also, that tho property was not covered 
by the words, “other property not liable to 
duty " in the same annoxuro (6), 

Per Miller, J. — Tlie applicant is a person to 
whom letters may be granted under 8. 23 of the 
Probate and Administration Act. Ancestral 
joint family property passing to the applicant 
is property of the deceased within tho meaning 
of 8. 4 of the Act, and therefore included in 
the ** property and credit “ in S. 77, and in the 
‘'estate ** in the definition of “administrator” 
in 8. 3. Ina.smuch as this property does not 


Court Fees Act — {Continued). 
in the present case “ pass by survivorship ’’ to 
any other than the applicant, there seems to 
be no doubt that the applioiirit ia entitled to 
letters which will vest it in him. in re, Dasu 
Manavala Chetty, 6 M.L.T. 280 (F.B.)»19 M. 
L.J.69l = 4 ind. Gas. 10G4 = 33M. 93. 

Benson, o.cj.j., Mugler an^d sankaran 
Nair, .J.J. 

References (a) 23 0. 980; 29 B. IGl; 19 W. 
R. 230. In re T. Swaminatha Iyer (unre- 
ported), R. (5) 11 B.L.R. App. 39 ; 20 0. 575. 

F. 

(17) S, 38 — Plaint — Tnsufficient stamp — 
tension of time — Further extension after 
Cdpiry of time originally granted — Power 
of Court to extend Limepx post facto — Civil 
Procedure Code (Act V of 190b), S. 148. 

T’he Court can extend the time ex post facto. 
that is, it is competent to the Court to extend 
the time to put in the insufficient Conrt-foo on 
a plaint oven after the expiry of the time 
I originally granted. Dewan Amir Husain 
I Khanv. Nanhak Chand, G Ind, Cas. 424 14 

I C.W.N. 882=12 (J.Tj.J. 02. 

Ch.atter.ter and Vincent, j.i. 

References .—10 B. 203 ; 17 C. 1 , R. ; 34 C. 
20 (F.B.) ; 1 O.L.J. 421 ; 11 C.W.N. 38 ; 3 M. 
U.T. 355; 20 C. 41 ; 27 C. 370 ; 9 C.W.N. 844 ; 
2 C.L.J. 70, D. 

(18) Sch. TT, Art. 11 — Court-fees — Applica- 
tion for execution — Restitution — Civil, Pro- 
cedure Code (Act A7V of Ib83), S. /iSd — 
Mesne profits — Limitation — Date of ac- 
crual -Cause of action — Tnmitation Act 
(XV of 1877), Sch. II, Art. 109. 

An application for mesne profits, made not 
by the plaintiffs, bub by the defendants against 
whom the suit had^beon dismissed, by way of 
restitution i .idcr S.583, Civil Procedure Code, is 
one under 8. 244 (c) of the Code. Such applica- 
tion would bo chargeable with Court-fees under 
Art. 11 Sch. II of tho Act and not ad valorem 
The cause of action for mesne profits arises on 
the day t'le rightful owner is restored to posses- 
sion. GangadharMarwari Y. Lachman Singh, 
11 O.L.J. 641 0 Ind. Cas. 125. 

Brett and Sh ARP UDD iN, j.t. 

(18-rt) Art. 17 (3)— See No. 10, supra. 

(19) Art. 37, cl. (iii) and cl. (vi), 8. 7 (iv). 
(c) — Suit for partition — Prayer that preiious 
solenamah and decree may be declared invalid 
— Consequential relief. See PARTITION, No. 0, 

5 Ind. Cas. 582. 



509 


DIGEST OP CASES. 


510. 


Court Fees Act — (Concluded), 

(20) Art. 17 (vi)-^Suit under S. 92. C.P.C. 
— Court-fee — Order to pay wrong Court-fee — 
Revision. See Civ. J‘uo. OODK (1908). 
No. 44. 14 C.W.N. 932. 

Court of Wards. 

Debt due by ward — Acknowledgment of 
liability bjfKilect. See LIMITATION AOT 
(1877), No. 24, fi Ind. Gas. 107. 

Court of Wards Act. 

(1) See ACT I^F 1902 (AlADRAS). 

(2) See ACT II OF 1903 (PUNJAH). 

Courts Act. 

Sec ACT XVITT OP 1884 (PUNJAB). 

Covenant. 

(1) Coveivc^t^ ijiLjxisintj burden — Covenant 
runnimj with land — (irant, conainictuni of 
—Easement^ ijrnnt of — Ihiildinq grant, 

A covenant, which imposes a burden, does 
not ordinarily pass with the land so as to bind 
a subsequent owner ; but the position is other- 
wise where there is privity of estate and the 
covenant is connected with or concerns the 
land or estate conveyed. If these conditions 
arc fulfilled, the covenant wm‘ 11 run with the 
land as readily as one conferring a benefit. 
When it is said that, in this class of cases, 
there must be a privity of estate between the 
covenantor and covenantee, it only means that 
the covenant must impose such a burden on 
the land of the covenantor, as to be in sub.s- 
tance, or to carry with it, a grant of an case- 
ment or quasi-caseincnt, or to be in aid of such 
a grant. 

A restrictive covenant runs with the land if 
created for the benefit of the land conveyed or 
of that of which the granjor remains the owner, 
and is intended to be annexed to such land ; in 
other words, when by the construction of a 
grant it appears that it was the intention of 
the parties to create or reserve a right in the 
nature of servitud^O in the land granted for the 
benefit of the other land owned by the grantor, 
no matter, in what form the intention may he 
expressed, such right, if not against public 
policy, will be held to be appurtenant to the 
land of the grantor and binding on that 
conveyed to the grantee, and the right and 
burden, thus created and imposed, will pass 
wjjth the land to all subsequent grantees. The 
converse proposition also holds, because a grant 
may impose restrictions for the benefit of 
the land already sold as of that remaining in 


Covenant ^(Concluded). 
his hands which ho proposes to soil. Thid posi- 
tion is stronger when there are mutual 
covenants. Doyal Chandra Das v. Chunilal 
Addy. 12 C.L.J. 259. 

MUKEltJKR and CAUNUUFP, JJ. 

(2) Stranger benefited by, if may enforce it. 
See Act VII OF 1885 (Bengaij Tenancy), 
No. 13, 14 C.W.N. 470. 

(3) Covenant for quiet enjoyment— Breach 
— Limitation for suit. Se*e LIMITATION ACT 
(1908), No. 13. 7 M.L.T. 229. 

(4) — running with land— what is -- Covenant 
in putni lease— KlTect. See LEASE. No. 20, 7 
Ind. Gas. 346. 

Creditor. 

( 1 ) — having security for advance made by 
him — Right to sue for the original considera- 
tion. See Hindu Law (Debts), No. 5, 7 A. 
L.J. 459. 

( 2 ) Appointment of Receiver, if bars suit by. 
See RECFJVKH, No. 4, 14 C.W.N. 653. 

( 3 ) Attachment, interim order of — Prior to 
vesting order, and final order subsequent there- 
to — Title of the Ofilcial Assignee as against the 
attaching creditor. See JNSOTA’ENT, No. .3, 7 
AhL.T. 268. 

( 4 ) Alienation — Fraud — Creditor, See ALIEN- 
ATION, No. 2, 15 M.C.C.R. 104. 

(5) Preference of — Alienation by debtor to 
defeat execution — Leg.ality. See EXECUTION 
OF Dj:cuee, No. 19, 15 M.C.C.R. 108. 

(6) — having control of security — Right of. 
See Master and Servent, No. l, 12 Bom. 
L.R. 780. 

Cremation. 

Claim to officiate as priest at the cremation 
ceremony — License to employ cremation priest 
if ean bo granted — Agroernctit with Munici- 
pality to officiate as priest — Spoeific perform- 
ance. See Civ. Pro. CODE (1908), No. 10, 
12 C.L.J. 74. 

Crim. Pro. Code. 

(1) Ss. 154,146 — Rights of receiver appointed 
under R. 116. See ACCRETION, No. 1, 14 C.W. 
N. 681. 

Criminal Prooeedinga. 

Pendency of civil suit— Stay of. See CIVIL 
SUIT, No. 1, 6 Ind. Cas. 191. 
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Cro88‘ObJection8. 

(1) Memo of— Right to urge — as against co- 
respondents who have not appealed. Sec Civ. 
I’UO. CODK (1908), No, 154, 6 N.L.R. 51. 

— or cross appeal when cannot be entertain- 
ed. See Ou AUDI AN AND MlNOU, No. 7, 86 
P.W.R. 1910. 

Crown. 

(1) Islands in the sda -Waste lands — Title 
of the — l^resumption as to title — Suit for 
possession of land — Proof of possession for 
20 years hp elaimant^Oiiuson the Croton 
to jrrove subsisting title —Adverse possessioUt 
proof of - -if tu'cessary. 

The rule of English Law that islands arising 
out of the sea belong prima facie to the crown 
would also apply in British India, in the 
absence of local usage or statutory enactment 
to the contrary (a). 

Waste land, which is not the property of an 
individual or a community, belongs to the 
(lovernmont, and the title of the Crown may 
be regarded as similar to the title by escheat 
( 6 ). 

In a suit for possession of land, it was hold, 
though the title was originally in the Crown, 
still, if the possession of the claimants for 
20 years is proved, then the burden is on the 
Crown to prove that it has a subsisting title by 
showing that the possession of the claimants 
commenced or became adverse within the period 
of limitation. It is not necessary for the claim- 
ant to prove adverse possc.ssion for sixty ye^irs 
(c). Ram Rau v. The Secretary of State for 
India, 7 M.LT. 128. 

BKNSON, O.G.J., .and MUNltO, J. 

Ileferenccs : — (a) Law of waters, Coulson and 
Forbes. 2nd Ed., p. 31 ; 13 M. 369, F. (b) Jiey, 
V. Keyn, considered ; 13 M. 369 (376) and 8 ^I.T, 
A. 600 (525), n, (r) 9 ^1. 175 ; 15 :M. 315 and 19 
M. 165, F. 

(2) Prerogtiave of the — , over infants, lunatics 
and charity. See MAHOMKDVN LAW (WAKF), 
No. 5. 6 Ind. Cas. 219. 

Cultivable land. 

Building by tenant on — Injunction — Klloct 
of not cultivating for thirty years. See LAND- 
LOttD AND Tenant, No. 15, 7 M.L.T. 223. 

Currency Notes. 

(1) Appropriation of debt -■‘Payment of half 
notes — Whether operates as a virtual trans- 
fer of property in the twtes — Intention of 
parties — Trust — Contract Act (IX of 1872), 
S. 92, 


Currency Notes — (Concluded), 

A and Co., Bankers, sent to the appellant 
their customer, who had lodged some money 
with them in 6xed deposit, at his request, 
halves of currency notes, promising to send the 
other halves on acknowledgment, by the appel- 
ant, of the prior halves. Before they could send 
the other halves, A and Co., became insolvent. 
The appellant sued them for the anfount. 

Held, (agreeing with White, C.J., and differ- 
ing from Miller. J.)...that, by sending the 6rst 
halves of the currency notes, the senders, did 
not become bailees or trustees for the creditor, 
so as to entitle the latter to hold the first hal- 
ves of the notes as a kind of a security for pay 
ment of the other halvos, and that the creditor 
was not entitled to insist on the other halves 
of the currency notes being sent to him (a). 

Per Abtlnr Rahim, J , — S. 92, Contract 
Act, docs not apply to the present case, as that 
section occurs in the Chapter relating to sale 
of goods, and does not apply to money or cur- 
rency notes, which are made legal tender by 
statute and are governed by different considera- 
tions (6). Koti Yencatrarolah v. The Ofiloial 
Assignee of Madras, 5 Ind. Cas. 202-33 M. 
196. 

MUNRO,AimUR RAHIM and BAKEWKLD, 

References : — (a) 29 L.J.Q.B. 172 ; 3 Kl. and 
El. 22 ; 6 .Tur. (N. S.) 977 ; 2 L.T. 373 ; 8 W. 
R. 561 ; 5 Ch. 1). 786 ; 46 L.J. Ch. 83*2 ; 36 L. 
T. 529, li, (b) 1 Bom. L.R. .339 at p. 341; 7 
M.H C.R. 233 ; 25 B. 702, R. 

Custom. 

1. —General. 

2. — PUN.TAH. 

-1 — General. 

(1) Usnoc — uOcaV, custom — Custovuiry law— 
Nature of usnyr — Proof of usage— Nature 
of proof required— Bengal Tenancy Act 
(VI 1 1 of 188: j), S, 23 — Occupaticy raiyat — 
Use of land of holding — Impairing rvalue 
or rendering unfit — Baiulh — Digging tank 
— Making bricks, 

A usage or local custom or customary right 
is not the same thing as customary law. 

A usage or local custom, under which 
occupancy rights are transferable, need not be 
of ancient origin ; it may have been established 
within recent times and within a limited 
number of years ; it may even bo in course of 
growth, and require evidence in eaoh case to 



513 


DIGEST OF OASES. 


514 


C us tom — ( Continued ) . 

l.—General— {Continued), 

support it ; but it must be proved by satis- 
factory and conclusive evidence ; it must have 
been acted upon in practice so long and 
invariably as to show that by common consent 
it has been accepted as a governing rule, 
and it must bo so well known and acquiesced 
inastobe considered an ingredient imported 
into all contracts entered into by persons 
affected by it (a) . 

In. order to establish the existence of such a 
custom, the person alleging it must prove that 
holdings in the locality have been generally 
sold for a series of years with the knowledge 
of the landlord and without his consent. But 
while such usage is in process of establishment, 
it is open to the landlord to retard its growth 
by refusing to acknowledge the validity of 
transfers. 

A mere finding that there have been many 
sales in the locality is not, of itself, sufficient 
to prove the existence of the custom. And 
where a custom has been proved that payment 
of a 'nazar to the landlord is necessary to valid- 
ate a transfer, this implies that the consent of 
the landlord'to the transfer is necessary. At the 
same time, it is not open to a landlord to allow 
transfers to bo made without objection, and 
then to come forward and demand nazar for 
registering the name of the transferee ; that is, 
where the custom of the transferability has 
been proved otherwise to exist, the refusal of 
the landlord to effect a mutation of names 
until the tenant p<ays a salami would not be * 
sufficient to prove that tho usage did not | 
exist. • 

Where an occupancy rniyat constructed a 
bandh with the permission of the executive 
authorities, which protected the land from the 
influx of salt water, and had dug a tank on one 
biqlia out of 68 biglias of the holding, and in a 
few cotiahs he had dug out clay and made 
bricks for building a set of masonry steps to 
the tank. 

Held, that the occupancy raiyat had not 
improperly used the land under S. 23 of the 
Bengal Tenancy Act (6). Raja Sat! Prasad 
Qarga v. Manmatha Nath Kar, 6 Ind. Cas. 
291 

BRETT and SHARFUDDIN, JJ. 

References: — (a) 7 M.I.A. 2G3 ; 4 W.R. 8 
(P.C.); 20 W.R. 164; 3 M.H.C.R. 76 ; 3 O.W.N. 

23. R, (6) 34 C. 718 (P.C.) ; 2 M.L.T. 399; 1 1 
C.W.N, 794 ; 6 C.L.J. 19 ; 9 Bom.L.R. 760 ; 

17 M.L.J. 361 (P.C.), R, 


Custom ’-^(Continued), 

l.—Geoeral — (Concluded). ^ J 

(21 Special family custom contrary to 
sAam— Proof — Value of entries in wnjib-nl- 
arz as evidence of custom. See HINDU LAW 
(Succession), No. lo, 14 O.W.N. 770. 

(3) Setting up special custom — Burden of 
proof. See GOLDEN TEMPLE, AMRITSAR, 
No. 1, 100 P.W.R. 1909. 

(4) Jains — Adoption — Law applicable — Effect 
of — Evidence limited to small number of 
iiiatances— Effect. See JAINS^ No. 1, 14 C.W.N. 
546. 

(5) Essentials of valid custom. See CiV. PRO. 

1 Code, (1908), No. 10, 12 C.L.J. 74. 

I (6) Transfer of right of residence on the site 
j by tenant — Custom — Evidence of custom. See 
I Landlord and Tenant, No. 26, 6 Ind. Cas. 

I 680. 

(7) Punjab (Custom) — Value of precedents 
where custom is admitted. See PRE-EMPTION 
No. 47-rt, 96 P.R. 1910. 

(8) Who arc governed by custom. See 

Customs (Punjah— alien.vtion),No. 29, 90 
P.R. 1910. 

(9) Proof of —Evidentiary value of statements 
in District Manuals. See LANDLORD AND 
Tenant, No. 63, 8 Ind. Cas. 330. 

^2.— Punjab. 

1. — ADOPTION. 

2. — Alienation. 

3. —Inheritance and Succession. 

4. — Marriage. 

5. — PRE-EMJ»TION. 

C.— Unchastity. 

7.— Will. 

-].— Adoption, 

(1) Apjyiintment of an heir, effect of — Right 
of adopted son and his son to succeed in the 
natural family — Exception in hlastem 
Punjab, 

In Punjab the ordinary rule under the cus- 
tomary law is that, if an adoption (or rather 
the ordinary customary appointment of an heir) 
takes place, the adopted son does not lose the 
right of succeeding in his natural family, except 
in the Eastern Punjab (e.;/., in Delhi and 
Karnal districts) (n), whore the appointment of 
an heir approaches more nearly to the adoption 
of the Hindu Law, and the rule applies 
a fortiori in the case of the son of the adopted 
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Custom ^(Continued), 

2.— -Punjab— (Uon/inMerf). 

1.- Adoption — {Continued). 

son ib). Jhanda Singh v. Kesar Singh, 37 P. 
R. 1910-62 P.W.R. 1910-=*6 Ind. Cfts. 712. 
RATTIGAN, J. 

References : — Pan 48, Difiost of Civil Law 
for Punjab and 6 B.P.R. 1898, It. ; 45 P.R. 

1884 ; 42 P.R. 1886 ; 0 P.R. 1880, It. F. ; 51 
P.R. 1906 and 100 P.R. 1906, R. 

(2) — Hindu tints of IToshinrpur Tehsil — Adop- 
tio)i of brother^ s daughter' s son invalid. 

Found. fchor(5 is no custom prevailing among 
Hindu Jat Agriculturists of the Hoshiarpur 
Tehsil in thr Ho.shiarpur District, according to 
which adoption of brother’s daughter’s son is 
valid without the consent of the reversioners 
of the adopter. Mohan Singh v. Desa Singh, 
69 P.W.R, 1910. 

RKII), C.J. 

Ueferences :—C. 64 P.R. 1880 ; C. 86 P.R. 

1885 ; C. 43 P.R. 1886 ; C. 50 P.R. 1893 (P.B.); 
C. 34 P.R, 1899 (P.B.); C, 79 P.R. 1901 ; C. 116 
P.R. 1901 ; C. 86 P.R. 1904 ; C. 24 P.R. 1905; 

O. 81 P.R. (1907) -1 15 P.W.R. 1907 ; (^ 134 

P. R. (19071 = 85 P.W.R. 1907 ; C. 79 P.R. 1901; 
C. 116 P.R. 1901, D, 

(3) Jainsof Delhi — Adoption — Sonless iridow's 
fxnrer to adopt — Nature and extent — Neces- 
sity of husband's authority— Necessity for 
ceremonies -Restrictions as toaqe of adopted 
hoy — Adoption of husband's brother — Valid- 
ity— Applicability of Hindu Lav'. 

Held, that, according to the enstom prevail- 
ing among the Jains of Delhi, (1) Adoption is 
a purely secular transaction designed, inter alia 
to perpetuate the name and family of the adapt- 
or without any religious meaning. 

(2) No sopcial ceremonies or rules arc neces- 
sary to give legal effect to an adoption (a). 

Though certain ceremonies or rules are ob- 
served in certain localities as a matter of habit, 
all that is actually required is that there shall 
be due publication of the adoption by some re- 
cognised moans among the brotherhood, as for 
instance, by public distribution of ladve in 
token of adoption having taken place, as is done 
among the .Tains of Delhi. 

(3) There is no limit as to the ago of the 
adopted son. It cannot be maintained that the 
adopted son must be younger than the adoptive 
mother. 


Custom — {Continued). 

2. — Punjab— (Confinti^d). 

1 . — Adoption— (Concluded) . 

(4) A sonless widow may adopt without the 
authorisation of her husband nr of anybody. 

(5) A married man (even with children) may 
be adopted (c). 

(6) The adoption of the husband’^fi brother is 
legal. 

If no special custom is proved to obtain as 
regards any matter among the Jains, Hindu 
Law prevails as the rule of decision (d). 
ManakChand v. Munna Lai, 95 P.R. 1909 = 
212 P.L.R. 1910. 

RKID, C.J. and ROBKRTHON, J. 

References: — (//) 8 A. 319 ; 29 A. 495 ; 30 A. 
197, n. (b) & (c) 29 A. 495; 30 A. 197, R. 
(d) I A. 688 (P.C.) ; 4 0. 744 ; 6 I.A. 15 ; 3 A. 
55, R. 

2.— Alienation. 

(1) C ustom — . I lieiui tion — Mortgage of ances- 
tral property — Evidence — Relevancy of 
judgment not inter partes — Former suit by 
mortgagee to enforce his rights — Subsequent 
suit by his sons and reversioners to protect 
their interests — Diametrically opposite find- 
mgs in tivn cases illegal — Necessity — dust 
ilebt — Alienee antecedent crediUn'. 

Held, that, where two suits relate to the same 
subject-matter between the parties, technically 
different, but practically the same, the finding 
in the previous suit on any one of the issues, 
common to both, which has become final, is 
not only relevant, but is also a very valuable 
piece of evidence, and though not conclusive 
and amounting to n>5,/udicato, is nevertheless 
not liable to be dLsturbod in the subsequent 
suit, except under vei*y peculiar circumstances, 
particularly v.hen the materials on both the 
records are nearly of equal weight and the sub- 
sequent suit has been instituted apparently in 
collusion with the defeated party in order to 
have the same questions tried again (a). 

Held, also, that, in the absonco of any proof 
of wanton waste and reckless extravagance, tbe 
money actually borrowed in the ordinary 
course of dealings whether from the alienee or 
from a third person is a “just debt.” The 
mere fact that it scorns to have swollen in a 
short time does not make any difference- 

The word “ just ” has reference to the nature 
of the debt and not to the person who has 
advanced the money (6). 
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C untom — (Ooniimud ) . 

2. — Punjab— (Co?i/inMtfd I . 

2.— Alienation — ( Continued ) . 

To arrive at diametrically opposite conclu- 
sions upon the same materials in two cases 
relating to the same subject-matter, though 
disposed of at different times, reflects the 
greatest (Discredit on the trying J udge ; and he 
is guilty of gross carelessness if he decides the 
subsequent case without any reference to the 
former proceedings. Runganath Oaa v. 
Ismail, 189 P.W.R. 1909. 

Kensington and Ch[tty, jj. 

References (a) XXIV Jiom. 591, V, (5) 11 
P R. 1899. F. 

(2) Alienation — Custom — Aforiqa-je — Suit by 
reversioners for possession — Uncertainty of 
tvido7cs'‘s death — Coin 2 )eteiicy of Court to 
pass declaratory decree —Specific Relief 
Act {Tof IHH7), S, 42. 

Jleld, that, whore the reversioners of a d(iceas* 
ed childless proprietor sue for possession of 
his property in the hands of alienees, alleging 
want of consideration and necessity, and it can- 
not be shown whether his widow is dead or 
living, the Court is justified in passing a decree 
declaring what is the valid charge against the 
property, on payment of which they can get its 
possession after her death. Sahib Dyal v. 
Achhru, I P.W.R. 1910 = 5 Ind. Cas. 587. 
ROHBRTSON and SHAH I)1N, JJ. 

(8; Alienation — Ctistoni — Abandonment of 

claim In ancestral property in litigation — 
[ncompetency of heirs to object. 

Held, that, in case of a dispute relating to 
iiicestral immovcaTile property, if a litigant 
abandons his claim thereto or relinquishes any 
interest therein, his act cannot be treated <uch 
an alienation as •.vould*givc his heirs or rever- 
sioners the customary right of contesting its 
validity for want of necessity or consideration 
(a). Miran Baksh y. Gamun, 3 P.W.R 1910 ^ 

5 Tnd. Cas. oSO. 

Shah Din, j. 

References '.—(a) 15 P.R. 1903; 97 P.R. 1906; 
37 P.R. = 156 P.W.R. 1907, R. 

( \) Alienation — Custom — Acquiescence— Eff^ect 
of— Necessity — Proof —Antecedent creditor 
— Concurrent findiyiq—Lekha Raht — Bene- 
fit of doubt. 

Held, that ; 

(1) A reversioner by recognizing an alienee’s 
right is estopped from disputing validity of the 
alienation. 


Custom— (Continued ) . 

2. — Punjab — (Continued ) . 

2. — Alienation — (Continued ) . 

Realizing revenue in the capacity of a Lam* 
bardar or consenting to partition of the land are 
acts of acquiescence. 

The share of the reversioner who has acquies- 
ced in the alienation goes to the alienee. 

(2) Strict proof is not required of the passing 
of consideration or of the necessity, where the 
alienation is more than twenty year.sold. But 
whore the antecedent cnjditor is the alienee 
himself and is in a position to prove necessity, 
lapse of long time is not very much material. 

(8) A finding is not concurrent whore the 
appellate Court does not expressly deal with 
the question of fact decided by first Court and 
fails to give its own independent opinion there- 
on. 

(4) Benefit of doubt is to bo given to defend- 
ant ordinarily. 

(.5) Lckha Bahi alone is not of much value 
to prove either consideration or necessity. 

Sewa Singh v. Ganeshi Lai, 8 P.W.R. 191C - 5 
Ind. Cas. 692. 

RATTIOAN and SHAH DlN, JJ. 

(6) A lienntion — Gift by a Cbhimha occtipatuiy 
tenant of Mauzia Bahman Kalan, Lahore 
District, of his ancestral holding to his 
daughters son's- -Suit by reversioners to 
contest the alienation maintainable even 
after it has been successfully clui lie aged by 
the landlords — Punjab Tenancy .\ct (XVI 
of 1HH7), Ss» 60, it’c. — P resum ntion of 
custom that the tenant is incompetent to 
alienate — Onus probandi. 

Held, that where the reversioners of an occu- 
pancy tenant arc entitled to succeed to his 
holding under the Punjab Tenancy Act (XVI 
of 1887), in the case of his dying «onless, they 
can maintain a suit to declare that by custom 
he is incompetent to alienate his holding and 
that its alienation by him shall not affect their 
reversionary rights, if any, notwithstanding 
that the alienation has successfully been chal- 
lenged by the landlords according to provisions 
of the said Act. 

Held, also, on the analogy of 17 P.R. 1885, 
30 P.R. 1896, .51 P.R. 1901, 6 P.R. 1902, 96 
P.R. 1905 and 39 P.R. 1906, that, as agricul- 
ture has formed the solo occupation of the 
family of the Chhimba parties, in this case, for 
several generations, and as they appear to have 
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settled in the villugo with the Jat proprietary 
body, their landlords, the presumption is that 
they have adopted the custom of Jats as re- 
gards inheritance ; and that the donees have to 
prove that the donor (B) is competent to gift 
his ancestral occupancy holding to them, and 
as they have failed to show, either chat by 
custom B is competent to do so, or that a Jat 
bouless proprietor of the village can gift his an- 
cestral holding to his daughter’s son, the gift 
in dispute is invalid and shall not affect the 
reversionary rights of S and others. 

Obiter. 

Ueld% further, that in such a esse the said 
right of the reversioners is not enforceable 
where the tenant’s alienation, allowed by the 
Punjab Tenancy Act (XVI of 1887), is in favour | 
of the landlord (a), Bhag Singh v. Sharam | 
Singh, GO P.W.R. 1907 = 88 P.R. 1909. j 

RATTIGAN and LAti Chani), J.i. ; 

Beferenvea (o) 83 P.R. 1895 ; 39 P.R. 1898 
(P.B.): 49 P.R. 1889 ; 69 P.R. 1900 ; 12 P.R. | 
1904 , 21 P.R. 1905, F.; 31 P.R. 1896 (P.B.); ' 
115 P.R. 1901 ; 5, 12 and 68 P.R. 1906, f), i 

(6) Pathans of (iurdaspitr District — Gift of ' 
ancestral land in favour of daiKjhtcFs son | 
— Presence of near collaterals — Validity. 

A .sonlcss Pathan proprietor of the Ourdas- 
pur District has by custom power to m.akc a 
gift of his ancestral land in favour of his 
d.aughtcr’s son, and such gift is valid in spite 
of the existence of his near collaterals. Ismail 
Y. Ismail and Dost Muhammad, 21 P.R. 1910 
= 31 P.W.R. 1910 = 6 Tnd. Oas. 901. 

Rkid, c.j. and Rohertson, 

(7) Sale by a childless male managing member 
for the benefit of the family — Inaction 
for U years— Acquiescense — Necessity — Zati 
zarurat — Revision — 5. 70 of Punjab Act^ 
XVrflofJUSi. 

Held, that, a sale of ancestral holding effected 
by the managing members of the family, in 
the absence of another member who did not 
repudiate it for nine years, whereby previous 
mortgages by the common ancestor were wiped 
out and more than half of it was brought 
back unencumbered to them, is not such an 
alienation in which the Chief Court should 
interfere on the revision side, inasmuch as it 
is for the benefit of the familyi and inaction of 
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the objecting member for nine years amounts to 
acquiescence on his part. 

The amount mentioned in the deed as paid 
in cash before the Sub-Registrar for zati zuru- 
rat was also allowed. Deva Singh Haku, 
39 P.W.R. 1910 = 5 Ind. Cas. 997. 

R.ATTIOAN, J. 

(8) Customary law — Kahuts of Thirpalinthe 
Chakwal tahsil, Jhelum — Gift by father to 
married daughter whose husband is Khana- 
damad. valid against collaterals* 

Among Kahuts of Thirpal in the Chakwal 
tahsil, Jhelum, a gift by a father to his married 
daughter, who has never left her father’s house 
and whose husband is Khanadamad. is valid 
against collaterals of the father. Muhammad 
Husain y. Muhammad and Mussamat Bholi, 
31 P.R. 1910 = 48 P.W.R. 1910 = 6 Tnd Cas 
653. 

Reid, c..j. 

Reference 72 P.R. 1900. 

(9) Custom — Alienation by sonless proprietor 
— Gift to daughter s sons — Reversion on 
death of one of them — Right of collaterals 
of do7ior. 

A sonloss proprietor made a gift of ancestral 
laud in favour of his two daughter’s .sons. On 
death of one of them, the land was mutated in 
the name of his widow. She married her hus- 
band’s surviving brother, and with her consent, 
the land was mutated in his name. The 
collaterals of the proprietor sued for a declara- 
tion that . the latter transfer effected by the 
widow would not affect their reversionary 
rights. 

Held, that the suit did not lie, for'tho trans- 
fer was made in favour of the surviving donee 
who was grandson of the original donor ; the 
plaintiffs, not having contested the previous 
gift, were not competent to challenge the later 
one. Mangal Singh v. Hakim Singh. 138 
P.L.R. 1909=18 P.L.R. 1910. 

JOHNSTONE and SCOTT-SMITH, .J.J. 

(10) — Dower — Unreasonable amount of dower 
or erpesiscs on marriage of a life tenant — 
Deed of dower (Tvabin-nama) creating a 
charge of Rs. lOO or more on immoveable 
property requires registration — Secticn 17 
of Art III of 1877 — Expenses incurred an 
his illness- 'Punjab Courts Act, XVITI of 
1884, sections 40 and 70 (a). 
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Held that : 

(1) A Kabin-nama or deed of dower, hypothe- 
cating immoveable property of the value of 
Rs. 100 or more for its satisfaction, is com- 
pulsorily Registrable under section 17 of Act III 
of 1877. 

(2) In settling a dower on a wife as well as 
in incurring marriage ex^nses, a tenant for life 
is bound to keep within reasonable limits and 
to spend in accordance with his rank and social 
position. Anything in excess should be dis- 
allowed as not being for necessity and con- 

■ sti tilting a charge on the ancestral land which 
might go to the reversioners. 

(3) Unreasonable expenses incurred on his | 

illness by his wife or her family members is not | 
such a necessity so as to be binding on the | 
reversioners. j 

(4) An appeal is not competent in such a suit | 

falling lielow Rs. 250 even where the Courts i 
below differ. Murad v. Ohulam Fatima, 71 ! 
P.W.R. 1910^0 Iiid. Gas. 931. I 

ANDEiiBON, .1. ! 

I 

(11) Sale by limited otvner — No necessity for \ 

one-sixth of consiaeration — Collusive > 

by son — Sale not set aside — Ve^idee iwt to ' 
see to application of money. 

Held, that, a sale by a limited owner of his j 
ancestral land cannot be set aside on the col- j 
lusive usual declaratory suit of his son, even if | 

one-sixth of the consideration is not proved fo r 
necessity or appoar^^ fictitious, specially where 
it is not shown that the vendeo is a debauchee 
or spend thrift and has mismanaged his affairs. 

Held, also, that a veifdee is not bound to see 
to the application of the money to its ostensible 
•purpose. All Oauhar v. Mahandra, 64 P.W. 

R. 1910. 

Reid, c.j. and Chevis, j. 

References :—Q P.R. 1908 -33 P.W.R, 1908, 
Civil Appeal No. 2G5 of 1903, Civil Appeal 
.No. 1189 of 1907, F,; 27 P.R. 1909-33 P.W.R. 
.1909, D.; 97 P.R. 1901, R. 

(12) Succession— Sale by widow — Barbers of 
Shahabad now in Karnal, formerly in ' 
Ambala District — Reversioners can object 
— Necessity a question of fact-^lfon-inter- ; 
ference with finding of fact in revision • 
under S. 70 (b) of Act XVIII of 1884-“ , 
Alienee not to see to application of money. 
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Found that, in matters of alienation and 
succession (nais) barbers of Shahabad, now 
in the Karnal but formerly in the Ambala Dis- 
trict fwho sometimes own land but are not 
mainly dependent on agriculture for their sup- 
port), are not governed by Muhammadan Law, 
but by ' ordinary agricultural custom ; conse- 
quently, in the absence of legal becessity, a 
widow is incompetent to alienate her husband’s 
immoveable property without the consent of 
his reversioners. 

In cases of persons of certain class of semi- 
agriculturists who are converts from Hinduism, 
living in a part of the country largely inhabit- 
ed by Hindu cultivators, the presumption of 
their adopting the customs of agriculturists of 
another religion is not so much as of their fall- 
ing into line with the customs of persons fol- 
lowing the religion which those persons them- 
selves originally professed. 

The fact that the widows are found to suc- 
ceed to the whole est.ate of their husbands, 
while the daughters are excluded, further 
points to the applicability to them of ordinary 
agricultural custom. 

Held, that : 

(1) The question of necessity is a pure matter 
of fact, and the lower appellate Court’s find- 
ing thereon cannot be interfered within revi- 
sion even under S. 70 (b) of Act XVIII of 1884. 

(2) When a vendeo has .satisfied himself that 
his vendor has necessity to raise the money, 
it is no part of the former’s duty to see that 
the latter has duly applied the money. Karin 
Bakhah v. Nabi Baksh, 67 P.W.R. 1910. 

Chevis, j. 

References: -“26 P.R. 1890; 5 P.R. 1906; 
101 P.R. 1906; 116 P.R. 1907 = 207 P.W.R. 
1907; 59 P.R. 1908 = 121 P.W.R. 1908 ; 17 P.R, 
1909 -P.W.R. 1908 ; 58 P.R. 1909=97 P.W.R. 
1909, D. 

(13) Alienation — Custom— Hindu Law—Snit 
by son to contest alienation of ancestral 
property by his father — Definition of an- 
cestral property — Onus of proving ancestral 
property on son — Ancestral property miied 
up with self -acquired. 

Held, that the onus of proving that certain 
property is ancestral lies on the son who con- 
tests its alienation by his father on the ground 
of its being ancestral. 
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lleldf also, that, unless the son proves that 
the {property has come to his father by descent 
from a Icnial male ancestor in the male line 
through whom the son also in the like manner 
claims, it is not to be deemed ancestral in 
Hindu law. 

Held, further, that when the ancestral pro- 
perty is HO mixed up with the self-acquired 
that it is impossible to diilorcntiato between 
the two, the whole of it is to he regarded as 
self-acquired. Attar Singh v. Thakar Singht 
128 P.W.U. 1008 (P.C.) -42P.R. 1910 = 6 Tnd. 
Cas. 721 = 12 C.W.N. 1049 -:J5 C. 1039 = 8 
C.L.J. 359=18 M.L.J. 379. 

Lords Rodeutson, Atkinson, Collins, 
SIR Andrew scorle, and Sir 
ARTHUR Wilson. 

(14) Gift btf a soilless male j^rojirietor in 

favour of sons of daiujliter who has married 
a near collateral — Mirali Sials 

of Kabirirala tahsil, Multan District. 

Among Mirali Sials of Kabirwala tahsil, a 
gift of ancestral laud made by a sonlcss male 
proprietor in favour of the sons of a daughter, 
who has married a near collateral of the donor, 
is valid. Shahamad v. Naurang, 53 P.R. 1910. 
SHAH DIN and CHEVIS, JJ. 

.'—Rattigan’s Digest of Customary 
Law, Art. 23, Proviso R. 

(15) Jats — Alienation of ancestral land — 
Presence of agnates — Necessity for sale, 
exception to general rnle—Snhu Jats of 
Mama Dudah Sahu, District Montgomery, 

Among Jats generally, ancestral land is 
inalienable, in presence of agnates, except* for 
“ necessity,” but this general rule is not applica- 
ble toSabu Jats of Mauza Dudah Sahu, Dis- 
trict Montgomery, where the common village 
bond has been broken by the introduction into 
the proprietary body of persons of different inde- 
pendent tribes whose lands all intermix, or 
where many uncontestod alioDations have taken 
place in the presence of agnatic relatives of the 
aliopors. Fazil v. Sadan, 51 P. R. 1910 = 
C Ind. Cas. 986. 

JOHNSTONE, J. 

(16) Ghirths of Mauza Baldhar, Khangra 
tahsil —Alienation by tuidoto— Right of 
sisters of last male owner to contest aliena- 
tion in the absence of collaterals. 
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Among (fhirths of Mauza Baldhar, a sister of 
the last male owner is, in the absence of 
reversioners, entitled to contest that an aliena- 
tion by the widow was not for necessity, and to 
obtain a declaration that the alienation does 
not affect her rights on the death of the widow. 
Missammat Kokhan y. Mussamut Lakhoo, 
(>0 P.R. 1910 = 02 P.W.R. 1910 = 7 Ind. Cas. 
470. 

Reid, c.J. and RWES, j. 

References : — 80 P.R. 1886 ; 11 P.R. 1888 ; 
47 P.R. 1890 ; S9 P.R. 1892 ; 24 P.R. 1894 ; 5 
P.R. 1895 ; P.R, 1898 ; 117 P.R. 1901 ; 28 P. 
R. 1904 ; 94 P.R. 1905 ; 95 P.R. 1905 ; 19 P.R. 
1900 ; 72 P.R. 1900 ; 72 P.R. 1907 ; 44 P.R. 
1909, R. 

(17) Brahminb ofAjnala, District, Amritsai — 
Alienation of ancestral property — Presump- 
tion in favour of custom when arises. 

Held that the Brahmins of Ajnala follow 
agricultural custom and not Hindu Law, as 
their family for the most part lives, and has 
lived in past generations, by agriculture, has 
given up priestly functions, and its members 
do not wear their heir as Brahmins do ; and 
they can therefore contest a transaction, which 
in effect was an unauthorised and unlawful 
alienation of ancestral property. 

Ordinarily one most important tost is, whe- 
ther the Brahmins in question are a compact 
village community or at least a compact sec- 
tion of the village community. In such cases 
there is a strong presumption in favour of cu^>- 
tom. Blshen Das v. Ram Dhan, 63 P.R. 
1910 = 100 P.W.R. 1910 = 7 Ind. Cas. 483. 
JOHNSTONR, .1. ' 

References .—58 P.R. 1906 ; 3 P.R. 1908 ; 87 
P.R. 1909 ; 10.3 P.R. 1902, R. 

(18) Childless pi'oprietor borrowing money 
for marriage and for enlistment in cairilry 
regiment - Duty of lender. 

Where a childless proprietor mortgages an- 
cestral land and borrows money for his intended 
marriage and for his project of enlisting in a 
cavalry regiment ; but neither purpose was 
effected though the preliminary steps were 
taken towards carrying out each, such a mort- 
gage is ^or ** necessity ” and his binding on re- 
versioners. The lender, in such cases, is not 
bound to see what the borrower actually did 



525 


DIGEST OF CASES, 


526 


Custom ’^(Continued), 

2. — Punjab — (Continued ) . 

—2. — Alienation — (Continued ) . 
with the money, provided the lender, after due 
enquiry, had reason to believe that the bor- 
rower really intended to carry out the objects 
in view. Pal Singh v. Bur Singh, G5P.K. 1910 

111 P.W^.R. 1910 = 7 Ind. Ca8.480. 
Johnstone, j. 

Reference 65 P.tt. 1900, E. 

(19) Dhamrayas of Hhahpur District — Gift 
of a^tcestral land by childless proprietor to 
his sisters — Rights of revei'sioners. 

Among Dhamrayas, a small endogamous 
agricultural tribe, of the Shahpur District, the 
collateral reversioners of a childless proprietor 
are entitled to u declaration that a gift of the 
whole of his ancestral land to his sisters shall 
nut affect their reversionary rights. Held that 
the burden of proving the validity of the alien- 
ation, against the collaterals, was on the 
sisters, who failed to discharge it. M UBiammat 
Bhagan v. Jahaaa, 67 P.R. 1910 = 7 Ind. Gas. 
480., 

KEID, <J J., and UYVRS, J. 

(2C) Kahuts of tahsil Chakical^ Jhelum Dis- 
trict — Beqiu'st by a childless proprietor to 
sister's sons. 

Among Kahuts of tahsil Ghakwal, a bequest 
of ancestral land by a childless proprietor, with 
the consent of his brother, to his sister's sons, 
who were agnatically related to him in the 
fifth degree and have also rendered him servic- 
es, is valid. Khuda Baksh y. Shamas. 68 
P.R. 1910 = 7 Ind. Gas. 489. 

JOHNSTONE, J. 

References:— Tl P.R. 1900 ; 84 P.R. 1900, 
It. 

(21) Sale of a house owned by a non-proprietor 
in Mouzia Talwandi Kalan, Tehsil Jagraon | 
District Ludhiana— Competency of the j 
proprietary body to object — Right of alienee | 
— Construction of wajib-ul-arz — Effect of j 
attesting the deed of sale, 

Pound, following the provisions of the wajib- 
ul-arz, against three instances of sale and two of 
mortgages, that custom exists in Mouzia Tal- | 
luandi Kalan, in Tehsil Jagraon in Ludhiana 
District, whereby non -proprietors have rc- * 
stricted power of alienating their houses. 

HcUl, also, that, when the custom of a village 
does not empower non-proprietors to sell the j 
site, but allows them to., sell the materials of i 
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I their houses, the vendee does not acquire the 
right of residence therein, but can remove the 
materials ; and that, if he fails to do so within 
reasonable time, the proprietary body have a 
right to demolish the building and take posses- 
sion of the site, lea vi tig the vendee to take away 
the materials whenever he likes. 

I Ueid, further, that a fticnibcr of the proprio- 
> tary body is estopped from contesting the alien- 
ation of the house, either by attesting the sale- 
deed of iioii-proprictoL' of his house or by ap- 
pearing as a witness before the Sub-Registrar at 
the time of registration. Mallal alias Mai 
Singh V. Munshi Ram, 96 P.W.R. 1910=69 
P.R. 1910 = 7 lud. Gas. 711 -126 P L.R. 1910. 
SHAH Din, j. 

(22) Sayads of monza Tal Khalsa, Rawalpindi 
DisUict — Alienation of self-acquired pro- 
perty by mother and widow of last male 
owner — Collateral' s right to contest — Legal 
necessity. 

Among Sayads of luauza Tal Khalsa, collate- 
rals of the last male owner residing in another 
village are entitled to contest an alienation of 
self-acquired land made by the mother and 
widow of the deceased without necessity (a). 
Channan Shah v. Amar Das, 71 P.R. 1910- 
133 P.W.R. 1910=142 P.L.R, 1910. 

SHAH Din, , 1 , 

lirfcrcmrs: (a) 110 P.R. 1906, P.; 64 P.R, 
1893 ; 18 P.R. 1896, 72. 

(231 Necessity —Ancestral property dejined — 
Alienation to obtain money, etc., for re- 
covering ancestral property — Vnconscion- 
j able bargain — Incompetency of reversumers 

to contest it when property is nut ancestral. 

1. (a) Immoveable property left by an ances- 
tor, who is the common ancestor of the alienor 
and the reversioners, is ancestral for the pur- 
poses of the Punjab Agricultural custom relating 
to alienation. 

(b) In case of a village originally founded by 
the common ancestor, the land in the hands of 
a co-sharer which has been loft by other co- 
sharers who absconded or absented themselves 
in straightened circumstances, is included in the 
category of ancestral property (a), 

2. However monstrous and unfair the condi- 
tions. etc., of an alienation of immoveable pro- 
perty may be, a reversioner under the Punjab 
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Agricultural Cuatomary Law h.a8 no locus standi 
to successfully contest that alienation, if the pro- 
perty is not ancestral. 

3. A contract by a litigant to give, to certain 
persons including a pleader who agreed to help 
him with money and legal aid required to carry 
on litigation, property worth many times the 
expenses required for the said litigation, out of 
the property in dispute, is absolutely unconscion- 
able and not onforcible by a Court of Justice, 
irrespective of the misconduct of the pleader 
which is to bo dealt with separately according 
to the Legal Practitioners Act, XVI ll of 1879. 

4. A reasonable amount required to pay a 
pleader engaged to recover property is a legal 
necessity. Thakar Singh, through Hukm 
Kaur V. Khark Singh, 109 P.W.R. 1910. 

ROBEltTSON and ANDERSON, J.J. 

References: - (a) (C. 31 P.R. 1894), and 
(C. 81 P.R. 1901), D. 

(24) Alienation — Burden of proof — Consider^ 
ation and necessity — Stiit by alienee for 
possession. 

The oftns of proving that an alienation is for ^ 
consideration and necessity is always, in the j 
first instance, upon the alienee, whether he is 
suing for possession against the reversioners of 
the alienor, or the reversioners are suing for 
cancellation of the alienation. Hlra Singh Y. 
Ruldu Singh, 7 Ind. Gas. 49. 

SCOTT-SMITH, C.J. 

(25) Gift — Donee dying iritliout children. 

Held that the plaintiil, having failed to 

prove that he was a collateral of the donor, 
was not entitled to claim the gifted land on the 
ground that it reverted to him on the death of 
the donee or his descendants. Yiru y. Imam 
Din, 79 P.L.R 1910. 

SHAH Din, J. 

(26) Custom — Alienation lyij sanless male pro- 
prietor — Suit by reversioner — Delay in 
suing — Necessity — Burden of proof. 

Where a suit to set a.side an alienation by a 
son less male proprietor is filed with great delay 
a strict proof of payment of consideration or of 
necessity is not to be required from the alienee. 
Alla DIa v. Sandha, 78 P.L.R. 1910. 
JORRSTONE, J. 

(27) Alienation by sonless male proprietor — 
Ancestral property — Property acquired by 
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gift from maternal wide is self-acquired 
property in the hands of dtmee — Considera- 
tion — Onus pro band!. 

Property acquired by a person from his 
maternal uncle by gift is self-acquired property 
in the hands of the donee, and his power to 
alienate the property is not restricted. 

In a suit in which the power of the alienor 
to sell was questioned and the passing of con- 
sideration was denied, it was found that the 
sale was by a registered deed, that the plaintifi 
got possession of part at least of the land in 
suit, and that at the time of mutation the 
defendant verified the sale on his behalf and on 
behalf of his brothers. 

Held that all tlicse circumstances gave rise 
to a strong presumption in favour of the passing 
I of consideration under the sale-deed, and it 
I was, therefore, for the defendant to show that 
I no consideration passed. Meda v. Mohan Lai, 
j S3 P.L.R. 1910. 

SHAH Din, j. 

(23) Suecessiem — Alienation by sonless pro- 
prietor — Widow, alienation by — Partial 

surrender of estate in favour of reversioners 
— Suit for possession by reversioner— Locus 
standi of reversitnwr to cmitest alienation 
by so7iless proprietor in the life-time of his 
widow — Ariieiulment of plaint — Conver- 
sion of ^ suit for possesskm into .suit for 
declaration that alienation was without 
necessity. ^ 

After the death of a sonless proprietor, his 
reversioners sued for possession of land mort- 
gaged by him with *che defendants. They 
contended, alia, that, the proprietor 

having left a widow, the reversioners had no 
right to sue. 

It appeared that, soon after the death of the 
proprietor, a woman, who had lived within for 
nearly 16 years and boro him a daughter who 
was married in the brotherhood, claimed 
mutation in respect of his estate, and the claim 
was supported by the lambardar and patioari 
of the village. During the course of mutation 
proceedings, she executed an agreement, where- 
by she agreed to accept maintenance in lieu of 
the lands left by her husband, but did not stick 
to' the agreement and pressed her claim to 
mutation. The reversioners prevailed upon her 
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to allow mutation in their favour of the land 
mortgaged, keeping with her only a small 
portion of the remaining land. 

The reversioners urged that the woman was 
not the widow of the deceased, and, oven if she 
was, they were entitled to sue for possession, 
for she had surrendered the land to them, and 
that in any case they were competent to chal- 
lenge the mortgage as one made without neces- 
sity. 

Held, that, although evidence on record was 
meagre, the fact of the woman being the 
widow of the deceased was established. 

(2) That the plaintiffs were not competent 
to sue for possession , as they had no right to 
possession during the life-time of the widow, 
and a partial surrender by a widow of her life- 
estate was not valid, and no right was validly 
conferred on the reversioners by the mutation 
in their favour. 

(3) That the claim to possession on the 
allegation of the woman not being widow of the 
proprietor being inconsistent with the claim 
for a declaration admitting her status of a 
widow, amendment of the plaint could not bo 
allowed on appeal. Buta Singh v. Sarkar 
Khushal Singh, 151 P.L.R. 1910. 

RYVES and SCOTT-SmITH, .IJ. 

(29) Khokars of Gujrat town — Governed by 
MHha7mnadan Law — Custom — Who are 
governed by. 

The Khokars, who live in the town of Gujrat 
and do not live by agriculture, are not governed 
by custom but by Muhammadan Law. 

Where the parties are not agriculturists or 
members of a village community, but live in a 
city and earn their livelihood by service, they 
are not governed by custom {a), BaiJ Nath v. 
Oulab Din, 90 F.R. 1910 (Civ.). 

Scott-Smith, J. 

References (a) 107 P.R. 1887, F.; 55 P.R. 
1908, 124 P.R. 1908, R. 

(M-a) Mukurridari rights, creation of— 
Whether amounts to pemiMnent alienation. 
The creation of Miikmridari rights is equi- 
valent to permanent alienation. Muiiammat 
Begam Jan v. Qadar Khan, 85 P.R. 1910 
(Civ.J. 

RYVES, J. 

Reference : — 10 P.R. 1896 (Rev.), followed. 

34 


CuBtom^iContinued). 

3«<^PunJ ab — {Coniin ued ) . 

9. — Alienation — (Concluded ) . 

{29-5) Alienation by last male owner — Suit 
for possession by collaterals after death of his 
widow, but more than 12 years after the aliena- 
tion —Limitation. See Act I of *1900 
(PUN.IAB Limitation), No. i, 62 P.R. 1910. 

(30) Bunjahi Khatris of Nara — Law applicable 
— Burden of proof ns to agricultural custom. 
See Hindu Law (ALiEN/Pri,ON), No. 12. 85 P. 
W.R. 1910. 

(31) Sunni Sayads of Mauzin Ghama — Gift by 
widow to daughter — Incompetency of reversion- 
ers to contest. Sec CUSTOMS (PUNJAB-IN- 
HERITANCE AND SUCCESSION), No. 15, 81 
P.W.R. 1910. 

3. — Inheritance and Succession. 

(1) Succession — Pujari of Akal Jiungi Shrine 
— Its income — JbSg — Dastur-ul-Aml of 
Golden Temple (Darbar Sahib) — Inco^n- 
petency of sister\s son to succeed. 

Held, that the 1859, Dastur-ul-Aml prepared 
originally for the Golden Temple, Amritsar 
(Darbar Sahib) applies also to Akal Bunga 
shrine as regards succo.s.4ion to the share in its 
income. According to it the only persons en- 
titled to succeed to share in the income of the 
shrine arc the holder’s male lineal descendants. 
A sonloss holder may subject to certain restric’ 
tions laid down therein, alienate bis share by 
deed to a daughter’s son or a disciple, but the 
right of a sister’s sou is neither recognized by 
it nor by the custom of the institution. Sardar 
Arjan Singh v. Kiahna Singh, 101 P.W.R. 
1909. 

BTOGDON and Rivaz, JJ. 

(2) Succession — Gift by a widow of a Sayed 
of Khnrkanda in Rohtak District in 
favour of her husband' sfnaternn I relation 
— Objection by her husband's father. 

Held, that, if a Sayed of Karkanda, in 
Rohtak District, dies without leaving any male 
or female lineal descendant or other near kin- 
dred, the property inherited by him through his 
mother reverts, according to custom, to his 
maternal heirs; and in their presence, the 
paternal relations have no right of succession. 
Consequently a gift of that property by his 
widow in favour of one of her deceased hus- 
J band’s maternal relatives cannot be challenged 
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by his father (a). Jawad All v. Muuammat 
Emna Begam, 121 P.W.R. 1909. 

Kensington and shah Din, jj. 

Befereiices^: — 12 P.R. 1892 (F.B.) ; 32 F.R. 
1895 (F.B.) ; 144 P.H. 1893 (365), F . ; 46 P.R. 
1890, di&approved and iiot Jollowedt C.A. No. 

994 of 1890 ; C.A. No. 538 of 1897, D. 

• 

(3^ Custom — Muhammadan Law — Succession 
• — Daughter — Sayeds of kharkanda in Roh- 

tak District — Distant kindred — Female 
with full uivnership — KJfect of confiscation 
and re-yrant of property by Government — 
Person in possession — Inquiry by Revenue 
officer at mutation — Value of instance not 
in point — Kffect of muta Hon —Indian Fvi- 
dence Act, I of section 110 and sec- 

tion it of Act XV 11 of 1667. 

Held, that, among Sayeds of Kharkanda in 
Bohtak District, a daughter having no brother 
takes the whole estate of her parents just like 
a son, and, in some instances, she has also 
bucceeded oollatorally ; and that, when a female 
succeeds, she beoomf.s full owner of the property 
she inherits ; and chat, in case of her leaving no 
near kindred, the right of succession to her 
estate, of her fatherS father’s brother’s son’s 
daughter or grand daughter is, both according 
to custom and JMuhammadan Law, not inferior, 
but rather superior, to that of her father’s 
sister’s son’s son, where the competition is 
between these two sets of heirs. 

Both of them are, according to Muhammadan 
Law, distant kindred, being neither “ sharers ” 
nor “ residuaries ” but former’s right is bettor 
than the latter’s as she is the daughter, of a 
residuary of a fourth class (a). 

Held, also, that the property originally belong- 
ing to a male proprietor, but confiscated by 
the Government for disloyalty in 1857 and 
afterwards rogranted to his widows with full 
ownership, entirely vests in them as their ac- 
quired property and ceases to form a part of 
their husband’s estate. 

Obiter : —Held, further, that : — 

(a) A person, seeking to oust another out of 
the possession of the landed property, to which 
the latter has already succeeded and in whose 
favour mutation of names has also been effect- 
ed, after regular enquiry by a Revenue officer, is 
bound in the first instance, to prove that his 
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right is superior to that of his adversary— 
(S. 110, Evidence Act, and S. 44 of Act XVII 
of 1887) (6). 

(6) A regular enquiry made by a Revenue 
officer in the matter of succession ,^t the time 
of effecting mutation of names, is relevant. 

Mussammat Naslb-ul-NisBa v. Mansur All, 

120 P.W.R. 1909. 

Kensington and Johnstone, .jj. 
References : — (a) C.A. 538 of 1897, R.; 82 P. 
R. 1887 ; 71 P.R. 1892. D.\ 134 P.R. = 49P.W. 
U. 1907 (F.B.), doubted ; 110 P.R. 1906; 59 P. 
W.R. 1907, R. (6) 141 P.R. 1893, F, 

(4) Reversionary right of nephew in resj)ect 
of property in foreign villngt preferred to 
that of the proprietary body of the village — 
Fjjdnsive right of village-proprietors — 
Onus of proof — Fseheat. 

Held that the nephew, who resides in a for- 
eign village, is entitled to succeed lo property 
left by the deceased uncle in his own village 
in which the nephew was not a proprietor, in 
preference to the proprietary body of the village 
whore the property is situate (a). 

Generally speaking, the initial onus would be 
on the proprietary body to show that they had 
a right to exclude the agnatic relation of the 
deceased owner from inheritance : 

Held that a right of escheat to the proprie- 
tary body must be affirnm lively proved to in- 
here in the proprietary body in each particular 
case (5). Dasounda Singh y. Mangal and 
others, 18 P.R. 1910 1 26 P.W.R. 1910 = 5 
Ind. Cas. 817. 

RATTIC3AN and SlIAH DiN, J.T. 

References —(a) 110 P.R. 1906 (F.B.), dis- 
cussed. (b) 61 P.R. 1898; 68 P .R. 1898; 78 P.R. 
1898 ; 75 P.R. 1902 ; 28 P.R. 1904 ; 102 P.R. 
1906 and 137 P.R. 1908, It. 

(5) Hindu law— -Succession — Daughters— 
Collaterals — Brahmins of Manakiala 

village, Gtijar Khan TahsiL Rawalpindi 
District— Burden of proof. 

The plaintiff, daughter of a deceased Brah- 
min of Manakiala village, sued to inherit the 
land left by her deceased father and alleged 
that the family was governed by Hindu law. 
The defendants pleaded that the family way 
governed by agricultural custom and not by 
Hindu law. It appeared that the members of 
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the family had boon in possession of land for 
some generations, cultivated land through ser- 
vants, followed other pursuits besides agricul- 
ture, and did not form a compact village com- 
munity. ^ 

Heldf that the burden of proving that the 
family was governed by agricultural custom lay 
on defendants, and that they had failed to dis- 
charge it. Muasamat Maya v. Gurdit Singh* 
145 P.L.R. 1909 = 1 P.R. 1910. 

JOHNSTONK, J. 

lieferenres P.R. 1890; 58 P.R. 1906; 
36 P.R. 1907; 9 UR. 1908; 115 P.R. 1907; 
110 P.R. 1906 (P.B.) ; .31 P.Ii.R. 1907 ; 59 
P.R. 1908 ; 125 P.R. 1908 ; S.C. 10 P.L.R. 
1909; C.A. 1098 of 1906; S.C. 129 P.L.R. 
1909, n. 

(6) Inhentance and succession - On jars of 
Ludhiana District — A ncestra I pi operty — 
Will — Appointment of future Khnnadauiud 
— Validity, 

Held that land pre-empted with money 
raised by mortgage of ancestral property is not 
nncestralf and the reversioners’ remedy is not 
to follow the purchased land as if it were ances- 
tral, but to sue for a declaration that the mort- 
gage was not for neccs^^-ity and so not binding 
on them. 

There is no proof of any custom that, among 
the Gujars of the Ludhiana District, a sonless 
proprietor has power by will to alter the ordi- 
nary rule of succcssioi^, in the sense that he 
can will ancestral laud in absolute ownership 
to a daughter in the presence of near collaterals. 

Khanadnmad is a mah who marries the 
daughter of a son less proprietor and, instead 
of taking the girl away to his own house, 
lives on with her in her fatber’.s house, perform- 
ing services for him, helping to manage his 
property and generally taking up the position of 
a son. 

Held also that this institution cannot be 
extended so as to cover the case of a future 
possible husband of the daughter. 

Held further, that, among the Gujars, an 
unmarried daughter holds her father’s estate 
until death or marriage. Nabia v. Muisam- 
mats Fatto and Rahman, 2 P.R. 1910=4 P. 
W.R, 1910 = 6 Ind. Cas. 232. 

Robertson, o.c.j., and Johnstone, .j. 
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(7) Janjiana Sials of Kharanwala in the 
Jhang District — Haqi Dastnr — Eldest son 
entitled to an extra share — Succession. 

♦ 

Held that, among the Janjiatia Sials of 
Kharanwala in the Jhang District, there is a 
custom that the eldest son is entitled, upon 
final partition, to receive more land than his 
share by way of Haqi Dristar or Haqi Vaigri. 
Mian KasBim v. Samail and others, 4 P.R. 
1910 -2 P.W.H. 1910 = 6 Ind. Cas. 241. 
Johnstone and Scott-Smith, jj. 

(8) Inheriinnce and succession— Muhammadan 
Rajputs of Hoshiarpur — Daughters and 
daughter's children excltuie collaterals. 

Held that, among the Muhammadan Rajputs 
of Hoshiarpur District (an endogamous tribe), 
when a daughter has been allowed to succeed 
as heir to her father’s estate, there wais no 
authority for saying that her daughter again 
could not succeed to her, in the absence of 
direct male heirs. 

Held also that, when one daughter, who has 
enjoyed a life-estate, dies, her sisters and sister’s 
sons would exclude the collaterals. Mussanimat 
Budhi Y. Mussammat Mihran, 5 P.R. 1010. 
ROBEUTSON, O.C.J., and WKiFilAMS, J. 

(9) Inheritance-~~Custom of Hindu Law — 
Tarkhans of Amritsar city — Grand- 
nejihew. 

Held, that, in m<atters of succession, Tarkhans 
of Amritsar city arc governed by Hindu Law, 
which presumably governs non-agriculturists 
residing in a city. Consequently, neither a 
great grand-nephew, who is a sakulya, nor the 
widow of a grand-nopbew who has pre-deceased 
the widow of the last male-owner whose estate 
she wants to inherit, is entitled to succeed in 
the presence of a grand-nephew who is a 
sapinda. Sardul Singh y. Karm Singh, 27 P. 
W.R. 1910 = 30 P.R. 1910 = 5Ind. Cas. 990. 

Sir Arthur Reid, c.j. 

References :—C. 19 P.R. 1874; C. 123 P.R. 
1879 ; C. 144 P.R. 1884; C. 1.30 P.R. 1888; 
C. 148 P.R. 1890; C. 110 P.R. 1906-59 P.W.R. 
1907 ; C. 140 P.B. 1908 = 68 P.VV.R. 1907, D. 

(10) Jats of Mouza Chuhar Chak, tahsil 
Moga, Ferozepur district — Succession — 
Adopted son of same got — Right to collateral 
succession in adoptive fathei'^s family. 
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Among Sikh Jats of Mouza Chuhar Ghak, an 
adopted son, who is of the same got as the 
adoptive father, is entitled, by custom to suc- 
ceed collaterally in the family of his adoptive 
father. Dial Singh v. Sewa Singh, 103 P.R. 
1909 = 16 P.W.R. 1910. 

JOHNKTONK and SHAH DiN, JJ. 

Reference: — 72 P*.R. 1893, jR. 

-(11) Jats of Rohtak district — Succcssiofi — 
Right if adopted son to succeed collaterally 
in adoptive fntJwr's family. 

Among the Jats of the Kohtak district, an 
adopted son or his heirs can succeed collateral- 
ly to property to which the adoptive father 
would have succeeded if alive. Mansav. Surta, 
99 P.R. 1909 = 16 P.L.R. 1910. 

RKID, C.J., and WILLIAMS, J. 

Reference:—^ P.R. 1893, R. 

(12) Occnpaticyteimnt —Effect of an entry in 
Wajib-ul-arz allounng a Jihai or Karabai 
to succeed to the holding — Onus to prove 
occupation by the common ancestor — Pun- 
Jab Tenancy Act (XVI of 1887), 8, 69 (c). 

Held, that an entry in a Wajib-ul-arz provid- 
ing that, in ca.so of an occupancy tenant dying 
sonloss, his holding should go to his Bhai or 
Karabati, does not deprive the landlord of his 
right to recover the land, whether the entry bo 
regarded as an agreement or a statement of 
custom. In the former case it cannot reason- 
ably be supposed that the landlord agreed to 
give the land to the person not entitled to suc- 
ceed to it under the Tenancy Law, and in the 
latter case the custom cannot bo used to override 
or extend the scope of S. 69 (c) of Act XVI of 
1887. 

Held, also, that, in order to succeed to the 
occupancy holding, the claimant should prove 
that his common ancestor once occupied the 
land. Allah Ditt and others y. Aohhru Mai, 
60P.W.R. 1910. 

Johnstone, j. 

Reference:— C. A, No. 1277 of 1906, R. 

(13) Barren toidow— Right to claim a definite 
share in her husband's estate for mainte- 
nance, along with his son by another wife — 
Mughgls of Tahsil Rawalpindi. 

Under the Riwaj i-am of Rawalpindi Dis- 
trict, which, in the absence of evidence throwing 
doubt on its correctness, should be followed, (a). 
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it has been held, that, among the Mughals 
of Tahsil Rawalpindi, a barren widow is entitled 
to a definite portion of her husband's estate for 
life by way of maintenance, in th6 presence of 
his son by another wife (b). Aniii*.v. Muisam- 
mat Sharf Nur, 49 P.R. 1910=6 Ind. Gas. 929 
=87 P.W.R. 1910. 

ARTHUR Reid, c.j. 

References:— in) 68 P.R. 1S93; 116 P.R. 1901; 
117 P.R. 1901, R.; 24 P.R. 1904 (F.B.) aud 73 
P.R. 1896 (F.B.), n. (6) 30 P.R. 1906, E.; 116 
P.R. 1906, R. 

(14) — Hhtdu Sikh Jats of Ferozepore District 
— Widow marrying her husband's brother 
— Succession to her late husband's estate — 
Custom. 

.Among Hindu Sikh Jats of Ferozepore Dis- 
trict, a widow, who marries her first husband’s 
brother, no longer remains widow of her first 
husband, and cannot, therefore, after the death 
of her first husband’s son without issue, suc- 
ceed to a life-intcrost in her late husband's 
estate in preference to his brothers. Hardam 
Singh V. Mussammat Mahan Kaup, 64 P.R, 
1910=91 P.W.R. 1910 = 7 Ind. Gas. 484. 
Johnstone and Williams, jj. 

References: -111 P.R. 1888; 46 P.R. 1891 
(P.B.), F.; 88 P.R. 1900; 115 P.R. 1900, D.; 
87 P.R. 1870 ; 107 P.R. 1888 ; 11 P.R. 1870, R. 

(16) Estate of soilless male proprietor — 
Collaterals — Sunni Sayads of Mauzia 
Chama, tehsil and ^District (iurgaon — Gift 
by widow to daughter — Incompetency of 
reversioners to contest — RivaJ-i-am. 

c 

Found, that, by custom prevailing among 
Sunni Sayads of Mauzia Ghama, tehsil and 
District Gurgaon, a widow succeeds to the whole 
estate of her sonless husband for her life, and, 
in the absence of the widow and her death, his 
property is inherited by his daughter in pre- 
ference to his collaterals in any degree what- 
ever. 

Held, that an alienation made by a v(,idow 
in favour of the next heir to her husband 
cannot be challenged by bis reversioners ; conse- 
quently, the verbal gift in this case, followed 
by mutation of names, made, by the widow, of 
her husband’s ancestral land, to his daughter, 
cannot bo questioned by his collaterals in the 
fourth degree of agnatic relationship (a). 
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Approved Rivaj-i-Am of Gurgaon District as 
regards succession of daughters. Mnsalfar 
All V. Zainab, 81 P.W.R. 1910. 

SHAH Din and GHBVIS. JJ. 

Reference :Ma) P.W.R, 1908, R. 

(1C) — Gift — Succession — Dome dying without 
sons — Daughter — Gollaternls — Jats of 
Chhajawal village^ Jagraon TahsU^ 
Ludhiana District. 

Ci died leaving two widows D and G and a 
daughter M by C. After his death the land 
was mutated in favour of D only, 0 having 
predeceased. D made a gift, but the collaterals 
of G obtained a decree declaring that the gift 
would not operate againht their reversionary 
interests. M, daughter of G by G, was no 
party to that suit. On the death of D the 
collaterals of G and his daughter M claimed 
to succeed to the estate. B and others also 
claimed to inherit on the ground that the land 
originally belonged to their ancestor G S who 
had gifted of it to G and that on G dying 
sonless, the same reverted to them. It was 
found that the land was not ancestral but was 
self-acquired land of G. 

Held that B and others bad no right, fur no 
gift by their ancestor G S was proved. 

Held, also, that the collaterals of O had 
failed to prove a custom according to which 
they inherited self-acquired land of the deceased 
to the exclusion of M, daughter of the deceased. 
The fact that they had 'obtained a declaratory 
decree against D did not operate as res judicata 
against M who was no party to the suit and 
did not claim in the present suit through D. 
Bhola Singh v. Mano Bhola Singh y. 
Mussammat Mano, 100 P.L.R. 1910. 

Ryves. j. 

References 1909; 31 P.R. 1908; 

S.G., 92 P.L.R. 1908 ; 30 P.R. 1908 ; 65 P.R. 
1908 ; 90 P.L.R. 1908 ; 86 P.R. 1908, re- 
ferred to, 

(17) Successimi — Daughters — Collaterals — 
Naru Rajp7its of Hoshiarjmr District, 

Held, that, according to custom among Naru 
Rajputs of Hoshiarpur district, daughters 
excluded from inheritance all collaterals other 
than descendants of a common great-grand- 
father. 
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To a suit for redemption of a mortgage by 
the collaterals of the mortgagor after the 
latter’s death, his daughter claiming to succeed 
by right of inheritance is entitled to be made 
a party and contest the collaterals’ right to sue. 
Fatteh Din v. Rate Rdlcha, 32 P.L.R. 1910. 
Kensington and Roiieutson, .ij. 

(18) Siicassioii —Husband — Father's sister's 
son. 

Held that, on the death of n female, the land 
to which she had .succooded on her father’s 
death would not go according to custom to her 
husband, if she left surviving her a son of 
his father's sister. Ahmad Hussan v. Hehdi 
Hussan, 135 P.L.R. 1910. 

Scott-Smith, .r. 

(19) S uccessio7i — Khanada mad — Da ugh ter — 
Cotta tera Is — A d verse possessitm — Possession 
of widow of sonless proprietor is not neces- 
sarily adverse to mjct heir. 

A sonless proprietor gifted land in equal 
share<t to his four daughters. The reversioners 
sued for a declaration that the gift, being invalid 
by custom, would not afloct their reversionary 
rights. The gift was upheld as regards two 
daughters whose husbands were hold to be 
hhanadamad. After the death of the donor, the 
half of the land was mutated in the names of 
the reversioners, but on his widow’s claim, 
her name alone was entered. The land remained 
in the actual possession of the khnnadamads 
and their wives, the daughters, the gift in 
favour of whom was recognised. After the 
death of the widow, the khanadamads and 
their ./ives sued for a declaration that they 
were entitled to bold the land as next heirs. 
The land was mutated in the names of the 
reversioners after the death of the widow. It 
j was pleaded that the suit was barred by res 
I judicata, limitation and acquiescence of the 
I plaintiffs. 

I Held, that the pleas had no force. The cause 
I of action arose on the death of the widow, 

I whose possession could not be held adverse to 
I the plaintiffs. Fazal Ahmad y. Dittu, 216 
P.L.R. 1910. 

SHAH DIN and GHEVIS, .1.1. 

(20) Inheritance — Custom- - Daughter -Say ads 
of Khanpurintehsil Hoshiarpur — Revision 
— Limitation— S, 70 (a) and (h) of Act 

xvin of im. 
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Fouwl, that, among Sayads of Khan pur in 
tehsil H^'shiarpur, there exiftta no custom 
entitling a daughter to more than a life-interest 
in her sonless father’s ancestral holding, and 
that, on her death, the property reverts to her 
father’s roverHioners. and they can recover it 
within 12 years from her death. 

Held, that a point of limitation involving 
'Questions of Daw and custom is a good ground 
for revision under S. 70 (6) of Act XVIII of 
1R84. Fazal Muhammad v. Fazal Muhammad, 
141 P.W.R. 1910. 

Reid, c.j., and Johnstone, j. 

neJerences:—lCy P.R. 1900 ; 64 P.R. 1906; 
•C. b P.R. ^10 P.W.R. 1910, D. 

(21) InUerltanco — Cmtom—tiayads of Kli/ir- 
kaiida in the distrirt of Rohtak — Wid(nr*s 
stfitns— Right of her husband's rnllaferals 
to stircced a}ul question alienatUm by her 
— Widoie represents her husband, and 
daughter her father, when sueressioii OfM^ns 
— Rerersioner cannot sue for anotJwr 
reiwrsioner's share. 

Held, that: — 

1. Tn matters of succession Sn/ynds of Khar- 
khanda in the Rohtak District follow custom 
and not Muhammadan Daw ; and that a widow 
has only a life-interest in her husband’s pro- 
perty, even if he has inherited it from his 
mother or his mother’s family, and widow’s 
husband’s reversioner can successfully contest 
its alienation made by her without legal 
necessity. 

2. On widow’s death her husband’s brothers, 
whether of whole or half blood, succeed, and, 
'ill their absence, their male descendants. 

:l. The widow of a male descendant repre- 
sents her husband and a daughter represents 
her father in the absence of male lineal heir. 
But sons and daughters do not succeed 
together. 

Tn the present case, on widow’s death, one 
nephew’s widow and a daughter of another 
nephew were found to succeed equally to the 
• deceased’s property. 

4. A reversioner oan get possession only for 
his own share, but is incompetent to sue for 
whole of the property, leaving the other-Fever- 
-sioners. who have not come forward, to take 
their share from him if so inclined. Faiz-Ud- 
:Din v. Amam All, 143 P.W.R. 1910. 
ANDERKON and ROBERTSON, JJ. 
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(21-a) Muhamfnadan Rajput dying leaving a 
minor son and widows — Widows succeed in 
equal shares on son's death, 

A Muhammadan Rajput died leaving a minor 
son and three widows, one of wAom was the 
mother of the minor : held, on the death of the 
son without issue, that, on the general princi- 
ples of succession under custom, all the widows 
were entitled to life-interest in equal shares, 
which they would have inherited on the death 
of their husband but for the intervention of the 
son. 

The Full Bench ruling Hainira v. Ram Singh 
(a) docs not lay down a general principle that, 
in matters of succession, descent should not be 
traced upwards in order to determine the 
immediate heir. Ato Y. Mlro, 8 Ind. Gas. 499. 
KENSIN(iTON and SHAH DiN, JJ. 

Reference (n) 184 P.R. 1907^85 P.W.R. 
1907, K.cpl, 

(21-b) Shialt Sayads of Pahml, District 
(Jurgaon — Custom — Daughter's right — 

Succession to daughter — Trace of descent of 
property — Daaghtei ’.s* father's sister's claim 
as sister ‘-Claim as paternal aunt of daughter 
— Collaterals — Claim as sister may be pre- 
feteutial to collate rats but not so as j^aternal 
aunt. 

By the customary law obtaining in the tribe 
of Shiah Sayads of P.ilwal, Gurgaon District, 
daughters succeed to their father’s property in 
the absence of direct male lineal descendants. 

I 

Where the daughters of a male proprietor of 
the said tribe succeeded to the property of their 

father, .md on their death their father’s sister 

« 

claimed as such to succeed in preference to her 
brother’s collaterals descended from the com- 
mon ancestor : 

Held, that, as the daughters had succeeded 
to the property on the death of their father, 
descent of the property must be traced from 
them and not from their father, and that, 
therefore, the sister’s claim must be regarded 
not as that of a sis tor, but as that of a paternal 
aunt (a). 

Held, further, that, as paternal aunt, her 
right was not preferential to that of the col- 
laterals. 

Qufcre , — A sister of the last proprietor may, 
in this tribe, have a right of succession pre- 
ferential to that of collaterals descended from 
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Custom — < Continued ) . 

2. — PuiiJab<-(Con^tnnf>c2) . 

8.— Inheritance and Succn.— (CZd.)* 

the common ancestor. Zahid Hussain v. 
Karam Ali. 8 Ind. Cas. GG7. 

KENSINGTON and RATTIG \N, JJ. 

Referencei:—(a) 110 P.R. 190G (P.B.) ; 59 
P.W.R. 1907 ; 81 P.L.R. 1907 ; 184 P.R. 1907 
(F.B.) ; 85 P.W.R. 1907 ; Purthcr Appeal 
No. 110 of 1908, followed, 

(21-c) Jullujidur District, Nnkodnr tnhsil, 
Muhammadan fats — Succession — I Vidoio* •. 
right to collateral succession. 

Among Muhammadan Jats of tah.sil Nakodar, 
a widow succeeds collaterally to the property 
to which her husband would have succeeded, 
if alive. Fatta y. Jiwan, 98 P.R. 1910 (Civ.). 
SHAH Din, j. 

(22) Sadh Sanyasi — Inhoritanco — Custom. 
See MAHANT, No. 1, 41 P.W.R. 1910. 

(23) Appointment of an heir, effect of — Right 
of adopted son and his son to succeed in the 
natural family — Exception in Eastern Punjab. 
See Customs (Punj.vh— Adoption), No. l, 
87 P.R. 1910. 

(24) Custom among Quarishis of Ferozporc 
allowing widowed daughter-in-law to succeed 
in presence of near collaterals, not proved. See 
Muhammadan Eaw (Succession), No. i, 50 
P.R. 1910. 

-4. — Marriage. 

Status of Jots and Kolis — Karewa mar- 
riage between a Jat and Kali woman — 
Legality — Succession, 

Kolis are not Chamars by profession, though 
they may be a sub-division of that tribe. The 
Jats are not inember.s of twice-born clashes 
themselves, and are by no means particular as 
to the woman with whom they contract Karewa 
unions. They are Sudras and there is no reason 
for holding that the marriage of a Jat with a 
Koli would be invalid by custom. Such widow 
is entitled to succeed to her late husband’s 
property for life. Mussammat Askaur v. 
Sawan Singh, 79 P.R. 1910 = 115 P.W.R. 1910 
= 97 P.L.R. 1910. 

Ryvbs and SCOTT-SMITII, JJ. 

8.— Pre-emption. 

(1) Pre-emption in the new abadi of Garhi 
Awan. See PRE-EMPTION, No. 37, 102 P.W. 
R. 1910. 

(2) See Punjab act II op 1905 (Pre-emp- 
tion). 
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Custom — (Ctmcluded), 

2.--PunJab— (Concluded) • 

6.— Unohastity . 

Widow—-Nn effect of her unchastity aftet 
succession among Somal Jats, Philtour 
Tehsil in Jullundar District — Burden of 
^U'OOf, 

Found, no custom among Somal Jats of the 
Phillour Tehsil in the Jullundar District, 
whereby unchastity of a widow subsequent to 
taking posscs-uon of the husband’s estate effect.-? 
forfeiture thereof. 

IJeld, the onus of establishing a custom 
involving forfeiture in c.ase of unchastity of a 
widow after succeeding to the husband’s estate 
is on those who allege its existence in), Malan 
Y. Rupa, lOG P.W.R. 1910 = 74 P.R. 1910 = 9G 
P.L.R. 1910 -7 Tnd. Cas. 719. 

Arthur Reid, c.j. and Scott-Smith, j. 

References (a) (C. 2 P.R. 18H3) ; (C. 25 
P.R. 1888) ; (C. 107 P.R. 1888) ; (C. 25 P.R. 
1891) ; (C. 40 P.R. 1889) ; and (G. 76 P.R. 
1901), D, 

7.— Will. 

Oujars of Gujarat —Wills in favour of 
daughter and son-in-law, tvhen valid — 
“ Khanadamad.” 

According to the customary law of the 
Gujarat District, among wills in favour 

of daughter and .son-in-law are valid, only if 
made in favour of duly appointed and regularly 
and continuously recognized Khanadamad, 
Muhammad y. Lakhan, 25 P.R 1910 = 34 P. 
W.R. 1910 - 5 Ind. Cas. 908. 

Reid, c.j., and JOHNSTONE, J. 

Customary right. 

Landlord and tenant -Customary right — 
Custom, growth of — Pntni incumbrance — 
Custom originated during pntni, whether 
bmding on ::emindar after extinction of 
piitni — Trees, right to cut and approprrinte, 

A customary right owes its origin generally 
to common consent, and, when fully developed, 
may be treated as incorporated into a contract 
by implication (a). 

When such a customary right becomes an- 
nexed to an agricultural contract by implica- 
tion. its legal operation and effect are no higher 
than that of an express term of the contract. 
When, therefore, during the continuance of a 
putni, a customary right grows up by which 
the raiyats become entitled to cut and appro- 
priate trees on their holdings, and subsequently 
the zemindar purchases the putni at a sale 
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Cuitomary right— {Cwcluded). 
under Reg. VIII of 1819, the customary right 
can bo claimed against him by the raiyats, only 
if the right, if expressly granted by the putni- 
dar, was of such a nature as to be binding on 
the zemindar. 

A customary right to cut and appropriate 
trees may amount to an incumbrance on the 
property (6). 

Such a customacy right, however, when 
claimed by hereditary and resident cultivators 
may stand on the same footing as a bmui fvd 4 * 
engagement with them, and is, therefore, not 
liable to bo ignored by a purchaser at the putni 
sale. Maharaja Sir Prodyot Coomar Tagore 

V. Gopi Krishna Mandal, 11 C.L.J. 209 = 14 C. 

W. N. 487 = 5 Ind. Cas. 243. 

MOOKERJEE and TEUNON, JJ. 

Befemveea :—{a) 7 M.I.A. 263 ; 1 M. and W. 
46C, AppL (b) 5 Barr. 317, applied* 

Cutchi Memons- 

Cutchi Memotis — Inheritance and succession 
— Applicabilitj/ of Hindu, haw obtaining 
in Gujarat — Poirer of widow of Cutchi 
Memon over moveables inherited from 
husbaml -Capacity to will away — Injunc- 
tion restrainiiuj disposal duHny her life — 
Whether can be epumted. 

The Cutchi Memons are governed in matters 
of succession and inheritance by Hindu Law 
obtaining in the Gujarat Division of the 
Bombay Presidency (a). 

The widow of a Cutchi Momon has an 
absolute estate in the moveable property 
inherited from her husband (5), exclusive only 
of the power of willing it away at her death (c), 
and an injunction cannot bo issued restraining 
her in the disposal of that property during 
her life (d). Hallman, wife of Sulleman v. 
Asibai, widow of Haji Ibrahim Haji Ahmed, 

4 S.L.R. 77. 

Hayward, j.c. 

References :—{a) 10 B. 1 ; 14 B. 189 (193) and 
20 B. 53 (67) ; 2 S.L.R. 59 (63), R. (b) 32 B. 

69, not foil. ; 1 Bom. H.C.R. 130 ; 1 Bom. 
H.C.R. 56: 4 Bom. H.C.R. 163; 8 Bom. H.C.R. 
166 ; 6 B. 670 ; 26 B. 220 ; 28 B. 457 ; 12 Bom. 
L.R. 224, R. (c) 17 B. 708 (711), F. ; 11 M.I.A. 
175 ; 11 M.I.A. 511, li. 

Damage. 

Possible obstruotion to procession — No 
speoial damage. See TORT, No. 1, 20 M.L.J. 
367. 


Damages. 

(1) Suit for damages — Illegal search and 
seizure by the Police— Police Act{Vof 1861), 
S. 42 — Limitation Act, Art. 29, 8ch, II, 
The special period of limitation of six months 
prescribed by S. 42 of the Police Act of 1861 
does not apply to a suit for damages for the 
illegal search and seizure of moveables by the 
police, as search is not one of the matters pro- 
vided for in the said Act. 

Nor does Art. 29 of the Limitation Act, 
Sch. II, preseribing a period of one year, 
apply to such a suit, inasmuch as the requisi- 
tion of a police oificor under S. 166 (1) of 
the Code of Criminal Procedure cannot be said 
to be a * legal process * within the meaning of 
the said article. Muniaubbayya v. Raghot- 
tama Rao, 15 M.G.C.R. 47. 

Nanjundayya and Setlur, JJ. 

(2) Breach of contract- -Measure of — Con- 
tract Act, S. 74. 

In cases in which, ex-necessitate rei, it is 
impossible to fix the exact amount of damages 
actually resulting from a breach of contract, 
Courts of Equity do not interfere with the con- 
tract of the parties who, in anticipation of the 
breach, have stipulated that a fixed sum should 
be regarded as tbe moaslire of compensation to 
be paid by the person violating the contract. 

In such cases the Courts will not exercise the 
power, conferred by S. 74 of the Contract Act, 
of reducing the contract damages. Mir Hazar 
KhanY. Sawan All, 81 P.R. 1910=148 P.L. 

R. 1910 -127 P.W.R. 1910. 

REID, C.J. 

\ 

References :—5 A. 238 ; L.R. 11 A.C.H. of L. 
346, F, 

(3) Damages, suit for -Land given in lieu of 
service Bent — Suit, if cognisable in Small 
Cause Court — ProvUicial Small Cause 
Courts Act {IX of 1887), Sch, II, Art, 8, 

A service rendered by a tenant to his landlord 
is in the nature of rent, and a suit for damages 
for non -‘performance of such service is not 
cognisable in the Court of Small Causes under 
Art. 8, Sch. II of the Provincial Small Cause 
Courts Act. Panohu Chakar Behara t. Na- 
gendraNath Pal Chowdhupy, 12 C.L.J. 480. 
MOOKERJI and SHARFUDDIN, JJ. 

( 4 ) Damages, suit for — Suit for compensaiion 
for loss resulting from an injunction — 
Malice^ whether necessary ornot— Damages, 
consequent on legal proceedings— Damages 
resulting from a civil stiU. 
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Damages— ( (ioncliidtd ) . 

Heldt that, in a suit for compensation for 
loss resulting from an injunction wrongfully 
obtained, the plaintiff need not prove malice. 

Held further, that the bringing of an ordi- 
nary civil suit does not furnish ground for a 
suit for damages by the defendant, although 
the suit may have been instituted maliciously 
and withofit reasonable and probable cause. 
l)ut some legal proceedings and some incidental 
proceedings in civil suits involve damage 
to the reputation of person or property of 
the defendant, and a suit for damages may be 
maintained with respect to them. Manohar 
Lai Y. Gobardhan Prasad, 13 O C. 357. 

CHAMIH:u and LINDSAY, .T.CS. 


Damdupat. 

(1) — Inheritance— Rule of damdupat, Scope 
of- 

The rule of Damdupat does not divest rights 
which have accrued ; it merely limits accruing 
rights (a). Krishnappa y.K. Raghavendraohar. 
15 M.C.C.R. 195 (P.B.). 

STANLEY LSMAY, C.J., KRISHNA RAO and 
SETLUU, JJ. 

Reference : — [a) (1805) 20 Bom. 611, F, 

(2) — Rule of, when applies to mortgage trans- 
action. See Mortgage (General), No. 41, 
^M.C.C.R. 227. 

Applicability of rule of — . See MORTGAGE 
(General), No. 45, 12 Bom. L.R. 992. 


(6) Breach of contract of sale — Measure of. 
Sec SALE, No. 1, 6 L.B.R. 144. 

(6) Suit for — Ca.use of action when arises — 
Amount of. See UNCERTIFIED PAYMENT, 
No. 1, 7 M.L.T. 351. 

(7) Seller’s failure to make delivery — Rate 
varying during the course of the day — Measure 
of. See Contract, No. 3, 2 P.L.R. 1910. 

(S) Actual extent loss than the extent grant- 
ed — Lessee if entitled to damages. See GRANT, 
No. 1.7 M.L.T. 300. 

(9) Gifcumstances mitigating— Decision as to 
amount of- Review on appeal. See Lirel, 
No. 1, 14 C.W.N. 713. 

(10) Suit for, for cutting away crops — Ques- 
tion of title tried incidentally — Second appeal. 
See Civ. Pro. CODE(1908), No. 48, Olnd. Cas. 
115. 

(11) Damages — VJluntary offerings— Refusal 
of right to participate in. See ClV. PRO. CODE 
(1908), No. 9. 20 M.L.J. 513. 

• • 

(12) Want of notice -Damages — Burden of 
proof. See ACT XXVT OP 1881 (NEGOTIABLE 
Instruments), No. 9, 7 A.L.J. 815. 

(13) Employing shroff to pass Babachi coins 
— Shroff passing Shikkai coins — Loss to Govern- 
ment — Measure of — Nominal damages when 
allowed. See MAXIM, No. 1, 12 Bom. L.R. 
769. 

(14) Decree directing cutting of bund by de- 
fendant — Omission of defendant — Suit for 
damages. See CAUSE OF ACTION, No. 2, 7 
Ind. Cas. 248. 

(15) Breach of contract — When damages will 
be proper remedy. See SPECIFIC RELIEF ACT, 
No. 35. 8 M.L.T. 149. 


Dancing girl. 

Adoption of — Immoral practices — Custom. 
See Hindu Law (Succession), No. 9, 6 
Tnd. Cas. 210. 

Day. 

‘ Da>s’ — Cleaning of — Computation — Frac- 
tions of days. See Ac;T IX OF 1899 (ARBITRA- 
TION), No. 7. 3 S.L.U. 237. 

Dead man. 

Decree against — bixecution of decree. See- 
I DECREE, No. 5, 5 Ind. Cas. 623. 

I Death, 

i Presumption as to — English and Indian 
I Law. Sec EVIDENCE ACT, No. 31, 11 C.L J. 


Transfer of liability for — Limitation. See 
A(’TT of 1904 (PlTN.TAB Loans LIMITATION), 
No. 1, 69 P.lt. 1910. 

Debtor and creditor. 

it) TAmitatioji — Bnlmice — New contract to 
revive barred items — Jtalance struck by 
one of the joint debtors when binding on 
the other. 

Held, that a balance struck by a debtor in 
the creditor’s book, with a statement of future 
interest to bo paid, (e,g», Lena Baki raha biaj 
1-4-0) is a promise in writing to pay within the 
meaning of S. 25 (3) of Act IX of 1872, and is 
enforceable, regardless of all questions of limit- 
ation in connection with previous items or 
balances. 

Held also, that a balance struck by one of 
the joint Hindu brothers of their joint debt, 
which originally began against their father, is 


35 
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Debtor and wtd\Xot’-(C<mcluded). 

also binding upon the other brothers. Tirkha 

V. Rizak Ram. 138 P.W.B. 1910. 

Reid, C.J. and JOHNSTONE. .1, 

"Beferencea : — 36 P.R. 1003, F.\ 72 P.R. 
1879 ; 25 Bom. 378, U. ; 119 P.R. -206 P.W. 
R. 1908, Disappr. and D. 

(2) Sec APPKOPRMTION OF PAYMENTS, 
No. 1. 7 M.L.T. 199. 

(3) Nature of rolqstionship of banker and 
customer. See BANKER and CUSTOMER. 
No. 2, 7 M.Ti.T. 214. 

(4) Demands made by creditor — Non-com- 
pliance. whether amounts to repudiation of 
claim. See Maintenance, No. 3, 7 M.L. 
T. 278. 

(5) Duty of debtor. See JURISDICTION 
(CiKNERAti), No. 3, 6 Ind. Gas. 111. 

Debutter property. 

(1) Hindu Law — Debutt, er property — Nature 
of proof — Regulation II of IfilO-Resump- 
tuni pt'oceedings— Question irhethcr lands 
are endowed or not — Adjudication not Jfnnl 
nor foreign to enquiry — Shebait, extinctum 
of family of — Reversion to family of gran- 
tor — Description of debuttcr property in 
documents, effect of — Unlawful diversion of 
profits of dobuttor property not to destroy 
its character. 

Tn order to prove that particular lands form 
the subject of a valid public endowment, it 
pxust be established that an absolute grant 
was, in the first place, made with the inten- 
tion that the prodt.s should be applied for the 
services of an idol, that the profits have since 
been so applied, and that the members of the 
family of the founder have not treated the 
property as one, the profits of which wCre mainly 
intended to be applied for their bene6t (a). 

Tn proceedings under Regulation II of 1819, 
there can be no final adjudication o! the ques- 
tion whether lands had been so dedicated as to 
constitute a public charitable endowment, but 
the question is not foreign to the enquiry by the 
Revenue officer in resumption proceedings (6). 

When the family of a .shebait dies out, the 
shebaitship will, in the natural course, revert 
to a member of the family of the original 
grantor (c). 

Although the description of a property as 
debutter in documents may not amount to 
proof of the character of the endowment, it 
atill can bo accepted as showing that the 
property yrAs all along regarded as endowed 
property* - - 


Debutter property — (Contiimed). 

The unlawful diversion of the profits of an 
endowed property will not be sufficient to 
destroy the original grant, or to convert the 
property from the state of endowed property of 
the idol to that of secular property. Madhab 
Chandra Bara v. Rani Sarat Kumarl Debi. 
6 Ind. Gas. 26. 

Brett and Sharfuddin, jj.^’ 

References: — {a) 2 Hay 667; 3 W.R. 142; 
18 W.R.*399 ; 8 M.I.A. 66 ; 6 C. 438 ; 6 C.L.R. 
296; 6 I.A. 182, R. (6) 2 O.L.J. 431 (444), 
dissented from, {c) 3 Ind. Cas«-408; 11 C.L.J. 
2, ft. 

(2) Representatimi in suit by person acting 
under the authority of shebait — Res judicata 
— Identity of subject-mattBr not essential- 
judgment injyrevious suit — Admissibility — 
Evidence Act (T of 187^, S. 13. 

A decision obtained in a suit instituted in 
his own name by :t person who was in posses- 
sion of, and had authority to represent, the 
debutter estate under an arpnnnnma from the 
shebait, and who, in fact, did represent the 
debutter estate, is binding on a succeeding she- 
bait, on the principleof tbe case ki 2 I.A. 146 (a). 
]^Ja RanJIt Sinha Bahadur y. Basunta 
Kumar Ghole, 12 C.W.N. 739 -9 C.L.J. 597. 
Stephen and Mookbrjee, .jj. 

References: — \a) 11 C.W.N. 489 — 6 C.L.J. 
404; 12 M. 236 and 9 B. 198 = 2 I.A. 146, 
R. 

(3) Debutter property — Proof of endowment — 
Grant, ambiguous, terms of — Proceeds of 
land used for the suj^rt of an idol— Power 
of the Mohunt to alienate debuttcr property 
— His power to grant mokanirce pottah or 
pcrmcenent lease— Operation of such a lease 
when gi anted— Construction of statutes of 
limitation — Limitatiofi Act (XV of 1877). 
Sell. II, Art. 134 and S. 10 — '^Purchased 
for a valuable consideration,** meaning of 
— Whetlter lessee of a mokararee pottah on 
a permanent lease is a purchaser under 
Art, 134 — Purchaser v^er Art. 134, who is. 

The mere fact of the proceeds of any land 
being used for the support of an idol may not be 
proof that those lands formed an endowment 
for the purpose, but it |is a fact that may well 
be taken into consideration when the inten- 
tion of the founder has to bo gathered from 
an ancient document expressed in ambiguous 
terms (a). 
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Debutter property — (Contimied), 

A grant of mouzak was made ** by way of 
lakJieraJ debutter *’ to a Mohunt in 1787^ and it 
was perfectly clear from the evidence in the 
case that the donee received the gift as a gift 
for the service for the particnlair idol whose 
shebait he was, and that the income of the 
mouzah had ever since been entirely appropriat- 
ed to that service. In 1860, the then Mohunt, 
describing himself as ** Brittobkogi holder of 
debuiter ’* granted a mokarari pottah, . or per- 
manent lease of the mouzah^ which was there- 
in described as my longstanding ancestral 
lakheraj debutter property endowed for the 
service of the deity 

Jleldj that the mouzah was debutter property 
in the sense of having been dedicated to the 
worship of the idols represented by the grantee 
Mohunt. ^ 

The power of the Mohunt of the endowment 

for the time being to alienate debutter property 

is, like the power of the manager of an infant 

heir, limited to cases of unavoidable necessity, 

and, apart from such necessity, to create a now 

and fixed rent for all time, though adequate at 

the time, in lieu of giving the endowment the 

benefit of an augmentation of a variable rent 

irom time to time, would be a breach of duty in 

the Mohunt (6). ** 

« 

A mokarari pottah or permanent lease granted 
by the Mohunt of the endowment for the time 
being, on the most favourable construction, 
A-nures only for the life-time of the grantor. 

Statutes of limitation, like all others, ought 
-to receive such construction as the language, in 
it'd plain meaning, imports (r). 

The operation of ArS. 134 of Sch . II of the 
Indian Limitation Act (XV of 18771 is control- 
led by S- 10 of the Act. 

The words “ purchased for a valuable con- 
ftideration,'* in Art. 134, Limitation Act, mean 
that the ownership of the property sold has 
been absolutely transferred from the vendor to 
the purchaser, iu consideration of a price paid 
or secured by the purchaser to the vendor. 

The lessee of a mokarari pottah or permanent 
lease is not a purchaibr under Art. 134, Limit- 
ation Act, under which the purchaser must be 
the purchaser of an absolute title (d). Abhiram 
Ooswaml Mohant v. Shyam Charan Nandi, 
lOC.L.J. 2S4(P.C.)=6 A.L.J. 857 = 11 Bom. 
L.R 234 = 19 M.L.J. 530, 

LORD ATKINSON, LORD COLLINS, SIR 
ANDREW SCOBLE and »SIR ARTHUR 

Wilson. 


Debuiter property —(Ceuclitded) . 

iie/tjrewcds.— (a) 8 W.R. 43. R. (5) 2 T.A. 
146 ; 1.3 M.I.A. 270 (275), 4 I. A. 62 = 2 C. 

341, R. (c) 13 B.L.R. (P.C.), 177 (182), F. (d) 
24 C. 440(447), Appr.-, 33 C. 5ll = 3C.L.J. 306, 
reversed, 

(4) Two maths helongiug to idol — Ekrarnama 
bettceen two cholas of dt^ceased maha'nt 
(jivituj subordinate math and properties to 
junior chela — Possession under ekrarnama 
adverse to idol ^Limitation. 

The Mahaut of an idol died in possession of 
two maths, and the properties annexed to them 
(which he held as representative and manager 
of the idol), and leaving two chelas who settled 
their dispute as to the right of succession, by 
an executed in 1874 by the senior 

chela in favour of the junior, by which the 
parent math was allotted in perpetuity to the 
eXAiit chela and his successors, while the sub- 
ordinate math with the properties annexed to 
it were allotted to the younger chela and his 
successors for the purposes connected therewith, 
subject to an annual payment of Us. 15 towards 
the expenses of the parent mtth. 

Held— That, from the date of the ekrarnama, 
the possession of the junior chela, by virtue of 
the terms of that ekrarnama, became .adversin 
to the right of the idol and of the senior chela 
as representing that idol, and, therefore, a suit 
brought by the successor of the elder chela, 
after his death and more than twelve years after 
the date of the ekrarnama, for recovery of pos- 
session of the subordinate math, and the pro- 
perties attached to it, was barred by limitation. 
Mahant Damodar Das y. Adhikarl Lajhan 
Das. 14 C.W.N. 889 (P.C.) = 7 A.L.J. 791 = 
12Bom. L.R. 632 = 12 C.L.J. 110 = 8 M.L.T. 
145- 20 M.L.J. 624. 

LORD MA(.NAGI1TEN, LORD COLLINH, 
and SIR ARTHUR WILSON. 

Decisions. 

(1) Decisions — Old and um-hallenyed — Over- 
ruling of — Bengal Tenaiug Act (VI JJ of 
i860), 29 — EnJunurinent of rent — Bona 

fide dispute, settlement of. 

The Court must always hesitate to overrule 
decisions which are not manifestly erroneous 
and mischievous, which have stood for ninny 
years unchallenged and which from their 
nature may reasonably be supposed to have 
affected the oonduct of a largo portion of the 
community in matters relating to rights of 
property. 
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J^eciHofii— [Concluded). 

Acting on this principle, the Court in this 
case refused to dissent from 18 G. 333 and 28 
C. 90. 

Held, the limitation as to enhancement of 
rent provided in S. 20 of the Bengal Tenancy 
Act does not apply in the case of a contract by 
which the rent is adjusted or settled in a case of 
honn fide dispute whether as to the rate of rent 
or as to the area of the land comprised in the 
tenancy. Kedar Nath Hazra v- Maharaja 
Manindra Chandra Nandi, 11 G.L.J. 100 = 5 
Ind. Cap. 300. 

MOOKEIUKR aiidTRUNON, J.J. 

References: — 4 Macqueen 314 (345), F.; 18 
0. 333 ; 28 C. 00, li, 

(2) When, said to bo passed. See Act OF 
1807 (Madras Scrvky and Boundaries), 
No. I, 8 M.L.T. 310. 

(3) Case must be decided according to allcga- 
tion and proof. See HINDU LAW (AD01»TI0N), 
No. H-n. 8 Ind. Gas. 713. 

Declaratory decree. 

(1) Landlord's title in jeopardy — Controversy 
between two sots of tenants — Right to — . See 
LANDFiORl) and Tenant, No. 51, 8 Ind. Cas. 
47. 

Declaratory suit. 

(1) Suit for decluratiou of title — Proof of 
Uuuj possession— Presumption of ownership 
— Rvidence Act, S. 110 — Title — Burden of 
proof — Classification of land as village site 
in Settlement— Reg istei — fjegal effect — Ad- 
verse possession, whether proof necessarg to 
estahl ish . 

In a suit brought by against the Secretary 
of State for India in Council, for declaration of 
his title as to two items of laud, he proved 
possession in himself of item 1, for thirty years, 
and of item 2 for forty years, and the defend- 
ant failed to establish his title to the land or 
any possession within sixty years before suit. 

Held, the possession of A throws upon the 
defendant the burden of proving that ho has a 
subsisting title (a), and that the mere cLassili- 
cation by Oovernment of the land as village 
si^e (nathani poramhoke) has no legal effect 
whatever, except in so far as it may be regard- 
ed as an assertion of title (b) : that such length 
Of possession is sufficient to make out a title 
against any one including the Secretary of 
State, the latter having failed to prove a title or 
possession within sixty years (c) ; that A is not 


Declaratory unit— [Continued). 
bound to prove sixty years* adverse possession in 
order to establish his title against the Secretary 
of State (d), M. Krishna Iyer v. The Secre- 
tary of State for India in Council, 6 M.L.T. 
306=5 Ind. Cas. 121. 

MUNRO and ARDUR RAHIM, J.T. 

References :—(a) 19 M. 166 ; 22'*M. 100 ; 20 

B. 708 and 26 B. 287, F, (h) 13 M.L.J. 269, 
Kjrpl.(c)20B. 798; 25 B. 287; 20 C. 834 
(P.C.), K.r)d. and D. [d) 19 M. 166 and 36 

C. 1, R. 

(l-o) Declaratory suit — Declaration that 
‘ plaintiffs are entitled to the keys of the 
temple ’ — Execut ability. 

A decree, granting a declaration and stating 
that the * plaintiffs are entitled to the keys of 
the temple,’ can be executed. Under the 
decree, the plaintiffs or his representatives are 
entitled to recover possession of the keys. 
Ramasami Iyengar y. Srirangachariar, 7 M. 
L.T. 307. 

MUNRO and ARDUR RAHIM, .1.1. 

(2) Declaratory suit — TAmitation — Six years 
— Sf)ccific Relief Act, S, 42, 

Suit by some of the sharers to declare that a 
decree passed on a hypothecation is not binding 
on their shares. 

HehL that the suit was not barred by limita- 
tion, as the decree was passed within six years 
before the institution of the suit. Nor was the 
suit barred by S. 42 of the Specific Relief Act 
— The fact that the other sharers were im- 
pleaded does not make it obligatory upon the 
plaintiff to sue for general partition (n), 
Yelammal v, Yavammal, 7 M.L.T. 1.55, 
Miudkr and Krtshnaswami Iyer, j.t. 

Reference (a) 25 M. 504, 7i, 

(3) Decl(. atory suit — No consequential relief 
— Maintainability — Partition suit. 

Field that a suit for a mere declaration of 
title, without any consequential relief, is bad, 
where the plaintiff was entitled to the further 
relief, tuj., for partition and recovery of his 
share (a). Oanapathy Yenkatrayudu v. 
Butchu Yenkatrayudu, 7 M.L.T. 164. 

MUNRO and ARDUR RAHIM, .J.T. 

Reference 19 M. 267, P. 

' (4)' Declaration, suit for, by dismissed trustee 
-^Prayer for inJunctio7i and mere declar- 
ation — No prayer for possession — Maintain- 
ability whether person out of possession can 
sue for injunction — S, 42, Specific Relief 
Act. 
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iDeclaratory %vA%—(Contimied), 

A suit by a dismissed trustee, for a declara- 
tion of the invalidity of his dismissal and an 
injunction restraining the co-trustees and the 
temple committee from interference with his 
exercise of the right of a trustee, is not main- 
tainable, when there is no prayer for at least 
joint possession with the other trustees (a). 

Injunction cannot bo claimed by a plaintift 
out of possession, when he does not ask for 
possession against the defendant who is actually 
in possession, and the circumstance that the 
plaintiff happens to be trustee is no answer to 
the objection that possession should have been 
sued for and not mere declaration (b). Rathna- 
aabapathy Pillai v. 0. Kamasami Iyer, 7 
M.L.T. 311 = ‘20 M.L.J. 306 = 5 Ind. Cas. 630. 
SANKARAN NAIR and KRISHNASWAMI 

Iyer, jj. 

References {a) 28 B. 667, not F.; 28 M. 
238; 15 M. 16 ; 15 M. 255, Cons,; 25 M. 504; 25 
M. 587 ; 14 M.L.J. 290 ; 33 L.J. Ch. 451 (454); 

9 Ch. 110; 33 Sol. Joiirn. 183, II. (6) 32 C. 129 

(P.C.), R. 

(5) Maintainnbilit// of s?a / — Declaration that 

certain legal sieps^ if taken^ would he un^ | 
justiflable^Caiise of action. j 

Ho suit would lie for a declaration that, if { 
the defendant takes certain legal steps, those ^ 
stops will not be justified in law. Whothesr ! 
such steps are justified or not must, when they i 
are taken, be determined by the Court before | 
which the application is made, and not in 
anticipation by the same or some other Court. 
Baijnath Goenka v. Rani Sashlrama Kumri, 

12 C.L. J. 183. 

VVOODROFFE ani RICJIARD.SON, JJ. 

(6) — Suit far a declaration that plaintiff | 
belonged to the Mughal tribe — Maintain- 
ability. 

Held that the plaintiffs’ claim fora declara- | 
tion that they belonged to the ^lughal tribe 
and not to the Uliana tribe, as shown in the 
Revenue Records, was maintainable, and the 
plaintiffs were entitled to the declaration, for, 
in the Shajranasab of 1860, their ancestor was 
shown as Miana Mughal and the entry was not 
rebutted by any evidence. Muhammad Azim 
V. The Secretary of State for India in Council, 

69 P.L.R. 1910. 

SHAH Din, j. 

( 7 ) Declaratory suit — Plaint ^ rejection of. 

The Court is not competent to reject a plaint, 

in which the plaintiffs sue for a declaration of 


Declaratory 9Xi\i—'{Contimi€d), 

I their right to the land in suit, without going 
I into tbe question of possession of the plaintiffs 
and other merits of the cause. Maluk Singh 
Y. Dataundha Singh, 129 P.L.R. 1910. 
Ryves, j. 

(7-a) Declaratory suit'- Decree decUn ing 
defendant's right not proper. 

Whore a plaintiff sues for a declaration of 
his right, it is not proper to declare the right 
of the defendant. The inquiry into defendant’s 
right is only necessary to ascertain the rights 
of the plaintiff. Katala Kelath Munikoth 
Rairu Nambiar v. Katala Karoth Thani- 
cheri Appa alias Ryrappan Nambiar, 8 ind. 
Cas. 507. 

MrVRO and SANKARAN NAIR, JJ. 

(8) Decree not in accordance with judgment 
— Dismissal of application to bring decree into 
conformity with judgniciit — Suit for declara- 
tion of the mistake — Res Judicata. See CiV. 
Pro. Code (1882), No. 20, 6 Ind. Cas. 119. 

(9) Suit for declaration that defendant's rent 
was higher than what appeared on record of 
rights — Cause of action, when arises — Limita- 
tion. See Limitation Act, 1877, No. 31, 5 
Ind. Cas. 115. 

(10) Mortgage of occupancy holding— Relin- 
quishment by mortgagor’s representative — 
Right of mortgagee to—. See MORTOAOK 
(GENERAL), No. 13, 7 A.L.J. 291. 

(11) Dismissal of suit for declaration, whe- 
ther bars subsequenL suit for possession. Sec 
CIV. Pro. Code (1882), No. 45, 6 N.L.R. 81. 

(12) — by adopted son in respect of alienation 
by adoptive mother — Limitation. See Ldiit- 
ATlON Act (1877), No. 81, 6 Ind. Cas. 443. 

(13) — does not bar suit for possession. Sec 
Civ. Pro. Code (1882), No. 12, G Ind. Cas. 
696. 

(14) Suit for declaration that a certain per- 
son is not plaintiff’s sou — ^laintainability — 
Powers of Courts to make declarations. See 
SPECIFIC RELIEF ACT, No. 23, 12 Bom. L. 
R. 697. 

(15) Suit to recover assessment under S. 59 
of Madras Revenue Recovery Act — Reliefs by 
way of declaration and injunction prayed for 
in the same suit— Limitation. See AcT II OF 
1864 (Madras Revenue Recovery), No. 6, 

8 M.L.T. 20i. 

(16) Maintainability of suit for declaration 
of an abstract right. See SPECIFIC RELIEF 
Act, No. 24, 7 Tnd. Cas. 318. 
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DeolEFatory suit — (Co7icluded). 

(17) Discrotion of Court in granting declara- 
tory decree — Interference with discretion — . See 
OlV. PUO. ,CODE U882), No. 130-6, 8 Ind. 
Gas. G08. 

Decree. 

(1) Decree, nviendvmii of— High Court, 
power of — Division Bench — Same Judges — 
Leave to ajrpeal to His Majesty in Council 
— Amendment after grant of leave — Decree 
of lower Court— Confirmation in appeal — 
Civ. Pro. Code (.Icf V of 1908), S. Ida, 
O. XLV, R. 13. 

An application for amendment of a decree 
need not be made to a Court composed of the 
same Judges who heard the appeal. The 
.settled practice of the High Court is to allow 
.applications of this character to bo made to 
the Division Bench in charge of the group to 
which the case belongs. 

O. XIjV, r. 13 of the Code, does not restrict' 
the operation of S. 152. The High Court may 
amend a decree, even after leave has been 
granted to appeal to His Majesty in Council, 
more so where the transcript record has not 
been sent to England. 

It is settled law that, after a decree has 
been confirmed, reversed or varied in appeal, 
the decree of the appellate Court is the ulti- 
mate and only decree in the case. Tf an 
amendment is to be made, the application 
must be to the appellate Court, and not to the 
Court below. Aghora Kumar Ganguli v. 
Mahomed Musa, 11 C Ij.J. 155^5 Ind. Cas. 
723. 

MOOKERJEE and TEUNON, JJ. 

References 11 A. 267 ; 18 B. 642, F. 

(2) Decree, amendment o/, by first Court, after 
being affirmed an appeal and after dismissal 
of second appeal under S. 551, C.l'.C , — 
Civ. Pro. Code (Act V of 1908), S. 159. 

A Court of first instance has no jurisdiction 
to amend a decree, on the ground that it docs 
not accord with the judgment, when such 
decree has been affirmed on appeal by the 
Subordinate Judge, and an appeal against the 
appellate decree has been dismissed by the 
High Court under S. 551 of the Code of 1882. 
The only Court competent to amend the decree 
is the High Court. S. 152 of the Code of 1908 
has not in this respect altered the law. Abbas 
Khan y. Nibarani Dassi, 11 C.L.J. 159 = 5 
Ind. Cas. 2G1. 

MOOKER.JEE and TEUNON, JJ. 

References .—24 C. 769 ; 11 C.L.J. 156, F . ; 
21 B. 548, not F. 


Decree — ( Continued ) . 

(8) Decree, affirmed on appeal, if may he 
amended by first Court, 

An amendment, by the Court of first in- 
stance of its decree, after it has been affirmed by 
the appellate Court, is made without jurisdic- 
tion. 

Where the High Court, in enercise of its 
rovisional jurisdiction, refused to interfere 
with an order of amendment so made, the 
Judicial Committee on appeal reversed the 
decision of the High Court,, and set aside the 
order of amendment. Lala BriJ Narain v* 
Kunwar Tejbal Bikram Bahadur, 14C.W.N. 
667 (P.C.)=7 A.L.J. 507 = 11 C.L.J. 560=»12 
Bom. L.R. 444 = 8 M.L.T. 57 = 6 Ind. Cas. 669 
= 20 M.L.J. 587 -32 A. 296. 

LORD MACNAQHTEN. LORD CODLINH 
and Sir ARTHUR WILSON. 

(4) Decree — Sale ceilificate — Construction, 
rule of — Courts duty — Presumption. 

The Court is bound to interpret a decree and 
a sale certificate according to the language to 
bo found in those documents. It is not 
justified in ignoring the terms of the decree 
and assuming that the parties have made a 
mistake. Where there is no ambiguity in the 
terms of a decree^ the Court is bound to inter- 
pret it according to the plain meaning which 
its language would bear. Sita Ram Y. Ram 
Barup, G Ind. Gas. 75. 

STANLEY, C.J. and GRIFFIN, J. 

(5) Krecution of deci'ee — Sale — Decree passed 
against deadperson — Nullity — No exec ii tion 
of such decree maintainable. 

If a decree was passed against a person who, 
at that time was not in existence, it was a bad 
decree, though passed as a result of a bona fide 
mistake, anu could be successfully impugned by 
any person against whom it was actually passed, 
and on such a decree, of course, no execution 
could be legally had ; such a decree would be a 
nullity and might be disregarded without any 
proceeding to set them aside. RaJanI Kant 
Bhowmik v. Karamat All, 5 Ind. Cas. 523. 
CASPERBZ and DOSS, JJ. 

References : — 32 I, A. 23 ; 2 A.L.J. 71 ; 1 C.Lv 
J. 584 ; 7 Bom. L.R. 1 ; 9 C.W.N. 201 ; 32 C. 
296, F. 

(6) Legal repi'esentative — Decree against 
sons for debt due by father — Pei'sonal de- 
cree — Finding that sons not possessed of 
sufficient assets of the father. 



657 


DIGEST OP CASES. 


658 


Decree — ( Continued)^ 

Where a decree is passed against sons for 
a debt duo by their father, the proper form of 
the decree is that it should be enforceable as 
against the assets of the father in the hands of 
the sons. 

In the absence of a specific finding that suffi- 
cient assetB%have come into the hands of the 
sons, no personal decree should be passed 
against them. Naluparakkal Tarwad Kar- 
naTan Syyali v. Kagki Mutaliar, C Ind. Gas. 
397. 

Benson and Krishnaswami Iyer, j.i. 

Referetice : — 20 M. 446. R. 

(7) Representation— I^Jstate of deceased — 
Decree udien estate not properly represented 
— Will left by deceased — E.recutor ‘not 
ynade party to suit — Effect of decree. 

if the estate of a deceased person be not 
properly represented in a suit, his property can- 
not be affected by a sale held in execution of 
the decree obtained in that suit (a). 

In a suit by a creditor against the estate of a 
deceased debtor, who has died leaving a will, 
his heirs on intestacy do not represent his 
estate, and the suit is bad unless the estate is 
represented {h), i 

Where, in the course of a suit, the defend- < 
ant dies, and a person appears in that suit 
and applies to be substituted as the represent- i 
ative of the deceased defendant by reason of j 
the fact that he is the executor appointed under j 
the will of the deceased, the Court should 
either add him as the representative of the 
deceased or stay its hands in order to give him 
an opportunity of proving his title. If the 
plaintiff in that suit presses for the substitu- 
tion of the legal representatives of the deceased, 
the result will be that ho will obtain a decree 
against the estate of the deceased, in a suit in 
which that estate is not properly represented, 
and consequently the decree will be bad. 
Harlsh Ch under Blawai v. Puri Das Das, 

6 Tnd. Gas. 627 = 14 0.W.N. 1041. 

Brett and Bichardson, j.t. 

References (a) 9 B. 86 ; 32 I. A. 23 ; 2 A.L. 

J. 71 ; 1 C.L.J. 584 ; 7 Bom. L.R. 1; 9 C.W.N. 
201 ; 32 G. 296, relied an. (6) 22 G. 90, 3, i^. ; 4 
C.342;3 0.1 :j.R. 164, D. 

( 8 ) Suit to set aside a decree — False evidejice. 

A suit to set aside a decree upon the ground 
that it was obtained by means of false evidence 


Decree — (Continued ) . 

I is not maintainable. Balatangappa v« Yen- 
j kata Rao, 15 M.G.G R. 286. 

I ISMAY, G.J. and CHANDRASEKHARA 

AIYAK, OFFG. j. 
j Reference ^9 M. 179, Diss, 

I (9) Suit to set aside decree— -Decree obtained on 
false allegation and supported by perjury — 

I Whether suit maintainable. 

' A decree cannot be declared a nullity and sot 
aside merely on the ground that the suit was 
j brought on a false allegation and supported by 
false evidence. Mohendra Naraln Chuoker- 
btttty y. Shashi Bhughan Chatterjee, 7 Ind. 
Gas. 764. 

; CHATTERJEE, J. 

I Reference: — 21 G. 612, F. 

I (9- a) Right to sue — Judgment in personam — 
Who can sed aside on the ground of fraud. 

I A person, who is not a party to a suit, cannot 
! sue to have the decree set aside on the ground 
• of fraud or otherwise. Komerappa Chetty v. 

’ Beindu, 8 Ind. Gas. Oi l. 

I Fardett, j. 

I References : — 3 Bur.L.R. F.\ 17 ^I. 389 ; Id 

j B. 659 ; 12 G. 166 ; 16 M. 198 ; 6 B. 703, R. 

(9-b) Joint decree against two defendants— 
Sett ing aside of entire decree at the instance 
of one defendant— Fraud, setting aside of 
deciee on ground of. 

A suit for possession on alleged unlawful dis- 
possession was brought against two persons and 
a joint decree against both defendants was 
passed. It was not stated that each of the 
defendants was in possession of a particular 
share. 

Subsequently one of the defendants brought 
a suit for cancellation of the decree on the 
ground that it had been obtained by fraud. 
She was successful in proving that the decree 
was obtained by fraud and also in showing 
that the other defendant was a party to the 
fraud. 

Held that the entire decree must be set aside 

<a). Padarath Pathak v. Muagammat Maha- 
raji, 13 O.G. 388. 

LINDSAY, J.C. 

Reference: — 24 A. 383, R. 

(10) Common property belonging to commu- 
nity — Decree appointing receiver till proper 
trustee is appointed by community— Validity. 
Sec Receiver, No. 2. 19 M.L.J. 669. 
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Decree — ( Conclutifid ) . 

(11) Decree — Vaguonesa in description — 
Effect. See MOUTOAGE (REDEM1»TI0N), 
No. 6, 7 M.If.T. 191. 

(12) Suit to set aside, on ground of non-scr- 
vice of summons. See SUMMONS, No. 1, 11 
C.L.J. 250. 

(13) -lost or dostroj'cd — Power to recon- 
struct. See Kxe<;ution of Decjuee, No. 7, 
11 C.L.J. 243. 

(14) — Set aside for fraud — Crclor of Court of 
concurrent jurisdic-tion, if elTectivc to restore 
suit. See SUIT, No. 1, 14 C.W.N. 

(15) — Whether fraudulent — Point of law — 
Second appeal. Sec ClV. Pro. COOE (1908), 
No. 46, 5 Ind. Caa. 398. 

(16) — Setting aside, in part — TjOf»ality. Sec 
CIV. Pro. Code (1882), No. 66, 5 Tnd. Cas. 
284. 

(17) — Modification of, if can be made by first 
Court after appeal preferred. See ClV. PRO. 
CODE (1908), No. 75, 14 C.W.N. 584. 

(18) Interlocutory order for examination of 
account of Receiver is not a decree — Appeal. 
See Mortgage ((trner.vl). No. 24, 6 ind. 
Cas. 323. 

(19) Partition suit — Decree drawn up by mis- 
take on Court-fee stamp — Inherent power of 
Court — Non-judicial stamp directed to be filed 
— Decree validated from date of decree. Sec 
PARTITION, No. 13, 7 Ind. Cas. 94. 

(20) Evidence of subsequent oral agreement 
rescinding or modifying — Admissibility. Sec 
Evidence Act, No. 19, 6 N.L.R. 123. 

(21) Order under Land Acquisition .Act not 
a—. See ACT I OP 1894 (LAND ACQUISITION), 
No. 3, 12 Bom. L.R. 8.39. 

( 22 ) Order striking off certain dofendahts — 
Effect — Appeal. Sec ClV. Pro. Code (1908), 
No. l-c, 8 Ind. Cas, 409. 

( 23 ) Order directing distribution of sale pro- 
ceeds between several mortgagees — Whether 
a— Appeal. See MORTGAGE (GENERAD), 
No. 52, 8 Ind. Gas. 4. 

Dedication. 

(1) Unrestricted dedication — Dedication by 
trustees, presumption as to — Burden of proof. 
See Highway, No. l, 8 Ind. Cas. 175. 

Defamation. 

(1) Defamatory words, ambiguous — Plaint 
alleging an innuendo— right to 
'prove — Excommunication from caste, rules 
regarding. 


Defamation — (Continued)^ 

Where, in a suit for damages for defamation, 
the plaintiff alleges in his plaint that the 
defendant libelled him by using certain words, 
which are capable of being understood as imply- 
ing that the plaintiff is an outcaste. 

Held, it is open to the plaintiff to prove that 
the words were intended to convey Ahat imput- 
ation, having regard to the time and place 
and manner of utterance and all other relevant 
facts which may bo duly proved (o). 

Prayaschitnm by itself may not indicate any 
kind of excommunication. But praynscUitam 
for a caste offence, as a condrition for re-admis- 
sion into religious or social communion, 
certainly implies provisional excommunication, 
which is removed when praynscUitam is 
performed. 

Words, which are intended to bring about 
disastrous conscquerice.s resulting from the loss 
of caste, such as deprivation of religious and 
social communion, by imputing unworthiness 
to any person to continue a member of his 
caste, arc prima facie defamatory and give rise 
to a cause of action. 

A man may be excommunicated or otherwise 
punished for a caste offence ; but that jurisdic- 
tion must be exercised only by the caste “ with 
duo care and in conformity with the usage of 
thecii.stc’* (b). CoopooBwami Chetti y. A. T. 
Duraiswami Chetti, G M.L.T. 290 ---33 M. 
67-19 M.L.J. 714-3 Ind. Cas. 955. 

SIR R. S. Benson, O.C.J. andSANKARAN 
NAIR, .1. 

References: — (n) L.R. 7 App. cases, p, 777. 
(6) 10 M. 103; 16 M. 21*7 ; 12 M. 495 ; 17 M. 
222 ; 6 M. 384 and 19 M. 64, H. 

(2) Defamatory statement in affidavit — J*rivi- 
leged—S it for damages— Maintainability . 

There is no difference between evidence given 
in the box and the evidence on affidavit, in that 
they are both absolutely privileged, and no suit 
for damages will lie in respect of evidence given 
therein. Adapala Adivaramma y. Rabala 
Ramachandra Reddy, 6 Ind. Cas. 309. 
Waddis, .1. 

References 11 B.L.R. 318 (328) ; 17 W.R. 
283, (1875)|L.R. 7 H.L. 744 ; 45 L.J. Q.B. 8; 
33 L.T. 196 ; 23 W.R. 931 ; L.R, 1 C.D. 640 
(545), F. ; 11 M. 477 ; Weir’s Cri. Rul., Vol. 1, 
p. 561, R. 

( 3 ) Defamation—Written statement— Judi- 
cial proceeding — Absolute privilege. 
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Defamation— (Conc2u<l^) . 

A written etatement of a party in a judicial 
proceeding, which contains defamatory matter, 
is not absolutely privileged. H. P. Sandyal y. 
BhabaSundarl Debi, 7 Ind. Cas. 803. 
HOLMWOOD and CHATTKRJEE, .1.1. 
Refercfices 23 C. 867 ; 6 C.W.N. 293 ; 29 
A. 685 ; A.JV.N. (1907), 236 ; 4 A.L.J. 605 ; 6 
Or. L.J. 197, F. 

(4) Defamatory statement in affidavit — Pri- 
vilege — Suit for damages — Maintainability. 
See Evidence, No. 2, G Tnd. Cas. 309. 

Default. 

IMsmissal for~Costs. See CiV. PRO. CODE 
<1882), No. 193, yyp.L.K. 1910. 

Defence. 

(1) Inconsistent defences— When may be 
pleaded. See PLEADINGS, No. 6, 7 Ind (3as. 
166. 

(2) Power of (Jourt to strike out defence of 
defendant of its own motion. See Civ. PKO. 
Code (1908), No. ill, 84 P.D.R. 1910. 

Dekkhan Agri. Relief Act. 

Sec Act XVJI of 1879 (POMHAYf. 

Delay. 

(1) Delay, excusing of — Discretion of Court — 
Interference of High Court. See REVIEW, 
No. 1, 7 M.L.T. .387. 

(2) Long delay in suing — EfTect. See REVI- 
SION, No. 5, 97 P.W.R. 1910. 

(3j — in suing — Burden of proof of necessity 
or consideration. Sec? CUSTOMS (PUNJAli — 
ALIENATION), No. 20. 78 P.L.K. 1910. 

( 4 ) — in suit — Efleot on burden of proof. 
See Mortgage (Usupkuctuary), No. 6, 7 
Ind. Cas. 646. 

Delivepy. 

Railway receipt in name of vendee as con- 
signor ^ effect of. 

The mere fact that the receipt is made out in 
the name of the vendee both as consignor and 
consignee, to secure the vendee for the advan- 
ces made by him, is not tantamount to delivery 
of the goods which completes the contract of 
sale and transfers the ownership of goods, but 
amounts only to constructive possession of the 
goods as the pawnee thereof (Ss. 172, 173, 
•Contract Act.) Sanday, Patrick A Co. v. May- 
«mal Blshendagy 4 S.L.B. 10 — 7 Ind. Gas. 588. 
Crouch, j. 

36 


Delivery — (Concluded). 

(2) Goods shipped from one place to another 
— Delivery of goods to consignee, what consti- 
tutes. See Insurance, No. l, 3 S.L.R. 
J91. 

Deposit. 

(1) 'When may be forfeited — Discretion of 
Court. See CIV. PRO. CODE (1908), No. 125, 
7 A.L.J. 326. 

(2) Te^t whether there was a — . Sec ACT I 
OF 1904 (Pt^\.iar]jOank Limitation), No. i, 
69 P.R. 1910. 

(3) Nature of — Right to refund of, when 
arises. See VENDOR and PURCHASER. No. 5. 
7 A.L.J. 1019. 

(4) of policy as security for debt - Subse- 
quent assignment of policy to another creditor — 
Priority. See INKUR.VNCE, No. 3, 12 Bom. Ij. 
R. 717. 

Deposition. 

(1) Nature of a — Opportunity of cross-exami- 
nation — J>epositjon in suit against widow — 
Value of, in subseciuent suit against reversioner. 
See Withdrawal of suit, No. 2, 7 Ind. 
Cas. 892. 

Dirhams. 

Dower — Dirhams — !Moncy value. See MAHO- 
MEDAN LAW (Dower), No. l, 7 A.L.J. lie. 

Dismissal of suit. 

Case to be decided on issues — Where plain- 
tiff’s title was assumed , case not to be dismissed . 
See Issues, No. l, 6 Ind. Cas. 440. 

Dispossession. 

Rent-decree obtained by defendant against 
plaintiff’s tenant.s, if amourits to. See SrKOl- 
Fic Relief act, No. 19, 14 c.w.N. 576. 

District Municipalities Act. 

(1) Sec Act III OF 1901 (Bomray). 

(2) See Act IV OF 1894 (MADRAS). 

Distraint. 

English and Indian Law of. See ACT VII J 
OF 1865 (Rent Recovery), No. 2, 7 Ind. 
Cas. 210. 

Division Bench. 

Power of, on case referred to it. See CiV. 
Pro. Code (1908), No. 20, 12 P.W.R. 1910. 

Divorce. 

(1) Divorce proceedings — Attachment before 
judgment— O. XXXVITT. n-. 5. 6, C.P.C. 
(190S)Ss, 7, 45, Act JV of 1869 (Divorce). 
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Divorce — ( Coyicluded) . 

An order for attachment before judgment 
cannot be made in divorce proceedings. There 
is much in tjbe Code of Civil Procedure which 
deals with substantive law and not procedure ; 
and 0. XXXVIII, rr. 6 and 6, have no applica- 
tion in divorce proceedings. Attachment before 
judgment is a matter of relief and not of pro- 
cedure. PhiDips Y. Phillips, 37 C. 613. 

PUOH, J. 

Dlvoroe Act. 

See ACT TV OF 1861*. 

Documents. 

(1) Interpolation in — Admitted by executants 
before— Registrar —Effect. See MORTGAGE 
(General), No. 18, 5 Ind. Gas. 654. 

(2) Effect of not objecting to admissibility 
of, before lower Court. See LAND SUIT, No. 1, 
78 P.W.R. 1910. 

(3) — between Hindus and Mahomedana 
regarding sacrifice of cows — Nudum factum — 
Validity. See SrKClFIC RELIEF ACT, No. 21, 
7 Ind, Cas, 318. 

(4) ^laterial alteration of deeds — Effect. See 
Award. No. 1, 6 N.L.R. 1. 

(5) Suit for declaration that deed is inopera- 
tive — Cause of action — Limitation. Sec LIMI- 
TATION ACT (1877), No. 59, 5 Ind. Cas. 497. 

Dower. 

( 1 ) Marriage contract entered at Lucknow — 
Suit for dower filed in Meerut- -Powers of Court. 
See ACT XVIIT OF 1876 (OUDH LAWS), 
No. 1, 7 A.L.J.388. 

(2) Unreasonable amount of — Legality - 
Registration of deed of. Sec CUSTOMS (PUN- 
JAB— ALIENATION), No. 10, 71 P.W.R. 1910. 

Drain. 

— Whether a conti nuoiis easement. Sec ACT 
V OF 1882 (Easements), No. 2, 8 M.L. 
T. 292. 

Dustoori. 

( 1 ) Dustoori or commissioji — Agreevient to 
jiajf, onpurchases — Opposed topublic policy. 
A claim for dustoori or commission on pur- 
chase of mortar, based on custom, is immoral 
and opposed to public policy. Obiter, such a 
claim, even if based on agreement, is illegal. 
Madho Ram v. Badar-ud-din, 91 P.R. 1910 
(Civ.) 

Scott-Smith, j. 


Earthquake. 

Subject of lease damaged by — Effect. See 
Transfer of Property act. No. 85, 7 Ind* 
Gas. 201. 

Easement. 

(1) Easement, suit relating to — Sei’vient 
owners, if all must he parties, 

A decree based on au easement cannot be 
passed, when all the servient owners arc not 
parties. Madan Mohan Chattopadhya Y. 
Akshoy Kumar Baruri, 14 C.W.N. 15=5 Ind. 
Cas. 23. 

JENKINS, C..r., and MOOKERJEE, J. 

(2) Right of way — Maintainability of suit — 
Anie'ndment of plaint. 

Where A, a resident of a village, has the 
right to use the path over the land of B, and 
claims it as .an casement, and it is .'not alleged 
in the plaint that the path over B's land is a 
public right of way, held, the suit is mair.tain- 
ablo by A on his own behalf, and he may bo 
allowed to .amend the plaint to limit the claim 
to that easement. Is warn Gowd v. Komati 
Siddayya, 7 M.L.T. 222. 

Benson and ahdur Rahim, jj. 

References 9 M. 463 and 14 M. 177, D, 

(3) Easement — Branches of a. tree — Existence 
for over 12 years — Prescriptive right— Whe- 
ther exists, 

A claim of prescriptive right to the branches 
of a tree, on the ground that the branches have 
been in existence for more than 12 years, cannot 
be held admissible. Boppana Poparayudu, 7 
M.L.T. 247 = 6 Ind. Cas. doo. 

Benson and abdur Rahim, jj. 

References B.,420, F, ; 29 M. 611, 

D, 

(4) — of necessity — Right of toay— Other means 
of access — Mortgage deed reserving right of 
way — Transferee— from mortgagee —Right 
to object. 

If A has a means of access to his property 
without going over B’s land, then A would 
have no right of way through B’s land as an 
easement of necessity (a). 

Where a mortgage deed reserves a right of 
way over a lane forming partsof the mortgaged 
property, if the mortgagee transfers his right 
as mortgagee to a third person, then, it is open 
to the transferee-mortgagee to raise the conten- 
tion that there was no easement of a right 
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Easement -(Continued)^ 

of way. Thannir Veakatarama Chetty y. 
Madagutisaml Chetty, 7 M.L.T. 288^6 Ind. 
Cas. 605. 

Bekson and Kbishnahwami Iyer. j.i. 

Reference : — (a) 28 M. 496. 

(5) Ownership of Kosalai attached to one 
house belt overhanging the ground of adjoin- 
ing house — Whether Kosalai belongs to the 
house over the ground of which it over- 
hangs — Space above and hemmth Kosalai, 
to whom belongs — Owner of house over the 
ground of which Kosalai overlM7tgs, whether . 
can build on Kosalai —Tr^spflrss. 

Where two adjoininf( houses belong to a cer- ! 
tain person and there is a kosalai attached to i 
one house and overhanging the ground of the 
adjoining house, hetd^ if the two houses arc 
sold to difierent persons, the kosalai passes to ’ 
the purchaser of the house to which it is attach- | 
ed, but not to the owner of the ground over j 
which it overhangs (o). , 

Held alsOf that the space above and beneath . 
the kosalai does not belong to the owner of the 
kosalai (6). 

Held further^ that the owner of the ground 
over which the kosalai overhangs will not bo 
entitled to raise a construction upon the kosalai, 
even though the space above it does not belong 
to the owner of the kosalai. Building upon 
the kosalai will therefore constitute a trespass. 
Saminada Saatrlgal y. Pathma Bibi Ammal, 

H M.L.T. 122 = 7 Ind, Cas. 175. 

Benson and Krtshnaswami Iyer, .ij. 

References : -~{a) {lSd2) 2 Ch. 58. (b) (1871) 
L.R. 9Eq. 671, R. » 

( 6 ) Easement — Non- user — Abandomne^it — In- 
tention— hhnitation Act (XV of 1877), S. HO 
— Extent to which* easement to be used 
Watering rnulberrif land — Right to irrigate 

othei' crops. | 

i 

An casement once acquired is not necessarily ' 
lost by mere n on -user ; and the question of | 
abandonment is one of intention to be decided I 
on the facts of each particular case. j 

The plaintiff obtained a decree which cstab- | 
lished his right to take water from a certain 
tank, belonging to the defendant, for the pur- 
pose of irrigating plaintiff’s 9 cottah mulberry 
land. 

Held that the right declared and established 
by the decree was not restricted to that kind of 
cultivation, but that the decree gave the plain- 
tiff the right to a reasonable use of the water 


Easement-- (Concluded), 
of the defendant's tank to the extent to which 
the same was used prior to the date of the 
decree, no matter what crop the nlaintiff chose 
to grow (a). Poran Ghosh y. Netal Bundar 
Roy, 7 Ind. Gas. 813. 

Teunon, j. 

References : — (a) 4 Rep. 86 a; 11 A. and E. 
759; 3 P. and E. 681 ; 9 L.J.Q.B. 258 ; (1902) 
2 Ch. 759 ; 71 L.J.Ch. 835 ; 87 L.T. 405 ; 51 
W.R. 312; li.R. 6 Oh. App. 166; 40 L.J. Ch. 
126; 24 L.T. 209 ; 19 W.R. 833, Rel. on. 

(6-a) Easements Act (T" of 188H), S. lo — 
Claim for a right of way as an easement — 
Proof of enjoyment as an easement— False 
])lea of ownership of the way — Whether 
destroys acquisition of right of easement. 

In an action to oatabliah an ensenient of a 
right of way over a lane, the plaintiff should 
prove enjoyment of the way as an easement 
for the period of prescription. 

The fact that, in a previous suit, plaintiff 
falsely sot up his ownership of the way, will 
not preclude the acquisition of the right of 
eiiscment, which has to be proved by independ- 
ent evidence (a). Venkata Yarahia Dikshitar 
Y. Bubbaroya Pillai, 8 Ind. Cas. 502. 

Benson and Krishnaswami Iyer, j.i. 
Reference:—(a) IG B. 592, R, 

(6-6) Easement overriding S. 168, District 
Municipalities Act, whether possible. See A(3T 
IV OF 1884 (District Municipalities), 
No. 2, 7 M.L.T. 164. 

(7) See Natural Rights, No. 1,7 M.L.T. 
164. 

(8) Suit for partition — Prayer in the nature 
of an, whether can bo granted in second appeal. 
See Appeal (Second appeal). No. 3, 

6 Ind. Cas. 423. 

(9) Grant of. Sec COVENANT, No. 1, 12 C. 
L.J. 269. 

(10) Enjoyment and possession of buttress 
for more than twelve years — Effect. Sec 
ADVERSE POSSESSION, No. 7, 8 M.L.T. 282. 

(11) See ACT V OF 1882 (EASEMENTS). 

Eaaementi Act. 

See ACT V OF 1882. 

Ejectment. 

(1) Jnam lands in nr outside a zemindari — 
Right of Innmdars to eject. 

In the absence of any evidence of right to 
eject, the Inamdars will not be entitled to eject 
persons, who and whoso predecessors have been 
in possession for about 50 years. 
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E J ectment— ' ( Continued ) . 

' If thi) inam is in a /amindiri, the Inamdar 
cannot be in a better position, as regards the 
right to eject, tbikn the zemindar who created 
the iiiam. Efut if the iuam is situated outside 
a zamindari and is granted by (Tovernment, 
there would be no presumption in favour of the 
inamdar that he would bo entitled to eject. 
Maddu Yorrayya v. Yadulla Kangati Naidu, 
7 M.L T. 305. 

Benson and Krishnaswami Iyer, jj. 

References : — 11 209 and 23 M. 318 (321), 

R. 

(2) Ryoti land — XnininUar's riyht to eject the 
ryot and recover possession of land. 

A zamindar will not bo entitled to eject a 
ryot from a ryoti land and recover possession 
thereof. Narayanasami Naidu Garu y. 
Karaturi Yenkayya, 7 M.L.T. 30G. 

Benson and Krishnaswami Iyer, .i.i. 

(3) Rnjht to eject the tenant in Berar on non- 
payment of rent — Denial of lamllord's title 
in the plcadinys whether yives cause of 
action for, 

A tenant of land in Berar is liable to eviction, 
if ho persists in not paying the amount found 
due from him (whether as rent or revenue) in 
respect of land held by him, but before he is 
ejected, he should be given a reasonable oppor- 
tunity of paying the amount found due from 
him. 

The denial by the tenant of his landlord's 
title in the pleadings will not give the landlord 
a cause of action for ejectment, which he had 
not when he filed the suit. Rajaram y. Yithal, 
6 N L.R. 83 -C Ind. Cas. 927. 

SKINNER, A.J.O. 

lUjc rcnccs :- {a) (1896) 2 Berar L.J. 137, F; 
13 B. 323 ; 15 M. 125, H, (6) 15 B. 407 ; 13 C. 
96 ; 28 C. 135 ; 31 M. 261, F,; and 8 B. 228, 
Not F. 

(4) Fjjcctnunit suit —Defendant in possession — 
Admission of title in jdaintiff — Defeiuiant 
settiny up title by transfer from plaintiff — 
Onus of proof — What plaintiff ought to 
pi'ove. 

Where it is admitted, or has been proved, in 
an ejectment suit, that, within the statutory 
period (of 12 years), plaintiff was in possession, 
under title, of the land in suit, the defendant, 
who pleads his own title by transfer from the 
plaintiff, cannot rely upon his possession as 
raising a presumption in favour of that title, 
hut must prove the transfer which he alleges. 


Ejectment— (Co7tcZuded). 

Tn an ejectment suit, the plaintiff must prove 
a title to possession subsisting at the date of 
suit. Baliram v. Sitia, 6 N.L.R. 160. 

Stan YON, a.j.c.i. 

(4-a) Distinction between injunction and — 
English and Indian , Liaw— Duty of Courts in 
India. See CO-SHARERS, No. 4. 11 O-L.J. 189. 

(5) Suit in — Defendant's right to^put plain- 
tiff to proof of his title. Sec ACT VXII OP 1880 
(BKNCJAii Tenancy), No, l, 5 Ind. Cas. 291. 

(6) — , meaning of. See ACT IX OP 1883 
((Jentral Provinces Tenancy), No. 5, 6 
N.L.R. 95. 

(6-a) — of one not a party to suit— Revision. 
See CIV. Pro. Code (1882), No. 169-c. 8 Ind. 
Cas. 613. 

(7) Plaintiffs owning scpaiatc parcels of land 
“Trespass — Suit in— Misjoindci. See MIS- 
JOINDER, No. 3, 6 lud. Cas. 16. 

(8) Action in -Invalidity of notice — Objec- 
tion taken in second appeal. See TRUST, 
No. 3-5, 8 M.L.T. 435. 

Ejusdem Generis. 

Application of principle of. See ACT XVIIl 
OP 1879 (Legal Practitioners), No. 2, 6 
Ind. Cas. 313. 

Election. 

See A(^T II OP 1882 (TRUSTS), No. 3, 6 
N.L.R. 12. 

Emblements. 

No Law of, in India. See ACT VIll OP 
1885 (Bengal Tenancy), No. 48, IIC.L.J. 
87. 

Encroachment. ^ 

(1) Plans approved by Municipality and 
buildings erected — Burden of proving en- 
croachment — Enjoyment for long periods. 
Where the p 'aintiff has had buildings erected 
on the disputed sites for about nine and four 
years respectively, and notice was given to the 
Municipality before building and plans were 
submitted and no objection was taken, held^ 
that under the circumstances, the burden of 
proving the encroachment lay upon the 
Municipality. Tippabhotla Lakshml Nara- 
eamma v. The Municipal Council of Masuli- 
patam, 8 M.L.T. 290. 

Benson and Krishnaswami Iyer, .m. 

English Law. 

(1) Application of principles of English Law 
in construction of Wills. See WILL, No. 6, 3 
S.L.R. 186. 
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English Law — (Concluded), 

(2) English Common law, if to be applied in 
India. See MAHOMED AN LAW (GENERAL). 
No. 1, 14 C.W.N. 866. 

Equity. 

(1) Court’s power to introduce equities modi- 
fying statute law. See TRANSFER OF PRO- 
PERTY Acr, No. 32-a, 8 Ind. Gas. 3G4. 

Etoheat. 

Proof of right of. See CUSTOMS (PUN.JAH — 
[NHERITANCE AND SUCCESSION), No. 4, 18 
P.R. 1910. 

Estates Act. 

Sec ACT I OF 18G9 (OUDH). 

Estates Land Act. 

See ACT 1 OF 1908 (MADRAS). 

Estates Partition Act. 

See ACT V OF 1897 (BENGAL). 

Estoppel. 

(1) Estoppel — Signature on document as a 
witness — Knowledge of contents— Denial of 
lessor^s right — 'transfer of the toitness's 
right. 

The plaiiitlirs suit was for po.sseshioii of cer- 
tain property, on the ground that the plaintiff 
was its absolute owner. The defendant alleged 
that the plaintiff’s husband had relinquished 
the land in his favour, and that he was the 
absolute owner of that land. The defendant 
produced a lease purporting to have Ixjun execut- 
ed by himself in respect to the property in dis- 
pute, in which it was recited that the plaintiff 
had no title to the property but that the defend- 
ant was its owner. To this lease the plaintiff 
was .a marginal witnes.s. The Courts below found 
that she was aware of tfie contents of the lease. 
Held that the plaintiff’s title was not transfer- 
red by a mere recital in the lease, to the person 
in whose favour the recital was made. 

Held further that the plaintiff was estopped 
from denying the defendant’s right as against 
the lessees, hut she was competent to deny the 
defendant’s right as against herself. Baldeo 
Sahai T. Bunder Kuar, 7 A.L.J. GG4=^ 7 Ind. 
Gas* 264. 

STANLEY, C..T., and GRIFFIN, J. 

(2) Father maintaining suit in his individual 
capacity or in his representative capacity 
— Circumstances raising presmnptimi — 
Whether sons can raise the same plea as 
father raised in the former suit. 


: Eitoppel— (ConfwiMtfd), , 
j A suit was brought on a mortgage executed' 
i by the father of the first defendant in favour 
, of the first defendant’s daughter. The first 
■ defendant had brought a suit for declaration 
: that the mortgage has been discharged by his 
; father before his death. The suit was dis- 
mi.s.scd on appeal. 

I Ifeldt the question whether the sons of first 
' defendant are' nCw estopped from raising the 
i same pica of discharge as the father raised in 
i a former suit depends on the question whether 
I the father in the former suit sued in his repre- 
I sentative capacity as the manager of the family. 

The circumstances that the interests of the 

• first defendant and his sons were identical, it 

• being as much to their interest .as to his to free 
I the family land of the encumbrance, and that 
I the first defendant was the father of the family, 

' raise no presumption that the former suit \ias 
I on behalf of the family. Rangaaaml Iyengar 
I Y. Annathurai Iyengar, 8 M.L.T. 204 - 7 Ind. 

j Cas. 341. 

' Miller and abdur Rahim, jj. 

j (3) Kstoppeh- Judgment— Different ^wsition 
in litigation not allowed — Issue not raised. 
i A judgment is an estoppel upon a party, not 
' only in so far as it decides a question adversc- 
i ly to his claim or contention in the suit in 
j which it is rendered, but where it recognises 
1 or sustains his theory or claim, it estops him 
I from afterwards taking a different position in 
litigation with the same opponent (a ) . 

The present plaintiffs failed, in certain pre- 
vious suit'? instituted by the present defendant, 
on tho ground that he was prevented by plain- 
tiffs from realising his rents from the tenants 
on tho ground that tho holdings had been 
transferred by purchase to other persons : held, 
that tho plaintiffs could not now be .allowed 
to set up. in support of tho present suit, an 
absolutely inconsistent case in which they 
alleged that no right passed to the defendant 
under the sales to him ; and that the mere 
omission in the previous proceedings to have a 
distinct issue framed on the point, whether an 
occupancy right was transferable by custom or 
not, was not sufficient to save the plaintiffs 
from being estopped in the present suit, when 
I tho defence, which they took and auppocted in 
the previous suits, was absolutely inconsistent 
with tho existence of such a custom and when- 
tho existence of such custom, if it had been 
pleaded in those suits and maintained, would 
have been a sufficient answer to the claim then' 
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Estoppel— . 

put forward by the present dolepdant. Langat 
Eingh V. Rai Radha Kishen Bahajdur, 7 Ind. 

Cas. 781. ^ 

BiiETT and VINCENT, .i.l. 

Reference : — (n) 6 C.L.J. G21, Eel. on. 

(4) Evidence Act^ S. 115 — Kdop/jel — Ccui- 
prnmise decree. 

A decree parsed by consent or following on a 
-compromise is as effective as an estoppel be- 
tween the parties as a decree passed in a con- 
tested suit. A decree passed on a compromise 
may be binding on a co-defendant who was not 
a party to the compromise. Nanjappa alias 
Appaji Gowda v. Kempanna, 15 M.G.C.R. 
393. 

ISMAY, C. .T., and CHANDRASEKHARA 
AIYAU, .1. 

(5) Cestui quo trust concurring in a breach of 
trust— Pay**icnt by administrator with consent 
of next of kin— Effect. See ADMINISTRATOR, 
No. 1, 12 Bom. E.R. 53. 

(6) Denial of Saranjaindar’.s title - -Attorn- 
ment to successive Saranjamdars— Estoppel. 
See S\RANJAM, No. 1, 12 Bom. L. R. 208. 

(7) Transferee of a co-sharer — Application of 
doctrine of. See OCCUJPANCY RIGHT, No. 2, 
34 C.W.N. 779. 

(8) Elements of. See ClV. PRO. CODE (1882), 
No. 10, 5 Ind. Gas. 732. 

(9) Party obtaining benefit of erroneous order 
not to ask same to be disregarded. See Civ, 
PRO. Code (1882), No. 1 13, G Ind. Gas. 813, 

(10) — when arises. Sec EVIDENCE ACT, 
No. 35, 15 M.C.C.R. 122. 

(11) Acceptance of order of Court and action 
under it — Subsequent objection to validity of 
order — Estoppel. Sec AMENDMENT, No. 4-rt, 
8 Ind. Gas. 79. 

Evidence. 

(1) Supplementary Survey Records — Value 
to prove morttjage — Evidence Act, S. fi.5 (e) 
— Public documents, how proved. 

Held that Supplementary Survey Records 
containing an entry .as to a mortgage arc in- 
sufficient to prove the mortgage, in the absence 
of other reliable evidence (a). 

The proper way and the only way to prove 
an entry in the Settlement Records was to 
■obtain and put in evidence a certified copy. 
Ml Se Ban and otherg v. Mi Min Ya and 
otheri, U.B.R. (1909), 4th Qr., Evidence 19, 
Shaw, j. 

References (1904—06), Vol. II, 

Ev, 3 ; 2 L.B.R. 56, R. 


Evidence —(Continued), 

(2) Defamation^Defeimatory statement in affi- 
davit — Privilege — Suit for damages — 
Maintainability . 

There is no difference between evidence given 
in the box and the evidence on affidavit, in 
that they are both absolutely privileged, and no 
suit for damages will lie in respect^of evidence 
given therein. Adapala Adivaramma v. Ra- 
bala Ramaohandra Reddy, G Ind. Gas. 309 = 

8 M.L.T. 55. 

VVALIilS, .1. 

References B.L.R. 318 (328); 17 W.R. 

283; (1875) L.R. 7 H.L. 744 ; 45 L.J.Q.B. S ; 33 
Ti.T. 19G : 23 W.R. 931 ; L.R. 1 G.D. 540 (545), 
F \ 11 M. 177; Weir’s Grl.Rul. Vol. I, p. .561. ^ 
R. 

(3) Practice— Procedure — Trial of suit — 
Absence of defendujit — Plaintiff tendering 
only sufficient evidence to establish claim — 
Appeal— Right of plaintiff to be allowed to 
adduce all nis evidence. 

Where, at the trial of a suit, the plaintiff 
tenders only enough evidence to establish his 
claim owing to the absence of the defendant, 
and obtains a decree, and on appeal the 
appellate Court reverses the first Court’s decree 
on the ground that the plaintiff had not suffi- 
ciently proved his case, the appellate Court, 
before dismissing plaintiff’s suit, should give 
him an opportunity of putting on record the 
additional evidence which he had filed in Court 
but which be abstained from tendering owing to 
the defendant’s absence. Yalliammai Achi v. 
Maranen Pillai, 7 Ind. Gas. 494. 

W ADDIS and KrISHNASWAMI IYEH, J.i. 

(4) Deeds — Material alteration after execu- 
tion iind without privity of party to be affected 
by it— Effect — Whethbr it can be used in evi- 
dence — Deed., which have a continuing effect 
and deeds taking effect at once — Distinction. 
See AWARD, No. 1, 6 N.L.R. 1. 

(5) Jurisdiction of Court to admit evidence 
after decree. See GiV. I’RO. CoDE (1882), 
No. 232. 11 C.L.J. 26. 

(6) Usufructuary mortgage below Rs. 100 — 
Proof of debt — Admissibility in. See MORT- 
GAGE (Usufructuary), No. i, 7 A.L.J. 71. 

(7) Unregistered document which is compul- 
sorily registrable, how far admissible in. See 
Maintenance, No. 3, 7 M.L.T, 278. 

. (8) Misappreciation of—, whether a ground 
for revision. See CiV. PRO. CODE (1908), 
No. 59, 6 N.L.R. 49. 
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Evidence — (Concluded). 

(9) Lease — , want of registration — Admissi- 
bility in — Specific performance. See TjRASR, 
No. 13. 11 C.L.J. 648. 

(10) Power of appellate Court to admit evi- 
dence in appeal. See ClV. PRO. CODE (188*2), 
No. 217, 6 Ind. Cas. 196. 

(11) Power to allow fresh evidence to bo given 
in second appeal. Sec HINDU LAW (REVER- 
SIONER), No. 2, 5 Ind. Cas. GfO. 

(12) Value of Thak and Survey maps —Evi- 
dence of possession — Effect. See Act XV OF 
1891 (MUUSHIDAWAD). No. 1, G Ind. Cas. 392. 

(13) Misinterpretation of — Not considering 
loss of important document. See REVISION, 
No. 6. 97 P.W.R. 1910. 

(14) Construction of will —Admissibility of 
extrinsic evidence. See ACT X OF 1805 (SUC- 
(3ESSTON), No. 7, 12 Bom. L.R. 8G3. 

(15) Private arbitration— Applicability of 
rules of. See ClV. PRO. CODE (1882), No. 
206, 7 Ind. Cas. 333. 

( 16 ) Suit to sot aside a decree- False evidence 
— Maintainability. See Drcrke, No. 8, 15 
M.C.C.R. 286. 

( 17 ) Assumption by Court against evidence 
on record— Revision. See RKVrsiON, No. G, 
127 P.L.R. 1910. 

(18) Claim against estate of the deceased — 
Uncorroborated evidence of plaintiff —Value. 
See Promissory Note, No. 6, 12 C.L.J. 170. 

( 19 ) Evidentiary valueof statements in District 
Manuals — Proof of custom. See LANDLORD 
AND Tenant, No. 53. 8 Tnd. Cas. 330. 

( 20 ) Chitta — Admip#ibiJity in. See RES 
Judicata. No. 23-a, 8 ind. Cas. 715. 

Evidence Act. 

(1) Nature and scope of. See GUARDIAN 
AND MINOR, No. 7, 86 P.W.R. 1910. 

(1-^.) Ss. 10, 13, 18, 21, 33. 41, 43, 45, 155, 
167. See GUARDIAN AND MINOR, No. 7. 86 
P.W.R. 1910. 

(1-6) S. 13— See No. 1-a, supra, 

(1-c) S. IS — See No. 1-a, supra, 

(1-d) S. 21— See No. l-a, supra. 

(2) S, 32 (5) — Pedigree filed in settleiuent | 
Court — Admissibility in evidence of such 
pedigree without proof — Evidence Act (I of 
1872), S* 32 (3) — Admission used as evi- 
dence of facte stated therein — Biwaj-P 
am, good evidence of cjistom stated therein 
— Second appeal^ finding of fact based on 


Evidence Aot — (Continued). 

evidence cannot he disturbed in -—Adverse 
possession from mere mutation of names in 
favour of guardian, 

A pedigree filed at the time of the regular 
settlement and accepted by the settlement 
Court is not aimissiblo in evidence, unless it 
is proved how the pedigree was prepared, whe- 
ther it was based upon the statement of a 
person since deceased and whether such person 
had special means of knowledge. 

Where a finding of fact has been arrived at 
by tbo lower appellate Court on an admission 
previously made by one of the parties, the 
finding is good and valid and cannot be dis- 
turbed in second appeal. 

Where a minor was entitled to a property of 
which the mutation of names was effected, not 
in his favour, but in favour of a person who 
was actually his guardian and not really enti- 
tled to the property on his own behalf, such 
person cannot be considered to be in adver.se 
possession. Mohammad Azim Khan v. BriJraJ 
Singh, 8 Ind. Cas. 728. 

Evans, j.c. 

(3) Ss, 32, 34 — Collection pajyers, adjnissibi- 
lity of. 

The fact that collection papers may be admis- 
sible under S. 34 of the Evidence Act does not 
prevent their also being admissible under S. 32 
of the Act, if the conditions prescribed by S. 32 
arc established. Bhaba Sundar! Devi v. Taira 
Nasya, G Ind. Cas. 3G9. 

Jenkins, c.j. and Doss, j. 

References : — 11 C. 407 ; 28 B. 294, Kxpl. 

( 4 ) S. 32 (J) — Recital as to ownership — Reci- 
tal in a document relntiiuj iwt to suit land 
but to neighbouring land. 

Where the question was as to who was the 
owner of a certain land ; 

Held, that a recital in a document dealing 
with the neighbouring land that the land in 
question belonged to the plaintiff was not legal 
evidence. Nor was it admissible under S. 32 (2) 
of the Evidence Act. /a re Daddamaneni 
Rarayanappa, 8 Ind. Cas. 268. 
Krishnasw\mi Iyer, j. 

Reference : — 23 B. 63, 'not Appr, 

(4-rt) Ss. 32 (5), 90, 115— Statements about 
the birth and death of relatives— Admissibility 
under S. 82 (6) — Presumption in favour of 
old documents if applicable to copies. See 
Benamt Transactions, No. l-n, 7 Ind. Cas. 
218. 
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Evidenoe hoi— {Continued), 

(5) 5. 33 — Witness dying after e^vnmination- 
tn-chief, but before cross-examination — Ad‘ 
missibility of evidence — Value. 

Tho plaintiff was examincd-in-chief. but died 
before cross-examination. Tho question was as 
to the admissibility of his evidence. Held 
that, without going so far as to hold that the 
evidence is altogether inadmissible for any 
purpose, because the cross-examination was not 
completed (a), it is clear that the principles 
underlying S- dd. Evidence Act, points to the 
conclusion that such evidence ought not 
ordinarily to be acted upon {b). Rose bHbs 
Hagi V. Yadala Pillamma, 7 M.L.T. 41=^11 
Cr. Tj.J. 145-= 5 Ind. Cas. 512. 

BKNSON and AHDUR RAHIM, J.T. 

Referejues :—{a) Wigmore, Vol. 11, p. 1742, 
R, (h) 5 G.W.N. ccxxx, F, 

(5-a) S. 33 — Deposition in suit against widow 
-Value of deposition in subsequent suit against 
reversioner. See WITHDRAWAL OF SUIT, 
No. 2, 7 Ind. Cas. 892. 

(5-6) S. 33 — Sec! No. 1-a, supra. 

( 6 ) S. 34^ Account books, entries, hotr to be 
proved — Limitation Art (.YK of 1877), 
iSs. 19, 20 Achwwledgment — Admissio7i 
should be of distiiwt liability in dispute, 
not any liability — Payment of interest — 
Where debtor liable in 7'espect of several 
transactions — Appropriation of interest to 
several debts, 

lb is es.sential in every case, where reliance 
is placed upon books of account, to establish 
that they have been regularly kept in the 
course of business. They need not be written 
up from moment to moment, or from day to 
day (a). 

But it is obvious that, if they have been 
written up casually once a week or a fortnight, 
though they may be admitted in evidence, 
they do not possess tho same claim to confi- 
dence that attaches to books entered i^p from 
day to day or from hour to hour as transactions 
take place (6). 

The proper procedure to follow is to call the 
clerk, who has kept the accounts, or some 
person competent to speak to their genuineness, 
to prove that the books have been regularly 
kept and that they are generally accurate (c). 

Where certain account books wore produced 
in tho original Gourt by the plaintiff, and all 
that was proved was that they were in the 
hand-writing of his father, and the books wore 


Evidence Act — (Continued), 
not even examined in detail in the original 
Court, and the partioular entries upon which 
the plaintiffs relied were not selected and 
exhibited : 

Held, that the entries ought to have been 
pointed out and proved, and evidence should 
also have been given in detail as to the character 
of the books themselves. ' 

An acknowledgment under 8. 19 of tho 

Limitation Act, 1877, need not bo expressed 
and may be left to implication ; but it must be 
a necessary implication from the words used 
that the person acknowledging was referring to 
and admitting the distinct liability in dispute 
and not any liability (d). 

Therefore where A, who was indebted to B 
in respect of eleven dllforent transactions, wrote 
a letter to the effect that the money of the 
addressee would be paid : Held, that, the terms 
of the letter not being specific enough to 
indicate whether the acknowledgment related 
to one or more of these transactions, it was 
not sufficient to save the claim in respect of 
any of them from the bar of limitation. 

8. 20 of tho Limitation Act, 1877, did not 
expressly refer to tho case of payment of a sum 
as interest, when more than one debt was due 
from debtor to tho creditor. 

When there are two debts and payment of 
interest has been made by the debtor without 
.specification, it may save either a debt from 
limitation. 

Tho amount due as interest from a debtor to 
a creditor in respect of eight different transac- 
tions was Rs. 307 when Vi. payment of Rs. 200 
w<as made towards interest. Tho sum paid 
was sufficient to discharge the whole of the 
interest due on tho lAst seven debts amounting 
to Rs. 175 .tnd there w.‘i..s a balance of Rs. 25 
left which might be deemed as part payment 
of interest on the first sum due : 

Held, that the inference was perfectly legiti- 
mate that the payment might reasonably bo 
attributed to all the debts which were thus 
saved from limitation. 

If tho plaint shows the ground of exemption 
from limitation, the requirement of 8# 50 of 
the G.P.G. ol 1882 is satisfied ; but this does 
not preclude the plaintiff from taking another 
and an inconsistent ground to get over the bar 
of limitation, if be believes that the latter is 
tho true ground, and he is entitled to urge that 
the suit is not barred by limitation for a reason 
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different from the one assigned in the plaint. 

Hingu Miya y. Heramba Chandra, 8 lud. 

Gas. 81. 

MOOKEUJEE and SHARF-UD-DIN. JJ. 
References (a) 27 G. 118 (P.C.); 26 I.A. 
254 ; 4 C.W.N. 417, Rel. (6) 4 B. 576. R. 
(c) 6 M.I.A^ 88 (98), F. (d) 9 Bom. L.R. 
950, Rel. 

(6-a) S. 34 — Proof and corroboration of bahi 
Kicjonnt. See ACCOUNT, No. 8. 80 P.R. 1910. 
(6-5) S. 34. See No. 3, supra. 

(0-c) S. 35. See No. 7, supra. 

(7) Ss. 35, 6’j, yo— Ordinary correspoiule^tce 
conducted by officials, lohether conies within 
the meaning of S. 35 — Senmdary evidence 
— When admissible in evuieiwe. 

S> 35 does not apply to ordinary correspond^ 
cnee, though that correspondence might be 
conducted by otTicials, for the entries must be 
in something which is either *'a book, register, 
or record,” and they must be made “ by public 
servants in the discharge of thoir official 
duties.” 

S. 90 cannot apply unless it is shown that 
the original has been lost or destroyed. Jijoya 
Bai Sahiba v. Yengalakshmi Ammal, 7 ALL. 
T. 117 = 5 Ind. Gas. 827. 

WHITE, c.J. and MUNUO, J. 

References (a) 6 C. 886 and 22 A. 294, R. 

(8) S. 36 — Topographical Surey map — Ad- 
missibility in evidence — Value as evidence — 
Presumption that entries are correct — 
Jioiuidary dispute— Jungle laiul — Duty of 
Court to settle boundary, when evidence in- 
sufficient — Second appeal — Civ. Pro. Code 
(Act XIV of 1333), S. 53 -Error of law. 

When the question was in which of two ad- 
joining villages — the boundary line between 
which admittedly corresponded with the bound- 
ary line between two pergunnahs— the land in 
dispute was included, 

held, that a Topographical Survey map of 
1869, in which the boundary line between the 
two Pergunnahs was given was admissible in 
Evidence under S. 36 of the Evidence Act. 

When pergunnah boundaries are found 
entered in such map, the presumption is that 
they were so entered in pursuance of instruc- 
tions received. 

S. 36 of the Evidence Act does not require 
that the authority, under which a map is 
prepared, must be authority given by statute. 

37 


Evidence Act— (Continued). 

Assuming that topographical survey maps 
were not prepared for revenue purposes, they 
arc official documents prepared by. competent 
persons, and with such publicity and notice to 
persons interested, as to be admissible and 
valuable evidence of the state of things at the 
time they were made. They are not conclusive 
and may be shown to be wrong, but in the 
absence of evidence to the contrary, they may 
be properly judicially received in evidence as 
correct when made (a). 

In cases of boundary disputes, the fact that 
no satisfactory evidence as to possession is ob* 
tamable, does not relieve the Court of the duty 
I of settling the boundary line on the evidence 
! before it (5). 

Jfeld, on second appeal, that, in the absence 
of better evidence, the lower appellate Court 
erred in law in not accepting a Topographical 
Survey map as evidence of possession at the 
time the map was made. Oajhoo Damor Singh 
V. Kotwor Jagatpal Singh, 11 C.W.N. 230 -=9 
C.L.J. 415. 

BketT and (iUFTA, J.I. 

Refefe9ices :—(a) 7 C.W.N. 193 = 30 C. 291, 
R. (b) 21 0. 504, F. 

(9) Ss. 40, 44 — , Decree under S. 32, Agra 
Tenancy Act — Right to plead that it was passed 
without jurisdiction. See RES .JUDICATA, 
No. 9, G Ind. Gas. 98. 

t9-a) S. 41. Sec No. I'rt, supra. 

(9-5) S. 43. See No. X-a, supra. 

(9-c) S. 41. See No. 9, supra, 
ifi-d) S. 45. See No. 1-a, .mpra. 

(10) S. 57 (7) — Interpretation of. See. CiV. 
PUO. CODE (1908), No. 72, 5 Ind. Gas. 637. 

(11) Ss. bi, 58 (2) — Judicial notice of facts of 
public history. See LlDEIi, No. 1, 14 C.W.N.^ 
713. 

(12) S. 68. Sec JUKISDIUTION (CENERAL), 
No. 5, 12 Bom. L.R. 712. 

(12-a) S. 58 (2). Sec No. 11, supra. 

(12-5) S. 66. See No. 7, supra. 

(13) S. 65 (e ) — Public documents how proved. 
See Evidence, No. 1, U.B.R. ('lOOO), 4th Qr , 
Evidence 19. 

(13-a) S. 68 — Essentials of attestation — 
Postion of scribe. See ATTESTATION, No. 4a, 

6 N.L.R. 162. 

(18-5) Ss. 68, 69, 70 — Co-executant if may 
attest execution by others. Sec TRANSFER OF 
Property ACT, No. 38, 14 C.W.N. 1046. 
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Evidence Act — (Oontinued) . 

(18-c) S. G9. See No. l3-/i, siiprat 

(13-rf) S, 70. See No. 13-rt, supra, 

(14) S. Ancient document — Applicability 

to originals and copies. 

S. 90i Evidence Act, ii) not limited to cases 
in which the document is actually produced in 
Court, and conacquontly. secondary evidence 
of an ancient document is admissible, without 
proof of execution of the original, when the 
document is shown to have been lost and to 
have been last hoard of in proper custody. 
Sawan Singh v. Karim Bakah, 93 P.R. 1910 
(Civ.). 

Johnstone, ./. 

References : — 6 C. SHO, V. ; 22 A. 294, R, 

(l4-a) S. 90. Sec Noa. 4n andl , supra. 

(15) S. 91 — Deed declaring or effecting parti- 
tion — Registration — Admi.s.sibility of unregis- 
tered deed. Sec PARTITION, No. 10, 6 Jnd. 
Cas. 340. 

(10) S. 9:^— Oral evidence Collateral agree- 
m-ent — Mortgage deed - VnriatioJi of terms 
— Mode of paipnent. 

After the execution of a mortgage deed, the 
parties thereto arranged that the mortgagee 
would be placed in possession and authorised to 
receive the profits in satisfaction of his dues 
under the mortgage : 

Held, this was not an agreement contradict- 
ing, varying, adding to or subtracting from 
the terms of the original contract but merely 
providing means for the satisfaction of the bend, 
and could he proved by oral evidence. S. 92 of 
the Evidence Act did not apply (a). Kamala 
Saha! v. BabuNundan Miran, 11 C.L J. 39=^ 
2 Ind. Cas. 13. 

MOOKERJEE and RICHAROSON, JJ. 

References:—^ All. 392 ; 11 C. 48G ; 18 All. 
1G8, F. 

(17) S. 02‘ ~ Sale-deed — Cmstruction — Oral 
agreement to treat it as a mortgage — Agree- 
ment cnnjwt be proved unless frauds etc,^ is 
alleged. 

Whore parties enter into a sale-deed, it 
is not competent to them to prove a contem- 
poraneous oral agreement to reconvey the pro- 
perty sold on payment of the sum advanced, in 
the absence of fraud, misrepresentation, or 
failure of consideration, etc., rendering the sale 
invalid. 

Where one party to a contract does not agree 
any of its stipulations, and the other party 


Evidence kei— (Continued), 
induces him, not indeed to agree to it. but to 
agree to its formal insertion in the written 
contract, by representing that the stipulation 
in question wold be in reality treated by him 
as a dead letter, it cannot be enforced, because 
the party induced had never assented to it and 
its inclusion in the written contract was the 
result of misrepresentation. 

It was the result of a mis-statement of the 
intention of the party inducing, and such a 
mis-statement is one of fact and an action of 
deceit may be founded on it. Sangira If alappa 
V. Ramappa Sangappa, 11 Bom. L.R. 1130 
=34 B.69. 

ChANDAVAHKAR and HEATON, JJ. 

(18) S. 92 -‘Registered lease — Subsequent 
alteration by oral agreevumt -Agreement to 
he infei red from conduct. 

No oral agreement is admissible under sec- 
tion 92 of the Evidence Act to vary the rent 
fixed by a registered lease. 

An agreement is none the less oral , because 
it is to bo inferred from the conduct of the par- 
ties. Lakhatullah Sheikh Bishambur Roy, 
GInd. Cas. 577. 

Jenkins, c. j. and Doss, j. 

(19) S. 92 — Decree of Civil Court — Evidence 
of subsequent oral agreement rescinding or 
modifying — Admissibility, 

Under no circumstances is evidence admissi- 
ble to prove the oxi.stence of a distinct subse- 
quent oral agreement to rescind or modify the 
decree of Civil Court, S.*92, Evidence Act, 1872, 
forbids the reception of such evidence, whether 
the decree be treated as a document embodying 
the terms of a disposition of properly or not. 
Karansin^h v. Kanhailal, 0 N.L.R. 123. 
Stanyon, a.j.c. 

(20) S, 92 — Sale-deed — Repi’esentatimi that 
the deed would not be^enforced as a sale- 
deed — Mortgage deed — Evidence — hidian 
Contract Act (LX of 1872), 8, 17 (3)— 
Fraud — Proofs 

In a suit for a declaration that an apparent 
sale-deed executed by the plain till was a mort- 
gage and for redemption, the lower Courts 
.allowed the plaintiff to adduce evidence to 
prove that the defendant, at the time of the 
execution of the sale-deed, represented to the 
plaintiff that the sale-deed would not be 
enenforced as such : 
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Held that no evideaco of a coutcmporaneous 
AgreementL, or promise, or representation in- 
consistent with the written document could be 
admitted. 

It was contended that the ropresoutation 
found proved amounted to fraud as defined in 
S. 17 (Sh Qpntfftct Act. 

Ilcld^ overruling the contention, that there 
was no finding thit the defendant, at the time 
of making the representation, had no intention 
of performing it. He might have made the 
promise in good faith and changed his mind 
afterwirds, when he found the value of the 
property in dispute had increased and that it 
was more advantageous for him to roly upon 
the sale evidenced by the written document 
than upon the mortgage which the plaintiff 
alleged was the real agreement between the 
parties. Dagdu Sadu Nahavi v. Nama Salu, 
12 Bom. L.R. <J72, 

SCOTT, C.J. and BATCHKLOU, J. 

(21) S. 9-2— I). 3 ed of gift '-Agreement contrary 
to the terms of the gift — Evidence to prove the 
agreement. See LIMITATION ACT (1877), 
No. 69, 5 Ind. Gas. 497. 

(22) S, 9'i — Conteinpornneom oral nqteemetit 
— .Icf.s and conduct of parties — Accepta}ice 
of rediu'ed rent — Waiver, 

Per Curiam, — The acts and conduct of the 
parties can only be proof either (1) of a coiitem- 
poranenus oral agreement varying the terms of 
the registered contract, or (2) of a subsequent 
oral agreement having the same clicct. In the 
'former case the evidence is excluded by S. 92 
of the Evidence Act, *nd in the latter ease by 
proviso 4 to S. 92 {a). 

Per Gupta f J- — The mere acceptance of a 
•reduced rent, though it may amount to a full 
accxuittance of rent for the particular year or 
years for which the rent w.is paid, docs not 
operate as a binding contriict botwooii the 
parties without proof of the agreement which 
iormed the basis of the reduction granted. 
Radha Raman Chowdhuri v. Bhabani Prosad 
Bhowmik, 12 G.L.J. 439. 

RAMPINI and GUPTA, J.I. 

References : — (a) 24 Gal. 20 ; 25 Cal. 603 * 28 
Gal. 25G ; 22 M. 261, R, 

(23) 8. Proviso (4» — Registered kabtiligat 
— Oral agreement, if admissible to’ prove \ 
modification, 

A subsequent oral agreement, by which the 
plaintiff would get the money for costs and 


Evidence kci— (Continued), 
wasilat and would make a deduction from tho 
rent corresponding to the amount received, is 
not admissible in evidence under Ji’rovi so (4) cf 
8. 92 of the Evidence Act to prove modification 
of terms of a registered kabuliyat. Banku 
Behapy Banyal v. Shama Churn Bhattachar- 
Jee, 12 G.L.J. 442. 

O’KlNEALY and GUPTA, J I. 

(23-a) S. 92 — Alteration of terms of register- 
ed lease— Oral evidence — Ccnduct of parties — 
Payment of reduced rent — Evidence whether 
admissible. See LaNDLOUD AND TKNAN'l’, 
No. 61, 8 Incl. Gas. 47. 

(24) S. 92 (1) — Pre-emptor can show that 
transaction if really one of s.ale and ostensibly 
a mortgage. See Puf:-EMPT10N, No. 1, 167 
P.W.R. 1909. 

(24-a) S. 92, proviso (2) —Rent kept in abe- 
yance ill kabuliat — Admissibility of evidence to 
prove reason. Sec LANDLOHD AND TENANT, 
No. 39, 7 Ind. Gas. 721. 

(23) Ss. 92, 99— V redemption, su'd for — Rvi- 
deuce to show the real nature of a fransae- 
tion — Mortgage in form but realty a sale- • 
Pre-emptor not a party to the instrument — 
Party to an instrunuoU not entitled to ifier 
eihdence to contrad'icl the terms of a docu- 
ment. 

In a suit for pre-emption, b.ased on a mort- 
gage deed, on the allegation that the mortgage 
was really a sale but thrown in that form in 
order to defeat pre-emption, the contention 
was that oral evidence should not have been 
admitted to show that the parties to the deed 
intended a sale and not a mortgage : 

Ifeld, that, under Ss. 92 and 99 of the Evi- 
denre Act, evidence could be given by tho pre- 
emptor to show the real ri.iture of the tran'jac- 
tion, he being no party to tho instrument. 
Chhutko Y. Jugga Singh, 8 Ind. Gas. 501. 
Lindsay, o.a.j.c. 

References: -22 A. 149; 27 T-A. 58; 4C.W.N. 
153; 11 0.0. 176; G.A. No. 247 of 1904; X 
O.C. 216, R. 

(26) Ss, 9H and .94 — Document, construction 
of — Amb'ufu’ity—Oral evidence as to con- 
tents of document, 

Tho plaintiffs owning two wells- -Naiwala 
and Shahwala in a single khata No. 3, consist- 
ing of 814 kanals, 14 marlas sold land out of 
the khata which they described as half of well 
Naiwala, area 407 kanals 7 marlas, i.c,, half 
of the whole khaia^khata No, 3, jama 
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Rm. 1*2-8 (i.tf., tbc jama of half well Naiwala 
alouc) and putting;; the price at Rs. 2,500, they 
sold, in addition to the land, the rights appur- 
tenant to well Naiwala ; well Shahwala was 
not mentioned. They claimed possessions of 
land of well Shahwala, on the allegation that 
the defendants had sued for pre-emption and 
got a decree for full half of the hhnta, i.e., half 
of both wells and of the land attached to both 
and executed the decree and obtained mutation 
without their being impleaded a party to the 
suit, while they had not sold any land of well 
Shahwala. The cbiim was dismissed on the 
ground that it amounted to a claim for rectifi- 
cation of a deed which could not bo allowed 
under S. 31 of the Specific Relief Act, there 
being no mutual mistake about the terms of 
the deed, and that the amount of the price 
w.'j.i unimportant. Market price of the half 
kJiftfa was apprised by a local commissioner 
appointed by Court at Rs. 4,000. 

ffeld that the claim was not one for rectifica- 
tion of the deed, and that the plaintiffs were 
eiititlod to a decree. Ghulam Murtaza Y. 
Fateh Shah, 130 P.L.R. 1910. 

JOHNSTONK, .1. 

(27) Ss.ff3i{f4, 9G Hand note — Stiim- 
lation to pay intet cst— Interest whether 
monthly or annual^ extrinsic evidence to 
prove. 

A hand-note contained a stipulation to pay 
interest at 2.J per cent., but did not mention 
whether that interest was to be calculated 
annually or monthly or otherwise. 

Held — That evidence was properly admit- 
ted to show that tbc words meant that the 
interest should bo calculated monthly (a). 
Monmotha Nath Chaudhury y. Nabln 
Chandra Sanyal, 14 G.W.N. 1100. 

Gaknouff and Richardson, .tj. 

Reference :—( a) W.R. (1864;, 379, h\ 

(27-a) S. 94. See Nos. 26 and 27, supra. 

(28) S. 95. See CONTRACT ACT, No. 32, 7 
M.L.T. 392. 

(2S-a) S. 95. See No. 27, supra. 

(28‘h) S. 96. See No. 27, supra. 

(2S-c) S. 99. See No. 25, stipra. 

(*29) N. 107 — Claim ns representative of one 
unheard for fifteen years — Onus of proof. 

Where certain persons contended that they 
wore the representatives of P, a person unheard 
of for over fifteen years who was a descendant of 
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V and who, if he had survived T, the last female* 
owner, would have been a reversioner of V, and 
that in consequence they were entitled to a 
share in V’s properties, held that the onus of 
proving that P survived T lay upon them* 
Thiagaraja Mudaliar v. Kandasaini Mudaly,. 
6 M.L.T. 153 = 2 Ind. Gas. 977=19 M.L.J. 
502. 

BF.NSON, OFFQ. C.J. and BAKKWBLL, J. 

References .—23 B. 296; L.R. 5 Ch. Ap. 139, 
152 = 22 L.T. 111 = 19 L J. Oh. 316 = 18 W.R. 
303 and 35 C. 25 = 11 G.W.N. 883 = 5 C.L.J. 
649, R. 

(30) S. 107 — Nature of presumption under — . 
See PARTITION, No. 8, 11 G.L.J. 580. 

(31) S. JOS -Presumption as to death. 

The presumption of death under S. 108 of the- 
Evidence Act is a pre.sumption that the man 
was dead when the question was raised, that is, 
at the date of the suit, and not at any earlier 
period (^). 

The English law is otherwise (b). Narki v. 
Phekla, 11 G.L.J. 138 = 14 G.W.N. 341 = 37 C. 
103 = 5 Tnd. Gas. 709. 

STEPHRN and CllATTERJKE, JJ. 

References (n) 35 C. 25 -- 11 G.W.N. 883 ; 33- 
C. 173, Doubted and F. (b) 6 Gh. App. 139, R. 

( 32 ) .S'. I OH — Vnhenrd of for seven years — 
Presumption of death— Presumption as to 
the time of death — Burden of proof — Effect 
of admitting absentee's death. 

S. lOS of the Evidence Act raises a presump- 
tion of death at the end of a continuous 
absence of seven years, and not at the time 
when the question is raised or the suit is insti- 
tuted. The party, on whom the biirdou of 
proving the life of tbc absentee lies, cannot get 
rid of that burden by admitting the absentee’s 
death at some subsequent time. Akbari y. 
Bashir All, 8 Tnd. (!as. 55. 

Karamat IIcsain, j. 

Refereiues .—35 C. 25 ; 5 G.L.J. C49 ; 11 C. 
W.N. 883 ; 14 G.W.N. 341 ; 37 C. 103 ; 11 0. 
L.J . 138 ; 5 Ind. Cas. 709 ; 33 G. 173 ; 2 G.L.J. 
236 ; 15 M.L.J. 317 ; 7 Bom. L.R. 892 ; 2 A.L. 
J. 798 ; 10 G.W.N. .33 ; .32 I. A. 177 ; 2 Ch. A. 
139 ; 39 L.J. Ch. 316 ; 22 L.T. Ill ; 18 W.R. 
303 ; 8 Bom. L.R. 226, R, 

(33) S. 110 —Person in possession — Effect of 
mutation after inquiry by Revenue officer. 
See Customs, (Punjab— Inheritance and 
Succession), No. 3 , 120 P.w.R. 1909. 
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E vldeaoe"Aet — ( Continued ) . 

(34) S, 112 — Legitiinaci/— Period of iddat 
— Marriage of Miihaminadan woman after 
liddat hut before delivery — Child born 280 
■days after divorce or death of husband but 
less than sije months after her re^ marriage 
— Muhammadan Law, 

Held^ that tho ordinary period of idtlat for 
IVIuhammadan woman is throe months from the 
•date of her divorce or from de.)*th of her hus- 
band. But if she bo in tho family way at tho 
timo of happening of either of these two events, 
the period of iddat extends to tho date of deli- 
very of a fully or partly formed child, whether 
it takes place before or after expiry of three 
months. A re-marriage before expiry of iddat 
Js void ; but it is irregular and not void if it 
takes place after the iddat period is over but 
•before delivery. 

In the last mentioned case a child, born more 
than 2S0 days after the divorce by her first 
■husband or his death, but less than six months 
after her re-marriage with the second husband, 
ds to bo considered legitimate under S. 112 
of Act T of 1872 and is entitled to inherit her 
mother’s second husband’s property, parti- 
rularly where ho admits the child to bo his (a). 
JNurul-Hasaii v. Muhammad Hasan, 107 P.W. 
B. 1910.^78 P.R. 1910-^140 P.L.R. 1910. 
Arthur Reid, c.j., and Johnstone, .t. 

References: — {a) {X.i M.I.A. 91); (34 Bom. 
Ill); and C. 6 P.R. =25 P.W. R. 1908), -l^;prov- 
edand Referred to, (G, 29 P.R. = 34 P.W.R. 
1909) and 10 All. 289, Dins, from, (G. 79 P.R. 
= 133 P.W.R. 1907), n, 

(35) S. 115— Scope, See TRANSFER OP 
PROPERTY ACT, No. 10, 12 Bom. L.H. 157. 

(36) S. 115-EfIect^l S. 258, G.P.C, (1882). 
See GlV. Pro. Code (1882), No. 123, 12 Bom. 
L.R. 68G. 

(37) S. 115. See TRANSFER OF PROPERTY 
ACT No. 11, 7 A.L.J. 967. 

(38) S. 1 16. See No. 4-a, infra. 

( 39 ) R. 116 — Bonami transactions— Tenant 
— Defence of bena mi, iwt avtiilahle. 

A tenant cannot deny tho title of the land- 
lord from whom he has been holding, and to 
whom ho has bound himself to pay rent, either 
by alleging that he is a mere beuamular, i.e., 
an agent or .trustee for some one else not men- 
tioned in the lease or rent-note, or in any other 
way, S« 116, Evidoucy Act, applies to benami 
transactions also. Meer Jangoo v. Ghote Sahili, 
6N.L.R. 161. 

SKINNER, A.J.C. 

References: — 24 W.R. 44, Diss.‘, 7 B.L.R. 
720, 6 M.I.A. 63 (72), B. 


Evidence Act— (Concluded). 

(39-0)8.156. See No. I -a, supra. 

(40) S. 157. See No. 1 - 0 , 

Evidence Act (Mysore). • 

(1) Section 91 — Exclusion of oral by docu- 
mentary evidence — Unregistered document 
— SiK’cific performance. 

Section 91 of the l^Widence Act is no bar to 
the reception of secondary evidence in the case 
of a dcruuient which remains unregisteicd 
through no fault of the person in \vbose favour 
it has been executed (a). 

An unregistered dccuinent, the registration 
of which is compulsory, can be admitted iii 
evidence for the purpose of obtaining spccilic 
performance of the contract, the terms of which 
it embodies and for the breach of which the 
action is brought (6). Yeranna v. Kenga 
Boranoa, 15 M.C.C.R. 216. 

Stanley ism ay, c.j. and Krishna 

RAO, J. 

References: — (a) (1800) 14 ^lad. 65, F. (hj 
(1907) 17 M.L.J. 218, F. 

(2) S. 92 — Lease in wi lting — Otai evidence. 

Where a party holds land under a written 

agreement, parol evidence cannot be received 
of the fact under whom he came into posses- 
sion. Rudre Gowda v. Kalamma, 15 M.C.C.R. 
11 . 

STANLEY ISMAY, C.J. and S. S. SKTLUK, J. 

(3) S. 110-^1 iurden of proof, 

Plaintill sued for recovery of certain articles 
as owner, alleging that the defendant was in 
possession thereof by sullcrauce. 'Phe defend- 
ant set up his own title. 

Held, that the burden of proving that the 
defendant was not the owner was on the plain- 
tiff. Lakshamma v. Sike Bore Gowda, 15 
M.C.C.R. 118. 

Nanjundayya and Krishna Rao, jj. 

(4) S- II a — Kstoppel — When arises. 

S hypothecated certain immoveable property 
to V’s father ; and for recovery of money due 
thereon V suedS’s minor son with bis mother 
N as guardian ad Litem and obtained a decree. 
In execution of this decree, mortgaged pro- 
perty was brought to sale. N alleging that she 
nberitod the property from her father and 
that her husband (S) had no* right to hypothe- 
cate it to V’s father, sued for a declaration that 
the said property was not liable to be attached 
and sold in execution of the decree. The 
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Evidence Act (Mysore) — (Concluded), 
dofcnco waB, amonf; other things, that N was 
estopped from bringing this suit, firstly because 
she had hersqlf paid interest for the mortgage 
debt ; secondly because she omitted to plead in 
the first suit that her husband had no right to 
the mortgaged property. 

Ifeld^ that the question of estoppel did not 
arise at all inasmuch as the act or omission 
of the plaintiff neither caused nor permitted 
the first defendant (V) to act upon the strength 
of the representation therein made or implied. 
Nan Jama V. Yisweswara Gowda, 15 M.C.G. | 
R. 122. I 

NAN.IUNIJAYVA and SETLiUR, JJ. j 

Exchange- | 

Deed of — Registration, See CO-SHAUEUS, | 
No. 1, U5 R.VV.R. 1909. j 

Excise Act (Mysore). | 

(1) Rules, Part II, Rule XXI, Cl. 0>), Sub- ; 
clause (lUj prohibiting a licensed reiulor | 
of toddij from Iwvinij interest in the sale of ' 
nirack — Parfnri ship bettreen toddy vendor | 
and at rack ? endor. | 

K entered into an agreement of partnership I 
with V in the l)usine.ss of vending toddy and 
arrack. In accordance with this agreement, K 
obtained a license for vending toddy, and V 
a license for vending arrack in the same locality. 

At the time this partnership agroement was 
entered into, there was a rule under the Excise 
Act prohibiting a licensee for sale of toddy from 
having any interest in the sale of arrack and 
vice versa. In a suit by K against V’s heirs 
for the winding-up of the partnership business 
and for an account, held^ that the agreement 
of partnership, being in viol.ition of the Excise 
Law, was opposed to public policy, and, there- 
fore, void (a). Kale Gowda v. Hanumiah, 
15M.O.C.R.‘23. 

Krishna Rao and Sethur, j.t. 

Reference: — (a) (1900) 24 M 401, F, 

Execution of decree. 

(1) Attachment of decree — Failure of attach- 
ing creditor to execute the attached decree 
— Attached decree barred by limitation — 
Bight of decree-holder to claim damages 
from attoching creditor — Damages. 

A decree obtained by plaintiff against one K 
was attached by defendant, who hold a decree 
against plaintiff. The defendant did not exe- 
cute the decree attached and allowed it to be- 
oome barred. In the suit by plaintiff for dama- 
ges against defondant, the latter contended. 


Execution of deoree^lCofRinued). 
inter alia that plaintiff was not entitled to 
damages as he could have executed the decree 
himself: 

Held, that the attachment of plaintiff's decree 
by defendant did not prevent plaintiff from 
executing it, and that plaintiff was not entitled 
to recover any damages from defendant. 
Arapayii Pattuthi Umma v. Tiiacharkavil 
Umi Koya, 5 Ind, Gas. 56^7 M.L.T. 262. 
Sankaran Nair, j. 

RcfereJices : — 13 M.L.J. 205 ; 21 M- 417 and 
24 c! 778 ; 1 C.W.N. 670, R. 

(2) F.reciition — Order in previous j^coceeding 
not to be questioned at later stage — Res- 
judicata —General principles — Doctrine not 
applicable irhcn previous order made with- 
out notux to judgment-debtor— Application 
for delivery of possession of property pur- 
chased at executum sale — Limitation. 

The doctrine that a decision at any stage of 
execution proceedings cannot bo questioned at 
a later stage of the proceedings is based, not 
upon the ground that it is res Judicata, but 
upon general principles of law, for if it were not 
binding, there would be no end of litigation (a). 

But that principle is inapplicable to a case 
where the previous order was made without 
notice to the judgment-debtor and without 
knowledge on his part that execution proceed- 
ings were pending against him. In such a 
ca.se, that order does uot operate as a bar to 
the determination of the objection of limita- 
tion urged by him against the previous applica- 
tion for execution. 

An application for d3livery of possession 
ought to be made within three years of tba 
confirmation of the sale (b). Maszem HosBein 
Mondal v. Sarat Kumari Debi, 5 Ind. Gas. 
89. 

MOOKERJEE and Teunon, .tj. 

References : — (a) 8 C. 51 (P.C.); 11 C.L*R. 
113 ; 8 T A. 123 ; 0 A. 269 ; 11 I.A. 37 ; 7 A. 
102, Rel. on. (b) 8 B. 267, F, 

(3) Sale -Purchase-money, right of decree- 
holder to take when accrues — Tnteresty 
right of decree-holder to get, up to when — 
Pou^idage fee — Expense of sale. 

Although the sale-proceeds could not beavaiL 
able for the satisfaction of the decree, and tbe- 
mortgagoe decree-holder would not be entitled 
to handle the cash up to the date when the sale 
was confirmed, yet, if, as a matter of fact, be 
withdrew the money before that time, the n be 
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Execution of deopoe — (Continued). 

was entitled to interest only up to the date 

when the full puroharse-money was paid. 

The rules of the High Court clearly contemn 
plate that the poundage fees are to be taken as 
costs of the execution to be recovered from the 
judgment-debtor; and where a surety bound 
himself to make good the sum by which the 
sale proceeds^of the property fell short of the 
decretal amount: Held, that the surety bound 
himself to make good any sum which the sale 
proceeds, after defraying the expenses of the 
sale including the poundage fees, fell short of 
the amount decreed. MuBsamat Sundari v. 
Hari Prosad Singh, 5 Ind. Cas. 139. 

Duett and Sharpuddin, j.t. 

(4) Limitation— Reviver — Step-in-aidof exe- 
cution — Limitation Act (.VT” of iA77), 
Sch. II, Arts. 179, RiO — Payment not certi- 
fied to Court — Civil Procedure Code Act 
(XIV of 1862). Ss. 241, 256, 

To constitute a revivor of the decree, there 
must be expressly or by implication a determina- 
tion that the decree is still capable of execu- 
tion and the dccreo-holdor is entitled to enforce 
It. 

On an application for execution being made, 
the j'udgment-debtor objected that the decree 
was barred. This objection was overruled and 
it was decided that the decree was not barred 
by limitation: 

Held, the cilect of the order was to entitle a 
decree-holder to proceed with the execution, 
and to revive the decree. 

Flven if the docroo-holdcr did not then choose 
to proceed with the execution and the case was 
struck oil, any subsequent application for exe- 
cution made by him ^^•lthin time would not be 
barred (a). 

To an application to execute an order of His 
Majesty in Council, whic^i confirmed a decree 
of the Court below, article 180 is applicable and 
applicable to the entire application (6). 

A payment not duly cei tided uuder 3. 25B, 
Civil Procedure Code, cannot bo proved under 
3. 244 where no applicaiiion under the former 
section h.is been made within the period 
of limitation prescribed by article 173- A. To 
hold otherwise would be to render the article 
null and void (c). Kamini Debi y. Aghore 
Nath Mukherji, 11 C.L.J. 91 = 4 Ind. Cas. 
402. 

MOOKERJEEand TkUNON. JJ. 

References: — (a) 9 C.L.J. 271, F.\ 30 C. 979; 
25 All. 361, D. (b) 8 C. 218, F. (c) 31 C. 480 ; 
31 0. 437. D. and Expl.\ 12 C.W.N. 485, />.; 20 
C. 32 ; 15 M. 302, relied upon. 


Execution of decree— (Continued), 

^5) ApjAication for — Decree for possession of 
land against one set of defendants, posses- 
sum through tenants against ^Luother and 
for costs and mesne profits against all — 
Limitation Act (XV of 1877), Sch. II, Art, 
179 (4) Limitation — * In accoi'dance with 
law'* meaning of — Application for execution 
of decree against some of several judgment- 
debtors, if operative and effective against 
alL 

The words “in accordance with law” relate 
to the execution of the decree and it cannot be 
said that a person who executes a decree with 
the permission of the Court, a permission which 
the Court is expressly empowered to give, is 
not doing so in accordance with law. An appli- 
cation to realize costs from some only of the 
judgment-debtors is in accordance with law. 

Where a decree or order has been passed 
jointly against more persons than one, the 
application for execution of the decree, if made 
against any one or more of them, or against 
his or their representatives, shall take effect 
against them all. Barada Kinkar Chowdhury 
Y. Nabin Chandra Dutt, 11 C.L.J. 83 4 Ind. 
Cas. 108. 

CASI'ERSZ and Doss, JJ. 

References: -20 C. 388 (394); 18 C. 515 (518); 
2GC. 888; 33 M. 2(58, R, 

(G) Decree admitted to be fully satisfied — 
ApffUcation for further execution and 
admissible — f*ropcr course for decree-holder 
IS review, 

A decrce-h*)ldcr is not entitled to put in an 
. application foi further execution of his decree 
after, in oxcculioii of a previous application, 
the full amount stilted in that application, had 
been paid and the dccrco admitted to be fully 
satisfied and so entered by an order of the Court. 

The proper course, if there had been any 
mistake, would bo for the dccrco-holder to 
come in for a review. Sheikh Kapiluddin 
Ahmad v. Sheik Kamruddin Ahmad, 5 Ind. 
Cap. 148. 

Brett and Sharfuddin, jj. 

Reference: — 5 C.W.N. 627, I). 

(7) Lost record —Record burnt— Decree, exe- 
cution of — Limitation Act {XV of 1877), 
Sch. II Art. 179, Cls. (1) & (4)— Recon- 
struction of lost record — Inherent pmoer — 
Step-in-aid of execution. 

A Court has inherent power to re-construct its 
records, when they have boon lost or destroyed 
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Execution of decree--(Con/i;mcd). 

An application for execution of a decree need 
not be accompanied b> a copy of the decree. 
When, therefore, the decree has been lost or 
destroyed, it is competent to the decree-holder 
to apply for execution and to obtain relief upon 
proof of the contents ot the decree by second- 
ary evidence. 

An application to a Court to re-construct a 
lost decree is not a step in .aid of execution, as 
it is needless for the decree-holder to have the 
decree restored bchire he applies for executicii, 
which must bo done within three years from the 
date when the judgment w.as pronounced. 

Quare : — Whether, when a record has been 
destroyed, the decree-liolder is entitled to bring 
a fresh suit, or whether he must .apply for exe- 
cution of the lost decree and prove its contents 
by secondary evidence. Raj Gir Sahaya v« 
jBwardhari Singh, 11 C.L.J. 213 -.5 Ind. C.'is. 
660. 

MOOKER.fER and llOLAlWOOI), .1.1. 

(8) Costa in course of ex ecution procccthmis — 
Separate application far realisation - A pjAi- 
cation for execution a<jainst bothjudtjuicnt- 
debters — Appluation in accordance with 
laW'—Liuiitatiun Act (A”!'' of /.?i67), 
Sch. TI, Art. 179, cl. (4). 

When costs have been directed to be paid in 
the course of execution proceedings, separate 
execution may bo taken out for realisation of 
these costs, apart from any application to 
realise whatever is due under the original 
decree (a) . 

Whore the only defect in an application for 
execution was, in so far .as it w.as one for realisa- 
tion of the costs of the previous execution- 
proceedings, that the dccrcc-holder prayed for 
realisation thereof, not from ont3 judgment- 
debtor, as ho should have done, hut from both 
the judgment-debtors. 

Heldt that that did not vitiate the applica- 
tion, for it would have been competent to the 
Court to direct execution to issue against both 
the judgment-debtors for recovery of the 
balance of the decree, and .against one judgment- 
debtor for realisation of the costs of the previous 
execution proceedings (6). SukhaSinhu Sanyai 
y. Jogeswap Bhattacharjee, 5 Ind. Gas. 480. 
MOOKER.TRR and TEUNON, J.T. 

References (a) 5 A. 2.36, F, (5) 12 A. 64 ; 

2 A.Ii.J. 376 ; 27 A. 619, D. 

(9) Order to sell properties in certain order — 
Subsequent application not to sell property 
in that order — Res judicata. 


Execution of decpee — (Continued). 

Where, upon an objection to an application 
for execution of a decree, an order was made 
directing that the properties affected by the 
decree should he sold in a certain order : 

Held, that the same question could not he 
re-opened upon a subsequent application for 
execution to the same decree. Muplidhar Y. 
Goma, 5 Ind. Gcas. 210. ' 

Knox and Kauamat Husain, .tj. 
References:— \ W.N. (1891) 33, F.) 4 A.L.J. 
100; A. W.N. (1907) 103; A. W.N. (1897), 29, It. 
(JO) K.vecutio 7 i of decree — Amount of viesne 
profits left undetermined —Com promise be- 
tween parties as to mesne jyrojits — Decree in 
nceo! dance with compromise^ executability 
of. 

Where the amount of mesne profits was left 
undetermined by the decree and the parties 
entered into a eoniproinise that the decree .i*. 
to mesne profits should be executed .against .i 
particular plot of land and a decree was passed 
in aceordcirjce with the compromise. 

Hcld^ that the decree cannot be executed in 
any manner other than tb.at spocilied in the 
razinauia^ unless it is shown that the method 
of execution spceiiicd iu the rasinama has 
become impossible. 

When an issue is left undetermined, it is 
competent for the parties to adjust that part of 
the suit by a lawful compromise (a). Yythina- 
tha Aiyar V. Yythinatha Aiyar, 6 M.E.T. 187 
-33 M. 78. 

Benson and ^Miller, .t.j. 

References (a) 13 A. 53 (05); 25 A. 385; 14 
C. 50 (53), n. 

(11) Mortgage decree — Sale tvithout the legal 
representatives of a deceased defendant be- 
ing brought on the record — Validity, 

Where tb’ legal representatives of a deceased 
defendant were not brought on record when 
they had the right to redeem a prior mortgage 
under the decree, a sale held in execution of the 
mortgage decree is bad. Kanakasabapathy 
Chatty V. Yenkatarama Iyer, 7 M.L.T. 270=- 
5 Ind. Gas. 339- 

MUNRO and RAHIM, JJ. 

References : — 12 M. 211, D.\ 12 M. 90; 6 j\I. 
108, R. 

(12) Formalities to be observed 2 weliminary to 
sahy non-complwnce with — Effect — S. 31 ly 
C.P,C, — Error in the warrant of attach- 
ment, effect of — Application to set aside sale 
on the grotind of irregularity — Lirnitaiion 
— Art. 166 y Limitation Act, 
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ExaoatioD of deopee— (Continued). 

If the formalities laid down in the Code of 
Civil Procedure as preliminary to a valid sale 
have not been complied with, the sale is not 
de facto void (a). 


So, the error (e.(j.^ recording a wrong iiiim> 
ber of a plot) in the warrant of attachment con- 
stitutes merely a material irregularity, which 
can bo the subject of objection to the sale 
under S. 311, and docs not render the sale void 
ipso facto and thereby oust the provisions of 
S. 311. An application to set aside the sale on 
the ground of irregularity must be treated ns 
one under S. 311, and will be barred by limit- 
ation under Art. IGO, Limitation Act, if the 
application is not made within 30 days from 
the date of sale. Madho Mai y. Jawahir 
Singh, 10 P.R. 1910 = 63 P.W.R. 11U0=G Ind. 
Cas. 713. 

KEID, C.J., and Ratt1(.}AN, J, 


Refereiues :—(a) 21 A. 311, F.; 76 P.R. 1390, 
Diss. ; 21 C. 66, 5 A. 86 and 7 A. 33, li. 

( 13 ) JAfnitation — Plea of hniitation regardiiuj 
a j^freviom appUcaUon for execiUton^ 
Civil Procedure Code (Act X/ F of 
ds, '434 and 443* 


Execution of deepee~>(Confinu^d). 
execution should not be granted. The appli- 
cation was ultimately thrown out because the 
decree-holder failed to furnish the process fees. 

Held, that in these circumstanco.s the Court 
could not be considered to have determined 
that the application was made within time. 

The ruling in Muufjul Prasad Dichit v. (hr- 
ja Kant Lnhiri, (1), cannot be extended to cases 
in which the judgment-debtor docs not get an 
opportunity of putting forward a plea of limit- 
ation. Kaniz Fatima v. Muhmmad Jafart 
Ali, 13 O.C. 90. 

CHAlsriER and KVANS, O.J.CS. 

Jieferencr : -8 C. 51, H. 

(11) Decree, execution of — Execution, if may 
he directed against a persftn not a party to 
the decree — Benaini. 

A person, who is neither a party to the de- 
cree nor a representative of the judgment- 
debtors, cannot bo made liable for the decretal 
amount, on the ground that the judgment- 
debtors were benaviidarH for him. Jadu Nath 
Bobo v. Spi-Mati Premmoni Dasi, 14 C.W N. 
774. 

JENKINS, and Doss, J. 


In this case mil application for cjxecution was 
made on 20th August, 1903, which was admit- 
tedly within time. The next (the fifth) appli- 
cation for exocution was made on 7th Septem- 
ber, 1906. In this application the decree- 
holder prayed, first, that the names of certain 
persons including the appelliiit should bo en- 
tered in phice of a dccea.sed judgment-debtor, | 
secondly, that certain property should be at- ‘ 
tached, and thirdly, for a rateable distribution j 
in the sale proGccd.s. The sixth application • 
was made on 14th NcAroinber, 1907, by the j 
respondent who had purchased the decree and 
was thrown out on his failure to prove the 
purchase. The .seventh and last application 
wtis made on 21st December, 1907. It was 
resisted on the ground that the fifth applica- 
tion on which the present one depended {or its 
validity was barred by limitation. 

On the fifth application notices were issued 
under S. 234, Civ. Pro. Code, to show cause 
why the heirs of the deceased judgment-debtor 
should not be brought on the record. No one 
appeared and the names were entered. The 
decree-holder was then called upon to furnish 
process fees for notices under S. 248, Civ. Pro. 
-Code, to show cause why the application for 
88 


(lu) Decree for rent — Assignee, rcpreseiitatia s 
of, if competent to carry on executimi pro- 
ceedings — Execution proceedings, initiated 
oy original decree-holders — Conveyance 
authorizing the assignee to carry on all exe- 
cution proceedings, effect of— Code of Civil 
J*rocedure (Act V of PJOd), O. 44, Rule 
14— Representatives of assignee, if compe- 
tent to prefer ajipeal against order made in 
execution proceedings — Fresh proceedings, 
initiation by representatives, if necessary — 
Code of Civil Procedure (Act XIV of 1S84). 
S. ;i434 — Limitation Act (A"F of 1H77), 
S- 44 — Limitation- -Bengal Tenaticy Act 
(Vlll of 1684). S. 148 ih)— Landlord's 
interest, vesting of, in the assignee. 

On the death of an execution creditor or of 
a judgment-debtor, the proceedings do not 
lapse, and the provision.s relating to substitution 
upon the death, marriage, or insolvency of piir- 
tics, do not apply to proceedings in execution 
between the decree-holder and the judgment- 
dobtor. 

During the pendency of an appeal in execu- 
tion proceedings, on the death of the appellant, 
it is open to his legal representatives to apply 
for leave to prosecute the appeal (a). 
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Execution of deoree— (Con^inu^d). 

There i8 no provision in the Code of Civil 
Procedure (Act XIV of 1882), which renders 
necessary the actual substitution of the name 
of an assignpfj or legal representatives for the 
validity of the proceedings in execution ; all 
that S. 232 provides is that the assignee should 
apply for execution of the decree and that his 
name should l)e brought on the record {b). 

S. 22 of the Limitation Act (XV of 1877), 
applies only to suits and docs not govern exe- 
cution proceedings (c). 

S. 148 (//). Bengal Tenancy Act, does not 
speak of the .assignor’s interest, but of the 
liuidlord’s interest. 

By the purchase at a sale in execution of a 
decree for rent due on and hy the sub- 

sequent service of notice under S. 167 of the 
Bengal Tenancy Act, the purchaser supersedes 
the rights of both the fmtnidtir and durpatnidar 
and becomes entitled to realize rent directly 
from the tenants and is their landlord, and it 
cannot be maintained tliat the landlord’s in- 
terest has not becnnie vested in the purchaser 
id). 

When a landlord obtains a decree for rent 
and applies for execution of that decree, and 
during the pendency of the execution proceed- 
ings, the interest of the landlord, by operation 
of law, vesta in the superior landlord who there- 
by becomes the direct landlord of the tenants, 
.and the interest of the landlord in the decree 
for rent is transferred to the superior landlord, 
who is authorized to carry on the execution al- 
ready initiated, in the name of cither the assign- 
or or the assignee. S. 148 (h) does not debar 
the superior landlord from executing the decree 
for rent, in the same manner as the landlord 
decree-holder might have done (e). 

The Court is bound to allow execution at the 
instance of the recorded decree-holder, unless 
intimation has been given in the regular way 
prescribed by law for the admission of another 
person who obtains leave to carry on execution 
as an assignee (/). 

The Court may, however, if satisfied that 
the decree has really been assigned, direct that 
the proceeds realized '.are not to be taken out 
by the recorded decree-holder, hut retained for 
the benefit of the assignee. Monmotho Nath 
Mitter v. Rakhal Chandra Tewary, lOG.L.J. 
396 = 3 Ind. Cas. 324 = 14 C.W.N. 752. 

MOOKEIWKK and VINCENT, J.I. 

References : — (a) 3 B. 221 ; 6 A. 255 ; 18 B. 
224 ; 2 C. 327 =4 I. A. 66, R. (6) 19 W.R. 255 ; 


Execution of decree — {Continued), 

4 All. H.C.R. 90 ; 16 W.R, 283 ; 9 B. 179 ; 36. 
C. 543 = 9 C.L.J. 271, R, (c) 34 0. 612 = 6 C.L. 
J. 486, D, and expl. {d) 1 C.W.N. 694, D ,and 
expL {e) 1 C.L.J. 500 (606) ; 7 C.L.J, 425 ; 36 
C. 666 = 3 C.L.J. 470, R, (f) 16 W.R. 271 ; 18 
C. 639, R. 

(16) Hindu Law — Alitakshara — Survivorship 
— Decree against father — Hxectfiion against 
son— Civil Procedure Code {Act XIV of 
lasa), S, iiU, 

A Mitnkshara son, who has succeeded by 
right of survivorship, may bo brought upon the 
record of the proceedings in execution of a 
decree against his deceased father, and execu- 
tion can bo carried on .against the properties in 
his hands, coming by descent or 8urvivor.ship,. 
unless he can successfully raise the plea of 
illegality or immorality. Ratiahwar Singh y. 
Oulab Chand, 6 Ind. Cas. 582. 

ChaTTEKJEE and VINCENT, JJ. 

References: ^34: C. 642 lF,B.) ; 11 C.W.N. 
593 ; 5 C.L J. 491 ; 2 M.L.T. 207, relied on; 5 
C. 148; OLA. 88; 4 G.L.R, 226; 18 C. 157 
(P.C.) ; 17 l.A. 195; D. ; 11 C.W.N. 163 ; 6 
O.L.J. 80 ; 34 C. 642 (P.B.) ; 11 C.W.N. 693 ; 

5 C.L.J. 491 ; 2 M.L.T. 207, uoei ruled, 

(17) Transfer oj a decree passed by Civil 
Court for execution to a Rent Court— Civil 
Procedure Code (Act V of PJOfi), Ss. 3H, 
SU and Or, XXL 

Held, that there is nothing in the language- 
ot S'-’. .38 and 39 or of the Rules in Order XXI of 
Act V of 1908, which indicates an intention on 
the part of the Legislature that a Court should 
not transfer a decree for ^execution except to 
another Court of the same kind as itself. 

A decree passed b}' the Civil Court can there- 
fore be transferred fev execution to a Rent 
Court and vic'’ versa, Indap Parshad v. Fateh 
Chand, 13 O.C. 119. 

CHAMIEK and EVANS, .T.CS. 

References 9 0. 295 ; 22 A. 182 ; 36 C. 252, 

R. 

(18) Joint-decree — Devolution of portion of 
rights under^ decree to judgment-debtor — 
Effect -Execution by one of several deci'ee- 
holders. 

Where, subsequent to a decree, a portion of 
the rights to which the decree relates devolves, 
either by inheritance or otherwise, upon the 
judgment-debtor, or is acquired by him under 
a valid transfer the decree does not become in- 
capable of execution, but is extinguished only 
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Execution of dteree-— {Continued), 
pro tanto. This rule of law is sufficiently general 
to comprehend alike, cases in which the decree 
is for money only and where it is for immove- 
able property (n). 

A co-plaintiff can obtain execution according 
to the extent of his interest in the decree, and 
there is nothing in the former Civil Procedure 
Code which ^ars such an application yb), Fazal 
Ilahi y. Habib Bakhsh, 81 P.R, 1910 90 
P.W.R. 1910-7 Ind. Gas. 474. 

Scott-Smith, j. 

lU'ferences :—(a) 10 A. 670, F. (h) 9 C. 489, 
F. 

(19) Attachment — AHenntion by debtor to 
defeat execution. 

Where a genuine sale is made for good and 
valid consideration to pay off the debts due to 
one creditor in proferonco to the debt duo to 
another, then, even if the sale is effected with 
a view to delay and defeat this latter creditor, 
it cannot be held to be void (a), Vedanta 
Raraanujachar v. Ran^anna, 15 M.C.C.K. 
lOR. 

NANJUNDAYYA and KRISHNA RAC), .1.1. 

References (a) (188(i), 8 A. 178, F.; (Vm) 
25 B. 202. R. 

(20) SiriHng off' execution petition— Fffect. 

An order striking off a petition cannot 

always be understood as having been made only 
for statistical purposes. Mulinti Yirana Oowd 
V- Timma Reddi, 8 20h. 

Benson and Kuishnaswami Iyer, jj. 

(21) Decree conditional on payment — No pay- 
ment — Applixatifin for e.vet at ion more than 
three years after dec i ee- -T imitation. 

Where a decree directs the defend.ant to 
surrender a garden on tfic plaintiff paying him 
a certain amount for iniprovcuicnts, his appli 
cation for delivery more than three years from 
the date of the decree is time-barred. Ramappa 
Y. Charda Bhatta. S M.L.T, 2.51. 

WALLIS and KRISHNAS\VA:m1 IyeR, JJ. 

References 26 M. 780, F. ; 24 A. .300^, Not 
F. 

(22) Limitation Act (XV of 1877), Sch. II, 
Art. 178 — Fixecution of decree — Obstruc- 
tion placed in the v-ay of execution — 'L'ime 
to run front the removal of the obstruction 
— Revival of previous application for 
execution — Liniita tion. 

A decree-holder made an application for 
execution of his decree on 31st of March, 1905, 


Execution of deoree— (Confiutfed). 
and attached certain property. The judgment' 
debtor objected that the property sought to be 
attached was not liable to att.achmcnt. The 
objection, however, was rejected finally by the 
High Court on 11th of March, 1907. The 
decree-holder then made a second application 
on the 16th of June, 1909, for execution by 
attachment and sale of the same property. 

Held, that the second application was notr 
time-barred. It was really, though not in 
form, an application to revive the first 
.application. Sheikh All Husain v. Sheikh 
Rafi-Ul-Lah, 7 led. Cas. 707. 

Chamier, j. 

liefere^tces : -27 A. 334 ; 7 Bom. L.R. 433 ; 

1 C.L.J. .381 15 M.L.J. 258 ; 9 C W.N. 601 ; 

2 A.L.J. 397 ; 24 B. 345 ; 23 C. 397 ; 28 M. 50 

(F.B.). F. 

(22-a) Appeal — Usiupation of jurisdiction by 
Court below — Party lud to assume incon- 
sistent position — K.i'ccxition — ( Umrt e.vecn t- 
tng decree not to question validity of decree 
—C.P.C. (Act XIV of 1882), S. 457— 
Ufarried woman appointed yuardinn ad 
litem — C.P-C. (Acl \ of WOH), «S. 47. 

When jurisdiction has been usurped b}' a 
Court, an appeal against its order cannot bo 
successfully defeated on the ground that the 
order has been made without jurisdiction ; in 
other words, a party, who has induced a Court 
to act without jurisdiction, eaiinot be permit- 
ted, when the validity of the order made for his 
benefit is challenged by way of appeal, to take 
up an inconsistent position and to defeat the 
appeal by proof that the order was made with- 
out jurisdiction (a). 

Therefore, where an order of the Court below 
purports to have been made under S. 47 of the 
C.P.C., 1908, it must be taken to be a decree 
and appealable as such. 

A party litigant cannot be permitted to 
a.sBninc inconsistent positions in Court to the 
detriment of his opponent (5). 

An execution Court, when called upon to 
execute the decree, must proceed on the 
assumption that there is a valid decree capable 
of execution. The party who seeks to attack 
the decree must do so in a separate proceeding, 
for example, by a suit or an appeal or an appli- 
cation for review (c). 

An infant was represented by his mother, a 
married woman, as his guardian ad litem in 
contravention of S. 457 of the C.P.C., 1982. 
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Execution of decree~(Con/i»z^c(2)- 
A dccrco was passed against him. Wbon the 
decree-holder applied to execute the decree, it 
was objected on behalf of the infant by his 
mother that Ihe decree could not be executed 
against him, because there was no valid decree 
against him : 

IfeUi, that the objection must be overruled 
on the ground that the (question of the validity 
of the decree could not be examined in execu- 
tion proceedings under S. 47 of the Code of 1908. 
Bindeawari Proaad Singh v. Lakpat Nath 
Singh, 8 lud. Cas. 

MOOKKIMKK and TEUNON, .1.1. 

References: — (a) 10 I. A. 4 ; 9 C. 48*2 ; 23 M. 
517 ; 28 M. 127, F. (b) 30 Ch. I). 07 at p. 82; 
.54 L. Ch. 1154; 53 L.T. 300; 33 W.K. 803 ; 
3 13.L.K.A.C. 2M ; 17 W.R. 422 ; 21 W.U. 
374 ; 24 W.U. 273 ; 2 C.L.U. 208 ; 0 C. 55 ; 5 
C.L.J. 96, at p. 105 ; 5 C.L.J. 148 at p. 1G9, 
F, (c) 30 l.A. 168 ; 31 A. 572 ; 3 Ind. Cas. 
864 ; 13 C.W.N. 1182 ; 10 C.L.J. 318 ; 6 A.L. 
J. 822; llUom. L.U. 1225; 0 M.L.T. 280; 
19 M.L.J. 631 ; 32 l.A. 23 ; 2 A.L.J. 71 ; 1 O. 
L.J. 684 ; 7 Bom. L.U. 1 ; 9 C.W.N. 201 ; 32 
C. 290, ReL 

(22-b) Execution of decree, lease granted in — 
Jurisdu'tvni of Court executing the decree — 
I^ease^ grant of fresh, or extension of per'wd 
of- Collector, poirer of, in granting lease — 
Decree, satisfaction of. 

In execution of a Civil Court decree, the 
Collector gave a 12 years’ lea.se of the property 
of the judgment-debtor, subject to the payment 
of a particular sum which was to go towards 
the satisfaction of the decree. SiiUsequcntly a 
portion of the property passed out of the posses- 
sion of the le.ssce, and the Court, in aecordaucu 
with the recommendation of the Collector, 
sanctioned the extension of the lease to a 
further period of 10 years. 

Held, that, after the lease had been given, 
the decree must be considered to have been 
satisfied, and the Court executing the decree 
became /aaefus officio and had no juri.sdielion to 
authorize the grant of a fresh lease or to extend 
the term of the original lease* Madho Prasad 
y. Mahtab Chand, 8 Ind. Cas. 410. 

Chamier, j.c. 

( 22 - 0 ) C.J\C. (Act XIV ma), S, ^41— 
VaUditg of decree cannot be questioned in 
execution — Necessity of iwtice in procla- 
Illation as to claim of invalidity. 

The validity of a mortgage dccrco cannot be 
enquired into in execution proceedings for the 


Execution of (Continued), 

sale of the mortgaged premises, but the Court 
is bound to fully notify in the proclamation of 
sale that a claim has been put forward based 
on the invalidity of the decree, and that any 
one purchasing would buy subject to any .sub- 
sequent decree declaring the decree against the 
mortgtaged premi.ses invalid. Ma Kyi v. U 
Maung Gyi, S Ind. Cas. 610. « 

Fox, C.J. .m l PARLETT, .1, 

(23) .Application for, when is in accordance 
with law. See LIMITATION ACT (1877), 
No. 109, 12 Bom.L.U. 13. 

(24) Assignment of decree by some of decree- 
holders to one of them— Application by 
assignee, whether in accordance with law. 
See ASSIGNMENT, No. 1, 5 Ind. Cas. 120. 

(25) — Simultaneously again^n ‘iaine property 
in more than one Court. See CiV. PRO. CODE 
(1882), No. 195, 11 C.L.J. 69. 

(26) Previous order in — ElTcet of interpreta- 
tion of decree — Res judicata. Sec CiV. PRO. 
CODE, (1908), No. 25, 7 A.L.J. 190. 

(27) T^roperty sold subject to mortgage — 
Bight of auction purchaser to (juestion validity 
of mortgage. See MORTGACiE (GENERAL), 
No. 11, 7, A.L.J. 199. 

(28) Execution — Decree for possession — 
Uosistiince -Procedure. See ClV. I^RO. CODE 
(1908), No. 1*28, 14 P.R. 1910. 

(29) Application for, ** in accordance with 
law” — Application not made on durable paper 
as reixuircd by rules of Court — Application 
asking relief, the right to which may not be 
established — Effect of— |lules framed under 
S. 662, C.F.C. (1882), Nature of. See LIMIT- 
ATION ACT(1877j, No. Ill, 3 Siiid.L.U, 171. 

(30) Sale-certificato— Vagueness in descrip- 
tion —Effect Sec MORTGAGE (REDEMPTION), 
No. 6, 7 M.L.T, 191. 

(31) Application against one of several joint 
judgment-debtors, effect of, against others. 
See LIMITATION ACT (1908), No. 30, 13 O.C. 
48. 

(32) Obstruction to — Complaint after one 
month— Registration as a suit and dismissal — 
Legality. See CIV. PRO. CODE (1882), No. 168, 

7 M.L.T. 223. 

(33) Nature of right to enforce. See ClV. 
PRO. CODE (1908). No. 34, 7 A.L.J. 420. 

(34) Of Presy. S. C. Court — Jurisdiction — 
See ACT XV OF 1882 (PRESY. S.C. COURTS), 
No. 2, 14 C.W.N. 662. 
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Execution of decree— {Conlimied) , 

(85) Assignment of decree — Execution by 
assignee — Notice to transferor and to judgment- 
debtor. See Civ. Pro. Code (1882), No. 89, 
11 C.L.J. 354. 

(8G) Application for-Limitation — Order pass- 
ed on application even after expiry of 12 years. 
See CIV. PRO. CODE (1882), No. 86, 7 M.L. 
T. 353. 

(37) Decree passed severally against debtors — 
Sale of joint property of debtors in execution — 
Irregularity. See CiV. PRO. CODE (1882), 
No. 154, 5 Tnd Cas. 647- 

(38) Decree for custody of wife— Conversion 
and re -conversion of wife — Effect on. See RES 
.rUinCAT.V, No. 8, 59 P.W.R. 1910. 

(89) Compromise to have rest of decree exe- 
cuted at future time — Step-in-aid of execution — 
Acknowledgment. Sec LIMITATION ACT (1877), 
No. 29, 6 Ind. Cas. 366. 

(40) Restraining defendant from executing 
his decree Injunction. See SPKtTFIO RELIEF 
.ACT, No. 34, 6 Ind. Cas. 444. 

(41) Judgment debtor discovered to bo dead 
on date of application for execution — Applica- 
tion for substitution after expiry of period of 
limitation. Sec ACT Vlll OF 1885 (bENOAL 
TENANCY), No. 58, 14 C.W.N. 971. 

(42) Payment out of Court— ^lodo of certi- 
fying. See CiV. Pro. Code (Mysore), No. 16, 
15 M.C.C.R. 64. 

(43) Uncertified adjustment — Fraudulent 
execution — Punishment under criminal law. 
Sec CIV. PRO. CODE (1882), No. 123, 12 J4om. 
L.R. 686. 

(44) Application for — Production of decree 
copy whether necessary — Practice. See CiV. 
Pro. Code (Mysore), No. 13, 15 M.C.C.R. 
117. 

(45) — by creditor having notice of his debt 
being included in the insolvent’s schedule — 
Liability of creditor for costs of insolvent. See 
INSOLVENCY ACT (1848), No. I, S M.L.T. 
202 . 

(46) Judgment-debtor in jail — Power of 
Insolvency Court to release him. See ACT III 
OF 1907 (Pro. INSOLVENCY), No. 6, 30 P.L. 
R. 1910. 

(47) Attachment of property— Transmission 
of decree by Baroda Court to British Court — 
Application to execute decree by attaching 
other property in British India — Limitation. 
See CIV. Pro. CODE (1908), No. 35, 12 Bom. 
L.R. 844, 
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; Execution of decree— (Concluded)* 

! (48) — by transferee — Refusal of Court to* 

execute— Separate suit. See CiV. PRO. CoDE. 
j (Mysore), No. lO, 16 M.C.C.R. 281. 

(49) Stay of proceedings while estate declared 
I encumbered — Limitation. See Act VI OF 
! 1876 (CHOTA Nagpur), No. l , 7 ind. Cas. 787. 
j ( 50 ) Bight to pre-emption property sold in. 
; See Pre-emption, No. 45, 203 P.L.Ri 1910. 

' (51) P.'irtics unnecessarily impleaded in cxe- 

I cution proceedings — Failure to prefer claim 
I —Estoppel— See CiV. PRO. CODE (1882)', 

I No. 105-n, 8 tnd. Cas. 161. 

( 52 ) Occupation by judgment-debtors after 
execution — I'Vcsh cause of action. See CiV. 

1 Pro. Code (1882), No. 129, 8 Ind. Cas. 4(i3. 

( 53 ) Limitation — Objection by judgment 
debtor — Stirvice of notice— Effect — Opportunity 
to contest validity of order— Estoppel — Sec 

! CiV. I»RO. Code (1882), No. 113, 8 Ind. Cas. 22. 

( 54 ) Effect of striking off application for — 12 
years’ rule in, to be strictly observed. See CiV. 
PRO. Code (1903), No. 35 a-i. 8 Ind. Cas. 727. 

Execution proceedings. 

(1) Criminal Procedure Code (Act V of IhOli), 
S, 470 — Execution proceeding, resisting 
process in — RefXirt to Munsif — Order for 
pioserution by hii successor in office — 

“ Court meaning of —Execution proceed- 
ing if Judicial proceeding^' —Order under 
S. 470 to be promptly made. 

The word ’* Court ” in S. 476, Cr. 1*.C., is to 
\)0 understood as bearing its natural meaning 
with the sense of continuity this implies, not- 
withstanding any change of officers. 

.An execution proceeding is a “ judicial pro- 
ceeding ” within the meaning of S. 476 of the 
Cod^, the definition in S. 4, cl. (m) being 
clearly not exhaustive. 

Action under S. 476, Cr. P. Code, should, as 
far as possible, be prompt and expeditious. 
Shaikh Bahadur v. Shaikh Eradutulia Mal- 
lick, 14 C.W.N. 799. 

Jenkins, c.j., Brett, Woodroffe, 

MOOKERJKE, IIOLMWOOD, SHARFUD- 
DIN and Doss, .J.J. 

References .34 A. 551 ; S.C. U C.W.N. 56S 
(1907), reconsidered, 

(2) Re-hearing of. See CiV. PRO. CODE 
(1908), No. 73, 12 C.L. J. G. 

(3) Decision in, in prior suit — Whether 
operate.s as res judicata in suRsoquent suit. 
See CIV. PRO. CODE (1882), No, 11, 6 Ind- 
Cas. 229. 
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Execution proeeedinffB -(Cone /uded), 

(*1) When operate ah res judicata. See CiV. 
PRO. CODE (1908), No. 30, 7 Ind. CaH 65. 

(5) Order* in— /ies judicata. See RES JUDI- 
(J.%TA, No. 18, 15 M.C.C.R. 146. 

Execution sale- 

(1) Sale duly conjirined. validity of — Attack^ 
ment by a Court without jurisdiction, etfect 
of — Irregularity tn the attachment. 

Held, that a -.ale ordered by a Court having 
jurisdiction and duly oonlirincd by it is not inva- 
lidated by proof that the original attachment 
was made by a Court not having jurisdiction. 
The absence of regularly perfected attachment 
amounts at most to an irregularity, which 
does not alTect the validity of the sale after it 
has been duly confirmed. Adil Khan Y. Mirza 
Mohammad Sadik Ali Khan. 13 0.(b 43 5 
Tnd. Gas, 79b. 

GlIAMlERaiid EVANS, J.I. 

(‘2) Sale of hoUliny—Apidication to set aside 
sale ati ijround that holding was not trans- 
ferable — limitation — Want of jiuhjjncnl- 
debtor's knov'ledye of the aider for sale — 
Civ. Vro. Code (Act XTV of ISSU), S. 2U. 

When a judgment-debtor seeks to set aside 
a sale on the ground that the holdiug sold was 
not transferable, the application is one made 
under S. ‘244, G.P.G., 188‘2, and maybe pre- 
sented within three years from the date of 
sale. 

Before the judgment-debtor can ask for 
reversal of the sah*, it has to bo proved that he 
was not aware of the order for sale, because if 
ho was aware of the order, he ought to have 
prevented the s-ilc by an objection taken at the 
proper time (a). Sadek Sardar v. Kali Pra- 
sanna Saha, 7 Ind. Gas 48. 

MOOKEU.JEE and (UUNDUFF, JJ. 

References :— (a) ^16 C. 7*27; 3 G.W.N, 586, 

y. 

(3) Decree — Execution — Court-sale— Suit by 
auction- pur chaser for refund of purchase 
money on failure of consideration — Main- 
tainability of the suit — Civ. Pro. Code (Act 
V of 1908). S. 102— Suit whether cogniz- 
able by Small Causes Couit — Scamd 
appeal. 

The plaintiff, an auction purchaser at a Gourt 
sale, on finding that the judgment-debtor had 
no saleable interest in the property sold, filed 
a suit to recover possession of the property, or, 
in tho alternative, to obtain refund of the 
purchase-money on the footing of a total 


Exeoutlon (Continued), 
failure of consideration. The failure of con- 
sidoiation alleged was that the trust-deed, 
under which the judgment-debtor was stated to 
have an interest in the property sold, had not 
been stamped. It was objected that tho suit 
would not lie : — 

Held, that the right of the, plaintiff to 
maintain the suit was made clear by the 
provisions of the Oiv. Pro. Code in the manner 
indicated in (a). 

Held, also, that the trust-deed not having 
been duly stamped could not be admitted in 
evidence (S. 36 of tho Stamp Act, 1899) ; and 
that it must, therefore, be taken to be non- 
existent. 

Held, further, that the purchaser had 
been caused, however innocently, to make a 
mistake as to the substance of the thing which 
was the subject of the sale. He was led to 
believe that he was purchasing a right under a 
trust-deed, whc^ca^5, so far as it appeared from 
the facts proved, no trust-deed was in existence. 
There bad, then*foro, boon an entire failure of 
consideration. 

Under the Civ. Pro. Code a warranty of 
some saleable interest, when the right, title 
and interest of a judgment-debtor is put up for 
sale, is implied, and the purchaser’s right based 
thereon to a return under certain conditions of 
the purchase-money which has been received 
by th€) judgment-creditor is recognised. The 
liability of the judgment-creditor under the 
circumstances to refund the purch.aso-money 
which has liccn paid to him at a Court-sale 
being thus established, there can bo no objection 
to treating the relations of tho parties, namely, 
the judgment-creditor and the Court-sale 
purchaser, as relations in the nature of 
contract. 

On second appeal a preliminary objection 
was taken that, as tho amount decreed in 
respect of purchase- money and interest in the 
first Gourt amounted to less than Rs. 500, 
no second appeal lay : — 

Held, overruling the objection, that the claim 
was not only for money, but also for possession, 
and, therefore, the suit was not as framed 
cognizable by a Court of Small Causes. 
Rustomji Y. Yinayak, 1‘2 Bom. L.R. 723. 

BASlIi Scott, C..T., and BATi^HELOR, -I- 

Reference : — (a) (1893). 17 Mad. 228. 

(4) Void sale — Suit for setting aside an exe- 
catio.i sale —Limitation Act, SjJi. 1. irt. 12 
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Exeoation sale — (Continued). 

— Jiepresentath'e of judgment-debtor hound 

. by execution proceedings only to the extent 
of assets received. 

Where a sale in execution is n7iU and void 
for want of jurisdiction in tho Court ordering 
it or for other causes, or where it docs nofT 
affect a stranger^s interest, held that Art. 12, 
Sch. I, of the Limitation Act, does not apply to 
a suit to have siich sale sot aside or to a suit 
which has indirectly the effect of setting it 
aside. 

Where, in an execution proceeding on the 
deathof the judgment-debtor, the name of K was 
substituted as his legal representative, held that 
K was bound by the proceedings held in exe- 
cution only to the extent of the assets received 
by her as heir of the deceased, and not with 
respect to property acquired by K by purchase. 
Chauharja Baksh v. MiiBst. Kaniz Fatima 
BIbi, 13 O.C. 297. 

Jleferences I.ri.R. 25 Cal. 179 J.P’s Select 
Case No. 215, F,\ 11 Bom. 1,?0 and 20 Mad. 

118, n . 

TJNDSAY, J.O. 

(5l Kxeention of decree — Sinle of immove- 
ables — Bona fide misfalre about the property 
sold. 

When, in a Court sale, the Amin intended 
to sell property subject to encumbrances, hut 
the purchaser bona fide believed has was buying 
it free of them, the Court can sot aside the sale 
and order a resale. 

In such a case an order that tho purchaser 
might take the pronorty free of encumbrances, 
except when made with tho consent of all the 
parties, is ultra vires and illegal. Dasappa v. 
C. Bhaskarasetty, 15 ^T.C.C.B. 221. 

Krishna R.\o and Si?TiiUR,.T.r. 

(8-a) Sale — Application tor setting aside — 
Fraud — Second appeal, irhether competent 
— Change in latc—C.P.C. (Act XTV of 
lR8ti). S. 244^C.P.C. (Act V of JOffS). 
Ss. 2,47.104 sub S. (2), irj4. 6. XXT, 
rr. 90. 92 — Application for stdt'mg aside sale 
on ground of fraud placed on sanw footing 
until those made on ground of irregularity, 
as regards appeal. 

In December, 1908, an application for setting 
aside a sale was made by the judgment-debtor 
on the ground of material irregularity and 
fraud. The .first Court granted the application 
and set aside the sale in August, 1909. On appeal, 
the lower appellate Court allowed the appeal 


Execution sale — (Co^icluded). 
and rejected the application. The judgment- 
debtor then preferred a second appeal and con- 
tended that, as the application wi6i made under 
the Code of 1SS2, it fell under 8. 244 of tho 
Code and a second appeal was competent. 

Held, that, the order of the first Court hav- 
ing been made when the Code of 1008 had 
come into operation, the order should be treat- 
ed as one madeundorO. XXI, r. 92, sub-r. (1); 
that the application must have been treated by 
the first Court, as one under r. 90 which has 
effected a material alteration in the law and 
h.ad placed cases in which a sale was impeach- 
ed on the ground of fraud on tho same footing 
as eases in which tho sale was impeached on 
the ground of material irregularity ; and that 
under S. 104 sub S. (2) a second appeal was 
incompetent. Bhadreswar Goloi T. Bishnii 
Charan Sen, S Ind. Cas. 3. 

MOOKERJEK and TKUNON, .T.T. 

(0) Decree satisfied -Effect of subsequent. 
See A()T I OF 1895 finiHLlC DEMANDS RE- 
COVERY), No. 1, 11 C.L.J. 266. 

(7) Non-service of notice on judgment-debt- 
or. if ground for sotting aside the sale — Effect 
of confirmation of sale. See RECEIVER, No. 
3, 14 C.W.N. 500. 

(81 Admission by judgment-debtor that sale 
proclamation had been issued — Time not 
granted to him — Subsequent application by 
him for setting aside sale — Estoppel. Sec CiV. 
Pro. code (1882), No. 108, 6 Ind, Cas. 489. 

(9) Order setting aside or refusing to set 
aside .sale — Appeal — Second appeal. See CIV. 
Pro. CODE (190S), No. 31, G fnd. Cas 673. 

(101 Question as to what was sold at, is a 
question relating to execution. See ClV. PRO. 
Code (1908), No. 32, 7 Ind. Cas. 91. 

(11) Order refusing to .set aside — Appeal. Sec 
Civ Pro. code (1908), No. 124, 105 P.W.R. 
1910. 

(12) Purchase by stranger-- Subsequent modi- 
fication of decree —Whether .sale affected. See 
Pdeadinor, No. 6, 7 Ind. Cas. 166. 

(13) Application for — Whether continuation 
of former applicaticn for attfachmont. See ClV. 
Pro. Code (1882), No. 87, 8 M.L.T. 367. 

(li) — held for more than seven days — legality. 
See Civ. Pro. Code (1908), No. 118-6, 8 Ind. 
Cas. 564: 
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Executor. 

( 1 ) Will Executor accepting office and acting 
ns executor —Right to set up adverse title — 
Estoppel'^ Executor not taking out probate — 
Effect — Members of joint family acguiring 
property without aid of ancestral property — 
Nature of property — Presiimption — Hindu 
Law. 

If an oxccutor under a will accopta tho oMce 
and acta as an oxccutor with full knowledge of 
all the circumatiinccs bearing on his rights, ho 
will subsequently he estopped from repudiating 
the will and setting up an adverse title as 
against a beneficiary claiming under the 
will (a). 

Pre WhitCt C.J"., and WalliSt J.— The fact that 
an excruior has not taken out probate (at any 
rate where the law docs not require him to do 
so) is immaterial. 

Pre Walhs and Miller, JJ , — Where members 
of a joint family acquired property by working 
together, without the aid of tho ancestral pro- 
perty, tho presumption is they acquire it as 
joint family property, unless a different inten- 
tion to acquire it as co-owncrs is proved (c). 
MunUawnii Chetty v. Maruthammal, 8 M.Li* 
T. 124-20 M.L.J, 687-7 Ind. Cas. 176. 
WHITE, c .T,, Wallis and Miller, .tj. 

References:— {a) 29 M. 239 (280), K; Bigelow 
on Estoppel 5th Edition, p. 554, B.; (1905, 2 
Ch. 70) not applied, (6) 8 B. 241 ; 27 B 140 ; 
and 32 T.A. 214 R. (r) 24 149, R, 

(2) Will — Executor — JAability to account — 
Death of executor — Suit for account against 
his legal representative ~ Probate and 
Administration Act ( Vof IHHl), S, 98, 

The defendant was tho son of the deceased 
executor of tho will of tho plaintiff’s husb^^nd. 
Tho prayer in the plaint was : firstly for a decree 
for an account on the footing that the defendant 
was liable to render an account for tho period 
during which his father acted as executor, and, 
secondly, for a decree for the amount as may be 
found due upon adjustment of account : 

Held, that, assuming that the legal represen- 
tative of a deceased executor was not only liable 
for a devastavit committed by the latter, but 
might also be called upon to render any account 
which the latter should have, but had not, 
rendered, the plaintiff had failed to establish 
her claim to an account, as there was nothing 
to show that the account due from the deceased 
executor under S. 98 of the Probate Act had not 
been rendered, or that there rested upon the 
deceased executor any duty to account over and 


Exeeutor— {Concluded) t 

above the duty imposed by the section.^ 

Khettramoni Dasi v. Dhirendra Nath Roy, 7 

Ind. Cas. 805. 

RICHARDSON, J. 

(2-a) Trade of testator carried on by the — 
Liability of the. See TRADE, No. 1, 12 Bom. 
L.R.I. ^ 

(3) Whether, is a trustee for specific purposes 
within the meaning of S. 10 of Limitation Act 
— Suit against — for recovery of sums mis- 
appropriated — Limitation. See LIMITATION 
ACT (1908), No. 4. 7 M.L.T. 123. 

(4 ) — applying for probate— Position of — Dis- 
missal of application for default — Whether,may 
propound will again. See CiV. PRO. CODE 
(1882), No. 63, 14 C.W.N 924. 

(5) — -in solo possession of the >-hareH in joint 
stock companies — Juridical possession — Appli- 
cability of proviso to S. 178, Contract Act. 
See Contract Act, No. 58, 12Bom.L.R. 870. 

Executor de son tort. 

Whether widow of one member in possession 
of joint family is an. Seo HINDU LAW 
(.JOINT family), No. 6, 7 M-L.T. 211. 

Bx parte decree. 

(1) Civil Procedure Code (Act XJV of 1882), 
S, lOS — Ex parte decree, setting aside — 
Non-serv ice of summons — Fraud — Separate 
suit to set aside ox parte decree —Right of 
suit, when arises. 

It is not open to the defendant, against 
whom an ex parte decree has been passed, to 
challenge the decree in an independent action, 
on the ground that the summons was not serv- 
ed on him. His remedy, if ho wishes to set 
aside the ex parte decree on that ground, is by 
an application under S. 108, Civil Procedure 
Code, 1882. He cannot have that decree 
set aside in an independent action, except by 
establishing that the decree was obtained by 
fraud (a). Lakshminaraio Dutt v. Fazil Haho- 
mod, 7 Ind. Cas. 163. 

SHARFUDDIN and DOSS, .1.1. 

Refcrefiices : — (a) 21 C. 605; 28 C. 475; 29 C. 
395 ; and 21 A. 279, relied upoit. 

(2) C.P.C. (Act V of 1908), S. i7— Res 
judicata— Finally decided — Ex parte decree 
— Decree executed — Fraud — Minor's right 
to relief on the ground of fraud by fresh 
suit not allowed — Limitation Act (IX of 
1908), Sch, II, Art, 95 — Limitation— Suit 
to set aside decree on the ground of frauds 
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Bx parte (Continued). 

la 1900 an ex parte decree for possession of 
land was passed against the defendants, who 
were minors and represented by their cousins 
as guardians ad litem. The decree was execut- 
ed and mutation of names was effected in 1902. 
In 1904 a decree for produce was passed against 
the defendants. 

In the present suit filed in 1907, the defend- 
ants sued to recover possession of the land and 
alleged that the ex parte decree was a nullity 
and they were not bound by it and the subse- 
quent proceedings, for the guardians had 
colluded with the opposite side. 

Held that the suit was not maintainable, 
until and unless the ex parte decree against 
them was set aside. The right as to the pos- 
session of the land was res judicata so long as 
that decree subsisted. J^rima facie a suit to set 
aside the ex parte decree would be barred under 
Art. 95, Limitation Act (a). Dial Singh v. 
Allah Ditta, 47 P.L.H. 1910. 

Kattkian, j. 

Reference : — M P.L.R. 1900, p. 431, R. 

(2-a) C.P.C. (Act XIV of S, lOS— 

Application to set aside ex parte decree — 
Applicant sued as partiwr but not served 
personally— Sufficient cause. 

When a defendent, against whom an ex parte 
decree has been passed as one of the partners 
without the summons having been served on 
him individually, applies for the setting aside 
of the ex parte decree, and he donie.s that ho is 
:i partner of the other defendants, the Court 
should sot aside the ex parte decree and rc-hear 
the case on its merits. It should not put upon 
the defendant the bufrden of proving that he is 
not a partner, before sotting aside the ex-parte 
decree. To do so would be trying in the 
miscellaneous applicatioA a question arising on 
the hearing of the case on its merits. Such 
procedure is not contomplated b> S. 108 of 
the G.P.G. (1882). Chokal ingam Chetty v. 
Soobramonian Chetty, 8 lud. Gas. 448. 

FOX, C.J. and PARLETT, J. I 

(2-b) Fraud— Ihx parte decree — Bona fide, j 
belief. I 

Where it is alleged that an ex parte decree ! 
was obtained by fraud, and it is shown that | 
the defendant did not reside at the place where 
the summons was served, it is not fraud on the 
part of the plaintiff if he had a bona fide belief 
that the defendant resided there. Maung 
Ngwe Ta v. Allagappa Chetty, 8 Ind. Gas. 599. 
LOWIS. J. 


Bx parte decree— ‘{Concluded). 

(3) — affirmed in appeal— Application to set 
it aside— Jurisdiction. See Giv. PRO. CODE 
(1882), No. 91. 7 A.L.J. 698. 

(4) —against one and, on contest, against 
other defendants — Appeal — Decree affirmed — 
Jurisdiction of first Court to set aside. Seo 
Civ. Pro. Code (1882), No. 67, 6 Ind. Gas. 
525. 

(5) Court's inherent powers to set aside. 
See CIV. PRO. CODE (1908). No. 103, 12 Bom. 
L.R. 402. 

(6) Transfer of — Payment of decree amount 
into executing Court — Application to set aside, 
made in Court passing decree, before entering 
satisfaction of decree, whether proper. See 
ACT IX OB" 1887 (PROVINCUAD SMALL CAUSE 
COURTS), No. 5, 54 P.R. 1910. 

(7) —in rent suit — Res j udicata. See RES 
Judicata, No. 14, G Tnd. Cas. 860. 

(8) Setting aside —Limitation. SceCiV.PRO 
Code (1882), No. 191, 12 Bom. L.R. 730. 

(9) Summons not served upon defendant — 
Setting aside — Review of judgment — applica- 
tion beyond time — Excuse of delay. See CiV. 
Pro. Code (1908), No. 108, 12 Bom. L.R. 
886 . 

(10) Suit based on — Onus, See FOREIGN 
JUDGMENT, No. 3, 41 P.L.R. 1910. 

(11) Setting aside — Right of minor. See 
Limitation act (1908), No. 24, 8 Ind. Cas. 
543. 

Ex parte order. 

(1) Investigation under S. 280, C.P.C., 1882 
— Kx parte order — -Adjudication on the merits 
— Regular suit — Limitation. See LIMITATION 
ACT (XV OB" 1877), No. 74, 28 P.R. 1910. 

(9) Order refusing to sot aside ex parte dis- 
missal of application to set aside sale— Confirm- 
ation of sale — Appeal. See CiV. PRO. CODE 
(1882), No. 64, 6 Ind. Cas. 148. 

Exproprietary tenant. 

(1) Rent payable by an ex-proprietary tenant 
— Person entitled to receive — Land Revenue 
Act (III of 1901), S. 36— Rent Act {Oudh\ 
Ss. 7-A and 126. 

The respondent sold his share in a village to 
the appellant and became an oxproprietary 
tenant of land which had been his sir, and the 
rent payable therefor was determined under 
seotion 36 of the Land Revenue Act. 

Held, that the respondent was the tenant of 
the appellant alone, and not of all the co-sharera 
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Exproprietary tenant— •( Cmicluded), 
in tho vi11ap[e, and therefore the .appellant alone 
was entitled to maintain a suit for arrears of 
rent against ^he respondent. Chhote Lai Y. 
Ramadhin, 13 O.C. 70-5 Ind. Caa. 945. 

CliAMiKRand Evans, o.j.c s. 

Fair comment. 

Mis-statement of fact in comment— EITcct. 
Soo ETHEL, No. 1, 14 C.W.N. 713. 

False Imprisonment. 

Preventing intending passenger of ferry boat 
to return from wharf through turnstile without 
payment. Sec Perry, No. 1, 14 C.W.N. 410. 

Family arrangement. 

(1) Family arrangement — 'Descendants af par- 
ties hoin far hound — Tntentinn of ^utrties. 

One Bupo Singh was the solo owner of a 
holding of 471 kanals of land, nearly whole of 
which was a,cquircd by him. According to his 
wishes, a family arrangement was arrived at, to 
which his sons Suba Singh and Dew, a Singh 
and Crrandson Kishcu Singh, sou of Dewa 
Singh, consented. Under it ‘205 kanals wore 
alh^wed to Suba Singh, 100 kanals to Dewa 
Singh and 157 to Kishon Singh. After the 
death of Dewa Singh, the sons of Kishen Singh 
sued their uncle Hishen Singh for half share in 
the land that was allowed to Dewa Singh. 

Held, that the claim was not valid. In such 
cases effect must be given to the intention of 
the parties and there was no doubt that Kishen 
Singh was finally provided for without further 
prejudice to the rights of the defendant, the 
other son of Dewa Singh. 'L’he plaintiffs were 
not justified in re-opening the matter and 
claiming any portion of thti land then awarded 
to Dewa Singh. Bishen Singh v. Jawala 
Singh, 20 P.L.R. 1010. 

REID, C.J. and KENSINGTON, .1. 

(2) Binding character of — Powers of father — 
Sec Hindu Eaw (alienation), No. 10, 12 
Bom. E. R. G‘21. 

Father and son. 

(1) Decree against sons for debt duo by father 
— Form of decree — Personal decree. See 
Decree, No. n, 6 Tnd. Cae. 397. 

(2) Decree against father how far binding on 
sons. See Hindu Law (General). No. 2, 8 
M.L.T. 366. 

(3) Purchase by father in son’s name. See 
Benami Transactions, No. 2-n, 8 Ind. Cas. 
450 . 


Ferry. 

(1) False imprisonment — Preventing intefid- 
ing passenger of ferry boat to return from 
wharf through turnstile without payment — 
Reasonable condition. 

The plaintiff, with a view to take the defend- 
ant Company’s ferry boat, paid the usual 
charge of a penny on entering ihf defendant 
Company’s wharf, then changed his mind and 
wanted to return through a turnstile provided 
by the Company for exit, but, having refused 
to pay the penny which ho was asked to do to 
he allowed to go through the turnstile, was 
by force prevented from going through it. 
there being no complaint of any excessive 
violence having been used. 

Held , — that there was no false imprison- 
ment, as the defendant Company was entitled 
to impose a reasonable condition before allow- 
ing the plaintiff to pass through their turnstile 
from a place to which he had gone of his own 
free will, and which he had contracted to leave 
by a different exit. The payment of one penny 
was a quite fair condition, and if the plaintiff 
did not choose to comply with it, the defend- 
ant was not bound to let him through. 

Held, further, that the question whether the 
attention of the plaintiff had been suflioiontly 
drawn to the Company’s notices saying that 
the fare must bo paid was immaterial for the 
decision of the case. Archibald Nugent 
Robertson y. The Balmain New Ferry 
Company Ltd., 14 C.W.N. 410 (P.C.)=5 Tnd. 
Cas. 842. 

LORD Chancellor, Lord ^ia(3na(;h- 
TEN, Lord Collilih and Sir Arthur 
Wilson. 

(2) Suit for rent pf a — .Jurisdiction. See 
Act TX of 1887 (Provl. S. C. COURTS), 
No. 9, 14 C.W.N. 994. 

(3) Loss of income of — Construction of Rail- 
way Bridge — Compensation. See ACQUISI- 
TION OF LAND, No. 1, G Tnd. Cas. 343. 

Financial CommiBsioner (Punjab). 

— When would interfere in revision. See 
REVISION, No. 2, 2 P.R. 1910 (Rev.). 

FiBhery. 

(1) Meaning of — . Sec Act VIII OF 1886 
(Bengal Tenancy), No. 4G, 6 Ind. Cas. 168. 

(2) Right of — Rights of stranger— Effect of 
change in course of river. Sse BOUNDARY, 

I l?o. 2, 12 C.L.J. 216. 
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Flag. 

Right to hoiat a — Suit of civil nature. Sco 
Civ. Pro. Code (1882), No. 4, 7 A.L.J. 830. 

Foreign Judgment. 

(1) Foreujn judgvu^nt — Suit on — Jurisdic- 
tion — Onus of proof — Foreign Jicdgment 
being ox parte is immaUrial — Civil Proce- 
dure Code, 190S, section l-h -—Retrospective 
effect — Res judicata. 

A plaint was presented in 1895 in Ludhiana. 
At the hearing all the parties were present and 
the question uf jurisdiction being raised, the 
plaint was returned for presentation, without 
any protest, to the Nablia Court which in 18f)8 
passed an ex parte decree against defendant. 

The plaintiff then filed a fresh suit on the 
foreign judgment. The defendant contended 

(Ij that the Nabha Court had no jurisdiction; 

(2) no decree can be given by a British Court 
on an e.v parte foreign judgment ; 

(3) the decision of the Nabha Court was not 
on the merits. 

The Divisional .fudge held ; 

(1) That the plaintiff’s suit is really based 
on the plaint of 1895, and 

(2) under section 14 of C.P.C., 1908, the 
elites lies on the defendant to show that the 
Nabha Courts had no jurisdiction which he 
had failed, to discharge. 

Held by the Chief Court, alhrming the lower 
Court’s decree but on different grounds, th.it 
the learned Divisional .fudge was wrong on 
both points : 

(1) That the plaintiff’s suit was not based 
on the original plaint of IH9.5 but on the cx 
parte judgment of tlp3 Nabha Court. 

(2) That, under thtj old ('ode the burden of 
proving jurisdiction lay on the plaintiff when 
the issue was tried in thp first Court ; and that 
the subsequent change of law in S. If of the 
new Code did not take effect rctros pec. lively : 

(3j That, although the initial onus was on 
plaintiff, still that onm was .shifted by the fact 
of the plaint having been returned by the 
Liidhiama Court for presentation to the Nabha 
Court without any protest, and that defendant 
•did nothing to discharge this shifted onus : 

(4) That the Nabha Court had jurisdiction to 
try the case : 

(5) That the fact of the decree Vjcing ex parte 
is in the circumstances immaterial : 

(6) That the decision was obviously on the 
merits. Udhe Singh y. Puran Chand, 165 
P.W.R. 1909. 

JOHNSTONE, J. 


Foreign Judgment — (Continued ) . 

(2) Foreign fndgmentt suit on — Judgmen 
passed ex parte whether can he enforced in 
the forum of another country subject to the 
saute Sovereign — Private international lai^\ 
rules of — Authority of Jiritish Parliavtent 
recognising Jurisdiction mil'll be clear, 
and express — Charter of J83J — (Ceylon), 
S. 24 — Ceylon Ordinance, linf JSSf) Ss. 9, 
704 — “ Apf)earor defend the action mean- 
iug of — Obtaining of leave to defend act urn; 
whether amounts to roiuntnry stibtnissum 
to tne Jurisdiction of the Court— Decision 
of the foreign Court otherwise than on the 
merits ofthecase—Fffect on its enjo)\e- 
liicnt in a Court in British India. 

Appellant obtained a decree against the res- 
pondent, ill a suit instituted by him in a 
Court 111 Ceylon, on a pro-note. The suit 
having been instituted under the summary 
procedure provided by Chapter LI II of the 
Ceylon Ordinance 11 of 1889 (analogous to 
section 532 of Act XTV of 1882), dcfend.int 
appeared by an attorney and applied for leave 
to defend the suit. Leave was granted to him 
on condition of his furnishing security. The 
respondent did not furnish ^-ocuriiy, and did 
not appear ac the trial, when judgment was 
p.issed against him during his absence. The 
respondent having left Ceylon and settled in 
British fndia, .appellant brought the present 
suit against him in a British Indian Court. 
The rc.spondeut ploadnnl want of jurisdiction, 
as (1) under the rules of J^rivate Iuteruatioii,\l 
Law, the judgment of a foreign Court passed 
in absentcui could not be enforced in a British 
Indian Court, (2) the respondent did not 
appear at the trial and there was no decision 
on the merits. 

Held, (J) thrit though Ceylon and Bnti.sh 
India owed allegiance to the same Sovereign , 
the enforceability of the judgments of the 
Courts of cither country on those of the other 
was guided by the Rule of Private International 
Law, vU.. that the judgment of si foreign 
Court passed against the defendant in ahseniem 
cannot be enforced against him in a Court in 
British India (a). 

(2) That neither by section 23 of the Charter 
of 18-33, nor by S. 9 of Ordinance, No. JI of 
1889 (Ceylon TjOgislativc f^jiiactments, Vol. IT', 
p. 576), are the Ceylon Courts empowered by 
the British Parliament to adjudicate in a 
matter, in which the cause of action arose 
within their jurisdiction, so as to bind by their 
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Foreign judgment — (Continued). 

(Iccreo a defendant who is a resident of British 
India and a subject of the British Crown, 
althnug[h he pevar rasided in Ceylon at the 
time of the action or submitted himself to the 
jurisdiction of the Ceylon Court. Such juris- 
diction, having regard to the principles of Inter- 
national Law, would only be recognized in 
British India, if it was conferred by the 
Supreme Legislature, by express and clear 
words (6). 

(3) That a decree based on a contract impos- 
ing personal obligation upon an absent 
foreigner is not countenanced by the comity of 
nations, only because the defendant entered 
into the contract in the territory of t\io;forum 
which passed the decree (c). 

(4) That the defendant, though he was ex 
pnrte at the trial must be deemed to have 
voluntarily submitted to the jurisdiction of the 
Ceylon Court, as he applied for leave to defend 
the action. 

(5) The words “ appear or defend ” in S. 704 
of the Ceylon Ordinance II of liS89 are the 
equivalent of “ appear and defend ” and clear- 
ly refer to appearance for the purpose of defend- 
ing the action in accordance with the leave 
granted, and do not imply that appearance for 
the purpose of obtaining leave is not to be 
deemed appearance in the action at all. 

(6) It is not even necessary that the .submis- 
sion must be by an act done in the course of 
the action itself, for it can bo constituted by a 
contract to that effect, entered into between 
the plaintiff and the defendant previously to 
the action (d). 

(7) A judgment of a foreign Court, which 
docs not decide upon the merits of the dispute, 

or instance, if a suit is dismiH.sod as being 
barred by the Law for Limitation of suits pre- 
vailing in that Court cannot be pleaded as a 
bar to a suit instituted in the Court of the 
plaintiff’s domicile on the same cause of action 
(e). Shaik Atham Sahib v. Daoud Sahib, 3 
Ind. Cas. 190-= 19 M.L.J. 459 32 M. 469. 

MUNRO and ABDUR RAHIM, J.J. 

Tteferences (a) 22 C, 222 = 21 I. A. 171 ; 28 
C. 641. D. ; 29 C. 509 ; (1908) 1 K.B. 302=77 
L.J. K.B. 180 ; 98 L.T. 304; 24 T.L.R. 85 ; 
llalsbury’s Laws of England, Vol. VI, p. 291, 
R. (6) 22 C. 222 = 21 I.A. 171; (1908) 1 K.B, 
302 = 77 L.J.K.B. 180 ; 98 L.T. 304 ; 24 T.L. 
R. 86, R. (c) 22 C. 222 = 21 I.A. 171 ; 29 M. 69; 
29 M. 239 at p. 279 ; 1 M.L.T. 71 ; 16 M.L.J. 
238, n. (d) (1908) 1 K.B. 302 ; 77 L.J.K.B. 


Foreign Judgment— (Con/int/^d). 

180 ; 98 L.T. 304 ; 24 T.L.R. 85 ; 66 L.J.N.8. 
(Q.B.D.), p. 39 ; 2 M. 407 ; 18 M. 327. R. (c) 1 
P.D. 393, (1904), p. 41 ; 73 L.J.P. 2 ; 89 L.T. 
481 ; 9 Asp. M.C. 497, R. 

(3) Foreign judgment — Ex parte suit 

based on— Onus— C.P. C. (Act XIV of 1882), 
Applicahility of^fAmifatian Act (XV of* 
1877), S. 14. ' 

The plaintiff brought a suit in the Ludhiana 
District. The plaint was returned for present- 
ation in the Court of Nabha Native State. The 
plaintiff subsequently obtained an ex parte- 
decree. He then brought the present suit in the 
Ludhiana District on the basis of the ex 2 ^o,rte 
decreo obtained by him. The first Court held 
that it was for plaintiff to prove (i) that the 
suit based on an ex parte foreign judgment 
was maintainable (ii) that dofendant could not 
object to the jurisdiction of the Nabha Court, 
(iii) that the Nabha Court had jurisdiction ; 
and ii found that plaintiff h.*id not proved these 
things, and so dismissed the suit. 

The Divisional Judge set asido the dismissal' 
and remanded the case for retrial, holding that 
the suit was bar.cd on the plaint in the first- 
suit. 

Jfeld that the suit was not based on the 
plaint in the first suit. If the present suit 
failed, the plaintiff could bring a fsuit on the 
original cause of action, asking the Court to 
exclude, in computing limitation, the years 
spent in prosecuting his claim in Nabha. 

Held, also, that it was not permissible to 
apply S. 14 of the now C.P.C in the circum- 
stances ; under the old Code the burden of 
proof lay upon plaintiff to show that Nabha 
Court had jurisdiction, and it would be unfair 
to treat the matter of onus as it is treated in 
the now Code and so give the new Code this 
sort of retrospective effect. The initial onus 
was on plaintiif, but this nuus was shifted 
when plaintiff showed that, when the case was 
before Ludhiana Court, .all the parties were 
present and the question of jurisdiction was 
somehow raised, probably at the instance of 
defendant or then a co-defendant, and the plaint 
was returned without any protest by any 
person present. 

Held also that the N-abha Court had juris- 
diction, that the fact of the decree being ex- 
parte was in the circumstances- immaterial and 
that the decision was obviously on the merits.. 

Udhe Singh v. ParaaXhand, 41 P.L.R. 1910. 
JOHNSTONE, J. 
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Foreign Judgment— (Co9icZ?6d0d). 

(4) Foreign Jiidgvtent — Defetidant resident of 
British Indifi—YjX parte trial — Whether 
binding, 

A foreign judgment obtained ex ^irte against 
a defendant described as a resident of British 
India cannot bind the defendant. R.M.A. 
Saminatha Pillay v. N.A.K. Abdul Oafoor 
Sahib, 8 287. 

Bknson and Krishnaswami AIYAR, jj. 

Foreign territory. 

(1) Order of excomni uni cation pa.ssed in — 
Oause of action in — Defendant residing in Bri- 
tish India — Suit for defamation whether main- 
tainable in British India. See JURISDICTION 
(GENERAL), No. 1, 7 M.L.T. 4‘2. 

(2) Award affecting property out of British 
India — Convertibility into decree in British 
India. See Award, No. 2, 11 P.W.K. lUlO. 

Forest Act. 

See ACT V OE 18Hi (MA1)R.\S). 

Forma pauperis. 

See Pauper. 

Fraud. 

(1) Suit to set asule a decree^ on the groimd of 
— Personal service not a ffected-- Conduct of 
jplaintiff. 

The mere fact that personal service of sum- 
mons has not been effected on a defendant 
would not make the ex parte decree obtained 
against him, abortive. But where the non- 
service ;s due to the fraudulent conduct of the 
plaintiff and others acting with him the decree 
may be set aside as fraudulent. Tika Ram Y. 
Jloulat, 7 A.L.J. 74=4Ind. Cas. 596. 

STANLEY, C.J. andtBANERJI, J. 

Reference : ^21 C. 619, F, 

(2) — in execution sale— Nature of proof of — 
'Onus of — Inadequacy of price and arrangement 
between persons not to bid against each other — 
Effect. See CiV. PRO. Code (1S82), No. 153, 
150 P.W.K. 1909. 

(3) When may be presumed — Inadequacy of 
consideration — Presumption. See TRANSFER 
OF Property Act, No. 24, 5Ind. Caa. 179. 

(4) Decree whether fraudulent — Point of law 
— Second appeal. See CiV. PRO. CODE (1908), 
No. 46, 5 Ind. Cas. 398. 

(5) Fraud —Setting aside decree of another 
• C o u r t— Jurisdiction. See JURISDICTION 
^General), No. 2, 5 Ind. Cas. 648. 


Fraud — ( Concluded ) . 

(6) Effect of— Limitation. See LIMITATION 
ACT (1877), No. 18, 6 Ind. Cas. 154. 

(7) Plaintiff 's case resting solcjy on — Fraud 
negatived — Case on mistake whether allowable. 
See PLEADINGS, No. 3, 6 Ind. Cas. 472. 

(8) Fraudulent decree — Effect — Nullity — 
Kemedy against such decree. See ClV. PRO. 
Code (1908), No. 83, 7 Ind. Cas. 11. 

(9) Alienation— Fraud — Creditor. See ALIEN- 
ATION, No. 2, 15M.C.C.R. 104. 

( 10 ) Fx parte decree, setting aside of— Fraud 
—Bona fide belief as to defendant’s residence. 
See Ex PARTE DECREE, NO. 2-5, 8 Ind. Cas. 
699. 

(11) Joint decree — Setting aside decree on 
ground of. See DECREE, No. 9-6, 13 O.C. 
388. 

(12) Judgment in personam— Who can sot 
aside on ground of — . See DECREE, No 9-^, 
8 Ind. Oas. 614. 

Fraudulent tranaferB. 

(1) Transfer to secure a debtjind transfer to 
hinder realisation of decree — Distinction- 
Fraud, 

Where a transferee not only intends to secure 
his own debt by the transfer of property from 
the debtor, but also to prevent a decree-holder 
I from realising his decree by attaching the pro- 
j perty transferred, the transfer is fraudulent. 

I Maung Ban v. Sit Twan, 5 L.B.K. 195. 

IIARTNOLL, .J. 

References :—U C. 999, F; 5 M.H.C.R. 
368, H, 

(2) Test of —Effect of consideration — Intent 
to defraud essential. See REGISTRATION ACT 
(1877), No. 22, 7 Ind. Cas. 614. 

Full Bench. 

Power of, on cases referred to it. See ClV'. 
PRO. CODE, 1908, No. 20, 12 P.W.R. 1910. 

Future crops. 

Mortgage of. Seo MORTGAGE (GENERAL), 
No. 16, 6 Tnd. Cas. 373. 

Future rents. 

Mortgage of — Registration. See REGISTRA- 
TION ACT (1877), No. 1, 6 Ind. Cas. 504. 

Garden. 

(1) What constitutes. See ACT XT OF 1869 
(REVENUE SALE LAW), No. b-a, 7 lud. Cas. 
912. 

General Glauses Act. 

(1) See ACT X OF 1897. 

(2) See ACT I OF 1904 (N.W.P.). 
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Gift. 

(1) Gift by a Native Christian to his three 
children — Joint tenancy or tcnancy-in- 
common-^ htdian Succession Act {X of 
Ifiibo), S, UJ — Kntjlish Law, 

A Native Christian made a gift of property 
to his thr<?o children. Two of them died. Held 
that the surviving brother took the interest of 
the deceased by the principle of survivorship. 

Held that the gift was joint, and the donees 
took as joint-tenants. 

The rule of English Law is to presume that 
the donees are joint tenants. This principle 
is adopted by the Indian Legislature in the il- 
lustration to S. 9l3 of the Succession Act. 
Though the illustration deals with the case of 
a legacy, the same principle is applicable to 
willa as to gifts, unless there are special rules 
justifying a deviation. Arakal Joseph Gab- 
riel Y. Domings Inas, 7 M.L.T, 870^-6 Tnd. 
Cas. 7-20 M.L.J. 877. 

BWNSON and KlilSIINASA\v:MY A YEP, J.T. 

neferences 28 11. 80, R. ; 28 A. 88, D. 

(2) Succession -Agreement that land would 
go to a. shrine on the death of persons who 
were parties to the agreement — Gift in 
favour of shrine by one of the parties — Suit 
to ([uestion the gijt by another party. 

When the parties to the present suit and 
oibcr.s had agreed in a previous case that, on 
the death of persons who were parties to the 
agroeineiit, the land in dispute would go to a 
shrine. 

Held that a gift of her share by one of the 
parties, a female, in favour of one of the mana- 
gers of the shrine, was not liable to be ques- 
tioned by a person who was also a party to the 
agreement and claimed a right to the faiid 
a& an heir of the donor. Inayat Ali Sha y. 
Wilayat Shah, 4G P.L.R. 1910. 

Johnstone, ,i. 

(8) Consideration in shape of services rendered 
or to be rendered — Urant of assessment — Regis- 
tration. See TUANSFER OF PHOTERTY ACT, 
No. 37, 12 Bom. Ij.R. 9. 

(4) Deed of — Agreement contrary to the terms 
of the — Evidence to prove the agreement. See 
LIMITATION Act (1877), No. 59, 5 Ind. Cas. 
497. 

(6) — by owner while ousted by trespasser — 
Validity of — Nature of possession to support 
gift. See MahomedanLaw (Gift), No. 3, 
13 0.C. 347. 


Gift — (Concluded ) . 

(6) Joint gift to adult and minor — Gift by 
parent to^child — Possession. See MAHOMEDAN 
Law (Gift), No. 5, 8 Tnd. Cas. 38. 

Golden Temple, AmritBar. 

( 1) Golden Temple^ Amritsar — (J)ar bar Sahib) 
— Its IS59 JJastur-ul’Amal — Pujari dis- 
obeying its provisimis—Fnilingrto pay half 
of the Ardas to the Temple Treasw y — Mis 
condiud — Right of Manager to prevent him 
from entering the temple — Interference of 
Civil Court — Court fee Rs. 10. 

Held, that ; 

(U The Dastur-ul-Amal prepared in 1859 for 
the management of the Golden Temple, Am- 
ritsar, rightly sets out the arrangements and 
practice and custom rehitiiig to the temple and 
its officials : 

(2) If a Pujari docs not obey its p.-ovisions or 
does not follow the custom of the Institution, 
as for instance by withholding half of the Ardas 
(subscription) realized by him which he is 
bound to pay into the Temple Treasury, he i& 
guilty of decided misconduct, which justified 
the Managing Committee of the Institution in 
taking necessary steps to prevent him from en- 
tering thf) Temple for the purpose of discharg- 
ing his duty as Pujari, and that such a matter 
is within the cognizance of a Civil Court. 

(2) A person setting up a special custom must 
prove it. Sarda Man Singh y. Ganga Singh, . 
100 P.W.R. 1909. 

Trk:\ieett and POWEE, JJ. 

Goods. 

(1) Sale of — Loss by ini,«direction of, by rail- 
way — Negligence of agent — Liabilit}'. See 
PHINCIPATi AND AGENT, No. 4, 7 A.L.J. 732. 

(2) Sale of — Stipuhtrtions as to time of deli- 
very, whether of the essence of contract. See 
SABK, No. 4, "3 0.C. 143. 

GoYornment. 

(1) Suit .against, for recovery of a tank — Acts 
constituting adverse possession. See ADVERRE- 
POS8K8KION, No. 2, 5 Tnd. Cas. 118. 

(2) Adverse possession as against — Posses- 
sion and enjoyment by plaintiff — Burden of 
proof. Sec MADRAS AcT V OF 1882 (FOREST), 
No. 1, 7 M.L.T. 241, 

(3) Duty of — to maintain Irrigation works 
in repair — Deficiency of water supply owing to 
non-repair — Loss to ryot in consequence — 
Whether suit lies against Government therefor, 
See WATER, No. 1. 7 M.L.T. 397. 
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Government— (Co9»c2u<26(2). 

(4^ Suit against — Jurisdiction of Civil Courts. 
See act IV OP 1898 (LOWER BURMA TOWN 
AND Village lands), No. l, 6 L.B.R. 163. 

(5)— employing a shroff to pass Babashai 
coins — Shroff passing shikkai coins — Mint 
officers accepting the coins — Estoppel — Loss to 
Government — Measure of damages. See ^lAXlM, 
No. 1, 12 Bom. L.R. 769. 

(G) Sale — Dispossession by Govorninent — 
Stipulation for refund of purchase money — 
Legality. See SALE, No. 8, 8 M.L.T. 312. 
Government pronote. 

(1) Nog. Instr. Act applicable to — Transfer 
of — Consideration —Burden of proof — . See 
PROMISSORY Note, No. G, 12 O.L.J. 470. 

Grant. 

(1) Grant-Construction^ principle of construc- 
tion — Godavari lanlms, shifting nature of — 
Lease by Governincnt — Description by 
indefinite — Extent to prevail — Lessee en. 
titled to damage'i for short extent. 

'riic Government gave a lease of S. Lanka in * 
the Godavari river, and thoexLcut was given as j 
777-64 acres. The boundaries of the laukas j 
are of a shifting character owing to the action i 
of the floods 111 tho river. The area being much | 
less than tho extent granted, the lessee brought 
his suit for damages, for the short extent. 

Held, that the fact that the boundaries arc 
of a shifting character, and the property Icjised 
is liable either to diminish or incrense by a | 
process of accretion, entitles the man, who 
IS contemplating taking the lease, to rely upon : 
the area stated in the lease. I 

The primary canon of interpretation of a j 
deed or grant, wher* there is a conflict between 
the do.scription of the boundaries of the laud | 
conveyed and the description of the quantity, . 
unquestionably, is tha> the description of the i 
boundaries, if it is precise and accurate domi- 
nates the description of the quantity (a). 

There is also a supplementary canon equally 
well-established, though instances of its • 
application are much loss frequent than those 
of the other, that, if tho description of the 
boundaries is vague and uncertain, it yields to 
the description of the quantity (b). 

A party who lets premises agrees to give . 
possession, and if he fails to do so, the lessee 
may recover damages against him (c). Perm- ; 
maraju Yenkiah Garoo v. The Secretary 
of State for India, 7 M.L.T. :390-=6 ltd. | 
Cas. 727. 

WHITE, C.J. and ABDUR RAHIM, J. 


Grant — ( Concluded ) . 

References (a) 10 C.L.J. 670 (683. 684), 
F. ; M & W. 183-63 P.R. 669, 12 Cl. & F. 151; 
(1898), 2 Ch. 651; (1899) 2 Ch. 309; 4 Wheaton 
U.S. 444, R. (b) (1867) L.R. 1 P.C. 436; (1866) 
L.R. 1 Ch. App. 412; (1906) 2 Ch. 164; (1902) 
A.C. 464;(1822) 161 W.S. 229 = 7 Wheaton U.S. 
7, R. (c) 6 Bing. 440-30 R.R. 699, R. 

(2) Grant of land by Collector — Favourable 
assessment — fjong occupation by grantee — 
Sudden enhaiurment of assessment by 
Cf'oernmenl -Ulegality* 

Where lands arc granted by the Collector, 
whether — with or without authority, at a favou- 
rable rate of assessment, and the grantee enjoyed 
j them on such conditions for nearly a hundred 
I years, and then full assessiiient was levied by 
I Government; 

iudd, that the iinpositiun of the full assess- 
ment was illegal and could not be levied. The 

Secretary of State for India in Council v. 
Komandur Narasimhachariari 8 M.L.T. 378. 
Miller & Munho, .u. 

(3) Joint family property— Confiscation — 
Government grant of part of property to one 
member of the family — Nature of estate grant- 
ed. See Hindu Lwv (Joint Family), No. 9, 
12 Bom. L.R. 666. 

(1) — of soil of a village, and not of land 
revenue — ApphcabiliLy of Pensions Act. Sec ACT 
XXlllOK 1871 (PENSIONS), No. 1,7 M.L.T. 
63 (P.C.). 

Grove holder. 

Position of —Right to pre-emption. See 
Pre-emption, No. 32, 13 O.C. 202. 

Grardian ad Utem. 

Costs — (iuardiitu ad litem of a lunatic — 
Guardian filing on unnecessary appeal — 
Pei sonal liability of the guardian to pay — 
Costs, 

Tho guardian ad litem appointed by the 
Court usually gets his costs out of the estate 
of the defendants whom he represents, if ho 
does not recover them from the plaintiff ; but 
when the guardian ad litcm takes upon him- 
self to appeal against a decree passed against 
the lunatic, whom he roprc.scrits, he must per- 
sonally pay the costs incurred. Shapurji 
Hormaaji Harver v. MonoBseh Jacob 
MonosBCh, II Bom. L.R. 1011 = 34 B. 374. 
Scott, c.j., and Batchelor, j. 
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Guardian and minor. 

(1) Mortgage by guardian, validity of — 
Guardians and Wards Act {VJII of 

S- 31— Order, if to substantially comply 
with the provisionti of the section — Order 
obtained on misrepresentation of fact and 
not by fraud — Mortgagee entitled to amount 
advanced, 

A mortgago oxocuted by a certificated guard- 
ian of a minor’s propcrf.y, in pursuance of a 
permission obtained on misrepresentation of 
fact and not by fraud, is a valid mortgage, oven 
though the permission ought not to have been 
granted. A mortgagee is not bound to go be- 
hind the order of the Court permitting the 
niortgage, where no case of fraud exists (a). 

An order granting permission to the guardian 
to transfer is siiilicient, if it substantially, 
though not in form, complies with the provi- 
sions of S. 31 of the (luardians and Wards Act. 
Thus an order not reciting the necessity for 
which the loan was required is valid, if the 
petition on which the order was granted con- 
tained the requiremouts provided in S. 31 of 
tho said Act. 

A mortgagee is not entitled to recover any 
larger sum than what ho has actually advanced. 

Maharaja Sir Ramaswar Singh Bahadur v. 
Dhuiipat Singh, 11 C.L.J. 197 = 5 Ind. Chs. 
334. 

Harrington and Chattkrjkk, .m. 

References 12 l.A. 47 (50) ; 11 C. 379, h\ 

(2) Mirwr^Moneyborroicod by do facto guard- 
ian for minor's bemgit— Liability of the 
minor— Equity— Punjab Courts Act {X VIII 
of 1884), S. 70 {a). 

Held, that money borrowed by the de facto 
guardian or agent of a minor for the minor’s 
bouolit, as, for instance, to pay the (Jovefn- 
ment Revenue for which tho minor is liable as 
lambardar, is legally recoverable from the 
minor’s estate, although he is not personally 
liable therefor. 

Tho High Court is not justified to interfere 
on revision where substantial justice is done to 
the parties. In such a case, revision under 
S. 70 [a) of Act XVIII of 1884 does not lie, even 
where the lower appellate Court has erred in 
law. Umap Hayat v. Devi Dai, 5 P.W.R. 
1910 = 5 Ind. Gas. 590. 

RATTIOAN, J. 

(3) Appointment of guardian — Minor Hindu 
co-parcener — Owirdian of property whether 
can he appointed guardian of person — 


Guardian and minor— (Oonfinti^d). 

Status of the family — Suit by one co-par- 
cener against another for possession, whe- 
ther effects separation — Partition, 

A guardian cannot be appointed to the estate 
of a minor co-parcener of a joint Hindu family, 
who has no .separate property (a). 

The status of tho minor places no difficulty 
in the way of appointing a guardian of the 
person, but different considerations apply to 
the guardianship of property (5). 

It is a fact that individual members of a 
joint Hindu family frequently hold property, in 
which the other members of tho f-amily have 
no share, and a suit by one against another, 
based on the allegation that an acquisition was 
for the joint family and not merely for the 
member in whose name it was recorded, does 
not effect a separation (c). 

So, a suit by a co-parcener against a minor 
co-parccncr, to establish tho fact that a 
mortgage transaction effected by tho minor’s 
father was on behalf of tho joint family, docs 
not effect a xjartition. Ram Kiahen v. Bell 
Ram, 23P.R. 1910 = 33 P.W.R. 1910 5 Ind. 
Cas. 8H7. 

REID, C.J. and JOHNSTONE, J. 

lUfercJices : — (n) 25 A. 407 (P C.), (b) 30 B. 
152. (c) 2 P.R. 1892 and 1 C. 434, D. 

(4) Cir, Pro, Code (Act XI F of 188'^'}, 
Ss. 1144, 4r>7 — Party," means party duly 
represented — Minor represented by married 
icoman or person with adverse interest as 
guardian ad litem if hound by decree 
— Appointment of married woman as 
gtiardinn of person urdior (luardians and 
Wards Act (VTTl of 1890), S, 53, if re- 
moves disqualification — Construction of 
statutes, * 

S. 244, Civ. Pro. Code, 1882, applied t«> 
questions arising between parties to the suit in 
which the decree was passed, that is to say 
between parties who had been properly made 
parties in accordance with the provisions of the 
Code. 

Where decrees, wore passed against a minor, 
represented in the proceedings either by a 
married sister or an uncle whose interest was 
adverse to the minor’s, held, that the minor 
was never a party to any of these suits in the 
proper sense of the term, and a suit on her 
behalf, for a declaration that the decrees and 
sales in execution thereof were invalid a 
against her, was maintainable# 
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OuardUn and minor— {Continued), 

A married woman was disqualified by 8. 457 
of the Code from being appointed a guardian 
ad litem on behalf of a minor. The fact of her 
having been appointed the guardian of the 
person of the minor under 6. 53 of the Guard 
ians and Wards Act of 1S90, did not remove 
the disqualification. 

The latei^ enactment loft S. 457, G.P>G., 
untouched, the effect of the two statutes read 
together being, that a guardian of the person 
of a minor, if properly qualified, might be pre- 
ferred as guardian in the suit. Mussammat 
Rashid-un-nisa v. Muhammad Ismail Khan, 
13 G.W.N. 1132 (P.C.) = 10 G.L.J. 318 = 6 A. 
li.J. 822 = 11 Bom. L.R. 1225 = 6 M.Ti.T. 279 
= 19 M.L.J. 031. 

Lord Atkinson, Lord CoiiidNs, Sir 

ANDREW SCOHEE and SIR ARTHUR 
WILSON. 

(5) Alienation hif de facto (jiKirdian — Minor- 
ity of husband of minor Hindu luife — Legal 
‘necessity — Income of property not su£icient 
to meet •necessity — Alienation if ralid. 

The acts of a de facto guardian in alienating 
the estate of a minor inarriod Hindu female, 
during the minority of her legal guardian the 
husband, will be valid, if a necessity for the 
money sought to be raised is established, as, 
for instance, that it is wanted for repairs, and 
if the income of the property be not sufficient 
to provide the requisite funds. Adhar Chandra 
Dutt Y. Kiritibash Bairagee, 6 Ind. Gas. 
638. 

HOLMWOODand SJI VRKIJDDIN, ,JJ. 
Refercftce 10 G. 623, F, 

(6) J/iwor, proper representation of — Guard- 
ian ad litem, propriety of the appointment 
of the person mho executed the nwrUjage- 
deed lohich was the subject of suit — Decree 
or order made against minor. 

The general rule is that, if a minor is pro- 
perly represented by a next friend or guardian 
ad litem and there is no fraud or collusioti on 
the part of the next friend or guardian or of 
the opposite party, and the next friend or guard- 
ian is not guilty of gross negligence, a minor 
is as much bound by the decree nr order made 
in the suit, whether it was made for his bene- 
fit or not, as if he were of full age. 

Where the person appointed guardian 
ad litem of the pre.sent plaintiff in a previous 
litigation was not only his certificated guardian, 
but also his father and natural guardian who J 
40 


Guardian and m\nor-~(Continued), 
had the power to mortgage the plaintiff’s pro- 
perty for his benefit, held, that the plaintiff was 
properly represented, notwithstanding the 
fact that the aforesaid guardian \id litem was 
the person who had on behalf of the minor 
executed the mortgage-deed which was the sub- 
ject of suit. Madari v. Har Dayal, 13 O.C. 
158. 

GHAMIBU and EVANS, J.T. 

(7) Limitation — ,Uienathm of immoveable 
projierty by a minor's predecessor to one who 
tons afterwards appointed the mino7''s 
gaardinn — Suit by tJw minor to recover that 
property— Catisi of action— Onus on plain- 
tiffs of proving suit is within limitation — 
Decision as to age of minor in appointment 
if fftiardian proceedings not judament 
in rem — ihitirdian when not estopped from 
disputing ward's age — Entry in birth regis- 
ter ami register of vaecinxit ion— Former 
statement of a person ns to date of hts own 
birth — Paper of Tambol — Admission of a 
party — Previous statement of a u'ifness — 
Power of gnordian- Statement of legal 
piOA'litio'iu'rbimiing on his client —Construc- 
tion of the Law of evidence — Indian 
Limitation Act, XV of 1H77, S. 7 and Arts. 
14‘J and 144 — Indian Evidemw Act, T of 
1S73, Ss. JO, IH, 16, 31, 33, 41, 43, 45, /55 
and 137— Act XL of 185S, Ss. 10 and 18 - 
Ss. 567 of Act XIV of 1883 { = (). 41. H. 
33 of Act V of 1 908 ) . 

Held, that : — 

(1) The cause of action of a suit by a ward to 
recover his property, whether moveable or im- 
moveable. misappropriated or alienated by the 
guardian, arises from the date of the guardian’s 
removal. But where immoveable property has 
already boon alienated and parted with by the 
ward’s predccessor-in- title, the suit to recover 
it by the alienor himself or his successor, r)ii 
the ground of invalidity of the alienation, is 
governed by twelve years’ rule of limitation, and 
the right to sue accrues from the date of alien- 
ation, whether Arts. 142 or 144 of Act XV of 
1877 (now Act IX of 1908) applies. 

(2) One cause of action cannot come into 
existence by instalments on different dates (a). 

(3) It is generally for the plaintiff to show 
hat his suit is not barred by limitation. So 
where a person, after attaining majority, sues 
bo recover his property in the bands of his guard- 
ian or other persons, for which cause of action 
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Guardian and minor — (Continued). 
has arisen during his minority, he is bound to 
prove that the suit is within the three years* 
limit allowed by S. 7, Limitation Act, 1908. ' 

(4) The decisions of an issue as to the age of ’ 
a minor, in proceedings relating to the appoint- 
ment of the guardian for person or property or 
both of such minor or in curatorship proceed- 
ings, arc not judgments in rem enumerated in 
S- 41 of Act I of 1872 which are declared 
to l;e conclusive against the world, although 
under S. 48 of this Act, these are relevant 
to prove that at or up to a certain time the 
haid minor was under tutelage. 

(5) In a suit by a ward to recover his property 
from the guardian appointed hy a eom potent 
Court, the guardian is not estopped from dis- 
puting the age of the ward, unless it is shown 
that the former (guardian), hy his declaration, 
act or omission, has caused or permitted the 
Litter (ward) to believe anything about the 
ward’s age. 

(G) An entry in a Birth Register kept by some 
competent authority is relevant to prove the 
age of the person to whom it relates, provided 
it is not in any way suspicious. 

(7) An entry in a vaccination register showing 
the age of the person vaccinated can bo relevant 
to corroborate the vaccinator’s evidence as to 
the age, if otherwise reliable, but in itself it is 
of no value, because the ago of a child is likely 
to be very cursorily recorded, as it is not a 
matter of importance for the operation. 

(8) h’ornier statements of a person giving the 

date of his own birth, even if admissible under 
the combined operation of S. 21 (1) read 
with Ss. 32 (7) and 13, cl. of the Indian 
Evidence Act (1 of 1872), do not possess 
any great probative force, because the source of 
hih information after all is hearsay. ^ 

(9) Under the combined force of Ss. 10 
and IS of Act XL of 1859 (now Ss. 29 and 
30 of Act VIII of 1890), the only restrictions 
upon a certified guardian are, that he cannot 
sell or mortg.igo the ward’s immoveable proper- 
ty or lease it for five years without permission 
of the Court ; in other respects he has the full 
rights of a proprietor. 

(10) The statement of witnesses examined in 

a judicial proceeding cannot be used in any 
subsequent judicial proceedings, when any of 
the conditions laid down under S. 33 of the 
Indian Evidence Act (I of 1872), is wanting. 
But such statements can be used either to con- 
tradict them under S. 155 (3) or to 

corroborate them under S. 157 of the Act (c). 


Guardian and minor— (Continued). 

(11) Under the provisions of S. 21 (2) or 
(3), only those admissions arc relevant which 
are made by a principal party to the suit or 
that party’s agent, but they do not apply to 
the statements of third parties, who subsequent- 
ly are admitted as legal representatives of tho 
original parties concerned. 

(12) A tambot register or paperis relevant to 
corroborate the testimony of a witness, who 
proves the happening or not happening of a cer- 
tain event at or about the time of the wedding, 
on the occasion of which he is shown to have 
paid the tamhnl personally. 

(13) A statement as to relevant facts made 
by a legal practitioner on behalf of Ins client 
is to be treated as tantamount to that of his 
client, oven if this former makes it without 
consul ling tho latter id). 

(14) The Evidence Act is in itself of tho 
nature of the Code of tho principles and the Law 
of Evidence which tho Indian Courts are to ob- 
serve, and the object of sui‘h enactments is that 
tho Law should be asccsrtaiiiod, as regards any 
point specially dealt with in them, by inter- 
preting the Unguage used in those enactments 
and assigning to it its natural meaning, and 
not by searching for authorities elsewhere (e). 

(15) Inadmissible evidence can bo used to 
complete the narrative; of a case, but decision of 
any issue cannot bo based thereon. 

(IG) Plaintiff can amend the plaint only to 
the extent allowed by the Court. So where a 
plaint is returned to add parlies, a prayer for 
reliefs isKod therein cannjjt bo altered, and the 
plaint is to be treated as originally framed, al- 
though not expressly objected to either by the 
first Court or the othqr party. 

(17) Cross-objection or cross-appeal cannot be 
entertained f r any relief not asked originally 
in tho plaint, and cross-objection is admissible 
in so far only as it relates to matter opened up 
in the main appeal (/). 

(18) If a plaintiff asks for “ the following re- 
liefs and such other relief as to the Court may 
seem just and proper to grant, namely,” and 
follows this up with several prayers without 
any disjunctive adverb, the presumption is that 
they are intended to be cumulative and not 
alternative. 

(19) Six per cent, interest should be allowed 
on the sums withheld by the defendant from 
the date of institution of the suit to date of 



629 


DIGEST OF CASES. 


630 


Guardian and mlnor^i Continued), 
satisfaction of the decree. Husaina Sahib y. 
Nup and Muhammadji, SG P.W.K. 1910=7 
Ind. Cas, 505. 

JOHNSTON and WILLIAMS, J.T. 

References : — (a) C. 33 P.R. 1897, H. (6) 
18 All. 478 and 17 Cal. 849, R. (c) Cr. 20 S.W. 
K. GOandJJ All. L.J.K. 91, R. (d) 21 Mad. 
p. 274 at p. 277, R, (e) 28 Cal. 563 (P.C.), F, 
(/) 28 All. 95 and 2G Cal. 114, R. 

(8) Minor — Guardian — Arbitration. 

The de facto guardian of a minor is compe- 
tent, on behalf of the minor, to submit to arbi- 
tration the differences between liim and his 
other relations in regard to the succession to 
family property, and such submission, if bene- 
licial to the minor, is binding on him (a). 
Mariambi v. Aadul Jaleel, 15 M C.C.R. 129. 
Stanley, Ismay, c..t. and Krishna Rao. 

. 1 . 

nefe}enres:—{a) 1 W.R. 281; and 

(1804), 11 M.H.C.R. 47. 

(9) Guardian — Poirer of District Jiidffe to 
order ja'osecntion of — A'ppcal, 

LTpou an appeal against an order passed by 
the District Judge, directing prosecution of a 
person who was appointed guardian of a minor | 
and required to furnish security. I 

Held that the order was not appealable. | 

llcld^ further, that the District Judge had no I 
jurisdicticn to pass the order, which must be j 
reversed and sot aside as ultra vires, Sital Das j 
Y. Jesi Bai, 88 P.L.R. 1910. ! 

Chevis, j. • j 

I 

(10) Minors — Rules — Appninti'ient oj a ■ 

quardian. ^ 

A person residing out of the juri.sdiction of a * 
Couri is not a desirable person to be appointed I 
the guardian of a minor ; nor is a person, guilty | 
of contumacious disregard of the orders of the 
Court with regard to the production of the 
minor, a fit person to be appointed as guardian. 
Gopi Bai y. Krishna Rao, 15 M.C.C.R. 291. 
Krishna Rao, and Chandrasekhar 
Aiyar, Offg, .1. 

(11) Surrender by a guardian of the absolute 

occupancy holding of a minor, when binding 
on minor. See OCCUPANCY Holding, No. 1^ ' 
G N.L.R. G. ’ ' 

(12) See ACT VIII OF 1890 (GUARDIANS AND 
WARDS). 


Guardian and minor — (Concluded), 

(13) Suit by minor to recover property trans- 

ferred by guardian — Practice— Procedure — 
Limitation. Sec LIMITATION ACT (1877), 
No. 61, 7 A.L.J, 337. * 

(14) Refusal to appoint guardian — Procedure. 
Sec ACT VIII OF 1890 (G UARDIANS AND 
WARDS), No. 16, 7 A.L.J. 328. 

(15) — Guardian — Power to revive a barred 
debt. See HINDU LAW (ALIENATION), No. G, 
7 M.L.T. 383. 

(10) Application to set aside sale — Effect of 
j minority. See LIMITATION ACT (1877), No. 9, 

I 5 P.L.R. 1910. 

t (17) Considerations for appointing guardian. 

! See Mauomedan Law (Guardianship), 

: No. 1, 5 Tnd. Cas. 571. 

1 (Ih) Guardian ad litem if may waive issue of 
j fresh proclamation for adjourned sale. See CiV. 

; Pro. code (1882), No. 142, 14 C.W.N. 1019. 

i (19) Contract for sale by guardian — Rogistra- 
! tion. See SPECIFIC PKItFOHMANCE, No. 2, 

! 7 A.L.J. HH7. 

(20) Minor’s property in possession of tru.stec — 
whether guardian of minor’s property can be 
appointed. See ACT Vlll OK 1890 (GUARD- 
IANS AND Wards), No. 1,G Ind. (’as. 8G2. 

(21) Whether guardian has power to consent 
to waive fresh proclamation. See ClV. PRO- 
CODE (1882), No, 143, G Tnd. Cas. 813. 

(22) (^ualilications for appointment as guardi- 
an, Sec ACT Vlfl OF 1890 (GUARDIANS AND 
WARDS), No. G, 13 O.C.. 110. 

(23) —. See ACT Til OF 1901 (U. P. LAND 
REVENUE), No. 14, 7 A.L.J. 11G9. 

(24) — Sec Pre-emption, No. 46, 203 P.L.R. 
1910. 

(25) Nature of guardian’s possession. Sec 
Llmitvtiox Act (1877), No. 95, 12 Bom.L.R. 
956. 

(26) ^lutation of names in favour of guardian 
— Adverse possession. Sec EVIDENCE ACT, 
No. 2, 3 Ind. Gas. 728. 

Guardians and Wards Act. 

i See ACT VIII OF 1890. 

! 

Guzerat Talukdars Act. 

See ACT VI OF 1888 (BOMBAY). 

Handwriting. 

( 1 ) Value of opinion of export in. See 
Banker and Customer, No. lO, 8 Ind. Cas. 

I 98. 
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HanBard's Reporti. 

Admissibility of, in ovidonce. Soc LibeIj, 
No. 1, 14 C.W.N. 713. 

Hath. 

Profits from, not liablo to road cess — . See 
ACT IX OF 1880 (UENOAIi CKSS), No. 1, 6 
Ind. Gas. 254. 

Hearing. 

(1) Munsarim's power to fix date for — . See 
RevihioX, No. 7. 13 O.C. 341. 

Heir. 

(1) Liability of heirs of tenant — . See L-\ND- 
JjOUD and TKNANT, No. 48. 7 Ind. (^as. 840. 

Hereditary Office. 

( 1 ) Alienation of office by mother-in-law to 
son-in-lato — Validity. 

In this case a woman alienated a hereditary 
office in favour of her son-in-law, as she her- 
self could not perform the ceremonies and carr^^ 
out the other duties of the olfiee. Held that 
the alienation conveyed the rights as a mana- 
ger to the son-in-law, though, as an alienation 
to continue in force beyond the life- time of the 
mother-in-law, it may bo invalid. Subraya 
Kakrannaya y. Subraya Padyaya, 8 M.L.T. 
325. 

S.ANKARAN NAIK and KUISIINASWAMI 
lYEU, JJ. 

Hereditary Offices Act. 

See ACT III of 1874 (BOMBAY), 

Hereditary village Offices. 

See Act III of 1895 (Maduas). 

Hiba-bil-ewaz. 

See Mahomeu.an Law (Gift). 

High Court. « 

(1) Indian High Courts Act, S. ,9 — Letters 
Patent {Madras), els. 11 and 44 — Ordinary 
original civil jurisdiction of High Court — ^ 
Power of Indian Ijegislature to alter limits i 
of—S. 530, C.P,C., lHb2 — Whether confers 
jurisdiction to High Court to try suits re- 
Uiting to charities in the Mofussil, 

A suit was instituted by the Advocate-Gene- 
ral, on the Original Side of the High Court at 
Madras, for the appointment of trustees and 
for the settlement of a scheme for the manage- 
ment of the Rameswaram Temple in the 
^Madura District. 

Heldt that the Indian Legislature has the 
•power of altering the local limits of the ordi- 
nary original civil jurisdiction (vide els. 11 and 


High Court — {Concluded), 

44 of the Letters Patent), and that the exercise 
of such power would not be opposed to the pro- 
visions of S. 9. Indian High Courts Act (a). 

S. 539. G.P.C.i 1682. does not confer on the 
High Court in its original jurisdiction, power to 
entertain suits about charities in the Mofussil 
( 6 ). 

S. 539 does not, in a sufficiently clear and 
unambiguous manner, manifest the intention of 
the Indian Legislature to override the hmita- 
tion imposed by the Letters Patent, under the 
authority of P.irli.iment, on the exercise of 
Original jurisdiction by the High Court, be- 
yond the Presidency Towns. The Advocate- 
General of Madras V. A.L.A.R. Arunachalam 
Chetty, 7 M.L.T. 292 = 5 Ind. Cas. 729 = 20 
M.L.J. 387. 

WALLIS, J. 

References : — (a) 5 I. A. 178, (h) 9 M. 253 ; 
17 U. 467, not F.; 28 A. 117, .Ippr.; 7 A. and 
E. 491, li. 

(2) Incompetency of Division Bench to re- 
open questions decided by a single Bench in 
the order of reference to a Division Bench. Sec 
Civ. PHO. CODK (18S2), No. 153, 150 P.W.R. 
1909. 

(.3) Power of, to amend decree after leave 
granted to appeal to Privy Council— Practice of 
Calcutta High Court. See DECREE , No. 1, 
IIC.L.J. 155. 

(4) High Court -Power to issue Mandamus? 
— Marriage of a ward under Court of Wards — 
Postponement of — Power to remove ward from 
Court of Wards. See ACH I OF 1902 (MADRAS 
COURT OF Wards), No. l, 7 M.L.T. 73. 

(5) — if may grant interim protection and ap- 
point receiver pending* appeal. See ACT III OF 
1907 (Provincial Insolnkncy). No. i, 14 
C.W.N. 586. 

( 6 ) Power of, to consider questions of fact. 
See REMAND, No. 2, 13 O.C. 352. 

( 7 ) -i« can review the order of Collector. 
See Act 1 of 1894 (Land acquisition). 
No. 6, 12 C.L.J. 505. 

(8) Effect of O. 84, G.P.C., 1908, on practice 
of. See MORTCrAGE (GENERAL), Nos. 57 and 
58, 37 C. 907. 

High Court (Bombay). 

Resident’s Court at Aden —Revisionary 
powers of Bombay High Court. See ACT II OF 
1864 (ADEN), No. 1, 12 Bom. L.R. 149. 
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High Court (Caleutta). 

Constitution of Bonch — Practice — Division 
Court if empowered to bear references under 

S. 14, Legal Practitioners Act. See ACT XVIII 
OF 1879 (LEGAT. PltACTITIONBRS), No. 7, 14 
C.W.N. 275. 

High Court Rule! (Calcutta). 

(1) Rule MO, whether overrides S. 87, Pro- 
bate and Administration Act. See ACT V OF 
1881 (PROJUTE AND ADMINISTRATION), 
No. 11, 37 C. 224. 

(2) High Court, original side — Revisional 
jurisdiction over Presy. S. C. Court — Practice 
— Appellate side Rules, Rule IV (a). Sec SANC- 
TION TO PROSECUTE, No. 2, 14 C.W.N. 80G. 

(3) General Rules and Circular Orders (Civil), 
Chap. VI, Rules 36 (6), 37 (6). Sec COSTS, 
No. 3, 11 C.L.J. 217. 

High Court Rules (Madras). 

(1) High Court (Madras) Original Side Rules, 
r. 470-~.\pplication by sureties to vacate ad- 
ministration bond — Legality. See .ACT X OF 
1865 (SUCCESSION), No. 12, 7 M.L.T. 160. 

(2) Madras High Court Rules (in original | 
side), 1902, R. 47 — Counter claims— Whether ! 
could bo set up against each plaintiff — Court's 
discretion. See PARTNERSHIP, No. 4, fi M.L. 

T. 73. 

Highway. 

(1) Highway — Public use?' — Dedicatum — 
Unrestricted dedicat inn ^ presuiuption as to 
— Burden of proof — Rival religious sects — 
Marching in procession with niusic on a 
highway —'Hindu temple — Dedication by 
trustees, prcsmnptum of. • 

Dedication must b«? presumed from the user 
by the public of ’a thoroughfare as a highway, 
whoever was the owner of the soil at the time 
of dodir.ation (r7). * 

The rule of English Common Law that dedi- 
cation of a highway arises by the fact of the 
private ownership of the soil does not apply to 
India. 

Where a Hindu temple stood on such high- 
way, there is no presumption that the dedica- 
tion was by the trustees of the temple any more 
than that the common owner of the site of the 
temple and of the road founded the temple and 
gave it the site and dedicated the highway to 
the public. 

Where there has been a general user by the 
public, a dedication without reservation would 
be presumed, if that was possible, and the 
burden of proving the reservation will lie on 
the party contending for it (6) . 


Highway— (Concluded ) . 

Though the proper use of a highway is for- 
passing and re-passing, and user for any other 
purpose may amount to a trespai^, marching 
in procession with music is not an excessive use 
of a high way (c). 

Though property vested in trustees cannot 
he presumed to have boon dedicated as a high- 
way, where such dedication would be contrary 
to the purposes of the trust, a procession with 
music by Mahomedan inhabitants will not, in 
the absence of evidence, contravene the pur- 
poses of the trusts of a Hindu temple, oven 
assuming that the dedication was by the 
trustees of the temple (d). Yibudapriya v. 
Esoof Sahib, 8 Tnd. Cas. 175. 

WALLIS and KRISHNASAWMI AIYAR, JJ. 

References : -(a) 76 R.R. 653 ; 11 Q.B. 877 ; 
17 L.J.Q.B, 177; 12 Jur. 322; 6 App. Cas. 
636; 50 L.J.P.C. 53; 45 L.T. 50, R. (b) 9 R. 
R. 770; 1 Taunt 279; 63 R.R. 782; 11 M. 
and W. 827 ; 7 B. A C. 257 ; 5 L.J. (O.S.) K.B. 
285; 31 R.R. 186; 99 R.R. 792; 4 E. & B. 
860 ; 3C.L.R. 686; 24 L.J.M.C. 113; 1 Jur. 
(N.S.) 6S1 ; 1 Dear O.C, 502 ; 3 W.R. 372 ; 25 

L. T. (O.S.) 05; (1893) 1 Q.B. 142; 62 L.J. 
Q.B. 117; 4 R. 155; 08 L.T. 35; 41 W.R. 
332 ; 67 J.P. 278 ; (1900) 1 Q.B. 756 ; 69 L.J. 
Q.B. 511 ; 82 L.T. 321 ; 48 W.R. 385, R. (r) 
30 M. 185 ; 4 A.L.J. 333 ; 11 C.W.N. 586 ; 5 
C.L.J. 666 ; 17 M.L.J. 240 ; 9 Bom. L.R. 663 ; 

2 M.L.T. 204, n. ; 26 M. 376 ; 32 M. 478 ; 6 
Ind, Cas. 716 ; 32 M. 527 ; G M.L.T. 285 ; 19 

M. L.J. 407 ; 4 Tnd. Cas. 870, h\ (d) 39 R.R. 
621 at p. 529 ; 5 Bar and Ad. 469 ; 2 N. and M. 
583 ; 0902) 1 Ch. 557 ; 71 L.J. Ch. 378 ; 80. 
L.T. 738 ; 50 W.R. 549 ; 66 J,P. 404, R. 

Hindu Law. 

1. —GKNERAL. 

2. — ADOPTION. 

3. — ALIENATION. 

4. — CEREMONIES. 

6. — DEHTS. 

G.— Gift. 

7. — Guardianship. 

8. — Impartible Estates. 

9. — Inheritance. 

10. — Joint Family. 

11. — Maintenance. 

12. — Marriage. 

13 & 14.— Partition. 

15.— Religious endowments. 
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Hindu LBW—(Contimtjed) , 

IfJ.— R ksidknce. 

17. — Kk-union. 

1 8 . — R IsVe US I on li It . 

19. — SELiF-ACgUIKITJON. 

20. —STRIDH\N. 

21. — SUCOKSSION. 

22. — Widow. 

23. — Wild. 

1.— General. 

(1) Liabilitif nf ijramhon to contribute to- 
irordfi ffniiKlniotlier'a funeral ceremonies. 

\ "raiidsoij, n ruler Hindu Law, is not liable 
to contribute equally with his father, for the 
funeral expenses of the latter’s mother. Ran^a 
Sastrigal v. Samanna Sastri. .6 lud. Cas. 55 
= 7M.L.T.2n3. 

Benson and adduu Rahim, .m. 

Jiefcrences : -32 C. 26 ; 9 Roin. L.H. 1187, 

B. 

(2) Question tf ((doj^tioji of father decided 
against him— Decree hoir far binding on 
sons. 

Tf, on the facts of a particular case, the father 
was held to have repre.sontcd his sons in the 
previous proceedings, the latter will be hound 
by the judgement agirist their father. 

Held that, in this ease, whore the quo.stion 
of the father’s adoption was in dispute in the 
previous suit, and the father fought the matter 
out, he must be hold to have represented the 
sons. Basana Raju y. Bhoga Raju, 8 M.L.T. 
.355. 

References: -17 M.L.J. 180; 22 M. 461, F. ; 
10 A. 411; 29 A. 1, not F. 

(3) Law applicable to .self-acquisitions of 

Nambudris. See LAW, No. 7, O fnd. 

Cas. 5S3. 

2. — Adoption. 

(1) Adoption — Daughters son- -Family cus 
to}u — Fsioppel — One reversioner does not 
claim through another — Misjoinder — Code 
of Civil Procedure (Act XIV of 
S. -jyb — Question depcmlent on evidence^ 
raised after the evidence, not entertain- 
able. 

The general rule of Hindu Law is, that a 
daughter’s son cannot be adopted, but it may 
be varied by family custom. 

A question, the solution of which is depend- 
ent upon evidence, cannot be entertained at a 
stage when the evidence was closed and 
nothing but the argument remained. 


Hindu Law — (Continued), 

2.— Adoption — (Continued), 

A document, which is a deed of transfer, by 
certain ladies in possession, as Hindu widows, 
of the estate of the last male owner, and which 
purports to bind the ladies alone, although 
assented to by the plaintiff’s father, creates no 
estoppel against the plaintiffs, as the latter 
claim title through the last male owner and 
not through their father. 

S. .578 of the Civil T’rocedure Code, has the 
cflocfc of preventing the misjoinder of causes of 
I action from being made a ground of appeal 
and being dealt with on appeal. Rub Narain 
Y. Musainmat Gopal Dcyi, 6 A.L. J. 567 (P.C.) 
= 10 C.L.J. 58 -13 C.W.N. 920 = 6 M.L.T. 
423 11 Bom. L.R. 833 = ;36 C. 780-3 Tnd. 

Cas. 392=93 P.R. 1909- 19 M.L.J. 548. 

Lokd Macna(jhten, Loiij) Atkinson, 
Silt Andrew StginLR and Sm Arthur 
Wilson. 

(2) AdopVum by widow of a deceased co- 
parcener trifh the consent of her hnshaiuVs 
brolheFs widow in whom the estate had 
rested on her husband' s deceased — Adoption 
defeating on estate already vested, pt in- 
cipte dcditcible from the analogy of, 

A and B were undivided cn-parceners. A 
having predeceased B, the family properties 
vested in B by survivorship, and on B’s death 
desfciided to his widow. After B’s death, A’s 
widow adopted the second defendant as a son. 
The lower Court found that the adoption was 
made with the implied consent of, and without 
opposition from B’s widow. 

Held (Miller, J., doubting) that the consent 
of B’s widow, even if given, could not validate 
the adoption, as the oitato had already vested 
in her. AdiYi Suryaprakasa Row y. Nida- 
marty Gang .raju, 4 Ind. Cas. 386 = 7 M.L.T. 
236. 

Wallis and Miller, .ij. 

Beferences M.J.A, 279; 3 W.R. 15 

(P.C.) ; I M. 174 ; 4 T.A. ] ; 26 W.R. 21 ; 8 C. 
.302 ; 8 I. A. 229 ; 10 M. 205 ; 17 0. 518 ; 26 B. 
526 ; 33 C. 1306 ; 4 C.L.J. 357 ; 11 C.W.N. 12 ; 
28 B. 461 ; 8 M.H.C. Rep. 108 ; 1 M. 69 ; 25 
W.R. 291 ; 3 l.A. 154 ; 14 B. 463 ; 22 B. 551 ; 
23 B. 327, R, 

(3) Widow — Re-marriage — Step-mother^ 
Adoption, 

B, a Hindu, died leaving behind him a widow 
and a .step-mother. The former by re-marriage 
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Hindu Law — (C<mtinued), 

2. — Adoption— . 

lost all rights to B*s property. The step-mothrr 
adopted a boy. Held, that the boy so adopted 
acquired no right to 15 ’a property, such adop- 
tion being invalid. Puttaka v* Lokanna, 15 
M.C.C.R. 83. 

STANi.^y ISMAY, c.J. and Krishna 
Rao, j. 

(4) Sitdras- -Adoptimi — Mnrtiaqe, whetJu'r a 
bar /o -Dattaka Chandrika. authnrUy of. 

Amongst the Sudraa, marriage is a bar to 
adoption. Among them a boy can only be adopt- 
ed up till marriage, but not afterwards (a). 

The Dattalca ChandriJia has been accepted 
as an authority by High Courts in India and is 
a work of high authority. Damodarji v. The 
Collector of Banda, 7 A.L.J. 1)27-7 Ind. Cas. 
418. 

STANLEY, C.J., and KARAMAT HUSAIN, 
.f. 

Reference: — (n) 9 A. 253, 72. 

(5) Dispute as to adoption -Compromise Inf 
mimr's natarat qiirrdian — Vahdilif of the 
coin promise. 

Where a dispute arises as to the factum or 
validity of the adoption of a miiior, the minor’s 
natural father or. in his absence, tliosc who 
would, according to Hindu Tjaw, be the minor’s 
natural gujirdians, are entitled to protect his 
interests against rival (daimants, and to enter 
into a compromise, provided that be for the 
minor’s benefit {n). 

Whether such a compromise is in any par- 
ticular case beneficial to the minoi* or not is, 
generally speaking, *a fjuestioii of fact; but 
that question must be determined with due 
regard to certain principles of law. It is not 
enough that there was* a dispute, but it is 
essential that the rights of the respective par- 
ties were fair subject of doubt, and that, to 
avoid the expense and delay of legal inquiry, 
the parties entered into an amicable settlement. 
It i.s also necessary that each of the parties, 
before entering into the compromise, put for- 
ward an honest claim, that is, a claim, which 
however ill-founded, each party honestly be- 
lieved he was warranted in making, and which 
they intended to pursue .and would have pursued 
but for the compromise, hhirther, the parties 
should have been on equal terms as to inform- 
ation or means of information, and that there 
was no bad faith on the part of any. Where a 
compromise is ontored into under these cir- 
cumstances, the law will up-hold it, even 
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2.— Adoption— (C(ni/tnMed‘ . 

though there may be in the terms of it inequa- 
lity of benefit (6). Lingappa Ningappa 
Shiwalli y. Sangawa Gandapagowda, 12 
Bom. L. R. 370 ==6 Ind. Cas. 623. 

CHANDA VARKAR and KNIGHT, JJ. 

ltefeiences:—(a) 9 Bom. 306, F. (6) 2 M.l. 
A. 181 ; 32 Ch. I). 207, F. 

(0) Adoption — ^TotUer's sister's son — Father's 
hr id tier's son. 

Under Hindu Law, a man cannot adopt his 
mother’s sister’s son, although he may alsc 
happen to be his father's brother’s son. Wal- 
bai V. Heerbai, 11 Bom. L.R. 1172 34 B. 
491. 

AIaclrod, .1. 

(7) Adoption — DaiKjhter's son — Family rus- 
tom. — Fjstoppel — One ' reversioner does not 
claim fhrninih 'another — Misjoinder — Code 
of Civil Procedure (.Act A’/K of ISsa), 
S, 676 — (jtuesiion dependent on evidence, 
raised after the evidenee, not entertain- 
ahle> 

The general rule of Hindu Law is that i 
d.aughtcr’s son cannot bo adopted, but it may 
be varied by family custom. 

A question, the solution of which is depend- 
ent upon evidence, cannot be entertained at 
a stage when the evidence was closed and 
nothing but the argument remained. 

A document, which is a deed of transfer, by 
certain ladies in possession, as Hindu widows, 
of the estate of the last male owner, and which 
IHirports to bind the ladies alone, although 
assented to by the plaintiff’s father, creates no 
estoppel against the plaintiffs, as the latter 
claim title through the last male owner and 
not through rlicir father. 

S. 578 of the (’ivil Procedure (’ode has the 
effect of preventing the misjoinder of causes of 
action from being made a ground of appeal 
and being dealt with on appeal. Rup Narain 
Y. Musammat Gopal Devi, 0 A.L.J. 607 (P.C.) 
= 10 C.L.J. 58 = 13 C.W.N. 920 - 5 M.L.T. 
423 = 11 Bom. L. R. 833 = 36 C. 780 = 3 Tnd. 
Cas. .382 = 93 P.R. 1909 = 08 P.L.R. 1910. 

LORD ^lACNAQHTEN, LORD ATKINSON, 
SIR ANDRE\\\SCORLEand SIR ARTHUR 
Wilson. 

( 8 ) Payment of man^y to adoptive mother to 
iniluce her to ndxy^ t — Bribe — Adopted son 
making a gift of hi» jyrojm'ty in adoptive 
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2. — Adoption— . 

faviily to his natural brother — The son 
having dcms — Gift void — Father's jyoirer U 
gift jfroiterty — Sale — Father's power to sel 
Ivropcrty—Oift — Revocation — Spcs Succes 
sions. 

B agreed with C to adopt N, a son of G, but 
B refused to carry nut the agreement unless 
she was paid a sum of money. G borrowed 
Bs. 8,000 and paid that sum to B as an induce 
ment to her to adopt his son N. The adoption 
then took place : and G, being poor, obtained 
from B some lands at Ghinchwad yielding 
an annual income of Rs. 188 for parting with 
his son. In consideration of payment of 
Rs. 8,000 to B and in exchange for the lands at 
Ghinchwad, and having regard to the benefit he 
had derived from the act of his natural father 
in giving him in adoption into a well-to-do 
faUiily, N conveyed by way of gift certain lands, 
to S, his natural brother. At the date of the 
gift N had only one son (plaintiff No. 1) ; and 
three more sons (plaintiffs Nos. 2 — 1) were born 
after that date. After N’s death the plaintiffs 
sued to recover possession of the lands from S, 
on the ground that they were part of the 
joint ancestral property of N and themselves, 
of which it was not competent to N to make a 
gift : 

lield^ (1) as to Rs. 8,000 that its payment to 
B, having been a bribe, was illegal in its 
inception ; that even if it was regarded as a debt 
contracted by G, it could not bind his sons, 
because it was contracted for an illegal purpose; 
and that, as N by his adoption had ceased to be 
C's son at the time of the gift to S, he was under 
no pious obligation to satisfy G's debts. 

(2) As to exchange of lands, that the toan- 
'.'<saction could only amount to a sale ; and that 
it waoT not competent to N to effect it, for there 
was no a.nteccdent debt, and, if there was an 
antecedent oipbt of G to discharge, N was not 
liable to pay it as by his adoption he had ceased 
to be G’s son. 

(3) As to consid'^ration of love and affection » 

that it was not com N to make a gift 

of ancestral proper tji;. jjj his sons had 

taken by their birth a vested interest. 

(4) That, therefore, t^e gift by N was void 
and inoperative. 

Where, on Hindu’s d^ath, the adoption is 
made by his widow, it %iigt be made by her, 
without any coercion, from any corrupt 
motive, and with an ey^ solely to the fitness- of , 
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the boy to be adopted to fulfil the religious and 
secular duties binding on a son. That object 
is likely to be frustrated, if she is induced to 
adopt a boy out of greed for money and for 
pecuniary benefit to herself. If she is so induced, 
the money paid to her is a bribp which is 
condemned by all Smriti writers as an illegal 
payment. 

A Hindu father is not competent to make a 
gift of property which is immoveable, which is 
joint ancestral estate, and in which sons have 
taken :i vested interest by their birth. 

The texts of Hindu Law show that a gift 
once made cannot be resumed, if it is to a 
benefactor or to a father. These texts apply as 
between the donor and the d«7nee and relate to 
property which it was competent for the donor 
to give away. They cannot affect the joint 
ancestral estate of a Hindu and his sons. 
Their right.s and liabilities are regulated by 
special texts dealing with that estate ; and such 
of these special texts as relate to gifts form 
exceptions to the general texts on the subject. 

A Hindu father is not competent to sell joint 
ancestral property to the detriment of his sons, 
except for an antecedent debt, which had been 
contracted for a purpose, neither illegal nor 
immoriil. 

An agreement by a expectant heir to make a 
gift of property which ho hopes to get after his 
adoption, is invalid and inoperative according 
to Hindu Law. Shri Sitaram Pandit y. Shri 
Harihar Pandit, 12 Bom. L.R. 910. 

Chanda VAUKAR and Heaton, jj. 

References L.R. 25 I. A. 183 (189), 8 Bora. 
L.R. 252, followed, » 

(8-a) Kviden-ie — Medital certificate — Proof— 
Adoption of son after death of natural father 
mvd succession to inheritance — Whether son 
loses inheritance — Determination of case 
according to allegation and proof. 

A certiHcate of a Civil Surgeon, which was 
not deposed to by that officer, should not be 
admitted in evidence (a). 

The determination in a case should be found- 
ed upon a case either to be found in the 
pleadings or involved in or consistent with the 
case thereby made (6). 

Whore a son has been adopted after the death 
if his natural father, and has succeeded to the 
nhoritanoe, he does not, by subsequent 
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adoption into another family, lose the inhcrit- 
anne so ae to relegate it to the widow or other 
heirs of his natural father (c). Rampear Rai v. 
Bhogia, 8, Ind. Cas. 713. 

CASPERSZ, J. 

Referejices : -(n) 9 W.R. Cr. 23, F. (/)) 11 M 
LA. 7 ; 2 Tifd. Jur. (N.8.) 87 ; 6 W.R. (P.C.) 57. 
Rel. (c) 1 C.L.J. 388. li. 

(9) Burden of proof. See ADOPTION, No. 1. 
7 ai.L.T. 67 (P.C.). 

(10) Application of Hindu Daw to Jains — 
Effect of custom. See JAINS. No. 1. 14 
C.W.N. 645. 

(11) •* Power to adopt son,” meaning of — 
Whether adoption of second boy after death of 
first valid — Adoption of orphan — Validity. 
See Limitation act (1877), No. 7i, 7 ind. 
Cas. 427. 

( 12 ) Status of adopted son. See AOT II OP 
1901 (Agra Tenancy), No. 6-^. 8 Tml. Ca.s. 
228. 

3.— Alienation . 

(1) Manager^ powers of-- Alienation by man- 
ager not for family necessity — Hatifiration 
by other members — Fffect — Power of aliena- 
tion of manager awl widoto compared. 

The manager of a joint Hindu family mort- 
gfiged family properties, for no justifiable fami- 
ly necessity, but the transaction was ratified 
by the other members. Held that the mana- 
ger of a joint Hindu family is not the agent of 
the family in the strict «cnse of the term (a). 
No ratification is possible where tlnj agent does 
?iot purport to act, *Jiough without authority, 
on behalf of a principal (b). So the alienation, 
if rested on the footing of a contractual agency, 
is invalid. • 

Ifeld also that any alienation by the mana- 
ger with assent of the other meinhors will give 
a good title to the alienee, even though the 
alienation is not for any family necessity. 
Such assent is not that of a principal to the 
acts of an agent, but it is the supplying, by 
the consent of the co-parccners, the want of 
capacity on the part of the pianager to alienate 
family property. An assent by some alone, 
though evidence of the propriety of an aliena- 
tion, will not, in the face of positive proof of 
its impropriety, suffice to pass their interest, 
for such assent does not amount to a transfer. 

Held further that, whereas an alienation by 
tbe widow is only voidable and not void (c), it 
41 


Hindu Law —(Continued). 

3. — Alienation — (Continued). 

has invariably been accepted as a sound canon 
of Hindu Law, that, where the ^alienation by 
the manager is not for any justifiable necessity, 
it is void as regards the shares of the other 
members of the family, and, where such 
necessity exists, it is valid in its entirety (d). 

ifeld also that if a manager’s alienation is 
void because it is not for justifiable necessity, 
the assent of the remaining members of the 
co-parc‘c«]ary must be given at the time of the 
alion.it ion A subsequent assent of all the 
remaining members does not validate the 
alienation, apart from any question of estoppel 
(f>). Kandaaami Asari v. Somaskanta Ela 
Nidhi. 7 M.L.T. 105-20 M.L.J. 371=6 Ind. 
Cas. 922. 

Benson and Kuisiinaswami Iyer, jj. 
References :—(a) 20 M. 544, 11. (b) 1901 A. 
C. 240. (c) 25C. 1; 34 C. 320, R. (ol) 14 M. 
20 (28) ; 24 C. 77 (82); 3 Bom. L.R. 082, H. (e\ 
16 M.L.J. 492:30 A. 1, R. 

(2) irw/o//*’s power — (lift -Spiritual benefit 
of her own soul — Legal necessity — Transfer 
of small portion of her husbamVs estate — 
f>nwj liter -Next reversioner — Right to sue 
to set aside an alienation. 

A daughter, according to Hindu Law, is the 
next reversioner (a). As -mch she is entitled to 
iue to set aside a gift made by her mother of her 
father’s property (b), 

A widow cannot alienate, by way of gift, 
even an insignificant portion of her husband’s 
property of the benefit of her own soul (c). 

Pandit Umadat v. Musammat Bhagwan Dei, 

5 Ind. Cas. 283. 

KAKAMAT JlUSMN, .J. 

References:— (a) 15 A. 132, F. (6) 6 C. 764, 
F. (r) 4 A. 482, F. 

(3) Mother's power to alienate minor son's 
ancestral estate. 

A mother has no right to mortgage her minor 
son's ancestral property without a lawful 
necessity. Mathura Pershad v. Mussammat 
Mahtabi, 5 Ind. Gas. 287. 

Knox and PIQGOTT, JJ. 

(4) Mitakshara— family — Partition — 
Representation by member that he has 
power to charge joint family proi^erty — 
Right of purchaser. 

A member of a joint Mitakshara family, who 
had represented to his purchasers that he bad 
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power to charf 2 [o joint family property, which 
he know he cjid not ponses^, is bound to make 
good his representation, as far as ho could, by 
the exercise of such proprietary right over the 
property as he individually possessed, namely, 
by a partition of the property by an ascertain- 
ment of the shares in which it was thereafter 
to beheld, and the property should bo held by 
the joint family in defined shares, and the 
shares of the alienating members should he 
held subject to a lien for the purchaser's claim. 
Mount Ram Sundar Dass v. Barham Deo 
Karain ThakiiP, 2 Ind. Gas. 986 = 14 C.W.N. 
552. 

STKPHKN and VINCENT, J.T. 

References 20 W.R. 192 = 12 B.Ij.R. 90 ; 1 
Ind. Gas. 670=13 C.W.N. 815; F.; 18 C. 1.57 
iT.C.l = 17 T.A. 194 ; 19 C. 401, It. 

(5) Sale by a widow to satisfy her husband* ^ 
debt barred by limitation, whether valid — 
Nature of the debt. 

A debt which is barred by limitation may be 
a debt which the debtor’s widow might properly 
satisfy by the alienation of her husband's 
estate (rt). 

So if a sale by a widow is in bona fide .satis- 
faction of .a debt due by her husband and is 
otherwise such that, bad the debt not been 
barred, it can be upheld under the Hindu Haw 
as a sale for proper purposes, the mere fact that 
the debt is irrecoverable in consequence of the 
law of limitation will not of itself make the 
sale voidable by the reversioners. Kandasami 
Mannavan v. Rajagopalasami Thevan, 7 
M.L.T. 363 = 5 Ind. C.as. 382. 

Benson and Miller, .i.i. 

Reference : — 13 M. 189, R. 

<6) Minor — Guardian, power of, to revive a 
barred debt — Burden of proof. 

The guardian of a minor ha.s no authority to 
bind the minor's estate by seeking to revive his 
father’s debts barred at the time. 

Where a mortgage was executed by a mother 
on behalf of her minor sons, the mortgagee 
is bound to show that it was executed for pur- 
poses binding on the minors. Yeerappa Naick 
Y. Muthuiami Naick, 7 M.L.T. 383. 

Benson and Krishnaswami Iyer, .m. 

References 6 M. 169; 19 M. 255; 17 M. 221; 
26 M. 330, F. 
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(7) Transfer of Property Act (IV of 188:i). 
S. — Transfer by mother during minority 
of the son — Son died and mother succeeded 
— Reversioner — Suit for declaration — 
Cause of action. 

A Hindu mother executed a deed of transfer 
during the minority of her son. 'ifhe son died, 
and the mother succeeded to the property. 
The reversioner then brought the suit fora 
declaration that the transfer was not binding 
on him : Held, that the suit was maintainable. 
The transfer became operative from the time 
the mother became entitled to the property 
after the death of her son, and the cause of 
action in favour of the reversioner arose at 
that time. Baru Gir v. Mahant Tulhsi Das, 6 
Ind Gas. 37. 

Griffin and Tudball, .t.t. 

(8) Joint family property Alienation — 
Manager's ]mirer — Payment of antecedent 
debt and Government Rermue — Suif by 
minor to Si't aside alienation — Purchaser 
bound to prove the character and nature of 
the antecedent debts also that the property 
was inmffioient to pay Government Revenue 
— Legal necessity — JJeneJit to minor — 
Evidence — Burden. 

The Alanager of a joint Hindu family exe- 
cuted, on his own behalf and on behalf of his 
minor nephews, a salc-dccd in respect of the 
joint property, to pay off some antecedent debts 
and also some Government Revenue. The 
purchaser ^happened to bo the wife of the mort- 
gagee, whose mortgag6-dobt the sale-deed 
purported to pay. 

The minors brought the suit to set aside the 
sale : 

Held, that the purchaser was, under the 
circumstances, bound to prove that the mort- 
gages, for the payment of which' the sale-deed 
was executed, were of a character binding 
upon the minors (a). 

Held, further, that, in order to make the minor 
liable for the Government Revenue, the pur- 
cha.ser must show that in fact the property was 
insufficient to meet the Government demand. 

Musanunat Dhanvanta y. Banarti Lai, 6 Ind. 
Cbb. 191. 

Knox and Karamat Husain, jj. 

• Reference : — 6 M.I.A. 393, R. 
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<9) Daxujhter succeeding to father's estate^ 
Pcrfornuince of father's shrad— Gi/i on 
occasion of shrad cereniong — Validiiy of 
gift — Whether can be impeached by rever- 
sioners. 

According to Hindu ceremonial law, it is 
competent t3 the daughter to minister to the 
t^piritual needs of her father, in all those ways 
in which the widow is competent to serve the 
spiritual needs of her husband. 

A gift by a Hindu daughter, succeeding to 
the estate of her deceased father, of soiiie of 
those properties, on the occasion of her father’s 
^lirad ceremony in a holy place, is valid, and 
cannot be impeached by the reversioners, pro- 
vided the property sold or gifted bears a small 
proportion to the estate inherited. Yappultirl 
Tatayya y. Oarinalla Ramakriahnamma, G 
Ind. Cas. 240. 

Rknson and Krishnaswami Aiyar, j.f: 

References 8 M. 552 ; 11 288 ; 4 A. 482 ; 

22 C. 506; 7 W.R. 146 ; 10 W.R. 309 ; 8 H.I.A. 
529 (651), R, 

(10) Fa mill/ nr range meat — IJiiuling character 
of — Ancestral property— Joint family — 
Vested interest of a son by his birth — ^ 
Release by the father — Sons bo and by the 
release. 

In the case of a family arrangement, where 
there is sufficient motive for it, the Court will 
not consider the question of consideration, and 
disturb the transaction on the ground of the 
inequality of the benefit, unless there jwas fraud 
or some other ground^which in law vitiates it. 

Under Hindu Daw, a son take.s a vested 
interest by birth in the ancestral estate; but it 
does not follow that ho is* absolutely indepen- 
dent of his father, where the two are joint and 
where the son is a minor. 'Phe father has the 
right in certain cases and under certain con- 
ditions to alienate the estate and bind his son 
by the alienation ; in a partition among the 
members of the joint family, of which the 
father and the son are oo-parconers, the father 
represents both himself and his son ; and in all 
transactions the father has power to act on 
behalf of the son as well as his own, especially 
where the son is a minor. 

In family arrangements, the father represents 
and has power to bind his minor sons, in the 
absence of fraud or other circumstances suffi- 
cient in law to vitiate the transaction. In such 
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a case, what has to be looked to is. whether, 
having regard to the circumstance%surroiinding 
the transaction and its object, the father acted 
so as to bind both himself and his minor sons. 
Ramadas Chabildas y. Chablldas Lalloo 
Bboy, 12 Bom.L.R.621. 7 Ind. Cas. 134. . 

ClI WARKA R and HACIiROD, J.J 

( 1 1 ) — itakshara — .4 liennUon — Jjcoal neces- 
sity— Second marriage of a co-parrener 
whose first wife is dead — Marriage expenses^ 
— whether a family ncce'<sity. 

The first marriage of a co-parcener in a joint 
Hindu family is a legal necessity {a). 

The 8#Dond marriage of a co-parcener, also, is 
a family necessity, for which the joint family 
property can bo mortgaged by the manager of 
the family, if the eo-parcencr’s first wife is dead 
and ho is still of marriageable age. The expense 
of such marriage is a legal necessity even if the 
marriage is in Asura form and a price has to be 
paid for the bride. Bhagirathi v. Jakhu Ram 
I Upadhia, 6 Ind. Cas. 105. 

Richards and Tudhall, j.i. 

References :—(a) 3213. 81 ; !) Bom. L.R. 33GG! 
3 M.L.T. 44. JP’.; 27 M. 20G ; 14 H.L.J. 179, 
not appr. 

(12) Alienation — Custom or Hindu liaio — 
Sale of ancestral lumse — /Janjalii Khatris, 
Dhobis by occupation, of Sara in Teshil 
KhiUa of Rawalpindi district— Ob/ection 
by reversioner — Burden of proof . 

Found, chat, Bunjahi Khatris being Dhobis 
by occupation, of the village Nara in Teshil 
Kahuta of the Rawalpindi district, arc govern- 
ed by Hindu Daw, and have not adopted the 
rules of agricultural custom in matters of alien- 
ation of ancestral property. Consequently 
the reversioners of a vendor cannot object to 
the sale of ancestral house to a stranger on the 
ground of thoro being necessity. 

Held, that, where parties prime facie belong 
to a non-agricultural tribe, it has to be proved 
affirmatively, by those who assert, that they 
aro governed by rules of agricultural custom 
instead of their personal law {a). Dhera Singh 
Y. Tara Singh, 85 P. W.R. 1910-7 Ind. Cas. 
527. 

SHAH DlN and Ohevih, JJ, 

References: — (u) C. 12 P. R. 1906 ; C. 102 
P. R. = 78 P.W.R. 1907; C, 1J6 P.R.-207 
P.W.R. 1907 ; C. 55 P. R. = 105 P.W.R. 1908 
and 0. 69 P.R. = 125 P.W.R. 1908. 
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(13) ,Ioint faviihi -Alienation— Member born 

. after alienation — Rif/ It t to t/ueetion aliena- 
tion. 

A member of a joint Hindu family, born 
after an alienation of the family property, can- 
not question the alienation. Chuttan Lai v. 
Kaiiu, 8 Ind. Gas. 710. 

STANI.KV i\.U, and HANKR.JI, J. 

References:— k.W.H. (lOOG) 126 ; 3 A.L.J. 38 
y. ; 11 W.R. 4H0 : 13 C.W.N. 816 ; 1 Tnd. Cas. 
670. Pt. 

(14) Alienation by widow — One suit to have 
several alienations declared invalid — Misjoind- 
er-Appeal. See Hindu Law (Widow), No. 8, 
6 Jnd. Cas. 248. 

.(15) Alienation by father — Antecedent debt — 
Liability of .sons. See MOliTGAGK (OenkrAU), 
No. 26, 6 Ind. Cas, 331. 

(16) Widow’s power of alienation over self- 
acquired property. Sec HlNM)lJ LAW (WlDOW), 
No, 10. 7 Ind. Cas. 27. 

(17) blather’s powers of alienation. See 
HINDU Lwv (ADOPTION) No. 8, 12, Bom. L R. 
910. 

(18) Alienation for paying of! debt contracted 
for ni.irriage of junior member— Cleaning of 
“family necessity.” Sec HINDU LAW (MAR- 
RIAGE), No. 4, 20 M.L.J, 865. 

(19) ^lortgage by Hindu lady — Suit against 
reversioners and their transferee — Decree by 
first Court— Appeal by transferee -Dismissal 
o/ whole .-iiit. whether legal. See CiV, PRO. 
Co\n: (1908), No. 149, 6 Ind. Cas. 388. 

-4.— Ceremonies. 

SJiradh — Aqradnni — Brahmin — (lift — 
Offerings to the dead, • 

A Brahmin of the Agradani class, who is 
invited to the sradh ceremony Jind acts there, 
docs not thereby acquire a vested interest in 
the offerings. If, therefore, the performer of 
the sr.idh gives away the articles to other 
Agradani Brahmins, ho has no cause of action 
against the latter, though he may he entitled 
to remuneration from the person who employed 
him. Hari Charan Agradani v. Saatl Charan 
Agradani, 11 C.L.J. 276 = 6 Ind. Cas. 176. 
MOOKERJEE and TEUNON, JJ. 

5.— Debts. 

(1) Hindu Lain — Widov^^s right of residence 

- ^Execution of decree for family debt— No 
right of u;idon' to claim residence in family 
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house — Necessity to fliul nature of debt — 
Jurisdictitm — Decree holder's right to re- 
duce decretal amount in his suit under 
S, 283, Civ, Fro. Code — Effect of bona fide 
obtaining decree against prima facie legal 

representative of a deceased debtor, 

r 

Held, that, a decree obtained against a debt- 
or or his legal representative for an ordinary 
debt incurred in family affairs takes precedence 
of the debtor’s widow’s right of residence in 
the family house loft by the debtor (her hus- 
band). 

Held, also, that, where property attached in 
execution of a decree is released on a person’s 
objection under S. 278, Civ. Pro. Code, 1882, it 
is open to the decree-holder to reduce his claim 
under the decree to any extent he likes, in order 
to make his suit under S. 288 of t.he said Code 
cognizable by a Court of a certain grade ; (pro- 
vided the market value of the property in dis- 
pute docs not exceed its pecuniary jurisdiction, 
in the case in which the judgment-debtor 
resists the objector’s claim and sides with the 
decree-holder). 

Held, further, that, where a creditor obtains 
a decree for the debt due againist a person whom 
he believes to be the legal representative of his 
deceased debtor, the real representative of the 
deceased, who has taken no step to got the 
decree set aside within proper time, is, after- 
wards, incompetent to question its validity. 

There is no need for a positive finding as to 
the nature of the debt, where no contrary 
allegation* is made. MuBsaminat Bhagwanti 
y. Messrs. Macdonald & Co., 152P.W^R. 1909. 
JOHNSTONE, ,1. 

References 30 P.R. (1907) = 118 P.W.R. 
1907, y, 

(2) Jfimh’ Lair — Hindu daughter's estate 
acquired by jierson not entitled, under com- 
promise — Alienation for necessity — Debt 
incurred in litigation to /yreserre estate— 
fjiability of successor to pay debt incurred 
by predecessor to preserve estate. 

The title to the property of a deceased owner 
was contested between his grandson and two 
daughters of a predeceased son. A compromise 
was ultimately effected, under which the latter 
got certain shares. Held, that, in the circum- 
stances of the case, it must be held that, under 
the compromise, the daughters were intended 
to take each a Hindu “daughter’s estate” in 
the share allotted to her. 
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Hindu Lnw — (Continived) . 

-5. Debts — {Continued) , 

Held, further, that the transfer of a portion 
of the property by one of the daughters was for 
legal necessity. 

The preservation of the estate and the costs 
of litigation for that purpose are objects, which 
justify a widow in incurring a debt and in 
alienating a suilicient amount of the property 
to discharge it. 


The general principle of Hindu Law, that he 
who takes the estate becomes liable for the 



have been lost to him. Munshi Garim-uddin 
Y. Kunwar Gobind Krishna Narain, 13 C.W* 
N. 1117 (P.C.)- 11 Horn. L.R. 911 = 6 A.L.J. 
807 -G M.L.T, 275-10 C.L.J. ‘243 = 31 A. 497 
= 19 M.L.J. 687. 

Lord Macnaghtdn, Lord Atkinson, 
Lord collins and Sir Andrew 
Scobdr. 

^3) Contract Act, S, UIH — Debh due bif 
father us an agent — Son's liubilitg to pug 
the debt, when arises — Its nature — Mis- 
appropriation by father— Debt, whether 
illegal. 

If any debt is due by an agent, under the 
Hindu Law, his son also is liable to pay the 
debt, and the son’s liability arises at the same 
time as the father’s. The fact that the father 
subsequently misappropriated the sum or even 
niade himself criminally liable docs not alter 
son’s liability. Tirumalayappa Moodeliar y. 
Veerabudra, 19 M.L.J. 759 -4 Ind.iCas. 1090. 
Benson, o.c.j.* and Krishnaswami 
AYER, J. 

Deferences 31 M, 161 and 31 AI. 472, 
AppL. 

(4) Suit in forma pauperis by father as next 
friend ~ Dismissal — Order to pay costs 
under S. JiO, C.P.G, (188:i) -Nature of 
the liability — Son's liability to pay such 
.debts — Nature of the debt — Immorality — 
Fine, 

Where a Hindu father brought a suit in 
forma pauperis a next friend, and, when the 
suit was dismissed, he was ordered to pay the 
costs due to Government, under S. 440, C.P.O., 
1882, held, the liability to pay the costs was 
clearly imposed as a penalty for his misconduct, 
that the debt thus incurred by the father is 
tainted with immorality and is in the nature 
of a fine, and that the sons are not therefore 


Hindu Law -(Continued) , 

5. — Debts — (Continued ) , 

bound to pay it. Ramiengar y^ Seoretacy 
of State for India in Council: Yedanta- 
chariar v. Secretary of State for India in 
Council, 6 AI.L.T. 308 = 20 AI.L.J. 89. 

MUNRO and ABDUR liAillM, JJ, 

(5) Joint debt of father and son — Promissoiy 
notes — K xecuted by minor son - Liability of 
father. 

Aloney was borrowed by a father and son, the 
latter being a minor. The son exernted pro- 
missory notes. The creditor instituted a suit 
against both the father and the son, and 
attached the promissory notes with the plaint. 

Held that, as the suit was not brought upon 
the notes alone, thf3 plaintilf was LMititled to a 
decree on the debt, there being a finding that 
money was borrowed. It is well settled that a 
creditor, who has got a security for an advance 
of money made by him, may, as a rule, sue for 
the original consideration, provided that he has 
not endorsed, or last, or parted with the original 
security under such circumstances as to make 
the debtor liable to some third person. Sri 
Nath Das V. Angad Singh, 7 A.L.J. 459 = 6 
Ind. Gas. 12G. 

STANLEY, c.J. and Griffin, j. 

Itefercnves : — 7 G. 25G, and 28 A. 298, F, 

(6) Alitak.shara — Father's debts — Son's obli- 
gation to jjay costs awatded tajainst father 
in litigation— ''Uanda"— No vyavaharika. 

Certain persons, who had applied for a 
succession certificate in respect of debts due to 
u deceased relative, were successfully resisted 
in tlieso proceedings by one L. They then 
sued L for a declaration of their right of ht ir- 
ship, and the suit was decreed with c^sts 
against L. L, who was living with his son and 
grandson as members of a joint Mitnkshara 
family, having died, the decree-holders sought 
to recover the amount of the decree from L’s 
son and grandson : 

Held, on a review of the authorities, that 
L’s son and grandson were bound to satisfy this 
decree. 

Per Chatterjee, J.- Costs awarded by Court 
against a defeated litigant Is not ** danda ” 
within the meaning of the text of Yajnavalkya 
quoted in Mitakshara, Ch. VI, S. 3, verse 47. 
Nor are they covered by the description ‘ ‘ not 
uyaua/wtri/ca” in the text of Ushanas referred 
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5 . — Debit — {Co7itinued ) . 

to io 32 B. 3^8. Paryag Sahu y. Kati Bahu, 
14 C.W.N. 659 = 0 Tnd. Cas. 258=11 C.L.J. 
599. 

CHATTERJEE and RICHARDSON, JJ. 

Heferencc: — 32 B. 348, li, 

(7) Mmicy borrowed for marriage of a mem^ 
her and for maintenance of the family — 
Money lent after due enquiry ^ but some 
portion not property applied — Right of 
creditor. 

The plaintiff advanced some money for the 
purpose of defendant's marriage and mainte- 
nance of the family, after making due enquiry. 
The sum lent for marriage was not in excess of 
defendant’s status, but of the sum lent for 
maintenance, some portion was not applied 
therefor. 

Held that the plaintiil* was entitled to recover 
the whole sum lent, and the fact that the whole 
amount borrowed for maintenance was not 
applied towards it docs not affect plaintifT’a right 
to recover the full sum. Raghunatha Mahaniy 
y. Damodara Mahaniy, 7 ^I.L.T. 384 6Ind« 
Cas. 720. 

BENSON and KldSHNASWAMI lYER, JJ. 

(8) Mitalishara — Joint family prajierty — 
heather's powers-- Alienation — Antecedent 
debt — Kvidence — ftnrden of proof — Declai - 
atory suit — Suns bound to prove invalidity 
of alienation — Suit for ix)ssession — Sons 
bowul to prove immorally. 

Where a Hindu father alienated the family 
property to pay off his private antecedent 
debts, and the .sons sued for a declaration that 
the alienation was invalid ; Held, that thc,07ms 
lay on the sons to prove that the transfer was 
invalid. 

In a suit to recover possession of the joint 
family property alienated by the father in 
consideration of an antecedent debt, it Ib 
for the sons to show that the debt was tainted 
with immorality. PeFSottam Patak v. Sheo 
Shanker Kolapuri, 7 Ind. Cas. 163. 

Richards and Tudhall, j.j. 

References 1 I. A. 321 ; 14 B.Ii.R. 187 ; 22 
W.R. 66; 6 I. A. 88 ; 6 C. 148 : 4 C.L.R. 226 ; 
13 G. 21 ; 13 1. A. 1, relied upon. 

(9) Son's liability fofr father's debts — ilforf- 
gage — Suit for sale — Sons not made 
parties — Rroperty sold in execution of de- 
cree for sale — Transfer of Property Act {IV 


Hindu Law-^iContinued), 

B. — Debts — {Continued ) . 

of 1882), S. 85-- Purchase by mort- 
gagee decree-holder — Sem's right to redeem. 

After a sale of joint family property has 
taken place in execution of a decree passed 
upon a mortgage executed by the father, hi& 
sons are not entitled to sue to Acover their 
shares in the property, merely on the ground 
that they were not parties to the suit brought 
by the mortgagee, and they cannot sue to 
redeem the property or their interests in that 
property simply on that ground (a). The fact 
that the purchaser in execution of the decree 
was not a stranger, but the mortgagee himself, 
would make no difference in the rights of the 
sons (5). Balwant Singh v. Aman Singh, 7 
A.L.J. 852 = 7 Ind. Cas. 112. 

TUDBADL and ClIAMIER, .JJ. 

Refei'ences: — (a) 25 All. 214 (F.B.). (b) 30' 
All. 250, not F. ; 28 All. 182, F. 

(10) Joint family — Debt contracted for the 
marriage of a co-parcencr, v’hcn binding 
on the other co-parceners. 

According to Hindu Law as applied to 
Sudrast a debt reasonably contracted for the* 
marriage of a co-parcener in a joint family is 
binding on the other co-parceners as a debt 
contracted for a family purpose. Chicka 
Muniappa v. Yenkatasaml, 15 M.C.O.H. 159 
(F.B.). 

Stanley ismay, c.j., Krishna Rao, 
and Sktlur, JJ. 

(11) Joipt family — Father and son — Ances- 
tral property— Hypothecation by father — 
Son's rights. 

Ancestral property belonging to a family 
consisting of a fatherland son was hypothecated 
by the father alone. In a suit to which the som 
was not a party, a decree was obtained against 
the father and the property was brought to 
sale. Being resisted in his attempt to obtain 
possession of the property, the auction purcha- 
ser brought a suit against the son. 

Held that, in such, a suit, it was open to tbo 
son to plead that, in the absence of proof that 
the debt was incurred foe tihe sake of the familjv 
his interests were not affected by the sale. 
Kala Y. Javare Ooiida, 15 M.C.C.R. 233^ 
(F.B.). 

Stanley Ismay, e.j.. Krishna Rao 
and Sktlur, jj. 

( 12 ) Mitakshara Joint family— Debt — Legal 
necessity — Decree ferr pre-emption in favour 
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5. —Debti— (Conc^ucZdd) • 

of Hindu father — Money borrowed to 
comply loith the decree — Applicatioti of 
money. 

A decree tor pre-emption, providing that the 
pre-omptor shall acquire the property if ho pays 
che amount mentioned therein, is a debt. 
Where a Hindu father borrows money for 
complying with a pre-emption decree, his son 
IS liable to pay the debt. 

A creditor who advances money to a Hindu 
father is not bound to see to the application of 
the money. Nathu y. Kundan Lai, 7 A.L.J. 
1182. 

lilCHARDHaud CrlllFFIN, JJ. 

(13) Decree against father alone— Partition 
prior to decree — Attachment of joint family 
property— Son's share released — Right of 
suit under 8. USB, C.P.C. 

The plaintld obtained a decree for money 
against the father of defendants Nos. 1 and 2 
and attached property in execution. On the 
claim of defendants Nos. 1 and 2, half the pro- 
perty was released from attachment. The pre- 
sent suit is under S. 283 of the old Code of Civil 
procedure. It was found that at the date of 
the former .<uit defendants Nos. 1 and 2 were 
divided from their father. 

Held that, assuming that a judgment debt 
<igaiust the father arising after a valid parti- 
tion could be a ground of action to enforce the 
son’s liability, the suit not being for enforce- 
ment of the father’s judgment debt against the 
sons also, it was not sustainable, oa the pro- 
perty was not joiiit family property after 
partition. Lakshmana Chettlar v. Govinda- 
rajulu Naldu, 8 M.L.T. 34<J. 

MlIiLEB and KBISIINAbWAMY IyKR, JJ. 

(14) Balance struck by one of the joint debt- 
ors when binding on the other. See Dertoh 
AND CKEDITOK, No. 1, 138 P.W.R. 1910, 

(15) Decree against assets in hands of mort- 
gagor’s sons — Property coming by survivorship, 
if assets. See TRANSFER OF PROPERTY A(rr , 
No. G7, 5 Ind. Cas. 146. 

(16) Decree against father — Execution against 
s^on — Survivorship. See EXECUTION OF DE- 
CREE, No. 16, 6 Ind. Cas. 582. 

6.— Gift. 

(1) Gift to daughters by way of marriage 

portion — Gift made by brother to sister who 

was not provided with imrriage portion by 

father — Validity of. 


Hindu Law - {Continued). 

6. — Gift — {Continued) . 

A Hindu father is entitled to make gifts, by 
way of marriage portions to his daughters, out 
of the family property, to a reasonable extent. 

Those passages in the Mitakshara (I, VII, 
6 — 14) which were held in Ramasawmy Ayyar 
v. Vetiguduswamy Ayyar (22 M. 213) to 
authorise a qualified owner to make, out of the 
family property, customary marriage gifts of 
land, expressly direct brothers to provide for 
the marriage of their maiden sisters (a). 

If a brother finds that bis sister, though 
married in his father's life-time, has been, for 
any reason, left without a marriage portion, 
which she ought to have received, he will be- 
within his powers, if he makes good the defi- 
ciency out of the family property. Such a gift 
once made, cannot, therefore, be recalled by 
him or avoided by his son. Kudutamma v.. 
Narasimha Chary ulu, 17 M.L.J. 528 -5 M.L. 
T. 40. 

WALiiis and Miller, jj. 

Reference: — (a) 22 M. 113, R. 

(2) — Gift from father to daughter — Con- 
strUvUnn — Intention of donor — Right of 
donee — Absolute or life-estate — Putra pou- 
tradi kramo — Heirs of donee's husband 
exrluded. 

A gift from a Hindu father to his daughter 
ran thus : — “You do remain in possession of 
the land held by myself, down to your sons, 
sons’ sons and so on in succession {putra 
poutradi krame) ; you .shall not give up any 
land in favour of any body, and your sons and 
heirs in succession will have a right to own and 
poshjss the property, your husband and hus- 
band’s heirs or any member of another family 
being excluded.’’ 

Held, that the intention of the donor must 
be ascertained from a consideration of the 
entire passage in the deed of gift, and that, in 
considering that passage, effect, must be given 
to what is known to be the usual intention of 
a Hindu in disposing of his property, which is 
to keep the property in the family so that it 
may pass to persons who may bo able to confer 
spiritual benefit on the donor, that, in the 
present case, the intention of the donor was to 
create a life-estate in favour of the donee with 
the remainder over to her sous or sons* eons in 
succession, and that under the gift no heritable 
right passed to the daughter of the donee. 
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6. — Gift — {Concluded) • 

Nanda Gopal Sinha Rai v. Sreemutty Parcsh- 
moni Debt, 6*lrid. Cas. 354. 

Brktt and Shaufuddin. j.i. 

Rvferemcs : — 21 A. 7 (14); 22 W.R. 409 ; ll 
B.L.R. 226 ; 8 I. A. 40 (01) ; 7 C. 304 ; 10 C-L. 
R. 349 ; 24 I. A. 76 (38); 24 G. 834, lU 

(3) Undivided fawiln (Hft by one uicinbet 
loithaut the consent of others— Valulity. 

A member of an undivided family consisting 
of a father and rhrou «;onw is not competent to 
make a gift wit.hont the roiisont of the other 
inombcrH of the family. Yisalakshi Ayi v. 
Mahalinga Alampiran, 8 M.L.T. 200=^7 Jnd. 
Caa. 800. 

BENSON and IvJlTSHNASWAMT lYKU, .I.J. 

(4) (lift by father — SoiVs riqlit to inii)eac1i. 

A gift, by the father, of land forming part 
of the ancestral estate of the family of which 
the father and son were members, can be im- 
peached by the .son. Chiniiya Goundan v. The 
Collector of Salem for and on behalf of Sub- 
bray a Gounden, S M.L.T. 200. 

White, c j. and Aitnuu Rahim, .j 
Reference :--30 M. 452, F. 

(5) Nibaudha — Registration. SeeTu\N8FEJt 
OF ProI'EUTY AOT, No. 37, 12 Bom. L.K. 9. 

(6) (lift by Hindu ro parcener — Suit for 
declaration and posse.ssion by other co-parcener 
— No prayer for setting aside the gift — Limit- 
ation. See Limitation Act fl877), No. 60, 7 
A.L.J. 783. 

—7. — Guardianship. 

Right of adoptive father to guardianship 
of the person and property of the minor adoptee 
in preference to natural father. See ACT YHT 
OP 1890 (Guardians and Wards), No. lO, 5 
L.B.R. 133. 

8. — (Impartible estates). 

(1) Impartible estate- -Maintenance yrant — 
Partition — Inheritance . 

The decision in (a) does not mean to go so 
far as to lay down the broad rule that, in no 
circumstances, whatever, can an impartible 
ancestral estate, which was originally the joint 
property of several members of a family, become 
the separate property of one member. 

A separation in 6.state and from the joint 
family does not follow as a necessary conse- 
quence from the receipt of a maintenance grant 
by one of the members of a joint Hindu 
family. 


Hindu Law — {Contintied). 

8.-— (Impartible estates)— (Confimted) . 

R and B were members of a Hindu family 
where the ancestral estate consisted of imparti- 
ble property. B, the younger brother, was a 
man of licentious habits, and made himself a 
nuisance to his brother R, who in consequence 
executed a maintenance grant in (p,vour of B, 
with the objcict of enabling the latter to support 
his own family and pursue his vicious habits, 
without applying for funds in each case, as 
oct‘asion arose, to the head of the family. 

B then lived in a separate house built by him 
on the family homestead land just outside the 
old family dwelling house, and he and his 
branch of the family were afterwards separate 
in food and in worship, and he paid the expenses 
of his famil}' out of the profits of the pro- 
pert\ granted to him for maiiil'^nance, and 
by borrowing money on mortgages on that 
property. He/d, that the facts wore not sufii- 
cient to prove that there was a complete 
separation between B and R, by which B 
sacrificed his expectancy to succeed to the 
family proprirty, on the failure of nearer male 
heirs of K. Chaturbuj Narain Singh v. Tara 
Kumri, 5 Tnd. Cas. 193. 

Brett and Sharfuddin, jj. 

References: — (a) 36 0. 481 ; 13 C.W.N. 838 ; 

2 Tnd. Cas. 290, H. 

(2) f liability of estate for debts of previous 
holder— -Madras Act[JIl of W04) {Court oj 
Wards}y Ss, 41, 55 (I) and (3). 

.All impartible Zamindari is assets in the 
hands of tlfe successor liable to be proceeded 
against in execution of decrees for money 
against the previous holder (a). 

The provisions of S. ^1, Court of Ward.s Act. 
arc absolute, except in so far as they are cut 
down by S. 55 (3). That sub-section only 
applies when the estate is relinquished under 
S. 55 (1). Kalappa Reddi v. Akkappa 
Nayanim, 8 M.L.T. 297. 

Wallis and Xrishn.aswami Iyer, .j.j. 
Refeien.es:— {a) 30 M. 454 ; 32 M. 429, F. 

(3) Will — Disposition of impartible Zemin- 
dari — Validity. 

An impartible Zamindari may be disposed of 
by the Will of the Zemindar, whether the 
heir-at-law is'hi.s son or his brother. Muthu- 
■awmyNaickv. Bangarammal, 8 Ind. Ga.s. 
332. 

Miller and sankaran Nair, jj. 
Reference: — 18 M. 287, R. 
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8. — (ImpaFtible estates) — {Concluded ) . 

(4) Whether succasRion certificate should be 
taken by suecossor in impartible ostates— . See 
ACT VTI OF 1889 (SUCESRION CERTIFICATE), 
No. 1-n, 7 Ind. Cas. 80C. 

9. — Inheritance . 

(1) Mit(ik9hara — Inheritance — Step-mother — 
Father's sister's .son. 

Under the Mitaksliara Law in Bengal, a 
step-mother is not entitled to succeed to the 
estate of her step-son in preference to his 
father’s sister’s son. Mussammat Tahaldai 
Kumri V. Gaya Prasad 8ahu, 6 Ind. Gas. 
135 -14 C.W.N. 448-37 C. ‘214. 

Brett and Sharfcddin, jj. 

Hefej'ences: — B.L.U. Sup. Vol. (P.B.) 67, 
relied on ; 5 M. 29 ; 5 1\I. 32 ; Ifi A. 221, F.: 4 
B. 188 ; 5 B. 110 ; 7 C.L.R. 145 ; 7 T.A. 212 ; 
19B. 707 no^ F; 12 M.I.A. at 186; 10 W.R. 
(P.C.) 17 ; 1 B.L.R. (P.C.) 1, R. 

(2) Inheritance — Sagotra .sapinda — Priority 
between paternal nude's son and deceo'ted 
brother's daughter 

Under the Maifukha, a paternal uncle’s son 
of the deceased propositus succeeds in preference 
to deceased brother's daughter of the same. 

BaiManekbai v. Naranji Dwarkadas, J2Bom. 
L.R. 454 -G Tnd. Gas. 898. 

Scott, c..i., and BATCiiEiiOR, .i. 

(8) Daughters — Property inherited from 
father — Stridhan — Kstnte token by them — 
Separate and absolute interest — Survivor- 
ship, , • 

In the Bombay Presidency, a daughter tak- 
ing property from her father inherits it as 
stridhan. If more daughters than one inherit 
the property, they take ^heir shares separ.ately 
and absolutely. 

Where the property .so inherited is not 
physically divided, it is held by the daughters 
as tenants-in-common, not as joint tenants, 
and there is no survivorship between them. 

Yithappa Kasha Hekde v. Savitri Oanap 
.Bhatta, 12 Bom. L.R. 487—7 Tnd. Cas. 445 
-34 B. 510. 

Scott, c.j., and batcheijOR, j. 

(4) Inheritance — iJ ncle of hulf-bloml — Cousin 
of whole blood — Preference between. 

An uncle of the half blood succeeds in 
preference to the son of an uncle of the whole 
blood , the former being nearer in propinquity | 
'than the latter. Where there is a difference in < 
42 


Hindu Law— (Continued), 

9.— Inheritance— fCoiifiniwd). 

the decree of relationship, the rule of whole 
blood and half blood does not app^. Kesri 
Gan^a Sahai, 7 A.L.J. 560 (F.B.)-G Ind. Cas. 
364. 

Knox, Baneimi, and Richards, j.j. 

Reference 19 A. 215, D, 

(5) “ -Kamatis — Maynkha and Mitnksiiara, 
applienbility of — Anvodheya stridhan — 
Succession — Husband — Son born of iroman 
I by adulterous intercourse — Priority between 

j — Shudras — Mai ring c — Presumption as to 

' form of marring 

The Kamatis, settled in Bombay, .iro 
governed, for the purpose of inheritance, by the 
J law of ti;c Milaksbara and the Alayukha where 
j they agree; where they differ, the ATayukha 
law must prevail. 

! To the Aiivadbeya stridhan of a woman, her 
1 husband is, on her death, entitled to succeed in 
I preference to the son born of her by adulterous 
into/ course. Even among Shudras, the Jaw 
I will piesumo a marriage to have been accord- 
. ing to the approved form, if the parties belong 
' to a respectable family. Jagannath Raghu- 
' nath Y. Narayan L. Shethi, 12 Bom. L.R. 

: 545. 

j CHANDaVARKAR and I J EATON, J.I. 

■ (6) AnAcrifnnee - Sarnanodakas 

I and Bandhus, contest betiveen— Cause if 

I action, 

Samanodnkas are those who participate in 
the .same oblations of water, and irielude des- 
cendants from a common ancestor more remo- 
tely related than the thirteenth degree from 
xAiq jiropositus, A sister’s son is only a bandhu, 
A samanodaka is a nearer heir to a deceased 
Hindu than a bandhu and will exclude the 
latter. Where, therefore, B was in the 
thirteenth degree from the common ancestor 
L, and D was in the fourteenth degree from 
him, and B’s widow executed a deed of com- 
promise declaring that after her death D would 
become entitled to the possession of B’s pro- 
perty, held that this gave no cause of action to 
B’s sisters’s son for a suit for declaration of 
title and cancellation cf the deed. Rambaran 
Rai y. Kamla Prasad, 7 A.L.J. 802-6 Tnd. 
Cas. 698. 

TUDBAIiL and CHAMIKR, J.T. 

(7) Mitakshara — Inheritance — Daughter's 
daughter's sons — Bandhus — Alienation hy 
Hindu widow - Legal necessity. 
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— — 9 . — I aherliance — (Continued) . 

Tho sons of a daughtor’s daughter of a Hindu 
governed by the Mitakshara Law are bandhus, 
and, as such, in the absence of other nearer 
heirs, inherit his estate. Ramphal Thakur v. 
Panmati, 7 A.L.J. 776 = 7 Ind.Cas. 292. 
Stanley, c..i.,a!id Guiffin, .i. 

Reference : — G A.L.J. R. 557, 

(8) Custom — Partitiohi by Hindu Jat of Fero- 
sepur of his property hetiveen sons —Claim 
of sons living in the house of father to the 
separate property left by father — Meaning 
of * shaiiiil ’ — interpretation ami value of 

lleld^ that, after partition of property by 
father between his sons, a son living with his 
fatlier in tho same house, but cooking and cul- 
tivating separately, is not joint within the 
ordinary Hindu sense of the word, and cannot 
also be said to have remained shamil with his 
father, according to the following provision of 
the Rivaj-i-am. 

Jo beta bad taqsun he apne bap he shamtl 
rake, etc. 

Consequently the son is not entitled to in- 
herit the separate property left by his father to 
the exclusion of hi.s own other brothers. 

Held, also, that, ordinarily, an entry of a 
custom in a Kivaj-i-am, unsupported by in* 
stances, is of little or no value. 

Held, further, that where materials on the 
record to prove a fact are imperfect on both 
sides, the Court is justified in deciding it on 
probabilities. Lai Singh y. Hira Singh and 
Bhanga Singh, 84r.W.H. 1910 = 7 Ind. Gas. 

Johnstone and Shah Din, jj. 

(9) Hindu I jaw —Daughter' s rights — Rever- 
sioners — L im itation . 

When one of two daughters inheriting the 
property of a Hindu father renounces her 
share in favour of her sister, the interest which 
the latter possesses in the said half is nothing 
more than the limited interest which every 
female takes in the property inherited by her 
from a male. 

The statute of limitation can never run 
against reversioners in consequence of any pos- 
session on tho part of the intermediate female 
heirs, so long as they hold the property as heirs 
of the last male holder and do not claim in- 
dependently of him. Subramanyayya v. 
Nanjappa alias Shamayya, 15 M.G.C.B. 99. 
STANLEY ISMAY, C.J., and KRISHNA 
RAO, J. 


Hindu Law — (Continued)^ 

9.^Inheritanoe - (Concluded)^ 

( 10 ) Inheritance — Daughter's daughte 
Daughter's sun's son. 

According to the school of Hindu Law which 
prevails in Southern India, daughter's daughter 
is to be preferred in tho lines of heirs to a 
daughter's son's son. Seihamma^. Sampa* 
thiengar, 15 M.G.G.R. 303. 

ISMAY, C..I., and SETLUR, O.J. 

( 11 ) Dayabhaga — Sisters — Inheritance — 
Childless widow — Survivorship — Usufru- 
ctuary mortgage of whole pt ojjerty by one 
sister — Decree for joint possessimi obtained 
by another — Separation of interest — Parti- 
tion, true test of. 

A Hindu daughter is entitled to take by 
survivorship the whole of the proport}’’ of her 
father, which had originally descended jointly 
to herself and her sister, notwithstanding tho 
fact that, at the time of her sister's death, 
when it became open to her to claim the whole 
estate by right of survivorship, she had become 
a childless widow (a). 

What constitutes the true tost of partition 
according to Hindu Law is the intention of the 
members of the family to become separate 
owners. 

Where one of two Hindu daughters had 
granted a usufructuary mortgage in respect of 
the entire estate left by their father, and the 
other daughter got a decree for joint possession : 
held that there was no effective separation in 
interest between the sisters, no renunciation of 
the right of survivorship and no such dchuition 
of interest ds to justify the conclusion that the 
sisters so separated that tlie principle of survi- 
vorship had ceased to operate (b) . Kedar Gain 
Y. Ramoni DaBsi, 7 Ind. Gas. 8S4. 

Mookkkjee and* S hajif-ud-din, jj. 

Refereiwos -(a) 23 W.R. 214 ; 15.B.L.R. 10 ; 

2 I.A. 113 (P.C.), F. (b) 24 G. 339, D. 

(12; — applicability to Gutchi Momons. See 
GUTCHl MEMONS, No. I, 4 S.L.R. 77. 

( 13 ) Widow's right to inherit her husband's 
joint property — Hindu khetris residing in 
towns. See PARTNERSHIP, No. 8, 142 P.W.R. 
1910. 

(14) Sudras— Rights of illegitimate son. See 
ADVERSE Possession, No. l, 5 Ind. Gas. 84. 
10.— Joint family. 

(1) Practice — Array of parties — Mitakshara 
— Joint Hindu family — Trade-debt — Bond 
in favour of one co-parcener — Suit by 
obligee — Non-joinder of other co-parceners. 
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Where a contract is entered into on behalf of 
a joint family business by a member of the 
family in is own name, it is not necessary that 
any members of the joint family, other than be 
who entered into the contract, should be 
parties to Jibe suit brought thereon. Durga 
Parahad V. Damodar Daa, 7 A.L.J. 161 = 32 
A. 183 = 5 Ind. Cas. 767. 

STANLEY, r.J., and BANEHJI, J. 

References 1^21 All. 361, F.\ 29 All. .311, J). 

(2) Mitakshara joint family yroperty — Effect 
of iHirtitum — Profits from investment of 
joint family property if joint family pro- 
perty — Suit against kurta for partition and 
accounts — 1 nmitatUm — lAmitation Act 

iXV of 1877), Sch. IL Arts. 62, Hi 7-- A 
family may he joint iviih reference to cer- 
tain properties though divided in respect of 
others (o). 

Where plaintiff sued for partition and account 
of profits of joint family property in the hands 
of the kurta, Art. 127 and not Art. 62 of 
Sch. TI of the Limitation Act (XV of 1877) 
applied (h). 

Profits derived from the investment of joint 
family capital in business or from immoveable 
properties belonging to the joint family are 
joint family property. A suit for account in 
respect of such money, being incidental to the 
suit for ascertainment of share on partition, 
comes under Art. 127 of the Limitation Act (c). 
Ajodhya Purshad v. Mahadeo Purshad, 14 
C.W.N. 221 = .3 Ind. Cas. 9. ^ 

STp:rHKN andiVlNCENl\ JJ. 

References (a) 18 B. 611 ; 23 B. 597,601, 
R. {b) 18 M. 118, F.; 24 C. 309 ; 6 A. 442, Dis. 
(f) 14 C. 493, Ji. 

(3; Hindu family firm -'Trade — ^Jonager 
passing imuuissoryiwtvsin the firm' s name, 
to accommodate a friend, and without con- 
sideration- -Minor co-parcener — lAahility 
of minor co-parcener in suit on promissory 
notes, 

A member of a joint Hindu family trading 
firm passed promissory notes in the name of 
the firm. The notes w^ere passed by the mcm- | 
her to accommodate a friend of his and without ! 
any advantage to the firm. In a suit against ' 
the firm on those promissory notes, a minor ' 
co-parcencr in the firm contended that he was | 
not liable. | 

Held, that the minor’s share in the firm was i 
liable. ' 


Hindu Law-^ipontinned), 

10.— Joint family— (Confinttsd). 

Per ChandavarJear, J, — The rule of Hindu 
Law that debts contracted by the managing 
member of a joint family are binding on the 
other members only when they are for a family 
purposei is subject to at least one important 
exception. 

Where a family carries on a business or pro- 
fession, and maintains itself by means of it, 
the member who manages it for the family has 
an implied authority to contract debts for its 
purposes ; the creditor is not bound to inquire 
into the purpose of the debt, to bind the whole- 
family thereby, because that power is necessary 
for the very existence of the family. Whether 
the debt was contracted for the purpose of the 
fainil> profession or not. it binds the members. 

When a joint Hindu family embarks on a 
trade for the purpose of its livelihood, it is 
bound by all the rules and laws applicable to 
that trade. 

A joint Hindu family, which carries on a 
trade handed down from its ancestors, becomes 
the t Hiding family; trade being one of its kula- 
chnras, it attracts to itself all the necessary in- 
cidents of trade. Co* parceners in a joint family 
become partners when they trade in union. 

A member of a firm (including joint family 
firms) has power to bind the other members, 
whether they are .minors or adults, by means- 
of negotiable instruments given in the name of 
the firm in favour of a bona fide holder foe 
value. 

Per Batchelor, J. — The Courts, in establish- 
ing the legal relations of a joint Hindu family 
firm, treat it as a kind of partnership and apply 
the principles of that law. 

The test to be applied in cases whore a debt 
is created by the manager is rather the appar- 
ent authority of the manager than the .actual 
necessity of the family ; for, when once the 
family trade is admitted, all usual acts done in 
the normal course of carrying it on may be con- 
sidered necessary to the trade. Raghunathji 
Tarachand v. The Bank of Bombay, 11 Bom. 
L.R. 255 = 2 Ind. Cas. 173 = 34 B. 72. 

CHANDA VARKAR and BATCHELOR, JJ. 

(4) Joint family — Lease executed by on& 
member — Security bond executed by him 
and other members — Whether joint family’ 
property. 

Where a lease was executed by one member, 
in regard to lands which had been held by the- 
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family for fourteen years, and a security bond 
was executed by that member, and his father for 
himself and as guardian for his two other 
minor sons, and the lease would not have been 
registered but for the security bond, 

held that the lease was for the benefit of the 
family. Sundaram Iyer y. Ramaswami Iyer, 
7]^I.Tj.T. 9*2 -5 Ind. Cas. 762. 

Wallis and Sankauan Nair, ,t.t. 

(6) Sfile by adult members for maintenance 
of family - Absenct‘ of motive la defeat 
interests of other members — liindiny nature 
— Transfer of Property Act, IV of 
6's* iOa, 107— Lease from month to month 
— Necessity far reyist ration. 

Whore a house, the only property of a joint 
Hindu famil3^ was sold under a deed executed 
by all the adult members of the familv', fer 
raising funds for the maintenance of the fami- 
ly, and no suggestion of any motive to defeat 
the interests of the other members of the family 
by an improper sale was made. Ueld, that 
the sale would be binding on all the members 
ot the family. 

A lease of a house from month to month is 
not rc(|uirod to be registered under the 'Pransfer 
of Property Act. 

Ill the case of a lease which is not by law 
required to bo in writing registered, the mere 
assent of the lessor to the lease executed by the 
lessee is siiflicieut to make it valid when accom> 
paiiicd by delivery of possession. A. D. Nara- 
yana Sah v. Kadigar Parasurama Sah, 7 
M.Ij.T. 11(5^5 Ind. Cas. 826. 

SIR ARNOLD WlIITR, C.J., and KRISHNA- 
SAWMY lYKR, J. 

Reference : — 80 jM. 322, D. and doubted. 

(G) Decree against one member — Diuith before 
execution — Liability of undivided brother 
— Fresh suit against the tridoio and the 
undivided brother — Maintainability — Civil 
Fro, Code I S. — Cause of action 

— Fxecutor de son tort, whether loidow in 
possession of joint family property is an — 
Parties to partnership suit. 

R brought a suit for dissolution of a partner- 
ship, and accounts for recover^’ of a sum, 
against S and others, and obtained a decree, 
against S. Before the execution of the decree, 
S died leaving an undivided brother and a 
widow. The docreo was sought to bo executed 
against both, but execution was struck off 
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against the undivided brother. Then R brought 
a fresh suit against the widow, the undivided 
brother, and his son, lor the recovery of the 
amounts decreed in the previous suit, with in- 
terest, and based his cause of action on the 
decree in the previous suit. ^ 

field that the suit as against the widow was 
barred by S. *2 M, C.P.C. Even if she was in 
possession of joint family property, she cannot 
be regarded as an execaitor de son tort in re- 
gard to it. An executor de son tort is a person 
who intermeddles with the estate of a deceased 
person. The joint family property cannot be 
regarded as the estate of S, as the interest he 
had in it passed at his loath to his co-parceners 
by survivorship. 

The sons of S, if any, would be under a pious 
obligation to pay the decree debt, and the pass- 
ing of the decree would give a fresh cause of 
action against them, quite independently of 
the original cause of action (6). But the un- 
divided brother and bis son are not bound to 
pay any debt contracted by him, unless for the 
benefit of the family. The decree debt is not 
the original debt, but a new debt (c), and mast 
of its own force, give a cause of action, if the 
plaintiffs arc to maintain a suit upon it. 

Held that the suit was rightly dismissed. 

In a suit for winding up a partnership, each 
partner halving a distinct interest must bo a 

party. Ramaswamy Iyer v. Veerappa Chetty, 
7 M.L.T. 211. 

MlLLRrt aud MUXRO, .IJ. 

References:— {a) :j J\I. 359; 29 M. 351, D. tb) 
& (e) 27 U. R. 

(7) Manager — Power to give discharge of debt 
on behalf of all — Senior in age becoming 
manager — Attainment of majority by senior 
— Suit for recovery of debR brought more 
than three years after limitation. 

In a joint Hindu family, the manager is 
competent o give a valid discharge on behalf 
of all. The senior member in age becomes 
the manager of the family. A suit for the re- 
covery of money, brought more than three 
years after the senior member ^attained his 
majority, is barred (a). Anantarama Madhy- 
astha Y. Mandarthi SriniYaBa Adiga, 8 M.L. 
T, 71 = 7 Ind. Cas. 267. 

Benson and Krishnaswami aiyar, jj. 

References :—{a) 16 M. 43C, JR. ; 25 M. 26, D. 
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(8) Hindu Lan' — Mitakshnrn—dnint Hindu 
fumilif — Poircrs of mnnfujov — Mortgage of 
family [yt'opei t If made by managing mem- 
ber — Decree ftr sale — Sale of mortgaged 
proiwrty — Suit by son and other members 
t<\ recover the family projierty — Transfer 
of ProJ)erty Art (T]'of IHSS), S. ho — Defend- 
ants — Managing member and sometimes 
represent adult members. 

When property mortgaged by a father in a 
Hindu joint family has passed away from the 
family, either by means of a foreclosure cOgainst 
the father or by means of a sale in execution 
of a decree against him upon a mortgage, the 
sons cannot recover the family property or 
their interests in it, merel}’ because they were 
not made parties to the suit brought by or 
against their father. 

A person may be a necessary party to a suit 
upon a mortgage, although the plaintiff is not 
aware of his existence, in the sense that, if he 
is not imple«aded, bo cannot be concluded or 
his rights affecjtod by the decree passed in the 
suit. Prima facie all persons interested in the 
right to redeem must be made parties to a suit 
by a mortgagee, but the rule is not inflexible. 
In certain circumstances the whole family may 
be held bound by the result of suits brought by 
or against the manager. 

Therefore, where, in a suit upon a mortgage, 
the managing member of the family defended 
the suit with the cons(?nt of the other adult 
members who wore not parties to the suit, held, 
that these persons were bound by the result of 
the previous suit, and they wefre precluded 
from instituting a ^uit of their own to recover 
the mortgaged property sold in execution of 
the previous decree, upon the ground that 
they had not been impleaded in the previous 
suit. Jaddo Kura v. Sheo Shanker, 7 A.L.J. 
945 . 

TUDHALL, and CHAMFF.R, JJ. 

(9) Joint family property — Confiscati(m— 
Government grant of a part of the proj)erty 
to o-ne member of the family — Wltether the 
estate comprised in the grant tuas joint or 
separate — Separation of one member of 
the joint family — His subsequent clnini to 
a share of the joint property — Partition. 

Before the annexation of Ouc^i, certain esta- 
tes belonged to an undivided Hindu family 
consisting of three brothers, G, U and R, of 
whom G, the eldest, was the manager. The e-s- 
tates ware confiscated, but the Government 
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made G a grant of the estate in suit. G, when 
examined with a view to the preparation of the 
Khowat, of the estate, stated that he and his 
brothers were “joint in equal shares.” The 
Khewat which was signed by the three bro- 
thers and countersigned by the presiding officer, 
gave under the head “ Shares of Proprietors ” 
“and Names of Zemindars,” the names of the 
three brothers “all three in equal shares.” G 
never disputed the right and title of his brothers 
to a joint share in the property : 

Held, that it must be inferred that, under a 
family arrangement, which could not- now be 
questioned, the three brothers became jointly 
entitled as members of an undivided Hindu- 
family to the estate in suit, although the Gov- 
ernment grant was to G alone. 

The three brothers continued to live jointly 
until 1807, when U quarrelled with (1, left 
the family homo and brought a suit for parti- 
tion. R too brought a similar suit, claiming 
one-third of the estate, but he remained with 
G, and withdrew his claim. G, died in 1869, 
U, then made, G’s widow a defendant, and a 
decree was made by consent giving IT one- third 
of the estate. R made an arrangement with G’s 
widow who executed a will in his favour that 
she was to remain in possession, and that his 
rights were to bo in abeyance during her life. 
On the death of G’s widow in 1896, U claimed 
one-half or in the alternative one-fourth share 
of the two-thirds of the estate that was in her 
possession during her life. 

Held, on the evidence, that IJ bad altogether 
failed to prove that G died entitled to either 
two-thirds or one-third of the estate as sepa- 
rate property ; and that R remained joint with 
G till the latter’s death, and then became 
entitles] to two-thirds of the c.state, HaharaJ 
Kedar Nath y. Thakur Ratan Sinifh, V2 Bom. 
L.R. 666 (P.C.) = 14 C.W.N. 986-8 M.L.T. 
193 -12 C.Ii.J, 225 =31 A. 115. 

Lord Macnaoiiten, Lord Collins. 
Sir Arthur WiiiSON and Mr. Ameer 
ALI. 

(10) Joint family — Right to sue — Right of a co- 
parcener to sue on a promissory note passed 
to him — Conciliator" s certificate — Produc- 
tion in ctfurse of suit — Deklchan Agricultu- 
rists Relief Act (XVII of i^79)— Onus of 
proof --Qnvstimi of onus in Court of appeal 
— Practice. 

Whore credit is given to an individual member 
in a Hindu family, by an outsider, in respect 
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of a contract, whether it be of money lending 
or of letting, t^he contract is one on which that 
uien^ber alone is entitled to sue. This principle 
is extended to leases executed in favour of a 
single co-parceiicr in a joint Hindu family (a)- 
The production of the conciliator's certificate, 
required by the Dekkhan Agriculturists Relief 
Act, 1879, is not a condition precedent to the 
maintenance of a suit. All that the law 
requires is that the suit should not be heard. 
It is not that the Court has no jurisdiction to 
allow the suit to lie, but the Court has no 
jurisdiction to hear the suit. Hence, if the 
Court finds at the trial that the certificate is 
not produced or is defective, it ought to postpone 
the hearing, and allow the party an opportunity 
of producing the conciliator’s certificate (b). 

The question of onuR of proof has greater 
force in an original trial, where the ques- 
tion is which party is to begin. But 
where the trial has ended, and where the 
plaintiff has let evidence on his own behalf, 
the contention that the 07ins of proof 
was wrongly thrown loses all its force in an 
appeal, because an appellate Court has to sec 
whether, having regard to the evidence adduced 
by both parties, the lower Court’s conclusion 
is shown to its satisfaction by the appellant to 
he erroneous or not. The duty of an iippcllato 
i’ourt, in this respect, is different from the 
duty which is imposed on a Court of original 
trial. In an appeal, the appellate Court 
should not reverse the decree unless it is clearly 
shown to bo erroneous. The questions of onus 
becomes important and material in appeal 
only where the evidence is evenly balanced 
and conflicting ; where that is the case, that 
party must fail, on whom the ontis lay in the 
first instance. Bandu Sabrao Jamnie y. 
Jambu Tavnapa Adake, 12 Bom. L.R. 801. 
CHANDA VABKAH and HEATON. .J.J. 
Hefciences:-(a) (1809) 24 Bom. 123 ; (1884) 
P.J. 33, F. (6) (1892) 17 Bom. 169, F. 

(11) Suit by manaijer on contract to which 
other 'members not parties— Rules for 
Joinder of such parties — Difference beticcen 
coparcenary and partnership. 

No one can sue on the contract who is not 
pxivy to it. 

Where a contract is made by an agent on 
behalf of a principal, the principal is the proper 
person to sue for the breach of it. This is a 
•corrollary of Ss. 226 and 230, Indian Contract 
Act. 
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Where a contract is made with the agent 
himself, that is, where the agent is treated as 
the actual party with whom the contract is 
made, the agent may sue. 

All persons, who are partners in a firm at the 
time w'hen the contract is made with it, should 
join in an action for breach of such Contract. 

In all actions in which ownership of property 
is the basis of the claim, e.y.j in suits for 
possession or for ejectment, all persons in whom 
the ownership is .alleged to be must be joined 
as plaintiffs. 

Now the members of a joint Hindu family 
form not a partnership but a co-parcenary. 

A co'parconary differs essentially from a 
partnership. The one is merely a form of 
ownership of property ; the other a legal rela- 
tion created by agreement, one of the essential 
elements of which is that each member has to 
the other the relation of agent to principal. 
Co-parceners .are joint owners of the family 
property ; as such they have a corporate charac- 
ter; their mutual rights are the result of status. 
Partners .ire independent legal units bound to- 
gether by certain legal relations .as the result of 
contract. * 

The rules, as adopted to the case of members 
of a joint Hindu family, may bo thus stated : — 

(а) When a contract is entered into by any 
member in his own personal name, such mem- 
ber may sue on such contract as sole plaintiff. 

(б) When a- contract is entered into in the 

n.aine of the family firm, all the persons who are 
really partners at the time *whcn the contract 
is made are necessary parties to <i suit on such 
contract ; members not partners arc not neces- 
sary parties. , 

(<*) In a suit, not based on contract, for the 
recovery of jomt family property, all joint 
owners are necessary parties. But the manager 
of the family may, perhaps, sue as the represent- 
ative of the family as regards such property. 
Damodhardat Hemandas y. Yishen Das 
Bherumal, 4 S.L.R. 2 = 7 Tnd. Cas. 584. 

Crouch, j. c . 

References: — P.J., 1875, 366; 10 B. 435; 

8 Bom. L.R. 813 ; 6 I.A. 233 ; 26 0. 349 ; 7 C. 
739 ; 20 B. 435 :^0 C. 815 ; 7 B. 217 ; 18 M. 33 ; 

14 A. 524 ; 3 M.*234 ; 10 B. 32 ; 12 B. 158 ; 23 
M. 190 ; 20 B. 11, 19 ; 11 B. 37, 41 ; 7 B. 467; 

3Q B. 477 ; 27 B. 157 ; 17 B. 917, R.; 29 A. 311; 

32 284, Diss, 
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(12) Membor» of joint family acquiring pro- 
perty without the aid of ancestral property — 
Nature of property — Presumption. Sec EXECU- 
TOR, No. 1, 8 M.L.T. 124, 

(1.3) J>ecroo against father — Execution wile — 
Application under 0. 21, 100, C.P.C., 1908. 
SeeOlV. Pro. Code (1908), No. 129, 11 C.E. 
J. 61. 

(14) Manager’s power to acknowledge debt — 
Payment by oldest brother for all brothers 
including minor brothers — Effect. See LIMI' 
TATION Act (1877), No. 26, 5 Ind. Cas. 484. 

(15) Father represents his sons in a suit on 
mortgage against him. Sec TRANSFER OF 
PROrERTY ACT, No. 67, 12 Bom. L.R. 219. 

(16) Position of eldest brother. Sec Cl V. PRO. 
CODE (1908), No. 148, .58 P.W.R. 1910. 

(17) Decree obtained against uncle executed 
against nephews— Succession by survivorship — 
Nephews not the legal representatives— Appli- 
cation bad — Limitation. SceCiV. PRO. CODE 
<1S82), No. 95, 7 A.L..T. 512. 

(18) Minor member whether bound by refer- 
ence to arbitration made by Karta. Sec Civ. 
PRO, CODE (1882), No. 205, 7 Tnd. Cas. 81. 

(19) Mortgage by manager— Right of other 
members. See TRANSFER OF PROPERTY Act, 
No. 68, 12 Bom. L.R. 811. 

(20) Father maintaining suit in representativo 
capacity as manager of the family — Circum- 
stances raising presumption. See KSTOJ'PED, 
No. 2, 8 M.L.T. 204. 

(21) Joint family property passing by survi- 
vorship — Whether forms part of 'geaoral estate’ 
within the meaning *of Art. 98, Limitation Act. 
See LIMITATION ACT (1877), No. 64, 20 ^l.L.J. 
<633 = 33 M. .808. 

11. — (Maintenance). 

(1) Illegitimate son hy adulterous intercourse, 
rights of — Maintenance — Heirship — Texts 
of Hindu Lav?- 

Suit for maintenance by an illegitimate son 
hy a married woman kept as a concubine, 
against the undivided sons and brothers of his 
putative father, in consequence of their having 
taken the father’s share of the family property 
by survivorship. 

Held, that it is useless to consider whether 
the Hindu Law, as regards the claims of 
illegitimate sons as now administered, is in 
accord with the ancient Hindu texts or even 
the authoritative commentaries ; 
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That, though the High Court of Calcutta 
still adheres to the literal interpretation of the 
texts holding that the illegitimate son entitled 
I to inherit amongst Sudras is the son of the 
j female slave (a), the High Court of ad ran, 
j Bombay and Allahabad have adopted the view 
I that an unmarried woman is on the same 
j fooning as the female slave with reference to 
' the rights of the illegitimate sons horn to her 
( 6 ); 

That, so far as right of maintenance is con- 
cerned. the illegitimate son by an adulterous 
intercourse stands upon the same footing as 
other kinds of illegitimate sons (c) ; 

Although the Court has refused to give .i 
' dor- roe for a share to the illegitimate son of a 
I Sudra. whore ho is the offspring of an adul- 
j ierous intercourse (d). such illegitimate son is 
' entitled to maintenance against the surviving 
members of the putative father’s joint family 
' equally against the putative father (e). 

Though adultery is an offence .against the 
criminal law and the criminal himself may not 
acquire rights by the crime (/), there is no 
warrant for holding that the offspring of a 
criminal intercourse should be deprived of all 
rights. Subramanya Mudali v. Yelu, 7 M.L. 
T. 161-20M.L.J. 350--6 Ind. Cas. 919. 

MlliLER and KRISHNASWAMl lYKR, JJ. 

References : -(a) I C. 1 ; 19 G. 91 ; 28 0. 194, 
R. (6) 7 M. 407 ; 8 M. 567 ; 1 B. 97 ; 4 B. 37; 2 
A. 184 ; 6 A. 329, R. (c) I M. 806; 8 M. 326; 1 B. 
97. F.; 8 :^r.H.C.R. 134 (143), R. [d) 4 M.H.C. 
R. 204; 8 M.H.C.R. 134; S.A. .67 of 1906. appl 
(e) 1 M. 306 ; 17 M. 160 (161), F.; 7 M.LA. IS ; 
12 M.T.A. 203 ; 27 M. 32, R. (/) 27 M. 591, R. 

(2) Widotr- Unchastity — Subsequent chastity 
— Rare or starving maintenance iwt allou ed 
— ^\ill — Maintenance allowed hy null. 

Under a will cf her husband, a Hindu widow 
was entitled to maintenance at the rate of 
Rs. 24 a year, from his property. After her 
husband’s death, the widow led for sometime 
an unchaste life, and gave birth to a child ; but 
since then she had been chaste. In a suit to 
recover the maintenance by the widow, the 
defendant contended that she had, owing to 
her misconduct, forfeited her right even to bare 
or starving maintenance : — 

Held that, though the annuity was granted 
by the will as “maintenance,” that word could 
not be understood as imposing any condition 
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11.— (Maintenance)— (Co7irt7i7<«rf). 

or restriotion ro as to cut down or extinguish 
the right to Rr. 24 a year given by the will. 

The rule that the will of a Hindu must be 
construed with duo regard to Hindu habits and 
notions applies only where there is ambiguity. 
Caution must be used in applying that rule, 
and it must bo adopted only whore a suggested 
construction of doubtful language leads to 
manifest absurdity or hardship. 

The general rule to be gathered from the 
texts is that a Hindu wife cannot bo absolutely 
abandoned by her husband. If she is living 
an unchaste life, ho is bound to keep her in 
the house under restraint and provide her with 
food and raiment just sufficient to support life; 
she is not entitled to any other right. If, 
however she repents, returns to purit> and 
performs expiatory rites, she becomes entitled 
to all conjugal and social rights, utiless her 
adultery was with a man of a lower caste, in 
which case, after expiation, she can claim no 
more than bare maintenance and residence. 
Parami Ramayya v. Mahadevi Shankar- 
appa, 12 Horn. L.U. 190 = 31 U. 278. 
ClIANDAVAKKAIi and HKATON, JJ. 

References : — 1 Jlom. 559; 7 Horn. 81; 9 Bom. 
108, discussed 

(3) Separate maintenance — Cruelty — Aban- 
donmviet by irife — Husband and wife* 

The defendant kept a number of mistresses 
in his house, and, acting under the influence 
and at the instigation of some of them, he used 
to beat his wife, kick her, and threaten to cut 
her to pieces and shoot her. After having sub- 
jected his wife for .some period to that kind of 
cruelty, ho drove her out of his house ;*'and 
though often requested to take her back or pro- 
vide her with separate maintenance, he not only 
refused to have anything to do with her, but 
levelled against her charges of unebastity which 
he made no attempt to justify. In a suit to 
recover separate maintenance by the wife 

lleldy that the above facts entitled the wife to 
separate maintenance. 

According to Hindu law, to entitle a wife to 
separate maintenance it is not necessary to j 
prove cruelty, if there has been abandonment 
of the wife. Sitabai v. Ramachandra Rao 
Y. Bhonale, 12 Bom. L.R. 373 = 6 Ind. Gas. 
525. 

CHANDAV.ARKAR and KNIGHT, JJ. 
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11.- -Maintenanca— (Conefttded). 

(4) Transfer of Proj)erty Act (IV of 1682). S- 
— Bight of maintenance— Bight of resi- 
dence — Hindu widoiv —A lienation of family 
properly — Hindu la lo — Necessity, 

Under Hindu law, a widow's right to main- 
tenance can only become a ebarf^e upon any 
definito portion of an undivided family estate, 
when it has been made so by a decree of a 
Court or by an express agreement. Failing 
that, it is a pious obligation and can be defeat- 
ed by .sheer necessity. The widow's right to 
residence is generally referable to the ancestral 
house. Where the purchaser of an ancestral 
house is aware of the existence of widows, be 
may be deemed to be affected with notice of 
the right, even when the widows are not re- 
siding in the house at the time : a fm'tiori 
when the widows arc actually residing at the 
time of the sale and purchase. 

Where the sale of ancestral property is 
necessitated in the interests of the family as a 
whole, then a bona Jide purchaser for value 
would acquire a right paramount to that of the 
widows either to maintonanco or residence. 

S. 39 of T. P. Act, 1882, commented on. 
Yamnabai v. Nanabhai, 12 Bom. L.R. 1075. 
Bkaman, j. 

(5) Right of widowed daughtor-in-law. Sec 
Act 11 OF 1901 (AGRA TBN.VNCY), No. 12, 7 
A.L.J. 658. 

(6) Property purchased out of money paid to 

widow for maintenance —Absolute property. 
See IIIND15 LAW (WIDOW), No. 12, 8 M.L.T. 
284. ‘ 

12.— Marriage. 

(1) Marriage of a* Hindu Sudra with a 
Christian teoman converted to Hinduism, 
performed according to formalities pres- 
cribed by Hindu Law — How far valid — 
Ctisfoni —Community recognizing a marri’ 
age ns valid -Marriage opposed to usages, 
validity of — Essential ceremonies to consti- 
tute a valid marriage — Effect of non-obser- 
vance — Hindu Law— What it consists of — 
Application of — Caste ‘ Sudras * — Meaning 
of the terms, 

A, a Hindu of the Sudra caste (and belong- 
ing to the kMkolar class) married a woman, 
who was a Roman Catholic Christian before 
her marriage, but who became converted to 
Hinduism at the time of her marriage. They 
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— -12. — Marriage — (Continued ) . 
wero living together as husband and wife for 
thirty or forty years. They were not treated as 
outcastes or put out of caste. The members of 
the Kaikolar community freely associated with 
them as Hindus and members of their commu> 
nity. In a suit brought by one of the rever- 
sioners of A far setting aside certain alienations 
made by his widow, the question arose whether 
this marriage of a Hindu with a convert from 
Christianity is valid. 

Held, that this marriage is valid, (1) on the 
ground of custom, (2) because it is in conformi- 
ty with Hindu Law which does not prohibit 
marriages between any persons who are not 
Dioijas or twice-born persons (rt), (3) because, 
when the caste of which the parties are accept- 
ed members, recognise a marriage as valid, 
then it is legal marriage under Hindu Law, 

Aecording to the Hindu lawyers, Vivaha 
lloviam and Sapthapalhi have been proscribed 
as essential ceremonies to constitute a valid 
marriage. But it is notorious that marriages 
are performed in many eases without them, 
and it is now settled that, if by caste usage 
any other form is considered as constituting a 
marriage, then the adoption of that form 
under those conditions prescribed by the casto, 
with the intention of thereby completing the 
marriage union, is sufficient. 

If, according to the usage of a community, a 
marriage is valid, or the community recognize 
a marriage as valid, then, iii the absence of any 
statutory prohibition, it should be recognized 
as valid, even without the reqiilsitcs'of a valid 
custom in derogation of what may bo styled 
the ordinary Hindu Law, unless it offends 
against rules which would render any other 
marriage invalid. 

But a marriage opposed to the usages of the 
communities and not recognized by them may 
not be invalid if the marriage is valid under 
the ordinary Hindu Law. 

The Hindu Law to bo administered by the 
Courts consists of the Shastr.is which claim 
divine sanction and are followed by thti Brah- 
mins generally, and also of the usages or 
approved habitual practices of those commu- 
nities whose caste status depends upon the 
degree of conformity of their u.^agGS to the 
Shastras. 

The Hindu Law has to bo applied to those 
only who arc Hindus by religion, and whore it ^ 
43 
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12. — Marriage— (Continued). 

is doubtful whether some of the communities 
can be treated as Hindus or ^lahoipedans. the^ 
will, in the absence of any statutory law, be 
governed, as to their marriages and inherit- 
ance, by the rules of justice, equity, and good 
conscience lb) or, in other words, as laid down 
by the Judicial Committee, according to the 
usages of the class or community (c). 

The legal rules put forward by the sacred 
writers a,ie primarily intended only for those 
. who accept, in theory, the religious belief, the 
religious, social and moral obligations which 
form the foundation of that system, on the 
others, it is binding only by adoption, and, 
though it will bo presumed that as Hindus they 
are governed by that system of law, circum- 
stances may exist to throw the burden of proof 
on the party asserting that they have adopted 
any specific rule of Hindu Law (d). 

A caste may be taken to bo a combination of 
a number of persons governed by a body of 
usages which differentiate them from others. 
These usages may refer to social or religious 
observances, to drink, food, ceremonial, pollu- 
tion, occupation or marriage. Some of tUoso 
usages may bo common to others also. The 
casto is invariably known by a distinctive 
name for identification, it has its own rules for 
internal management .iiid has also got power 
of exclusion. 

By “ Sudras” it was intended to include all 
Hiiulu'j who are not IJwiJas or twice- born classes 
(e). Muthusami Nudaliap v. Masilamani, 7 
M.L.T. 17 -20 M.L.J. 40 = 5 End. Cas. 42. 
SANKAUAN NAIli and AUDUFi RAHIM, JJ. 

References :—(a) 1 I\r,H.0.R. 478 ; 2 M.H.C. 
R. 106; 13 M.l.A. 141 ; 14 M.T.A. 346; 25 B. 
551 ; 22 B. 278 ; .30 (J. 000 ; 15 G. 708, R. (b) 

4 A. 343. (c) 0 M.LA. 105. (r7) 12 I. A. 72. (e) 
Manu Ch. X. cl. 1. 

(2) Joint Hindu family — Sister's mnrriaye — 
Leyal obligation — Minor members — Con- 
tract Act, S, 68 — Necessaries — Meaning of,. 
Reasonable expenses of a sister's marriage 
are chargeable on the family property in the 
hands of brothers, in the same way as the cost 
of her maintenance. Whore, therefore, a 
creditor advanooa money to an infant for tho 
marriage of his sister, he is entitled to bo 
reimbursed from the property of tho infant. 

The term ** necessaries** in S. 68 of the Con- 
tract Act is comprehensive and is not confined 
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12.— Marriage— (Cort^inwed). 

to the necessaries of the person of the infant 
himself, huV extends to nocess.'irie8 provided for 
other members of his family. Nandan Prasad 
Y. AJodhya Prasad, 7 A.L.J. 236 fF.B.) = 5 
Ind. Cas. 413. 

STANLKY, CJ., B.\NlilIUI and PKiGOTT, 
.I.T. 

(3) yfarrintfo e.ipvnses — (hneral rule — Suclras 
--‘Riilld ofdnHiihter to he paid her niarringe 
c.rfu‘nses - Family property ui the lunid/t 
of step-mother. 

The Roneral rule under the Hindu Law, is 
that the marriage expenses are to be borne by 
the family property, just in the same wav as 
the cost of maintenance (n), and this rule ap- 
plies not only to Brahmins but to Sudras as 
well. 

So, a daughter of a Sudra will be entitled to 
have her marriage expenses paid out of the 
father’s estate in the hands of her step-mother. 
Bapayya v. Rukhanfima^ 19 M.L..T. 666. 
MliNlto and SankahAN NATR, .I.T. 

lieference : — (n) 23 ^l. 612 (515), 7*’. 

( 4 ) Joint fumil!/-- Family necessity', mean- 

iny of -Man inge of junior member— Debt 
for performance— Binding on family— 
Marriage — Necessity among Sudras— 

Nature of marriage among twic>e-hoin — 
Brotlu’r's marriage when not necessary. 

The marriage of a junior member of a 
co-parcenary body is a family purpose. Where 
it is reasonably necessary on the part of a 
prudent manager to borrow money for expendi- 
ture on such marriage, the tr insactiori will 
bind the co-parceners. 

Marriage is a samskara or initiatory cere- 
mony amongst siidias and as such it ought to 
be performed in their ease. 

Under the Hindu Law, the stage of a house- 
holder is obligatory on all the twice- born. 
Marriage is a vyavasthitha rihalpa or fixed 
alternative, that is compulsory when certain 
conditions exist, and not an ichchika vikalpa 
or an alternative to be chosen according to 
pleasure ia). 

A debt borrowed for defraying the expenses 
of the marriage of a son is recoverable from the 
family property as having been incurred for a 
family purpose in case of necessity (b). 

The marriage of an unmarried brother is not 
a duty cast on the married brothers, when, 
there is no patrimony. 
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Meaning of tlu* phrase ‘ family necessity 
explained. Deviilapalli Kameswara Bastry 
Y. PolaYarapu Y'^eracharlu, 20 M.L.J. 866 
= 8 Ind. Cas. 195. 

AUDUR Rauim and KRISHNASWAMI 
Tver, j.j. 

References : (^/) v!7 M. 20G, diss. {h) 13 M. 

L.J. 75; G M.H.C. 371 ; 25 A. 407 (P.C.)=7 C. 
W.N. G8l = 5 Bom. J..U. 478-.30 l.A. 1G5, F. 
(c) G M. T. A. 393= IS W.R. 81 (note), R. 

(5) Hindu Law Marriages bet ween 2 fe 7 'sons 
of different castes, validity of— Hybrid 
castes, marriages of persons of — Recognition 
by family, e(}ecl of --Ancestral jnojwrty, 
interest ansniq from birth in. 

Held, that marriMget. between persons be- 
longing to two of the four primary castes. 
Brahmans, Ksb,ili ivas, Vaishyas, and Sudras, 
are invalid, but tliis rule does not apply to 
marriaguH between ])(*rsons of hybrid castes or 
between a pi rson of hybrid caste and a person 
of one of th(' four primary castes. 

One L was an illegilimate son of a Kshatriya 
11 by a Kali.iriti. L married a Thakurain of 
whom D was born, and 1) married a Thakurain 
of whom wore l)orn plaintiffs 1, 2, 3, and 
defendants 2 aud .3. 

It being found tha-t the marriages of L and 
I) had boon rooo'oiised by the family and that 
both L and I) were recognized by every one as 
Kshatriyas tbou^di they were known to belong 
to an illegitimate branch of the family, held 
that the marriages of L and 1) were lawful and 
the issue ‘of th' m legitimate. 

t 

Held further, that O’s sons became entitled 
on their birth to an interest in the property 
received by their father from L. Dapyai 
Singh Y. Narpat Singh, 13 O.C. .375. 
CHAR..ER and EVANS, J.CS. 

References : -12 M. 72 ; 5 A.L.J.629 ; 33 M. 
342 ; 9 P.L.R. IGO : 28 A. 459 ; 8 M.I.A. 400 , 
9M.T.A. 199; 2 M.H.C.R. 50; 3 M.H.C.R. 
60 ; 4 A. 343 ; 18 Cai. 2G4, R. 

(G) General presumption as to the form of a 
Hindu marriage. See HINDU LAW (STRI- 
DHAN), No. 2, G N.L.R. 3. 

(7) Alienation for expenses of second marriage 
—Legal nccesJkity. See Hindu Law^ (ALIENA- 
TION), No. *11, 6 Ind. Cas. 4G6. 

(8) Sudras— Presumption as to form of mar- 
riage. See Hindu Law (Inheritance), No. 6, 
.12 Bom. L.R. 645. 
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(9) Debt contracted for marriage of co- parcener 
when binding. See HINDU LAW (DEBTS), 
No. 10. 16 M.C.C.R. 1G9. 

(10) Law determining marital obligations 
where parties are Hindus — Agreement for future 
or present separation — Validity. See KESTITU- 
TION OF C(l^.JUOAL RIGHTS, No. 1, 8 :Sr.L.T. 
314. 

13 & 14.— Partition. 

(1) Vartitwn —Aw'U'd of nrbitrutnrs divid- 
iiuj properties of co-parccncru and direcfiiKj 
enjoyment till a certain date — Reset vatin 
of right to re-partition on the expiry of the 
period — Sn.le by one of the co-jutrreners of a 
portion of his share —Right of vendee to 
rlaiin partition —Sale of a pot tion of one co- 
parcener's property in Court auction — 
Auction purchaser is a necessary jiorty to 
the suit for partiiion. — Auction purchaser 
impleaded after pel lod of limitation^ el feet 
oj, ) 

Defendants Nos. 1, '‘1 and 3, having referred I 
their disputes as to their common properties to . 
arbitration, the arbitrators nvide an award i 
dividing the properties and allocating to each | 
defendant certain specified items. The award, j 
however, reserved to the co-parccncrs the right 
to re- parti tion the properties at the end of 
SarvajiLh (18M7-188M) when the ‘profits and j 
lo.sses should be made equal and the said lands j 
divided by the parties o<jually.’ Plaintiff, I 
having purchased a half risani out of first | 
defendant’s share, sued defendants, after the ' 
end of Sarvajith, for partition aiu> delivery to ! 
him of his portion. *Tri the me,intiinc .some of 
the properties of first defendant were sold in 
Court-auction in execution of decree against 
the defendants, and were transferred latterly 
by the auction-purchaser to fourth defendant. 
The plaintiff did not implead the fourth defend- 
ant in his suit in the first instance, and by the 
time fourth defendant was added as a party, the 
claim a.s against her had become barred. The 
lower appellate Court dismissed the suit on the 
ground that first defendant by his alienation 
of portions of his properties had elected to 
forego his privilege of claiming a fresh division 
at the end of Sarvajith, and that plaintiff who 
stepped in his shoes had no better right. In 
second appeal to the High Court.* 

Held, (1) that the right of first defendant to 
claim rc-division according to the award of the 
arbitrators was not lost either by voluntary 
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18 ft 14. — Partition — (Continued), 

alienation of his properties to plaintiff or by 
their sale in Court auction, and tjjat plaintiff’s 
suit was sustainable ; 

(2) that the award could not be construed 
as a contract entered into by the co-pa rocners 
(«) : 

(3) that, in the plaintiff’s suit for partition, 
it was necessary to implead fourth defendant and 
to brintr in the properties sold in ('luurt auc'tum; 

(4) thatthe failure toimplead fniirfh defendant 
as a party had the effect of rendering the whole 
suit liable to be dismis.>od (/>) ; 

(.5) that, as at the date wJjcii the foui th defend- 
ant was made a partv, more than twelve years 
hiiil elapsed from the envi of Sarvajith aild fhe 
claim against her had become barred, the suit 
was liable to be dismissed in toto, iih rrlicf 
could not bo given to defendants Nos. 1 to 3 
independently without joining the fourth defend- 
ant and including in the claim the lands bought 
by her. Duri Bhagavanulu v. Tadpatri 
Yeeravadambu, 1 Ind. Cas :3'J2=-7 
07=20 M.L.J. 29. 

J3ENSON, O.C J., and KlUSHN\S\VAMl 
IVEU, J. 

References : — (a) 19 M. 290; 23 M. o93. 33 
C. 881 ; 4 C.L.J. 102, R, (b) 14 A. .^24 ; 7 B. 
‘217, R. 

(2) tliifht of action — Ikncucuhy — Paihtion 
deed to tchich mother /oos no part, i — Ayree- 
luent to invest nunicu •ai moitgayc for 
mother — Suit to rccio'cr money and for 
''further relief ” — Maintainability — Pto- 
per lelief to be given — Form oj decree. 

K and A partitioned their f.iniily propoities. 
Under the deed of partition ontorod into 
between them, K and A agreed to contribute 
Rs. 150 each and invest the same for the 
benefit of, and in the name of, their mother 
who was no party to the deed, and further had 
the amount charged on their shares. The 
mother sued the defendants, her grandsons 
by her son K, for the recovery of the money 
cr “for such other relief as the Court may 
think fit.” 

Held, (1) that the mother can maintain the 
suit on the ground that &hc is the beneficiary 
(a) and (2) that the mother, though not entitled, 
to be paid the sum of money she asks for, is 
entitled, under the claim for further relief, to 
such relief as the nature of the case admits of. 
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Sho would be entitled to n decree, on produc* 
tion of a duly executed mortgage-deed by a 
third party, compcdling the defendants 1 to 3 
and the second plaintiff (her other son) to pay 
Rs. 150 each for investment on such mortgage. 
Shuppu Amma and another v. K. Subrama- 
niam and others, 19 M.L.J. 739. I 

’ ■ I 

Benson, o.c.j., and Kuihhnaswami | 

lYKU, .1. 

References : — (a) 6 Bom. L.R. 394 and 29 A. 
161, F. 

(3) — Joint frtmihj— Partition of some vieni- 
hers — Prcsuiujiiion ns to sejxirntion as to 
rest —Practice-— Pleadings — A negation as 
to e^cclusive title — No relief on tenancy-in-^ 
ciomnon. 

There is no presumption, when one co-par- 
cener separates from the otliers, that the latter 
remain united. An agreement amongst the 
remaining co-parceners to remain united or to 
rc-unite must bo proved like any other fact (n). 

Where, on the plaintiff’s allegation of exclu- 
sive title to the suit properties, a plea of limit- 
ation is raised by the defendant, and made 
good by him, no relief can bo given to the 
plaintiff on the basis of a tenancy-in-common 
{h). Chidambaram Pillai v. Muthu Pillai, 7 
M.L.T. 05-6 Tnd. cas. 704. 

White, c..t. and Krihhnahwami Iykh, 

j. 

Refncnccs : — (a) 30 C. 725, Appl. (b) 2vS A. 
482, R. 

(4) Mitakshara — Mother's share on partition 
among sons — Stridhan of the mother —Heirs 
thereto. 

Held, that, according to the Mitahshara* the 
share which the mother in a joint Hindu 
family obtains after the death of the father, 
on partition of the joint family property 
between the mother and the sons, becomes the • 
mother’s stridhan, which devolves on her death 
upon her own heirs, and not upon the heirs of 
her husband, (a) This question was not decided 
by the Privy Council. Debimangai Prasad 
8ingh V. Mahadeo Prasad Singh, 7 A.Ii.J. 

269 = 5 Ind. Cas. 208. 

STANLEY. C.J., and BANKRJI, J. 

References : — (a) 24 A. 67 ; 4 A.L.J. 673, 

<6) 25 A. 468. 

(5) Mitakshara — Rcfjnisite for partition — 
Agreement to partition may he parol — 
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Minority of co-parcener — Accounting by 
eldest male member — Subsequent conduct of 
parties— Documentary evidence — Cumu- 
lative effect of. 

Tnstrutnents in writing executed by members 
of a joint Hindu family, providing that the 
joint family property ' should belotig to and be 
enjo3’^od by the different members of the family 
in spociflod shares, have the effect, as to the 
property so dealt with, that there is a division 
of* right ; the status of the family is changed ; 
the tenancy of the property severed and convert- 
ed from something, to use the language of 
English law, like a joint tenancy into a tenancy 
in common, and the previously undivided family 
becomes, by operation rf law, divided. 

The agreement to partition the joint family 
property in interest and right need n^t be em- 
bodied in a deed or instrument in writing. It 
may be a parol agreement. It is not con.sistent 
with the existence of a joint Hindu family, that 
the oldest male and manager for the family, 
should treat one member as the owner of his 
share of the entire property, and account to 
that member for the income of the property on 
that basis. 

Hence, v/lien an application was presented 
by the members then constituting a Hindu 
joint family one of whom was a minor, defin- 
ing the share to be enjoyed by each and action 
was taken in accordance with the said applica- 
tion and the whole course of their subsequent 
conduct as exhibited by their re.spectivo deal- 
ings w’ith property, was inconsistent with 
the continuance of the joifjt family ; held, that 
the agreement contained in the petition was 
binding on the minor member, who had since 
become major, and tfnat a partition had been 
effected. 

Where documents are adduced in evidence to 
prove separation, it is not enough to consider 
whether each document is by itself sufficient 
to rebut the prima facie presumption that a 
family on^e admittedly a joint Hindu family 
bad continued to be joint, but the cumulativo 
effect of all the documents should bo taken into 
account. Musammat Parbati v. Naunihal 
Singh, 6 A.L.J. 697 fP.C.)=6 M.L.T. 427 = 13 
C.W.N. 983 = 10 O.L.J. 121 = 11 Bom. L.R. 
878 = 31 A. il2 = 3 Ind. Cas. 196 = 19 M.L.J. 
517. 

Lord Atkinson, Lord Collins, Lord 
GPRELL and SIR ARTHUR WILSON. 
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Hindu Law — {Continued), 

13 & 14.— Partition— (Con/inwed). 

(6) Suit for — Property, partible or impar- 
tible — Test— Mutt, definition of — Manage- 
vient of family charities — Succession — 
Natural heirs — Rule of primogeniture — 
Right of members of undivided family to 
participp,te. 

The Maharaja of Tanjore had given some 
properties tooae Sethubhava SwamUr who was 
accepted by the Haja' as his Guru and who 
had also established a Mutt. In a suit brought 
by one of the descendants ol the Swamiar, his 
brothers contended that those properties, to 
gether with the rest which formed an accretion 
to that estate, were attached to the office of 
the Guru, and could not be separated there- 
from, and were, therefore, impartible. But it 
was found that there was nothing in the ‘Sanad,’ 
or in the body of any document of title to 
show that the properties appertained to the 
ofhco or the Mutt, that the grantee was not 
referred to in those documents as the Raja's 
Guru or even as the head of the iNIutt, that 
the spiritual name of the Guru was not also 
given, and that the properties were being enjoy- 
ed by the Guru and his su(50ossors as if they 
were personal grants made to the Guru and 
his successors. It was, therefore, held that 
the properties could not be treated as endow- 
ments attached to the priestly ollico conferred 
for the performance of duty, but they were 
simple personal grants made to the grantee 
and his successors. IMutts arc usually associa- 
tions of Sanyasis or celibates devoted to Divine 
worship, who give upadesam or, instructions to 
deserving candidates^ There are, also, Matams 
of which the members are allowed to marry. 
The house in which they live is also called 
mutt. ■ 

The right of management of the family pro- 
perties devoted to charitable or religious uses 
descends to the natural heirs of the donee, and 
not according to the rule of priiiiogeiiiture (a). 

The managing member of an undivided fami- 
ly has the right to manage the family chari- 
ties, and the other members of the family 
have no right to participate in the manage- 
ment, BO long as they continue undivided (b), 
Sri SethuramaSawmiar y. Sri Merusawmiar, 

6 M.L.T. 319 = 20 M.L J. 108 = 4 Ind. Cas. 
76. 

WALLIS and Sankaran Nair, jj. 

References (a) 27 M. 192; Hindu Law, 
Hayne, 439 ; 2 Morley's Digest, 146. 32 

M. 167. 


Hindu Law --(Continued), 

18 k 14. — Partition — (Continued), 

(7) Specific Relief Act (T of 2b7T), S. 
Proviso — Further relief* — befendant not 
in possession — Plaintiff cannot claim jm- 
session as ** further relief** — Hindu Lam 
— Partition — Members enjoying divided 
interests — Presumption of complete 
partition— Division of mnlvnram right — 
Division by metes and bounds uniiecessary 
—(\nitract Act (IX of IbTH), Ss, 3.S’, 4.5, 
1(15 — Ten*ier — (Jffer — Mortgage in favour 
of one member of an undivided Hindu 
family -I *nymcnt of entire mortgage 
money to one of several members after the 
family became divided— Mortgage not dis- 
charged in respect of the interests of other 
divided members. 

Where the defendant is not in possession, 
the plaintilT, in a declaratory suit, under S. 42 
of the Specific Belief Act, is not entitled to 
further relief in the nature of possession, and 
is not bound, therefore, to ask for such relief 
against such defendant. 

Where the share of the malvaram due to the 
members of a Hindu family is being enjoyed 
by them in pursuance of a partition in accord- 
ance with the interests of the divided members, 
tlio presumption of the law is that there was a 
complete division. 

It is enough if the malvaram right has been 
divided amongst the sharers. It is not neces- 
sary that, in every case of divided enjoyment by 
division of the produce, there must necessarily 
bo a further physical division by metes and 
bounds. 

Where, after a member of an undivided 
Hindu family had taken a mortgage on behalf 
of t^'o family, the family was divided and the 
mortgagor paid the mortgage debt to one of 
the divided members, 

held, that such payment did not discharge 
•the entire mortgage in which other members of 
the family had their several interests (a). 

The last clause of S. 39 of the Contract Act, 
under which an offer can be made to one of 
several joint promisees, does not override the 
express provisions of S. 45 of the Act regulating 
the right to claim porformnaoo. 

An offer of performance is not a discharge of 
obligation. 

The consequence of a tender is merely that 
the promisor is not responsible for nori-pcrforni- 
anco and that interest will cease to run from 
the date on which it was made. 
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Hindu Law-- (Continued) , 

13 & H.—Favt\t\on— (Continued). 

The special^ rule contained in S- 165 of the 
Contract Act, relating to the validity of 
delivery by the bailee to one of several joint 
bailors, has not the force of a general principle 
of the law of contracts. Ramaswamy, minor 
by his next friend Mookkayi alias Karup- 
payi Y. Muniandy Servai. 5 Ind. Gas. 34H. 
WFHTK, C. J., and KlUSHNASWAMl 
AIVAR, .1. 

Referenct s : — (a) 20 ^1. 401, ditis. ; 7 ^1. and 
W. 2G4; S D.P.C. 8U ; 10 D.J. Ex. 12; 4 
Jur. 1061, not opprtn'ed ; 15 Al. 26, F.; 27 B. 
292 ; ;U C. 305 ; 5 C.L.J. 270 ; 22 Q.B.l), 537 ; 
58 L.J. ;302; 00 L.T. 318 ; 37 V/.R 378. 
it- 

( 8 ) Uu/ltts irrlls and loatcr— Joint famihj — 
Partition — Fnjo/piient of the rujlits. 

• Under Hindu law, rights to water and wells 
bclougirig to a joint family are indivisible, if 
they are numerically unc(iual ; and after 
partition those mu.st enjoyed by the separat- 
ed co-parceners by turu'^. Oovind Annaji 
Bodhani y. Trimbak Oovind Dhaneshwar, 12 
Bom.Tj.R. 363 -6 Tnd. Gas. 521. 

OHANDAVAUKAU and KMOHT, .U. 

(9) Mitakshnra — Joint -family Father ' h 

potrer as rianayiiuf member to refer a parti- 
tion question to ai hit ration — Award — Whe- 
ther sons bound. 

Tt is competent to the father of .a joint Hindu 
family, in hi.s capacity of managing member 
of the family, to refer to arbitration the 
partition of the jofNt family property, and the 
.iward made on snob > 4 . reference, if in other 
respects valid, would be binding on the sons. 
Jagannath y. Kanhia Lai, 6 Ind. Gas. 123. 

S TANUKV, C. J., and Banriui, j. 

Reference:— i(j A. 231, F, 

(10) Partition — Presumption as to some of the 
mem hers remnininn joint — Re^union — Proof ' 
— Pleadings — Second appeal. 

There is no presumption that, when one co- 
parcener of a Hindu joint family separates 
from the others, the latter remain united. 

Whore it is necessary, in order to ascertain 
the share of an outgoing co-parcener, to fix 
the shares which the others would be entitled 
to, the separation of one might bo said to be 
the virtual separation of all, and an agreement 
amongst the remaining co-parceners to remain 
united or to reunite, must be proved like any 
other fact. 


Hindu Law — {Continued), 

13 A 14,— Partition— (ConfinMed). 

The appellant in a second appeal cannot be 
allowed to rely upon the grounds of appeal 
abandoned before the lower appellate Court. 
Parbati v. MaharaJI Singh, 6 Ind Gas. 795. 
STANLKY, C..J. and GKIFFIN. J. 

(11) Mitakshara — Partition — MifthePs share 
on partition between sons — Mere severance 
of interest — Mother's right to shnie. 

Under the ^litakshara Law, on a partition 
being made among the sons, a mother is en- 
titled to a share equal to that of a son, but 
only in eases wlioro the property is actually 
divided by metes and bounds. A mere sever- 
ance of interest, where no actual division of 
the property takes place, does not confer on the 
mother a right to a .share (a). Beti Kuar V. 
Janki Kuar, 7 A.L.J. 980. 

STANliRY, C..T. and BANRRJl, J. 

Reference :—(a) 31 Cal. 262 (P.C.), -U. 

(12) Partition— Severance of interest — agree- 

ment to hold propel ty in defined shares — 
Claim by mother — Reversionary heir 

brought upon the record as her representa- 
tive — Mother's right not established — Dis- 
missal of suit. 

Where two brothers agreed between them- 
selves to hold their father’s property in defined 
shares, the property ceased to bear the charac- 
ter of undivided property, although there was 
no actual partition. A severance of the joint 
nature of family property took place within 
the rule laid dov/n in 17 M.I.A. 75 (a). 

A died leaving two sons tK and G, a daughter 
L and a widow i). K and G died leaving widows, 
K dying before G. After the death of G’s 
widow, I) sued the wfdow of K for po.ssession 
on the ground that the brothers were separate 
and she inht .ited the property as G's heir. lu 
the alternative she claimed a third share which 
.she said she was entitled to on partition be- 
tween K and G. D died pending the suit and 
the reversionary heir of G and L claimed tho 
property. It was held that K and O were divid- 
ed brothers. Held also that I) bad no right 
to succeed and the reversionary claim was 
bound to fail. Jwala Prasad Janki Kuar, 
7 A.L.J. 975. 

STANLEr, C.J., and BANER.TI, J. 

Reference : —(a) 17 M.I.A. 75, R. 

(13) Oral partition — Partition among co- 
widows — Registration — Transfer of Pro- 
perty Act, 
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Hindu Law- {Continued ) . , 

13 ft 14. — Partitioii-“(rr)«/inu^(l). 

Partition amongst male members o! a Hindu 
family may, after the Transfer of Property Act, 
be oral. There is no difference in principle 
when? it is amongst co- widows. Latchum- 
animal v. Gangammal, 8 ^l.L T. 288. 

BRNKOil and KUISHNASWAMf AIYER. .1.1. 

References: — 18 AI.L..J. 500, P.; 11 804; 

22 M. 622, H, 

— Effect of admission as to nature of 
propc} tif — linrden of pi oof. 

In a suit for partition a^^ainst the father and 
others, the father contended that there was no 
nucleus of fincostni-l propert\ and that the pro- 
perty ill dispute wes self juvjuirod. Plaintifl 
filed certain dneuments containing admissions 
by the father that a part of Ins property was 
ancestral. 

Held that the burden is put upon the father 
to show that particular propeitios were acquir- 
ed without the aid of the ancestral property, 
and that the admissions cont.iined in the above 
documents were priaui ftexe evidence of the 
existence of ancestral propert y. Perumal Naick 
Y, Perumal Naick, 8 M.L.'r. 208. 

MlLIiRU and SANKAltVN NAIU, .1.1. 

(15) Conveyance of specific items hy one co par- 
cener — ‘Sait la/ alienee of other co-pax'ceiier 
for partition of his share in specificitevis -- 
Maintainability -Incapacity of one mem- 
ber to enforce partial partition -Stramjer — 
Sait by, atjainst members Jor partial 
partition— Maintainability. 

V/hen certain items of family properties are 
conveyed by one of two co parceners of a Hindu 
family to a stranger for’ purposes not binding 
on the family, the alienee from the other co- 
parcener of his share in tlio said properties may, 
without instituting a general suit for partition 
of the entire family property, maintain an 
action for the partition of his share in the said 
items (a). 

A member of an undivided Hindu family 
cannot enforce a partial partition against the 
other members of the family. 

A stranger purchasing the interest of one or 
more members of the family in tcertain items 
of family property cannot enforce a partition 
of these items only against the will of the other 
members, without suing for a general partition 
of the entire family property. Iburaipia 


Hindu Law — {Continued), 

18 ft 14.-“Partltion— (Co?ic/Mded). 

Rowthen v. Therumalai Muthuveera Thiru- 
venkatasami Naick, 8 M.L.T. *1(^3 (F.B.). 
ARNOLD White, c..t., Kuishn.aswami 
A lYAU and AYLING, J.1. 

References : —{a) 13 C.W.N. 816; 15 M. 234; 
13 477; 11 B.H.C.R. 75; 25 M. 600 (718); 

23 M. (>08; 10 M. 267; 6 C. 148 and 4 l.A. 247, 
R. 

(16) b int family — Dix'ision— Status. 

Where two members of a Hindu family be- 
came divided so far as their money dealings 
were concerned, for thirteen years prior to suit 
resided in separate ho uses and messed separately, 
and whore the lands helonging Co them were not 
divided by metes and bounds but were cultivat- 
ed jointly and the produce therefrom were 
divided equally and the kist due w.is paid 
equally, that the parties bccaiuo divided 
ill status. Palanlakkal v. Raniana Koundau, 

8 M.L.T. 288. 

SANKAHAN NAIH and HAHIM, JJ. 

( 17 ) Suit for partial partition. 

Except under special circumstances, a suit 
for partial partition is not maintainable. 

Kern pa Reddy y. Yenkatasaml Reddy, 16 M. 

O.C H. 308. 

ISMAY, f.J., and CriANDRASEKHAUA 
AIYAU, .1. 

Hefei e nee 25 B. 128, Followed, 

(18) Mother’s share on partition between 
sons is her Btridhan. Sec AUHITRATION, 
No. 1, 7 A.L.J. 60. 

(10) Suit by one co-parcenor against another 
fur possession, whether effecLs separation. See 
GUARDIAN ANDlSriNOR, No. 3, 23 IMl. 1010. 

(‘->0) Suit for p.irtition '-Necessary parties — 
Hindu wife if necessary party — Unknown per- 
son and his heirs made parties. See PARTI- 
TION, No. 8. 11 C.L.J. .580. 

(21) True test of partition. See HINDU LAW 
(INIIERITANUE), No. IJ, 7 Fiid. Gas. 884. 

( 22 ) ] Promissory note — Allocation in parti- 
tion — Want of endorsement- -Bight of person 
to whose share it falls to suo-^EUcct of parti- 
tion list. See PuOMISSOltY NOTE, No. 8, 8 
Ind. Gas. 33. 

15.— ReiigiouB Endowments. 

(1) Mutts — Their origin — Head of a mutt, 
position of — Trustee or a life-tenant — In- 
come, power to spend— Observations in the 
course of judgment — Their application — 
Practice, 
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Hindu Law — (Continued). 

15.— Religious Endowments— (Continued). 

UeUl, the head of a mutt cannot be regarded 
as a trustee df mutt endowments so as to make 
him accountable in a Court of Law for his 
manner of dealing with them, except in so far 
as it may bo shown that any particular endow- 
ment was granted to him on trust (a). 

(Origin of mutts and their endowments also 
considered). 

Per Henson, 0,C.J . — “ It cannot be predict- 
ed of the head of a mutt, as such , that he holds 
the properties constituting its endowments as 
a life-tenant or as a trustee. The incidents 
attaching to the properties depend in each case 
upon the conditions on which they were given, 
or which may be inferred from the long con- 
tinued and well-established usage and custom 
of the institution in respect thereto’* (6). 

' “ The general observations made in the 
course of a judgment must be applied with 
reference to the facts of the case in connection 
with which they were made, and also subject 
to limitations expressed in other parts of the 
judgment.” 

Per Widlis, J.- If property be given to the 
head of a mutt for the time being for a speci- 
fic charitable purpo.se, he will be a trustee for 
that purpose just as any one else would be in 
the same circumstances, and if it bo the usage 
to devote any particular mutt property to any 
particular charitable purpose, that will be suffi- 
cient to raise a presumption that the' property 
was granted for that purpose, and that the head 
of the mutt is a trustee in regard to it (c). But 
gifts made to the heads of mutts, without any 
mention of the purposes to which they were to 
be applied, cannot be considered to have Veen 
given upon trust for charitable purposes.” 

Per Sankaran Nair, J . — “ If properties be 
found to have been entrusted to the head of a 
mutt for the purpose of carrying out a specified ' 
trust, then the Pandarasannadhi can be regard- 
ed as a trustee only so far as those properties 
are concerned, and he is bound to carry out the 
trusts. But in the absence of such proof, the 
properties of the mutt consisting of the gifts, 
purchase, etc., are not to be held as trust 
property.” 

If a Pandarasannadhi cannot alienate the 
land and spend the income as he likes, it is 
not beacuse he holds the property for the bene- 
fit of the public or any portion of the public or 
any other persons, but because the mutt is a 
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15.— Religious Endowments— (Concitufsd). 

permanent institution of which he is the head; 
and he has to pass the property to his successor. 
As to the income after the outlay necessary for 
the purposes of maintaining the mutt, he can- 
not be compelled by law to appropriate the 
surplus for any specific purpose, lyir can he be 
required to spend anything out of it. He may 
accumulate* the surplus and leave it to his 
successor.” Kailasam Pillai y. Nataraja 
Thamblran, 7 M.L.T. 1 (F.B.) = 6 Iiid. Gas. 4 
-lU M.L.J. 778. 

BENSON, O.C J., WATililS and SANKA- 
RAN NAIR, .1.1. 

References : — (n) 11 M.l.A. 40.*), P*..; ‘2 M. 176; 
10 M. 375 and 27 M. 345. R. and ExpU (b) 11 
M.T.A. 40.5, R.(c) Tudor’s Charitable Trusts, 
4th Ed., p. 100; .S Hare 131 and 1 H.L.C. 
272; 9 Ves. .399; 10 Vos. 321; (1889) A. C. 
309 and (1909) 1 Oh. 667, R. 

(2) Pebuttcr property — Nature of proof. 
See DEBUTTER PROPERTY, No. 1, 6 Ind. Gas. 
26. 

—16.— (Residence) . 

11) Maintenance — B idow~~ llnsband Icavintj 
secern I houses ■'One house attached in exe- 
cution of decree by creditor — Widoio^s right 
of residence in that house — Matters necessary 
to be proved — Onus of proof. 

Under the Hindu Law, before a widow could 
chim a right of residence in one of several 
houses of her husband, that has been attached 
in execution of a decree by her hiisbaiid’a credit- 
or, she nfust 'affirmatively prove that the 
particular house is the only house belonging to 
her late husband which is suitable to her as a 
place of residence, an^ that none of the other 
dwelling houses belonging to his estate would 
meet her rcr onablc requirements. Mussamat 
Rajji Bai v. Jesa Ram, 102 P.H. 1910 (Civil). 
RATTIGAN and WILLIAMS, JJ, 

References P.R. 1888 ; 39 P.R. 1896, R. 

(2) Widow’s right of residence — Execution of 
decree for family debt — No right of widow to 
claim residence in family house. See HINDU 
LAW (Debts), No. l, 152 P.W.R. 1909. 

17. — Re-union . 

(1) Re-unii"d member — Status. 

The re-united brothers of a Hindu family 
are to bo regarded as co- parceners with the 
right of survivorship inter se, and not as 
tenanta-in-common . 
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—17. — 'Rt-nniQn-^(Continued ) . 

The son of a re-unitcd brother would also 
have the status of a re-united member with his 
uncle. Krlstraya v. Yenkataramayya and 
others, 19 M.L.J. 723. 

SUHBAMANIA AlYAU, OFF. C.J. and 
Benson and Bhashyam aiyanqar, 
JJ. 

Reference ; — 19 C. 634, F, 

(2) Hindu Law — Partition — Minor brothers 
living with eldest brother of age — Re-unum^ 
evidence of — Jmiction of estate — Agreernenf 
to re-unite on behalf of minor ^ if valid. 

A partition of family property took place 
between three uterine and three step- brothers, 
and the property was divided into six different 
shares. Two of the uterine brothers were at 
that time infants, and they continued to live 
with their eldest brother. After some time he 
died, iind his son, the plaintiff, continued to 
live with his two uncles. Afterwards the uncles 
died and the plaintiff claimed, title to their 
shares as their nearest relation, on the ground 
that, after the partition, there had been a re- 
union amongst the throe uterine brothers, and 
that the plaintiff is entitled to succeed by sur- 
vivorship a? a member of that joint family in 
preference to the step-brothers. 

Held^ that, according to the Hindu Law, 
mere living together at one residence or carry- 
ing on a joint trade does not constitute a 
re-union after partition, but there must bo a 
junction of estate. 

Held^ also, that ^n agreement *to re- unite 
cannot bo made on behalf of a person during 
his minority, and that, therefore, the mere fact 
that the two minor brot-iicrs lived with their 
eldest brothers would not, in itself, be sulhcient 
to indicate an intention or agroeiucut to 
rc-unitc (6). 

Held^ therefore, that the suit must fail. 

Rathi Mendli v. Sundar ICendli, 6 Ind. Gas. 
441. 

Buett and SHABFUDDIN, JJ. 

References: — {a) 7 W.R. 35, F. (b) 30 0. 726, 
(P. C.) ; 7 C.W.N. 642, F. 

(3) Re-union — Minor. 

A rc-union to which a minor Js a party is 
invalid, inasmuch as ho is incapable of giving, 
a valid consent thereto. Lakkanna v. BasaYa, 
15 M.G.C.B. 96. 

NANJUNDAYYA and KRISHNA RAO, JJ. 

44 
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17. — Re-union — (Concluded). 

(4) Presumption as to re- union. See HINDU 
Law (Partition), No lO, 6 indi^ Gas. 795. 

(5) Hindu Khetris — Separation — Presump- 
tion of re-union. See Partnership, No 8, 142 
P.W.R. 1910. 

18. —Re vePBioners. 

(1) Hindu jvidow — Sale to next reversioner of 
a j)"rtion of property — V,Uidity— Convey 
ance of lohole estate ht reversioner in consid- 
eration of latter conveying back half 
absolutely — Validity. 

A Hindu widow can transfer by sale a portion 
of the property left to her to the then reversioner 
so as to confer on the latter an absolute estate 
in such i)ortioii (n). 

Where it was alleged that a lady possessing 
the limited estate of a Hindu daughter sold the 
properties to the then reversioner, on the latter 
agreeing by way of consideration to convey 
half of the properties back absolutely to the 
lady, and that in pursuance of the agreement 
the reversioner re-coiivcyod half the properties to 
the lady ; held, that the conveyanecs must be 
shown to have formed parts of one and the same 
transaction to be open to attack on that ground 
(6). Kanuram Deb v. Kashi Chandra Sharma 
Chowdur,, 14 G.W.N. 220 = 2 Ind. Gas. GOO. 
GOXEand GH VTTEKJEE, JJ. 

Referemes : -(a) 22 10 G- 1102 and 

19 C. 230, R, 

(2) Reversionev — Suit to set aside alienation 
by a wUiow —Burden of proof —Plaintiff to 
prove that he was the jwaiest one at widow's 
death — Pleadings — Insufficiency of evidence 
— Second Appeal, power to allow fresh 
evidence to he given— Sparingly used — 
Practice. 

A Hindu reversioner, suing to set aside an 
* alienation made by a widow, must prove, not 
merely that he was a possible reversioner, but 
that he was one of the persons entitled to suc- 
ceed as the nearest surviving reversioner at the 
time of the widow’s death. If any nearer rever- 
sioner was alive at the death of the male owner 
he must be proved to have died at the time of 
the widow's death. 

The power of permitting the production of 
fresh evidence is one which the High <-ourt is 
bound, when sitting in second appeal, to use 
very sparingly, and only when it can be shown 
that the party, in whoso favour the exercise 
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Hindu Law — {Contmtied), 

18. — Re versioneri — (Concluded » . 

of such power is invoked, has been misled by 
the action of* the other parties to the case, or 
by «40ine mistake on the part cl the Court be- 
low, or by some other cause independent of any 
error on his own part. Bhola Pandey v* 
Chandi Pandey, 5 Ind. Cas. 666. 

PlOGOTT, J. 

(3) Daufjhtor suocoeding to father’s estate — 

Performance of father’s shrad — (lift on occa- 
sion of - Whether can be impeached by 

reversioners. See HiXIJU LAW (AlilKNATlON), 
No. 9, fi Ind.Cas. 240. 

(4) Suit hy reversioner against different 
traiisfenuis frojii Hindu widow — ISlisjoinder — 
Successive trial of issues. See MlSJOiNDEH, 
No. 4, 0 huh (hiH. .j77. 

(.5) Agn oment to hold property in defined 
shares - Severance of interest — Claim by mother 
—llcversionary heir brought upon the record 
as her representative - ^fothcr’s right not es- 
tablished — Dismissal of suit. See HINDU LAW 
(PAUTITION), No. 12, 7 A.L J. 975. 

(6) Daughter’s rights — Heversioners — Posses- 
sion of intermediate female heirs— Limitation. 
SccHimhiLAW (IN]IKIUTAN(JE), No. 0, 15 
M.C.C.U. 99. 

19.— Self-acquUition. 

(1) Hindu Lair Joint fannffi — A co pnrcc- 
nrr ncfjnniiuj a portion of the propertif irith 
his own eat miKis — Setf-acfjnisition, 

Certain family property was allotted to one 
branch of the finiily in virtue of a compromise. 
It was subsoqiiently re- purchased by a member 
of another branch of the family, with his own 
money and without any detriment to the 
family funds. The latter did not intend by 
the purchi-^e to merge the property iu the pint 
property, and excludtd other members from it. 

Held, that the property became the self- 
acquisition of the acquirer and was not liable 
to division with other members, subject tea. 
right of retaining a quarter share extra to the 
acquirer. Bajaba Bajirao v. Trimbak 
YlBhvanath, 11 Bom. L.R. 1122 = 34 B. 106. 
Scott, c.j. and Batch rlou, j. 

(2) Hindu Law — Mitakshara — Partition — 
Joint family property — (rains of science — 
Astrology — Earnings made by unaided 
efforts without detriment to the family pro- 
perty — Not divisible. 

Where, in a joint Hindu family governed by 
the Mitakshara, it appeared that the plain- 
tiff obtained, his elementary education in 


Hindu Law— ‘(Continued), 

19.— Self-acquisition— (ConeZud^d). 

astrology from his father, but no money of the 
family was expended in that education, and 
that the plaintiff acquired the conhdence of 
the public as an astrologer, and by his 
unaided efforts was able to amass a considerable 
sum of money without detriment tp the family 
propert 3 % held, that this money was his self- 
acquisition and could not properly be regarded 
as belonging to the joint family. 

Katya yann's definition of “ acquisition 
through learning which is not participable ” 
cited iu the Mitakshara (T. 48) is not exhaustive 
but illustrative merely. Durga Dat Joahl 

Y. Oanesh Dat Joshi, 7 A.L.J. 210 = 5 Tnd. Gas. 
400. 

STANLEY, C .l. and BaNKU.II, J. 

lleferences 20 All. 435 and 1 l^f. 252 (P.C.), 
It, 

(3) Power of a Hindu over self-acquired 
property. See I^ARTNEUSHIP, No. 8, 142 P. 
W.U. 1910. 

20. — Stridhan. 

(1) Stridhan — Property acquhed by adverse 

IHtssrs^ion —Code of Civil Procedure (Act 
XIV of S. 4:h 

T^roperty acquired by a female by adverse 
possession is her Stridhan and, as such, 
passes to her legal heirs ta), 

A Hindu reversioner, during the life-time of 
the female in possession of some property, sued 
to have a deed of gift in respect of part of tho 
property s^t aside. Helc^ that a subsequent 
suit by him, after that female's death, for 
recovery of the possession of the property, was 
not barred by S. 4|il of Act XIV' of 1882* 
Kanhari Ram y. Amri, 7 A.L.J. 153 = 5 Ind. 
Cas. 207 -ri A. 189. 

StANEEV, C.J. and B.VNEHJI, J. 

Reference : — (n) 5 I. A. 1, F, 

(2) Succession to stridhnnam of a woman 
dyii,g without issue — Husband when prefer- 
ential heir — (ieneral presumption as to the 
form of a Hindu marriage— Practice — 
Question of mixed law and fact, whether 
can be raised in second appeal — Review of 
judgmenl — Mistaken admission on a point 
of lav\ when constitutes a ground. 

Under the Mitakshara law, if a marriage has 
been performed in one of the approved forms, 
and if a woman dies leaving no issue behind 
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20. — Stridhan — {Concluded), 

her, her husband is the preferential heir to pro- 
perty inherited by her from her father, coming 
in after her issue, and before her parents and 
other relatives, but if it has been in the Asura 
form, her sister might be the preferential heir 
(a). « 

The general presumption in favour of a 
Hindu marriage (marriage among Brahmins or 
Sudras) is that it has been performed in one 
of the approved forms, until the contrary is 
alleged and proved (6). 

A party will not bo entitled to raise in second 
appeal what is not a pure question of law, but 
one of mixed law and fact. A mistaken 
admission on a point of law uniy constitute a 
good ground for review of judgment, if the 
mistake is a very gross and obvious one. 
Govind v. Dawalat. n N.L.H. Ind. Cas. 
4‘20. 

SKIXxVKK, A..T.C. 

References: — («) 17 B. 75H, P\ (6) 11 Bom. 
L.R. 70S (710) ; 00 P.R. I'JOO ; 25 (J. 054 and 4 
N.L.R. 31 (30), R.; and 8 B.H.O.K. 244, /), 

(3) Maytikha — Stridkan — Anvudhoya Stri- 
dhan — Succession. 

Under the Law ofj MayuKha, when a Hindu 
woman dies possessed of Stridhan property 
called nnvndJteya (a gift subsequent to mar- 
riage) and the claimants to that property are 
her sons and daughters, these .all become en- 
titled to share the property cquiUIy as heirs, 
with this difference, however, as to daughters, 
that the unmarried have prek^ren#e over the 
married. Dayaldas^Laldas y. Savitpibai, 12 
Bom. L.R. 380-0 Ind. Cas. 530-34 B. 385. 
Scott, (j.j., Ciiandavahkau and Bat- 

CHKLOR, j.l. 

References : — 0 Bom. 120; 3 Bom. L.R. 201, 

F. 

(4) S t r i d h a n - S u c cession— Un -married 
daughters. See CONSTKIJCTIOX (OK DEKDS), 
No. 1, 37 C. 302. 

(5) Daughters — Property inherited from 
father — Stridhan — Survivorship. See HINDU 
LAW (INHRUITAN(’E), No. 3, 12 Bom. L.R. 
487. 

(6) Ayantaka Stridhan — Succession. See 

Hindu Law (Succession), Nci. ii, o Ind. 
Cas. 534. V. 

(7) Kamatis of Bombay — Anvadlieya Stri- 
dhan — Succession. See HINDU Law (IN- 
HERITANCE), No. 5, 12 Bom. L.R. 545. 


Hindu Law — [Continued), 

21.— Succession. 

j (1) Sanyasi, property left by — Succession — 
Dasnami sanyasis — Chela's right to succeeds’ 
! — Biraja Home cerem&ney, if essential to 

valid appointment of cheia—Jfow and at 
ivhnt age performed — Period of probation — ' 
i Mulmantras—''' Yati, ” Mohunt if- Xomi- 

I nation of chela as siiccessor or election by 

I neighbouring Mnhunts, if indisitensnble — > 

j Suh, rdinate math, if must hegounued by 

J rules of pm ent math — Lapse of M oh until' s 

I propetty on death to monastery, custom of 

— lb oof — Champerty, transaction v'hen 

j void for — Void or voidable — Question of in- 

adequacy of consideration or untrue lecital 
j if may be raised by sli anger - Agj'et'uicnt 

I trith champertor not to compromise suit, 

; 1 / enforceable. 

I A transfer by a person of a share of his claim 
j with respect to property of whi<;h ho is not in 
! possession is valid and operative. 

I An agreement between the transfeior and the 
transferee that it sh.ill not bo competent to the 
former to confess judgment in favour of the 
I detendant or to enter into comprf)niise or 
! withdraw the clriim in respect of the whole or 
I any part of the subject-matter of the suit 
I instituted for the recovery of the property is 
* valid and should bo given effect to. 

‘ 111 such a suit, if the transferor wants to 

withdraw, he may be permitted to do so, but 
the suit may proceed at the instance of the- 
transferee. 

I Although the English Law of champerty 
i does not apply in India, champerty or inain- 
! teiiance to bo open to objection nin.-it have 
j the qualities attributed to it by the English' 

I law, i.e., it must be something :igainst good 
I policy and justice, something tending tO' 

‘ promote unnecessary litigation, something that 
*in a legal sense is immoral and to the constitu- 
tion of which a bad motive is in the same .sense 
nocc.ss.ary. To determine that, it is necessary 
to look at the substance and not merely the- 
language of the instrument (h), 

i The test to bo applied is whether the tr.ins- 
action is merely the acquisition of an interest, 
in the subject of the litigation bona fide entered 
into, or whether it is aii unfair or illegitimate 
transaction got up for the purpose merely 
of spoil or litigation, distrubing the peace of 
families and carried on from a corrupt or* 
improper motive (cj» 
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21.— Succeislon-'-(Co?i/«mfid). 

A fair agreement to supply funds to carry on 
a suit in cotlsideracion of having a share in the 
property if recovered, ought not to be regarded 
as per se opposed to public policy. 13ut agree- 
ments of this kind ought to be carefully 
watched (d). 

The inadequacy or untrue recital of the con- 
sideration is a question between the assignor 
and the assignee, and would not of itself be 
sufficient to invalidate the transaction (e). 

Held, on the evidence that according to the 
custom of the dnsnnmi sanyasis, every aspirant 
lor entrance into the order has to pass through 
a period nf probation which may extend to 
months or even years and during which period 
it is open to the chela to revert to his natural 
family. It is not till the performance of the final 
ceremony of the Biraja Home, that the aspirant 
is irrevocably attached to the sect and com- 
pletely severed from his family. It is, therefore, 
essential to entitle a chela to claim by inherit- 
ance the estate of his guru that the Biraja 
Home should have been duly performed. 

It is not usual to whisper the mulmuntras 
into the ears of the novice at the time of the 
first initiation when it is still uncertain whe- 
ther he will or will not return to the enjoy- 
ments of wordly life, though some mantras 
may be recited on such an occasion. 

Qutore , — whether the Bir<aja Home ceremony 
•can be performed when the chela is under six- 
teen years of age : but unquestionably the rule 
is that the chela must have reached years of 
discertain so as to be able to realise for himself 
the full significance of the final Act of the 
Tenunciation of the world (f), 

The chela of a Mohunt cannot claim to be 
the latter*s heir under the rule which allows a 
■“ virtuous pupil ” to succeed to a “ Yati.” 

The ordinary rule is that among the sanya- ' 
sis generally no chela has right as such to 
succeed to the property of his deceased guru; he 
must be nominated by his guru, such nomina- 
tion being generally confirmed by the Mohunts 
of the order, or in default of such appoint- 
ment, he must bo elected by the Mohunts and 
.principal persons of the sect in the neighbour- 
hood. 

But this is not a universal rule, and in some 
cases, according to custom, the principal chela 
succeeds as of right, even without such appoint- 
ment of formal election ; but apparently an 
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21 . — Suooeition— (0c7tf . 

election or recognition by members of the sect 
is necessary (ff). 

When one muth is the offshoot of another, 
there is no fixed rule which regulates the rela- 
tion between the two, and it cannot bo said that 
the subordinate muth necessarily follows the 
customs of the parent one (h). 

In order to establish a custom that on the 
death of the Mohunt his properties lapse lo the 
muth and devolve on the spiritual head thorc- 
of,sit is necessary to show, not only that in 
some instances the properties had so passed to 
the spiritual head, but also that this had taken 
place in the presence of a chela who would 
otherwise have been competent to take by in- 
heritance. OoBsain Ramdhan Puri v. Gossain 
Dalmir Puri, 14 C.W.N. 191 = 2 Ind.Cas. 385. 
lifOOKEltJEE and CAUNDUKF, JJ. 

(2) Inlu'ritance — Unchaste mother — Succes- 
sion to son's property, 

A Hindu mother, who has become un- 
chaste after her husband’s death, does not there- 
by lose her right to succeed to the property of 
her son. Dal Singh Y. Dini, 7 A.L.J. 80=32 A. 
165 = 5 Ind. Cas. 521. 

Knox and Kauamat Hussain, j.t. 

(3) Custom, K hat ris of Satyar a town, M(mt- 
(jomery district— Burden of 2 U’oof — Wajib- 
ul-arz^Riwaji-i-am — Entries in. 

Held, that the parties to the suit, High caste 
non-argicu^luris,t Khatris of Satgara town in 
Montgomery district, wtre, in matters of 
succession, bound by Hindu Law, and not by 
custom , and that the fact of record of custom 
in the Wajib-ul-arz V)f the village and the 
liiwnji-i-am was not sufficient to apply custom 
to the preseiiu case. 

Held, also, that the case was not affected by 
the admission of applicability of custom made 
by one of the female parties to the case on a 
previous occassiou. GanpatRai Y. Kesho Ram, 
181P.L.R. 1908 = 34 P.R. 1909 = 169 P.W.R. 
1908. 

ROHERTSON and RATTIQAN, JJ. 

(4) Hindu widows in Berar — Right to inherit 
— Sj)€cial text — Widows postponed to males 
gotraja sapindas of same line named in 
text — Great-grandson of great-grand- 
father preferred to widow of son of great- 
grandfather. 
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2 1 . — 8 uooesBion — ( Continued ) . 

Under the Mitakshara law, tis interpreted 
and followed in western India, widows of got- 
rajn sapindiis in Berar are admitted as heirs, 
even though not named by any special text 
(a). 

The widow is, however, postponed to male 
gotraja'sapiddas in the sAmo line as -herself, 
who are expressly named or whose case is 
provided for in the text i&). 

So, ill view of the order of succession as 
postulated in placitum 5 of S. 5, Chapter Tl of 
the Mitakshara, a great-grandson of the great 
grandfather, as one specially provided for, 
must come before the widow of a son of the 
great-grand father (c). Bajana v. Dinkar, 6 
N.L.R. 39. 

Bibin Krishna Bosk, a.j.c. 

References: — (ft) 2 B. 388 (444) and 5 B. 110 
(124 and 120) (P.C.), 72. {b) West and Buhlor*s 
Digest. 3rd PM. 132; (c) IG B. 71G; 9 Bom. 
L.R. 1149 and 19 B. 707, It. 

( 15) kslut ra sc hnnl — S nrcession — Hhan- 
dus — Mother^ s sister* s son and maternal 
uncle* s son — Preference • 

Under the Mitakshara law, the mother’s • 
sister’s son of a deceased Hindu should bo 
preferred to the the maternal uncle’s .son, as the 
text of Vriddha Saiatapa and Sinritis have 
named the mother's sister’s son before the 
maternal uncle's son and elTcct should he 
given to the order in which persons and things 
arc named, unless the .sense requires a diilercnt 
order. 

• f 

The lihree classes inf Baridhus, Atma Ban- 
dhus, Pitri Bhandus, and Matri Bhandus, 
succeed in the order in which they are named 

h). 

The Mitakshara pays no attention to the 
theory of funeral obl.ition.s (5), as it is expre.ssly 
stated “ wherever the term sapinda is used, 
there, directly or mediately connection with 
parts of one body is to be understood.” 

Though the Privy Council and the Madras 
High Court have occasionally adverted to I 
considerations of the religious efficacy of obla- 
tions as a factor in determining the relative 
priority of competing claimants to succession 
(c), the distinct pronouncement of the Mitak- 
shara as to propinquity being the sole test of 
succession, and the express statement of the 
order contained in the Smriti Oliandrika SiXid 
the Sarasirati vilasa, must be given effect to. 
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Whatever might have been the reason, for 
naming only certain of the Bandhus, there can 
bo no implication that they have all priority 
over others unnamed in the texts (d)*, 
Appandal Yathlyar v. Bagubali Hudaliari. 
TM.L-T. 203 -=6 Ind. Cas. 280=^20 M-L.J. 
275. 

Sir Arnold Wiiitr, c..i. and Krihhna.- 

8WAMY lYRR .1. 

Itefereiires .— («) 16 M. 23 ; 19 M.. 405, Ji. 
(&)5B. 110(118, 121) (P.C.); 10 A. 223 (224, 

I 226), n. (e) 18 M.I.A. 373 (392), fi.; IBM. 23 
(30) ; 20 M. 342, .348: 30 M. 406,. H. (d) 22. 

! W.R. 204 : 5 B, 597, li. 

j (G) Illegitimate son — Shudra.H — Gollateml 

.succession — Mitakshara — Limitation Act 
(A'r of 7577), Art. I‘.i0—Sidt by rever- 
sioners — Patilki Vatan~Suit for declara- 
tion. 

Among Shudra.s, governed by the Mitakshara, 
an illegitimate son is not entitled to .succoedi 
collaterally in the family of his father. 

G, the holder of Patilki Vatan, died. in 1893^ 
lie left him surviving his widow R. Tn 1899, 
the defendant", representing himself as the heir 
ofG, got his name entered in the Collector’s- 
lx>oks as the next V’atandar. R died in 1903* 
The plaintiffs, the heirs of G, filed a suit in 
190G, praying for a declaration that they wore 
the heirs to the Vatan, and not the defendant. 
The lower Courts held that the claim was not 
barred under Art. 120 of the Lfinitation Act, 
1887.— 

Tie//'/, confirming the decree, that the plain- 
tiff’s right to sue for a declaration would not 
accr',ie until R’s iicath, whose existence at any 
time between G’s death and her own would 
have defeated the suit for a declaration by the 
plaintiffs, on the ground that she had a vested 
fright as the nearest heir of the last Vatandar. 
*RavJi Mahadu Patil v. Shakuji KaloJI, 12 
Born. L.R. 204-5 Tnd. Cas. 964. 

Scott, c.j. and Batchelor, j. 

(7) Succession to the management of a reli- 
gious endowment as shebait — Usage of the' 
institution — Jiallavacharya Gosa ins. 

Where there is a dedication of property by a 
private individual for religious purpo.ses, in the- 
absence of any proof of disposal or direction by 
the dedicator, the trusteeship will vest in the- 
latter’s heirs. 
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21.— Succesiion— 

Senible. — Where the questioa as to succession 
to endowed property arises between rival claim- 
ants to the shubaitship, against another who 
■is already in po.sseBsion and capable of perform- 
ing the functions of the ollice, not between the 
heirs of the dedicator, this ordinary rule of 
Hindu Law docs not apply. Mohan Lalji Y. 
Madhsiidan Lala, 7 A.L.J 430 = G Tnd. Gas. 77. 
Rl<’,H.\RI)S and TUDJ 1 .\TJj. .1.1. 

(8) Snrrcssion to the properti/ aj <i son of a 
re-nnited metnher - Snrr Ivor ship. 

The contest was as to the succession to the 
son of a re-iiiiitcd member of the family, the 
widow claiming on the one hand, and, on the 
other, the brother of her hush.and’s father, 
re-union having been effected between the 
brothers before the birth of the deceased. 

Held, that the brother takes the property by 
sutvivorsdip. 

Succession in a rc-united family, governed by 
the Hit.ikshara law, is by survivorship, and the 
son of a re- united member is “ reunited.” 
Samiidrala Yaraha Narasimha Charlu y. 
Samudrala Venkata Singarainma, G ^I.L.T. 
‘2GC 33 M. 1G5 -3 Ind. Cas. 741. 

WVLLIS and MirifiKK, J.l. 

lirferences A.S. 70 of 1001, h \\ IG M. 440, 
10. M.J.A. 403, 40G ; 17 C. .33 (3.5), H . 

(9) Sucees'iion ---Stridhan — Sister's danghter, 
inJu’tker heir — Hamj.ini prostitutes — Adop- 
tion of donriiL'j girl - Custom — luinwrol 
practises — Training if a girl as a prostitute 
— Nochi, meaning of — Oral trill — Proof — 
Burden of proof. 

A sister’s daughter is not heir to the stridhan 
•of a Hindu female ; still less can an illegitimate 
daughter of the sister of a deceased prostitute 
succeed to her estate as her heir. 

Amongst prostitutes of Rnmjani class, there is 
no custom as to the adoption of a girl in the 
absence of an issue. 

A practice under which a prostitute, who has 
'no daughter, may obtain a girl cither from a 
imembcr of her own caste or from outside, train 
her up as a prostitute, and leave her to succeed 
ito her property, is an immoral practice. 

A nochi is a girl whom a prostitute keeps and 
trainfi up with a view to her becoming a pros- 
titute. 

In the case of an oral Will, the onus lies 
wery heavily on the person setting up the Will, 
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to prove not only the factum of Will, but the 
very words used by testator. The Secretary of 
State for India in Council v. Mussammat 
Shaman Tawaif, G Ind. Gas. 210. 

Richards and Tudhall, jj. 

(10) MitaksJinra School— Ahhnn Thakurs — 
Step-brother if man succeed ^equnllif with 
brother of whole blood— Special family 
custom contrary to Mitakshara — J*roof — 
Wajib-ul-arz, entries in — Value as eridence 
of custom. 

Under the Mitakshara law, a brother of the 
whole blood is entitled to succeed to tho estate 
of a deceased brother in preference to a step- 
brother, and, in the absence of evidence suffi- 
cient to establish such a special custom in the 
family as to rebut the ordinary presumption 
that the ^litakshara law prevailed, the clain'i 
of the stop-brother to an equal share was 
properly rejected. 

There is no class of evidence which is more 
likely to vary in value according to circum- 
stances than that of Wajib'Ul-arses {(/)• 

Where, from internal evidence, it seemed 
probable that the entries recorded connoted the 
views of individuals as to the practice they 
would wish to see prevailing, rather than the 
abcerlaiued fact of a wcdl established custom. 

i/cn/— That the Court in India had properly 
attached weight to tho fact that no evidence at 
all was forthcoming of any instance in which 
tho alleged custom had been observed. Thakur 
Anant Singh y. Thakur Durga Singh, 14 C. 
W.N. 770 (P.C ) = 7 A.L.J. 701 -.32 A. 303-12 
C.L.J. 3G*' 7 13om. L.R., 504 = 8 M.L.T. 79- 
G Ind. Gas. 787 --20 M.L.J. G04 = 13 G.G. 163. 
Lord Mac naguten, Lord Collins, 
Sir Arthur V^ilson, and Mr. Amekr 
ALT. 

References (a) 25 I, A. 161, 169 ; S.C. 2 C. 
W.N. 787 (1898) ; 3G I. A. 125 ; S.C. 13C.W.N. 
1073 (1909), F. 

(11) Dayabhaga — Siiccessio7i — Ayautuka 
stridhan— Childless ividoir, property of — 
Step-brother — Husband's younger brother 
— Preference. 

Under the Dayabhaga Law, the younger 
brother of the husband of a childless widow is 
entitled to succeed to her Ayaiitaka stridhan 
property in * preference to her step-brother. 

Debi Prasenna Rai Chowdhury v. Harendra 
Nath Ghoth, 6 Ind. Cas. 534. 

Mookbrjbe and Carnduff, jj. 
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-—21. — Saccmion-- (Concliuled), 

(12) Succession— lUegitimnle. son lohcther I’x- 
chided by the widow. 

Under the Mitakshara system of Hindu Law, 
a widow neither excludes nor is she excluded 
by tho illegitimate son of the last male owner. 
Each takes half of the estate whore the last 
owner died fbaving thorn alone and no legiti- 
mate issue. Meonakshi Aiini v. Appakutti. 4 
Ind. Cas. 209 = 7 M.L.T. 2t: -^20 M.L.J. 359. 
BENSON, C..J. and Krishnaswamy 
AIYER, J. 

Referemrs : M 307: 8 M. 557; 25 :M. 

419 at p. 521 ; 14 B. 282 ; 23 B. 257 at p. 265, 
R. ; 10 M. 334 ; and Kegular .Appeal No. 86 of 
1865, not Apjn\ 

{12-a) Su(3ce‘^Hion to occupancy holding — 
Poor and rich daughters — Preforciice. See .VCT 
II OF 1901 (A(jRA Tenancy), No. 5, 7 A.L.J. 
293. 

(13) Tarkhans of Amritsar city — Succession. 
See Customs (Pun.tar— Inheritance ani> 
Succession), No. 9, 27 P.w.u. i9io. 

(14) Stridhan — Succf*.ssion — IT n m a r r i e d 
daughters. See CONSTRUCTION (OF DEEDS), 
No. 1, 37 C. 362, 

(15) Effect of change of tenure on law of 
Succession. Sec ACT V OF 1882 (BHAClDARl), 
No. 1, 12 Bom. L.R. 573. 

(16) Succession to the Gadi of IMahaiit— Cus- 
tom — Evidence — Burden of proof. See llEfjl- 
OTOUS ENDOW^rKNTS, No. 4, 6 Ind. Cas. 709. 

22.— Widow. 

(1) Widow ’ s estn t^—Cl ft — Conseht of neorei 
reiwrsioncrs —Suit by remote reversioners — 
Ma into inff hint y of. 

A gift by a Hindu widow, who succeeded to 
the separate estate of her deceased husband, of 
such estate, is not valid and does not crc.ate a 
title which cannot be impeached by the remote 
reversioner because it li.is been made with the 
consent of nearer reversioners. Baktawar Y, 
Bhagwana, 7 A.L.J. 121=5 Ind. Cas. 270- 
32 A. 176. 

Stanley, c.j. and banerji, j. 

References : — 6 All. 116 (F.B.), F.; 30 All. I. 
P.C., D, 

(2) Widow, alienation by — Reversioner's suit 
to set aside — Maintainability, when tlaught- 
er is alive. 

In a suit by a reversioner to set aside aliena- 
tions by a widow, the District Judge held the 


Hindu Law- (Continued). 

22. — Widow — (Continued). 

plalintifE cannot maintain tlie suit, because the 
daughter (second defendant) wn^ entitled to 
succeed after tho widow’s death in preference to 
plaintiff, and there was no collusion between 
the widow and the daughter. 

Held that the suit was maintaiuahle, as the 
nearer heir is a female and, as such, is entitled 
only to a limited estate. Chidambara Reddiar 
Y. Nallammai, 7 M.L.T. 44 5 Ind. Ciis. 161. 

Benson and Rahim, j.i. 

References : -6 C. 764, I).: 15 ^l. 422 ; 32 C. 
62 (65), F. ; 29 M. 3‘K) (P.B.), D. 

(3) f'nsecured debts of the widow — Lutbility 
of reversioners to pay. 

I’«Ku*r the Hindu Law, an unsecured debt 
contracted by the widow is binding on tho 
reversioners, if the creditor lends, fur the neces- 
sary purposes of the estate, to the widow, as 
the roprescutativo of tho estate. 

No distinction can be drawti In'tween the 
above case and the case wlu'rc a charge is 
formally created on tint estate. ReguUa 
Jogayya v. NinuBhakami Yenkatarath- 
namina, 7 T^F.L T. 112-5 Ind. Cas. 271. 
DULLER and SAN KARAN N MR, .IJ. 

liefer nice : — J IM 375, It, 

(II Hindu Law — Aliena t ion — Alienation by 
widow \eressity far alienation — Consent 
of reversioners to alienatiau — Uulc applies 
to transavtunis for lansiderotion, not to 
gifts— Rule does not apply to partial telin- 
qaishment by widow. 

The general priticiple, which prohibits a 
Hindu widow’s alienations of immoveable pro- 
perby otherwise than for legal necessity, is re- 
laxed ill cases where the consent of the whole 
body of persons constituting the next reversion 
has been obtained (r/). 

The consent of the persons who would be in- 
terested in disputing the trsinsfer affords good 
evidence that the transfer was in fact made for 
a justifying cause, that is, for legal necessity (5). 

Tho operation of the principle must, there- 
fore, ordinarily he limited to transfers for 
consideration, and cannot appropriately be 
extended to voluntary transfers by way of gift, 
where there is no room for legal necessity. 

The principle further does not apply to cases 
where the widow has made only a partial relin- 
quishment of the estate. Pitu Appa Nalwade ¥• 
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Hindu Law — {Continued), 

22.— Widow — (Continued), 

Babaji Naru Mang, 11 Bom. L.R. 1291 = 
34 B. 165. , 

Scott, c.j., and Batchelor, .t. 

References : — (a) (1907) 9 Bom. L.R. 1348, 
F, (fj) (1900) 2 Bom. L.R. 820 = T.L.R. 25 
Bom. 129, F. 

(5) Widow* s estate — Poiver of alienation — 
Gift of house to daughter at her Dwiraga- 
man or gowna ceremony — Ceremony con- 
nected irith marriage hut not essential to it 
— Deferred dowry — Reasonableness of gift 
— Extent, 

Tho dirirngnmnn coreinony (called gowna in 
Bohar) is treated in works of authority as a 
ceremony of importance closely connected with 
marriage, though it cannot be suggested that a 
marriage ceremony is incomplete without it. 

It is competent to a Hindu widow, governed 
by the Mitakshara law. to make a valid gift of 
a reasonable portion of tho immoveable pro- 
perty of her husband, to her daughter, on 
tho occasion of tho daughter’s dwiragnman 
ceremony, and such gift is binding on the 
reversionary heirs of the husband. 

Gifts made at tho time of dwiragainan cere- 
mony may rightly be regarded as dowry defer- 
red, and there is no substantial difference be- 
tween .°uch gifts and gifts made at the time of 
tho marriage before the nuptial fire or when tho 
bride is conducted from her father’s house to 
her husband’s. 

The question, what portion it is reasonable 
to give to a daughter on the occasion of her 
marriage, ha.s to ho determined with reference 
to what would have been tho share of the 
unmarried daughter, under tho rules laid down 
in the Mitakshara, Chap. I, S. 7, paras. 5 tc 14. 
Churaman Saha y. Gopi Sahu, 13 C.W.N. 
994 = 1 Tnd. Cas. 945 = 10 C.L.J. 645 = 37 C. 1. 
MooKRR.IKK and OARNDUFF, J.). 

( 6 ) Widctw — Compromise —Relinquishment of • 
right to execute decree, whether aliena- 
tion— Suit to declare alienation inopera- 
tive beyond widow's lifetime — Limitation, 

Under a deed of compromise, executed on 
2ud July, 1882, tho first defendant’s father was 
to give certain immoveable properties to M, 
tho mother of the plaintiff and to the plaintiff, 
then a minor, and pay Rs. 2,500 annually to M 
and a lump sum of Rs. 57,000, to and the 
plaintiff. On their part, M, the plaintiff, and 
their hairs were to relinquish all their rights 
under tho decree in O.S. No. 5 of 1876. The 


Hindu Law — (Continued), 

22. — Widow — (Continued) . 

deed stated that M relinqluished, on her own 
behalf and on behalf of her minor son, all rights 
and interest in the decree in O.S. No. 5 of 
1876. She also certified satisfaction of the 
decree, while the Ist defendant withdrew the 
appeal preferred by him against that decree to 
the Privy Council. Plaintiff filCd the pre« 
sent suit in 1903 and prayed inter alia for a 
declaration that the alienation was invalid and 
inoperative beyond M’s lifetime, and for 
partition and recovery of a third share in the 
Zamindari. 

Held, that there was no alienation by M of 
one third of tho Zamindari. The effect of 
tho compromise briefly is that for a considera- 
tion M agreed not to pr^^ss her disputed claim to 
execute the decree and recover the property (n). 
There was no admission of her right, no title 
derived from her, and the suit is barred by 
limitation . A compromise by a widow does not 
bind her reversioners, and property transferred 
thereunder docs not amount to alienation by 
her. And possession by the transferee is not 
adverse to the widow. Kambinayani JavvaJI 
Timaji Amma Garu v. Kambinayani Javva- 
Jee Subbapayaji Nayanlvaru, 7 M.L.T. 340 
= 20 M.L J. 204. 

Miller and Munro, jj. 

References: — (a) 10 C.Ii.R. 337, Disappr , ; 3 
Bcng.L.R. 362 ; 6 A. 532 ; 17 W. R. 12, approved ; 

6 C.Ii R. 76, R,\ 8 A. 365, Plvpl. 

(7) Alienation by vndow — Leg'll deM — Pay- 
ment of exact amount of debt —Sale for 
more tl^an Hiat amount — Setting aside sale, 

A sale by a Hindu widov cannot be .set aside 
upon payment of the amount which it was 
necessary for the widow to raise to pay off a 
legal debt, simply bfl^jjiuse the property sold 
was not sold for a sum which exactly covered 
that debt. Felaram Roy y. Bagalanand 
Banerjee, 6 Tnd. Cas. 207= 14 O.W.N. 895. 
Brett and Sharfuddin, j.i. 

References .—1 B L.R. 201 ;9 W.R. 284, F, ; 
11 C.W NT. 474. (P.C.) ; 29 A. 331 ; 5 C.L.J. 
,344; 4 A.L.J. 232; 2 M.L.T. 146; 17 M.L.J. 
233 ; 9 Bom. L.R. 691 ; 10 O 0. 117, D, 

(8) Hindu widow, alienation by, without 
legal necessity— One suit to have several 
alienations declared invalid — Misjoinder 
of causes of action, if ground of appeal — 
Civil Procedure Code (Act XIV of I8S2), 

S, 578 — Civil Procedure Code (Act V of 
1908), S, 99, 
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22. — Widow — iCtmtinned), * 

The reversioner to a certain estate brought a 
suit for a declaration that the alienations 
made by the Hindu widow who held the estate 
were invalid. There were two sets of defend- 
.iiits. The first Court decreed the suit and 
on appeal by one set of defendants, the lower 
appellate G^rt dismissed the suit on the 
ground of misjoinder of several causes of action 
and of parties. 

Held^ that there was no misjoinder, and 
that, even if there was any, the defect was 
amply covered by S. 578, Civ. Pro. Code. 
1882, which has the efioct of preventing the 
defect from being made a ground of appeal. 
Provabatl Debt v. Rameiwar Mandal, G Ind. 
Cas. 248. 

Brett and Sharfuddin, jj. 

References 36 0. 780 ; 3 Ind. Cas. 382 ; 13 
C.W.N. 920; lOC.L.J. 53; G A.L.J. 5G7 ; 5 M. 
L.T. 42.S; 11 Bom. L K. 833; 19 M.L.J. 518 ; 
m P.R. 1909 ; 36 I.A. 108, F. 

(9) Widotv^s estate — (rift bij a female to a 
daughter^ Right of daughter's Imr-^ 
Acceleration of estate. 

One N died, leaving a widow, the defendant, 
and a daughter Durga. The defendant made 
a gift of her husband’s property in favour of 
her daughter. Durga died, leaving her hus> 
band as her heir. On a suit being brought by 
the husband, held that the effect of a gift by 
a Hindu widow, of the property left by her 
husband, in favour of her daughter, was to 
accelerate the daughter’s estate, and amounted 
to relinquishment of fhe widow’s Aght, and 
therefore the personal heir of the daughter 
could not maintain a suit for possession for 
the term of the widow’s Ijfe (a). 

Per Richards, J, — When a Hindu widow 
makes an alienation in favour of a stranger, 
the alienation holds good during her life-time. 
There is no reason why a gift in favour of the 
daughter should not be governed by the same 
principle. The case of relinquishment, how- 
ever, stood on different principles. His Lord- 
ship doubted whether the gift was ever given 
effect to. Rap Ram v. Rewati, 7 A.L.J. G45 
«6 Ind. Cas. 541. 

RICH.ABDS and TUDUALL, .TJ. 

Reference : — (a) 11 A. 253, R. * 

(10) Widow — Saving income — Debt for reli- 
giems purpose — Debt for acquiring property 
— Legal necessity^Purclu^ of property 

45 


Hindu Law — (Continuned), 

22. — Widow — (Cmitinued ) . 

frmn income of estate^V resumption that 
purchased property is accretion to estate — 
Intention to sever purchase from estate — 
Widow' spoioei' of alienation over self -acquir- 
ed property — Durden of proof. 

A Hindu widow is not entitled to save the 
income of her husband’s estate for her own 
benefit and at the same time incur debta 
chargeable on the estate for oharitablo and 
religious purpose. 

A Hindu widow is not entitled to incur debt on 
the security of her husband's estate, in order 
to add to his property or to acquire property for 
her own benefit. 

Where immoveable property is acquired by a 
Hindu widow out of the income obtained from 
her husband’s estate, and there is no proof of 
any intention to sever the purchase from the 
estate, the presumption is that the lands acquir- 
ed are accretions to the estate, and her power 
of alienating them is limited by legal necessity 
bi). 

It has never been distinctly decided that a 
Hindu widow has absolute power of alienation 
over immoveable property acquired out of the 
incotne of her husband’s estate, even if she 
does wish to deal with it as a separate estate. 

A party who sook.s to justify alienation by 
a Hindu widow of her self-acquired property 
must show cither legal necessity or that it was 
the intention of the widow to treat such self- 
acquired property separately and distinctly from 
the property inherited. Ramanand Bingh 
Y. Ram Saraa Singh, 7 Ind. Cas. 27. 

Brett and VINCENT, JJ. 

References : — (a) 14 B.L.R. 159 ; 10 C. .924 ; 
13C.L.R. 418; !0 I.A. 160; 2 LA. 266; 1C. 
104 ; 24 W R. 168 ; 14 C, 387 ; 14 I.A. 63. 
relied on ; 20 0. 483 ; 20 I.A. 12, D. 

(11) Widoiv —Compromise by — When binduig 
• on reversioners. 

Where a Hindu widow compromised a claim 
not binding on the inheritance, and no question 
of doubt was settled by the compromise. 

Heldt that the compromise will not be bind- 
ing on the reversioners (a), Perammal v. 
Ramanuja Naiokan, 8 M.L.T. 228. 

Arnold White, c.j., and Krishna- 
swAMi Iyer, j. 

Reference : — (a) 30 M. 3, D. 

(12) Widow — Money paid for maintenance — 
Acquisitions mads out of— Nature of estate — 
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22. — Widow — (Continued). 

Suit on purcfuise from witlow's reverswnera 
— Change of title — Here rsionier a treated aa 
he irs — Maintainability . 

A plaintiff suing to recover property purchased 
by him from the reversioners of a widow cannot 
bo allowed to change his ca^e and base his title 
on a purchase from the sam<> persons as heirs 
of the widow. 

Property purchased by a widow out of money 
paid to her for maintenance is her absolute 
property (a). Pethasari v. Sendamari Ayl, 8 
M.L.T. 284. 

Benson and Krishnaswamy Iyeu, jj. 

Reference ; — (a) 28 M. 1, R. 

(13) Right of re-married widow to succeed to 
her first husband* a proj^erty — S. Act 

XV of I8li6 (Widow Re-marriage) — Rights 
of widow and another compared. 

In this case, the question was whether a 
widow, who validly re-marries according to her 
caste custom, continues after such re-marriage 
to be the wife of her first husband for purposes 
of inheritance. ITeUU that a woman who takes 
to herself another husband can scarcely lay 
claim to the title of a chaste wife sadhvi within 
the meauing of para. 39, S. 1, Gh. IT of the 
^ntakshara. 

S. 2, Act XV of 185G, enacted that the rights 
of the widow remarrying in her husband’s pro- 
perty, by inheritance to him or to his lineal 
successors, would upon such remarriage cease 
as if she had then died. It would frustrate the 
object of the Legislature to hold that the rights 
thus lost would revive if, in the fortuitous 
sequence of events, the succession to the hus- 
band again opened out by reason of the next 
heir after the widow happening to be a female 
and that female dying in the life-time of the 
widow. 

A widow’s connection with the family of her 
husband is through and by means of her 
marriage. When that tie is dissolved, the 
connection is also dissolved and the legal con- 
sequences dependent on it can no longer come 
into existence. A mother stands on an al- 
together different footing. She succeeds her son 
because ho is part of her body. This connection 
through body or blood cannot be put an end 
to by the mother re- marrying. She remains a 
mother despite re-marriage and succeeds as such 


Hindu Law—{Co7itinued), 

22. — (Continued ) . 

under S. 3 of Gh. II of the Mitakshara. 
Laxman y. Qundaji, 6 N.L.B. 103. 

Bipin Krishna Bose, a..7.c. 

References : — C.P.L.R. 99; 4N.L.R. 20 
(24) ; 28 M. 425 ; 17 B, 114 (118) ; 24 B. 89 (93); 
19 C. 289 (295) ; 5 C.P.L.R. 85 • 26 B. 388 ; 
29 B. 91, R. 

(14) Alieiuitum of life-intereat by widow — 
Declaratory suit by reversioner to set aside 
alienation — Cause of action — Widoio*s 
powers. 

A widow may relinquish her own interest (n). 

Where the utmost that a widow relinquished 
was her life-interest, and her relinquishment 
of that interest in no way affects the plaintiff’s 
rights aa reversioner, the plaintiff has no cause 
of action for a declaration that the alienation 
made by her is void except for her life. Panda 
Yenkamma v. Panda Pattaya, 8 M.L.T. 320. 
MUNUO and ABDUR BAHIM, JJ. 

Reference (a) 10 C. 324 (332), R. 

(14-a) .Uienation by widoro not binding on 
re rersioners— Validity of alienation during 
widowhood — Re-marriage of widow ^ effect 
of, on alienee's rights — Hindu Widow's Re- 
'inarriage Act {XV of 165(5), S. 2. 

An alienation by a Hindu widow, which is not 
for purposes binding on the reversion, is only 
good during widow-hood and to the extent of her 
limited interest as widow. ’J’he alienation 
ceases to be binding on the reversioner on her 
re-marriage, the widow’s life-interest also laps- 
ing on thfit ev6nt. Mut)iu Naicken y. Srini- 
vasa Aiyangar, 8 Ind. Gas. 2G9. 

ABDUR Rahim and Krishnasw.\mi 

AIYAR, JJ, 

References: — 26 M. 143 at p. 1.55 : 12 M.L. 
J. 197 ; 8 U.L.J. 542 ; 33 B. 88 ; 10 Bom. L.R. 
1029 ; 1 Ind. Gas. 647, R. 

(15) Right of widowed daughter-in-law. Sec 
Act II OP 1901 (AGRA Tenancy), No. 12, 7 
A.L.J. 658. 

(16) Alienation by widow without legal neces- 
sity — Acquisition of alienated property under 
the Land Acquisition Act — Right of reversioners 
to compenration money. See ACT I OF 1894 
(LAND ACC^UISITION), No. 10, 11 C.L.J. 533. 

(17) Widow governed by Mitakshara law — 
Power to execute will regarding property 
inherited from father — Glaim of devisee— 
Indian Succession Act, S. 46, Expl. 1 — Hindu 
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22.— Widow— . 

Wills Act, 8. 3, proviso 2 — Whether gives 
power to Hindu widow to dispose of property 
by will. Soe HINDU LAW (WILL), No. 2. 

€ N.L.R. 46. 

(18) Hindu widow in Berar — Right to inherit. 
See Hindu 4iAw (Succession). No. 4, GN. 
L.R. 39. 

(19) Widow’s power to alienate husband's 
property for the benelit of her own soul. See 
HINDU LAW (Alienation), No. 2, 5iud. Cas. 
283. 

(20) Sale by a widow to satisfy her husband’s 
debt barred by limitation, whether valid. See 
HINDU LAW (ALIENATION), No. 5, 7 M.L.T. 
363. 

(21) Suit by next reversioner — Appointment 
of permanent receiver — Gross mismanagement 
and malversation by widow— Surplus income 
paid to widow fur her life. See UECEIVEU, 
No. 5. 8 M.L.T. 189. 

23.— Will. 

(1) Bequest to trustees for establish tueut of 
linage and worship of deii g after testator's 
deatky if valid* 

Held by the Full Bench. — The rule which 
requires that, for the validity of a gift, the 
relinquishment must be in favour of a sentient 
being, does not apply to bequests to trustees j 
for the establishment of an image and the 
worship of a Hindu deity after the testator’s 
death. Such disposition is for a religious 
purpose and is valid under Hindu laW (a). 

Per Maokerjee* J . — It cannot be assumed 
that a Hindu deity is a judicial person for all 
purposes, and stands on precisely the same 
footing, capable of the same rights, and sub> 
ject to the same liabilities, as an ordinary 
sentient being. 

In the case of donation, after the owner has 
parted with his rights and before the subject- 
matter has been accepted, the property is in a 
peculiar position, so that, when the term “ pro- 
perty ’ ’ is used in relation to what has been 
dedicated to the deity, it has a secondary sense 
different from what it bears when used in 
relation to persons. According to strict juridical 
notions, there can be no gift in fAvour of the 
Gods. When a dedication is made in favour 
of the deity, the owner is divested of his rights 
and the King is the custodian of all such 
property. . . . 


Hindu Law-^{Continued). 

28.— Will— (Confi»uted) . 

Per Chatter jec* J . — A particular image may 
be insentient until consecrated, but the deity is 
not. If the imago is broken or lost, another 
may be substituted in its place and, when so 
substituted, it is not a new personality but the 
same deity, and properties previously vested in 
the lost or mutilated Thakaor becomes vested 
in the substituted Thakoor* Bhupati Nath 
Smpltitirtha v. Ram Lai Maltra, 10 G.L.J. 
355-3 1ml. Cas. 642 -.37 C. 128. 

Siu LA w'UENCE Jenkins, Stephen, 

MOOKKRJEE, GOXEand GHATTBRJEE, 
.T.J. 

References (a) 2b C. 405- 2 C.W.N. 295.; 
29 C. 260 -6 C.W N. 267 ; 30 C. 521-7 C.W. 
N. 121, orerruled, 

(2) Hindu widow governed 6// Mitakshara 
law — Power to e.vccute will regarding 
projiertfi inherited fioiu her father — ClaiiU 
of devisee — Stranger fomul in j)ossession of 
projierty on the death of testatrix — Indian 
Succession Act, S. 40, Kxpl. I — Hindu 
Wills Act, S- 3, proviso 3 - Whether gives 
power to Biiulu widows to dis/wse of proper- 
ty by will. 

A Hindu widow governed by ^litakshara 
Law cannot execute a will regarding any pro- 
perty she inherits in the usual course from her 
husband or her father (a). 

So, the claim of a devisee of immoveable pro- 
• perty, under the will of a Hindu widow who 
inherited the property from her father, must 
fail as against her father’s heir or heirs, in 
whom the testator’s right vests at the moment 
i of her death, there being no estate left upon 
which the will can operate (5) ; and the devisee 
will not bo entitled to, oust a stranger found in 
; possession of the property after the death of 

the testatrix. 

• 

Explanation 1 to S. 46, Indian Succession 
Act (1865), read with second proviso to S. 3,' 
Hindu Wills Act, docs not enable a Hindu 
widow to dispose by will of any property which 
•the cannot alienate inter vivos. Mukund v. 
Laxman, 6 N.L.R. 46=^5 Ind. Gas. 752. 
DRAKE-BROCKMAN, .J.C. 

References .—(a) 3 W.R.C.R 49 ; 17 B. 690 
and 28 B. 453, F.\ 25 G. 1; 34 C. 329 and 5 C. 
776, R. efi D. (5) 5 B. 48 (62), Applr, 8 M.I.A.. 
529 (553), R, and appl.\ 8 M. 290, 72.; 32 G. 473, 

R. 
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23. — VtiW—iCojitinMed). 

(3) Bequest to complete n temple and instal 
an idol — Validity of. 

A bequest for completing and building a 
temple and subsequent installation and main- 
tenance of an idol is valid under the Hindu 
Law. Mohar Singh v. Het Singh, 7 A.L.J. 
296 -5 Ind. Cas. 584. 

Richards and TunHALTi, .t.i. 

UC.W.N. 18, F. 

(1) Construction —Bequest in favour of two 
married daughters — Joint tena'ncy or ten- 
ancy in common. 

A Hindu absolutely bequeathed his property 
to his two daughters, who were married. One 
of the daughters died leaving a daughter, and 
the surviving h^gatco together with the hus- 
band of the deceased, mortgaged part of the 
property to a third party. Held, on a suit by 
the deceased daughter's daughter, that the two 
daughters got the property as tenants in com- 
mon, and not as joint tenants, and on th'* 
death of one of them, the heir of the dcconscd 
succeeded to her rights, and that the property 
did not pass by right of survivorship to the 
other daughter (n). QopI v. Jaldhara, 7 A 
L.J. Oil. ♦ 

Stanley, c..i., and griffin, j. 

^ Reference [a) 23 I.A. 37, 44, F. 

(9) Will, constriu'tion of — Hindu Law — Acha- 
riya Purusha, devise by — “ Svikara nema- 
n.am,” meaning of — Adoption — Will recog- 
nizing a person as heir, and directing lega- 
,tee to perform spiritual ftinctions— Devise 
to a persona dcsignata— />cc/ara/iow as to 
invalidity of adoption — Specific Belief Act 
[Tof lfi77). S. 42. 

A Hindu testator, who belonged to the class 
of Achariya Burushas, by his last will and 
testament made a Svikara nemaiMin*' of 
appellant. The will recited that the appellant . 
wa9 the testator's heir and was to perform the 
various religious and spiritual duties performed 
by the executant (who was an Achariya Puru- 
sha) and receive the honours and emoluments 
attached to the same : 

Held. (1) that, .apart from the <^uostion of the 
validity of the ** svikara nei^anam ” (adoption) 
of the appellant, the Will was valid and enforce- 
able as a devise to jtersona designata"*^ [a). 

(2) that, by the use of the- words svikara 

nemanain " in the Will, the testator meant to 
make a nomination subject to all its legal 
ooDsequences. ' •- 


Hindu Law^iConcluded). 

28. — Will— (Coftcittded) , 

(3) that, while passing a decree establishing 
appellant’s rights under the Will, it was dis- 
cretionary with the Court to make or not a 
declaration against adoption of the appellant 
(b). YenkataehapUr v. Sadagopa Chapiar, 
8 Ind. Cas. 617. , 

White, c.j., and ayling, j. 

Beferences:—(n} 3 I.A. 253; 26 W.R. 91. 
applied ; 12 I.A. 72^; 11 0. 463. B. (6) 29 M. 48. 
/>. 

(5-n) Father's power over self-acquired pro- 
perty. See Will, No. 3, 160 P.W.R. 1909. 

(C) Construction — Bequest, when void for 
uncertainty — ICxprcssion of general charitable 
intention — Effect — “ Sadavarat” — Direction in- 
a will “ to start a sadavarat foe the needy” — 
Effect — Application of principles of English* 
law in construction of will. Sco WILL, No. 6, 
3 Sind. L.R. 185. 

(7) Maintenance allowed to widow by will— 
Effect of her unchastity — Construction of will. 
See Hindu law (Maintenance), No. 2, 12 
Bom.L.R. 196. 

(8) Bequest to wife of son when married — 
whether valid—Pre^nt gift — Direction for 
accumulation. See Mortgage (GENERAL), 
No. 49, 7 Ind. Cas. 921. 

Hindu Widow Re-marriage Act. 

See ACT XV OF 1856. 

Hindu Wills Act. 

See ACTjXXT.of 1870. 

Hire and Purchase. ^ 

Contract of — Breach of — Damages. See 
Contract, No. lo, ^L.B.R. 201. 

Holding. 

Determination of character of — Presumption 
as to. See ACT VIII OF 1886 (BENGAL 
Tenancy), No. 7, G Ind. Cas. 362. 

Holiday. 

(1) He vring of case fixed for a date subse- 
quently declared a^Bdliday . See REVISION , No . 
7, 13 O. C. 341. 

Hondls. 

(1) How far provisions of Negotiable Instru- 
ments Act Upplicable to hundis written in 
oriental language— Presentment of, for payment 
within reasonable time— Effect of failure— 
Disohaige — Reasonable time,” what is. See- 
PLEADINGS, No. 1, 6 N.L.R. 33. 
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.Hand it — (Concluded). 

(2; See NEaOTIABIiE INSTRUMENTS, No. 1, 
25 P.W.R. 1910. 

(3) See Negotiable Instrument. 

Husband and Wife. 

Fictitious sale by husband in favour of wife 
— Mortgage-deed by wife attested by husband 
—Private sa^e by wife to mortgagee — Subse- 
^quent sale in execution of decree against 
husband — Rights of the two purchasers. See 
TRANSFER OF PROPERTY ACT, No. 11, 7 
A.L.J. 67. 

Idoi. 

(1) Right to require idol co be stopped in front 
of plaintiff’s house. See GIV. PRO. CODE (1882), 
No. 8-a, 5 Ind. Gas. 76. 

(2) Bequest co complete a temple and instal 
an— Validity. See HINDU LAW (WILL), No. 3, 
7 A.L.J, 296. 

(3) Suit for removal of — Limitation — Nature 
of suit. Sec LIMITATION ACT (1877), No. 48, 
7 Ind. Gas. 475. 

Ignorantla Juris non excusat. 

( 1 ) Presumption — Mahomedan Law— llanafi 
.School. See MAHOMEDAN LAW (MARRIAGE), 
No. 3, 7 Ind. Gas. 820. 

Illness. 

Unreasonable expenses incurred on, of life- 
tenant— Legality. See (3USTOMS (PUN.TAB— 
ALIENATION), No. 10. 71 P.W.R. 1910. 

Immoveable property. 

( 1 ) Suit for profits of — Jurisdiction* See ACT 
IX OP lvS37 (PROVE. S.C. COURTS), No. 16, 8 
Ind. Gas. 270. • » 

t 

impartible Raj. 

Impartible Raj — Properties granted for 
nmintenance as^^Ha^babunV" with right 
of reversion to grantor on failure of male 
.issue — Grant under a sapurdnama and a 
warasatnama executed by last surviving 
maintenance-holder — Suit for recovery of 
properties in failure of male issue by 
the Iwlder of impartible Raj — Genuineness 
of the deeds. 

The Raja of Basti sued for the recovery of 
possession of a number of villages forming part 
•of his Raj. The Raja rested his case on a cus- 
•tom, by which a portirin of the property was 
given to the brothers of the ruling Raja who 
are called **Babus,” as Hack Babuni” or 
maintenance, and by which, on failure of male 
issues of such brothers, the property reverted 
4o the Raj* 


Impartible Raj— (C'oncfuded). 

Plaintiff also claimed to bo entitled to the 
properties by virtue of a Sapurdnama (deed of 
assignment) etecutod by C, a nepjiew of a for- 
mer Raja, in favour of the then Ruling Raja, 
and also by virtue of a warasabvama or will 
executed by the widow of C, in favour of plain- 
tiff’s father. 

Held that the sapurdnama mud warasatnama 
were genuine documents, and that the whole 
of the property in question passed to the plain- 
tiff. Imdad Ahmed v. Raja Pateihri Par tab 
Narain Singh and another, 7 M.L.T. 414 
(P.C.) -12Bom. L.R. 419 - 32 A. 241-14 C. 
W.N. 842. 

LORD MACNAGHTEN, LORD COLLINS^ 
SIR ARTHUR WILSON and MR. AMEER 
AIjI. 

Improvementt. 

Eight to claim value for, when arises— 
Improvements by lifc-tenanl or purchaser from 
him. See WILL, No. 9, C Ind. Gas. 141. 

Inam, 

(1) Inam-- Grant of right to collect revenue 
— Tnnk^ if otomrship o/, also granted — 
tJnfranchisemen^of Jnam, Rj/'ect of— Settle- 
meut by Inam Commissioner — Cess paid 
umler fear of distraint, if can be recovered 
— Rights of Government. 

Where an inam, granted in 1826, of the 
right to collect the revenue, was enfranchised 
in 1871 by the Inam Commissioner, and a quit- 
rent of onc-fourtb of the average annual income 
was fixed, after taking into account the second 
I crop charge collected by the Inanular on an 
average extent of 14 acres of Nanjah and 3(i 
acrels of Punjab land ; 

held, that this amounted to an engagement 
by which the Government undertook not to 
^takc more than one-fourth of the income 
derived from the various sources taken into 
account, one of them being the charge collected 
from the ryots for irrigation known as fnisal 
fasti, tirva fasti, on the average area, then 
chargeable with those payments. 

When a man pays an illegal coss under 
threat, by the officSers of Government, that, if 
it is not paid, it would be collected by distress 
and sale of his property, the payment is not 
voluntary, and he can recover the money back, 
though the threat does not amount to coercion 
(a). 
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Inam — [Continued). 

Where an Tnain is granted of the right to 
collect the revenue of certain lands covered 
thereby, what passes by implication is an 
undertaking on the part of Government not tc 
refuse to ryots ^holding Nanja lands) that quan- 
tity of water necessary to enable them to irri- 
gate those lands and so to pay the revenue, 
which they had paid before the grant, to 
Government. 

Where there is no proof of any engagement 
between the Inamdar and the Government, by 
which the former is entitled to a definite share 
of the water in a certain tank, the Government 
has a right, by virtue of Act VIIT of 1865, 
to levy a cc.ss for water supplied for irriga- 
tion, over and above what was customarily 
distributed to the ryots. 

A cowle granting a right to collect the reve- 
nue of certain lands does not convey the pro- 
perty in a tank, unless it is expressly stated. 
Lutchimee Doss v. Secretary of State, 6 M. 
L.T.‘24‘2 = 19 MJi.J. 470 = 32 M. 456 = 3 Ind. 
Can. 456. 

WHITR, C..T., and MlLLKlt, .1. 

Reference : — (n) 25 ^1. 548, H, 

(l-^) Innm title-deeds — What is convened by 
— Permissive xiossession— Limitation, 

Where the defendant’^ predccessors-in-titlc 
obtained Inam title-deeds for the lands in 
dispute in 1868 and continued in po.sso.ssion 
ever since 1860 according to the Inam regi.ster, 
and whore it was found that the deceased widow 
of whom the plaintiff is the reversioner held 
possession till 1903, it was held that the evi- 
dence of the widow’s continued possession 
cannot be accepted as a rule without some 
explanation of the Inam deeds and Inam regis- 
ter. But where it was found that the prede- 
ccssors-in-title of the defendants wore let into 
possession by the widow some time subsequent 
to 1849 and did not acquire possession or title 
under the Inam title-deeds, held^ that the Inam 
title-deeds conveyed nothing to the defendants.' 

No que.stion of limitation can arise, because 
the defendants were lot into pos.session by the 
widow and not by the hostile act of a third party. 
Emani Subbiah v. K. Yenkata Lakshmipathi, 
8 M. L. T. 167=7 Ind. Cas. 530. 

Benson and Sankaban Nair, ,fJ. 

(2) Inam — Lands granted for support of 
mosque — Division and management in 
shares by Khatibs and Kazi— Alienability 
by them — Attachahility in executvm of their 
debts — Non-joinder — Plea taken for the first 
time on appeal — Dismissal — Proper course. 


loam — (Concluded ) . 

Wher6 lands are granted in inam for the* 
support of a mosque, the fact that the Kazi and 
Khatibs divided the property and managed it 
in shares cannot make it the property of the* 
managers to be alienated by them at their 
pleasure. The Inam is inalienable, and the 
sale in execution of a decree against one of the 
khatibs cannot be upheld against tl/j mosque (a). 

Where non- joinder of certain other Khatibs 
was raised for the first time in appeal, the 
proper course which the appellate Judge should 
have adopted was to order the joinder of the 
other Khatibs and a fresh trial. Kaji Mahomed 
Shrilf Sahib v. Euauff Shriff Sahib,.? M.L.T. 
349 = 5 Ind. Cas. 455. 

Benson and Krishnaswami Iyeh, jj. 

References: — (a) 6 Bom 506 and 15 M.L.J. 
10, D, 

(3) Inam lands in or outside a Zamindari — 
Right of Inamdars to eject. See EJECTMENT, 
No. 1, 7 M.L.T, 365. 

(4) Suit for ejectment by inamdar — Right to 
eject — Onus of proof — Absence of proof or allega- 
tion of grant of kudivaram right — Presump- 
tion. See LANDliORD AND TENANT, No. 27, 
20 M.L.J. 626. 

(6) See BerAU INAM RUTiES, No. 1, 6 
N.L.R. 72. 

(6) Presumption as regards— Burden of proof. 
See Act I of 1908 (Madras PIstates 
Land), No. 2-a, 8 M.L.T. 376. 

Incorporeal rijfhts. 

(1) Incorporeal rights— ^Water course — Right 

not completed by prescription — Trespasser 

— Possessory suit against — Maintainability, 

• 

If the plaintiff was in possession of land for 
loss than th»> statutory period, he would be en- 
titled to protect that possession against any one 
but the true owner. Incorporeal rights are, in 
many cases, capable of possession just as much 
as rights to corporeal hereditaments, and the 
above principle applies to the protection of an 
incorporeal right, e.g,, a right to water course 
as in the present case, by the person in the 
enjoyment of the right as against a trespasser. 
Kondappa Rajam Naidu v. Dwarakonda* 
Suryanarayana, 7 M.L.T. 352 = 6 Ind. Cas. 
266. * 

BRNSON and KbISHNASWAMI IYEB, JJ. 

References : — (1851) 6 Ex. Rep. 792 ; (1860) 

4 H. & K. 163 ; 6 M.L.J. 24 and 19'A. 153, Rv 
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Indemnity. 

Obligation of principal to indemnify agent 
under Contract Act, 8. 222— Obligation not 
expressed in writing but imposed by law, whe> 
ther to be treated as in writing. See PRINCIPAL 
AND AGENT, No. 6, 8 M.L.T. 194. 

Injunction. 

(Ij Decree^Form of injunction. 

Where the plaintifts had the exclusive right 
to sing or recite, the proper form of decree 
would be an injunction restraining defendants 
from interfering with the plaintids in their 
singing and reciting. K. Seahadri Aiyangar 
y. Arayap Srinivasa Chariar, 7 Ind. Cas. 


, Injunotion— (ConcfndtMf), 
j (9) Wrongful sale in execution — Temporary 
j injunction, grant of. See GiV. PRO. CODE 
(1908), No. 142, 7 A.L.J. 932. , 

(10) Exclusive occupation of land by one co- 
sharer— Right to. See Co-SHARERS, No. 7, 
7 Liid. Cas. 124. 

(11) Object of temporary — When temporary 
mandatory injunction can be granted. See CIV. 
Pro. Code (Mysore), No. 24, 15 M.C.G.R. 
20r>. 

(12) Suit for permanent— Second suit for 
possession barred. See CiV. PRO. CODE (1882), 
No. 14, 8 Ind. Cas. 9 


568. 

Wallih and Krishnaswami Aiyar, .lt. 

(1-a) Specific Relief Act (I of i677), 5. 54 — 
Perpetual injunctwn — Breach of obliga^ 
tion. 

The plaintiff sued for a perpetual injunction 
that the defendant be restrained from taking 
clioirdhrana dues from him and also from 
using force of any kind. 

Heldt that such injunction could not be 
granted. Perpetual injunction could be granted 
to prevent the breach of an obligation whether 
express or implied, and not to prevent a multi- 
plicity of suits and the further harassment of 
the plaintil! in connection therewith. Gur Per- 
shad Y. Khuda Baksh, 8 Ind. Cas. 087. 

Knox and Griffin, .ij. 

(2) Distinction between ejectment and — 
English and Indian Law — Duty of Courts in 
India. See CO-SHARERS, No. 4, 11 C.L.J. 189. 

(.3) Suit for, dismissed— Deibnda At ’s death 
pending appeal — Abatement— Representative’s 
right to costs. See CiV. PRO. CODE (1882), 
No. 173, 7 M.L.T. 195. 

(4) Private individual persisting in public 
nuisance — Grant of mandatory. See ACT III 
OF 1888 (City of Bombay Municipality), 
No. 3, 12 Bom. L.R. 274. 

(5) Injunction— Breach — Civ. Pro. Code, 
(1882), S. 260. See CiV. PRO. CODE (1882), 
No. 128, 7 M.L.T. 227. 

(6) Infringement of trade mark — Action for 
— Variation of. See TRADE MARK, No. 2, 37 
C. 204. 

(7) Person out of possession — Bight to ask j 

merely for. See Declaratory 9uit, No. 4, ’ 
7 M.L.T. 311. I 

(8) Breach of contract — When injunction is , 

proper remedy. See Specific Relief act, I 
No. 35, 8 M.L.T. 149. I 


(13) Restraining under raiyat from building 
pucea hou.so — suit for. See ACT VIII OF 1985 
(Bengal Tenancy), No. 2l-a, 8 Ind. Cas. 05. 

Insanity. 

See Lunacy. 

Insolvency Act (1848) (11 Vic. Ch. 21). 

(l)Ss. 7, 27 f and 49 — Discharge of insolvent 

— Rnniings or salary of insolvent — Vesting 
in the Official Assignee — Exeettiwn of decree 
by plaintiff having notice of his debt being 
itwhided in the Schedule — Costs. 

After bankruptcy and before discharge, what- 
ever property a bankrupt acquires belongs to 
his trustee, save only wbat is necessary for his 
support. And for this purpose there is no dif- 
ference between personal earnings and salary. 
So the salary of an f)fticer vest in the Official 
Assignee, hut the latter cannot get any of it 
until the Court makes an order under S. 27 
{a). 

Held also, that the plaintiff, who execute 
decree against the insolvent subsequent to his 
I havmg notice of his debt being included in the 
I Insolvent’s Schedule is liable, under S. 49, for 
I the costs incurred by the insolvent by reason of 
! such procoedings. Ranganatha Row v. 
j JLnandachariar, 8 M.L.T. 202 -7 Ind. Cas. 

I 801. 

I Miller, j. 

! 

References ;— («) 19 B. 232 and in re Roberts 
(1900), 1 Q.B.D. 122, R. 

(1-rt) Ss. 9 and 73-— Revocation of adjudication 
on the petition of a person aggrieved — 

“ Person aggrieved ” — Assignee by deed of 
the property of an insolvent inay be a 
** person aggrieved.'' 

The Commissioner sitting in the Insolvency 
Court can annul an adjudication on the appli- 
cation of any person aggrieved. 
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Iniolvenoy Act (1889) (11 Ylo. Ch. 21)— (CM.). 

An asugnee by deed of the property of an 
insolvent may be a person aggrieved," under 
B. 73 of the Ijndian Insolvent Act, who is entitl- 
ed to come in and object to an order of adjudi- 
cation. HaJI Jaokeria Haji Ahmed v. R.D. 
flethna, 12 Bom. L. R 27 — 6 Ind. Gas. G18. 
Scott, c.j. and Batchelor, .i. 

(2) 8s, 19, 41 — Insolvency Rules, R. 13 J, — 
Right of Official Assignee to retain com- 
mission wit him t order of Court — Jjong 
practice — Order directing not to draw com- 
mission ^-tending orders of Court — Validity, 

Held, that , on a true construction of S. 19, 
Insolvency Act, 1R48, and 11. 131 (3) of the Insol- 
vency Rules. 1906, an order which (after declar- 
ing a dividend) directs the Official Assignee to 
deliver into Court the statement of aiccount 
prescribed by S. 41, Insolvency Act, 1848, and 
R. 94 of the Insolvency Rules, 1906, and further 
•dilrects that all questions arising on account 
and as to the payment of the Official Assignee 
shall be reserved, and that the Oflicial Assignee 
shall not draw any commission in respect of 
the amount to he distributed as dividend under 
the order in question till these questions have 
been decided, is proper and valid (n). 

The present practice, which has for a long 
period prevailed, under which the Official 
Assignee has drawn or retained, without the 
order of Court, the commission to which he is 
entitled out of the estate of the insolvent, is 
wrong, in re Messrs. Arbuthnot A Co., 7 M. 
L.T. 290 = 5 Ind. Gas. 727. 

WHITE, C.J., andMUNRO, J. 

Reference: — (a) 8 M. 79, Expl, 

(8) S, '^4— Voluntary conveyance — Fraudu- 
lent preference- -Jiurdeii of proof. * 

In this case the plaintiffs sued on a mortgage 
by deposit of title-deeds to secure the amount 
of a promissory note alleged to have been 
executed on the 10th of August by defendants 
1 to 4, who absconded on the 12th August, and 
against whom a petition for adjudication was 
presented on the 13 th. 

Held, that the onus of showing consideration 
for the mortgage was on the plaintiffs, and also 
that the mortgage was created before the date 
of insolvency ; but that, assuming these things 
in favour of the plaintiffs, it lay in the first 
instance on the contesting defendant to show 
that the mortgage was void under the Act as a 
voluntary settlement, though not very much 
would be required to turn the scale. 


Iniolveney Act (1888) (11 Vie. Ch. 21)— (CM.). 

Prima facie a transfer- tio secure past debts on 
the eve of insolvency is void as a voluntary 
preference. 

8. 24 of the Act only requires that the 
dominant motive should be shown to be to prefer 
one creditor to another. Yenkatakrlihna 
Chetti V. LakshminaraBlmham, 8 M.L.T. 335. 
Wallis, j. ^ 

(4) S. 26 — “ Property ” whether includes 
money. See INSOLVENT, No. 3, 7 M. L.T. 
258, 

(6) S. 39 — Set off-— English and Indian Lair 
— Cla ifnt in respect of notes discounted before 
insolvency and since dishonoured, whether 
may be set off—General lien of Bankers for 
general balance ,}/ accounts — S. 171, 
Contract Act. 

Under Ss. 39 and 40 of the Indian Insolvency 
Act, anything may he set off in India which 
can bo set off in li^ngland under the Bankruptcy 
law in forse for the time being (a). Mutual 
credits which may be set oft include credits 
which have a natural tendency to terminate in 
debts, and not merely credits which must 
necessarily terminate in debts. So, claims in 
respect of bills and notes discounted for the 
insolvent before insolvency, but dishonoured by 
the makers after insolvemfv, may be set off 
under S. 39 (b). 

Under S. 171 of the Contract Act, a lien in 
favour of the Bankers is only for the general 
balance of account. In the matter of 
Canthom, 33 M. 53 = 5 Ind. Gas. 845. 

WAH.IS, J. 

« 

Refere7ices:^{a) 1 M.I.A. 87, F. (6) Alsagcr 
V. Currie, 12 M. and W. 751,1?’.; IM.T.A. 87. R. 
and expl , ; 19 C. 146/ not F,; Rose v. Hart, 2 
Sim. L.C. (9th Ed.), 324 ; 8 Taunt 499, R. 

(6) S. 49 — Applicability. See INSOLVENT, 
No. 5-a, 8 Ind. Gas. 152. 

Insolvency Aot (11 and 12 YIe. C. 108). 

(1» Ss, 39, 40 — Mutual ciedit — Set-ojj — Act 
XV of ma {Presy. S.C.C.), S, 70, 
Pay7ne7ii under, effect* 

In August, 190^s the insolvents entered into 
a contract with A that he was to do shipping 
work for two years, that be was to receive an 
advance of«R8. 2,000 for which he was to exe- 
cute two pro-notes in favour of the insolvents. 
The advance was received and the notes were 
executed. Two decrees were obtained against 
A on the two pro-notes. The first decree was 
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Intolvenoy Aot (11 and IS Ylo. C. 108) 

— {ContinuBd), 

passed contingent npon the opinion of the 
High Court, and A deposited the amount of the 
decree and costs in Court under S. 70, Presi- 
dency Small Cause Courts Act. 

The decree-holders were declared insolvents 
and the vesting order was made on the 30th 
Nov., 190^ A had on that date a claim against 
the insolvents for certain sums due to him 
for work done, and for damages for breach of 
contract, which after the date of the vesting 
order matured into a decree on Pith Feb., 1909. 
A applied for an order that the amount of the 
decree he had obtained against the insolvents 
should be set- of! against the amount of the 
two decrees obtained against him on the two 
pro-notes. The Commissioner disallowed the 
set-off as regards one of the decrees, on the 
ground that, as the Official Assignee had 
obtained an order for payment out to him of 
the amount of this decree, and the money had 
been paid to him, and there was nothing to 
set-o£[, and this order was made ponding the 
application for set-of! to the Commissioner in 
insolvency. 

Per C,J- — Held for the purpose of S. 39 of 
the Insolvency Act the line is to be drawn at 
the date of the vesting order. On that date, 
both the decrees were unsatisfied, since the 
money in deposit in Court by way of security 
under 8. 70, Presy. S.C.C. Act, was, at the 
date of the vesting order, A’s money. There 
is no distinction between the two decrees. 

Per Krishiiaswanuj Iyer, J, — If S, 39 of the 
Insolvency Act applies, no .distipction can be 
made between th(P two decrees. The payment 
of the Small Cause Judge pending the appli- 
cation to the Insolvency Court would clearly bo 
illegal, and the Oftic^ial Assignee would be 
liable to refund the money received by him, to 
be set-ofi against the decree to which the 
Insolvent’s estate was liable. 

The time at which the right of set-ofi is to be 
determined is the date of the vesting order (a). 

The mere payment by the judgment-debtor 
into Court, under S. 70 of the Presidency 
. Small Cause Courts Act, as a condition of the 
reference to the High Court, has not the effect 
• of making the money so paid the property of 
the decree-holder (b)» ^ 

Though a claim for unliquidated damages by 
or against the insolvent cannot be set-ofi under 
the provision as to mutual credit in 8. 39, still, 
under 8. 40 of the Insolvency Act, which 
46 


latolPeney Aot (li and 13 Vie. 0. 108)-' 

— (Concluded^, 

makes the provisions of other statutes, here- 
after to be passed, applicable, • coupled with 
8. 38 of the English Act of 1883 which provides 
that there shall be a set-ofi in respect of 
mutual dealings, unliquidated damages may be 
proved against the insolvent’s estate (c). * 

Mutual credit is a wider term than mutual 
debt(d), but not so widens mutual dealings. 
Chengalvaroya tfudaly v. Official Assignee 
of Madras, 7 M.L.T. 207-5 Ind. Cas. 379. 
ARNOLD White, c.j. and Krishna- 
SWAMYlYER, J. 

References :-^{a) 18 Q.B.D. 450, 470 ; (1895) 
2 Q.B. 618 (622), R. {b) 29 M. 232 ; 25 A. 179 : 
13 W.R. 29 ; 12 M.I.A. 65, R. (c) 19 L.J. C.P. 
103 ; 16 C.B.N.S. 847 ; 15 Kq. 30 ; 8 g.B.D. 
147 : 9 C.C. 434 ; 9 Q.B.D. 113 ; 2 M. 16 ; 13 
B.Jj.R. Appx. 2, jR. 

(2) S. 73 — ^*Any person who shall think 
himself aggrieved'' irho is — ApiH'ol by 
Official Assignee^ whether maintainable. 

R held a fixed deposit receipt from A & Co. 
The amount with interest fell due on 9th Octo- 
ber 1906, and on the Iftth October, R demanded 
payment, and A Co. suspended payment on 
the 2Gth. H applied to the Oilicial Assignee for 
the full amount, which was refused, and the 
Commissioner in Insolvency passed .in order as 
prayed for, and the Official Assignee preferred 
this appeal. 

Held that the Official Assignee is a ” person 
aggrieved” by the order appealed against, since 
he was brought before the Court to submit to a 
decision that he was bound to pay a certain 
sum to R, and the decision was against him. 
The Official Assignee was therefore entitled to 
appeal under S. 73 of the Insolvency Act (a). 
Official Assignee of Madras y. Ramachandra 
Iyer, 7 M.Ii.T. 214 = 33 M. 134 = 5 Ind. Can. 
974. 

MUNRO and ABDUK RAHIM, JJ. 

References : — {a) 11 Ch. D. 66 ; 19 Q.B.D. 
174; 14 Ch. D. 466, 458 ; (1894) 2 Q.B. 805 ; 19 
Q.B.D. 174, R. and appl. 

Insolvent Aot (46 and 47 Vic. C. 52). 

Ss. 7. 27 — Exemptum from attachment of 
insolvent's salary after deducting amount 
payable per mensem to Official Assigtiee— 
Exemption on footing of necessaries. 

When an Insolvency Court, acting under the 
provisions of the Indian Insolvent Act, directs 
the insolvent to pay a portion of his salary per 
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Intolvent Aot (46 and 47 Vic. C. 52)-(0/d.). 

measom to the Official Assignee, the remainder 
of bid salary is to be regarded ou the same foot- 
ing as nccessf|LrieB which are exempted from 
attachment. 

A Court cannot, therefore, in execution of a 
decree against the int'olvent, direct the attach- 
• ment of any portion of his salary remaining 
over after payment bo the Official Assignee of 
the amount ordered to be said. Maung Olay 
V. Odeyappa, 8 Ind. Gas. 438. 

Lovvis, .T. 

Insolvent. 

(1) Insolvency— Money remitted for itarti- 
culnr puryose — Insolvency subsequent to 
remittance — Duty to return remittance- 

[f a remittance is sent for a particular pur- 
pose, whether it be a remittance by bill or a 
remittance in money, the person who receives 
the money must either apply it lor the purpose 
for which it was sent or return it. In such 
cases the remittance is held in a fiduciary 
capacity. Official Assignee v. The Oriental 
Government Security Life Assurance Go., 7 
M.L.T. 101) -6 Ind. Cas. 200^36 M. 160. 
MUNllO and AUDUU RAHIM, JJ. 

Deference . —y Ch. A. 601 (508), F- 

(2) Insolvency jurisdiction— Conflict — Older 
in insolvency of the Bombay High Court 
subsequent to order of a Court in the Pun- 
jab — Punjab properties if vest in Official 
xissignee of Bombay— 11 and 12 Fic., c\21 
— Punjab Lav s Act {IV of 1872), S. 27 n 

Under S. 27 of the Punjab Laws Act, what 
IS entrusted to the Local Courts is merely 
administration of t he property of the insolvent 
within the Punjab. No transfor of property 
takes place under the Act, either in favour of 
the Court or its Receiver. 

A vesting order passed by the Bombay High 
Court under 11 and 12 V'^ictoria, C. 21, vesting 
the property of the debtor in the Official 
Asbigneo of Bombay, and passed subsequently 
to HU order in insolvency passed by the In- 
solvency Court at Amritsar, had the efioct of 
vesting the insolvent’s property in the Punjab 
in the Official Assignee. The Official AsBignee, 
Bombay v. The Registrar, Small Cause 
Court, Amritsar, 14 C.W.N. 569 (P.C.)»7 A. 
L J. 367 = 12 Bom. L.R. 396 = 68 P.W.R. 1910 
= 7 M.L.T. 417 = 11 C.L.J. 443 = 45 P.R. 1910 
= 11C.L.J. 443. 

Lord Macnaohtkn, Lord Atkinson, 
LORD Collins, Lord Shaw, and Sir 
ARTHUR Wilson. 


Insolvent — (Continued). 

(3) Insolvency — Interim order of attachment 
of insolvenVs property made prior to, and 
the final ordei' after vesting order — Title of 
Official Assignee — Older for payment out 
made with notice to the Official Assignee, 
who withdrew his objection— Whether order 
precludes him from putting forward his 
claim on behalf of the estatif— Waiver — 
Insolvent Act (11 and 12 Vic- Ch. 21), 
8. 26— Property wlwther includes money, 

A judgment-creditor obtained an interim 
order of attachment of certain moneys owing 
to the insolvent, and, pending the same and 
prior to confirmation thereof, the vesting order 
was made. The moneys were paid into Court, 
and on an application by the judgment-credit- 
or,' notice was sent to the Official Assignee, who 
appeared, and on his withdrawing his objection, 
an order was made for payment out to the 
judgment-creditor, and the moneys were paid, 
and satisfaction of the decree was entered 
up. 

Held that, even if the order for attachment 
is made absolute before the vesting order, if a 
contest arises between the creditor who has 
obtained the order fur attachment and the 
Official Assignee, the title of the Official Assignee 
must prevail — a fortiori in this case. 

Held that the consent of the Official Assignee 
was nothing more than that the money, instead 
of remaining in Court, should bo paid over to 
the judgment-creditor, without prejudice to 
the right of the Official Assignee to escablisb 
his claim by legal proceedings ; and it docs not 
amount to a consent to an ar<. judication agkiiust 
him, which would preclude him from putting 
forward the claim of the estate on any future 
occasion (a), • 

Per Krishnaswami Iyer, J , — “ All that can 
be said of the Official Assignee’s conduct is, 
that he must be taken to have stated to the 
Court that he left the matter in the hands of 
the Court, and not that he misled the Court to 
make the order.” 

Held also that the Official Assignee is not the 
representative of the judgment-debtor, and his 
appearance before the Court was not in order, 
and BO, notwithstanding his appearance on 
notice given t^ him, and his subsequent with- 
drawal of the objections, the order may be 
treated as passed behind his back. The term 
’’•property” in S. 26 of the Insolvent Act (II 
and 12 Vic. C. 21) includes money (6). In the- 
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Insolvent — {Caiitiniied ) . 

matter of B. Chengalroya Chatty v. The 
Offloial Assignee, 7 M.L.T. 258. 

ARNOLD White, c j. and Krishna- 

8WAMY IYER, J. 

References (a) 1877 L.B. 2 Q.B. 73 (85), D. 
<6) 3 0. 434, F. 

(4) Trus*^Apnointment of members of a 
Banking firm as trustees of a fund^ to be 
invested in their own Bank, and the interest 
accruing therefrom to be utilized according 
to directions — Insolvency of the Bank — 
Whether the trustees arc entitled to the 
whole amoiunt from the assets. 

One V executed a tru«t deed, appointing the 
members of a Banking firm as trustees of a 
fund, and directed them to invest the same 
in their own names in their own Bank, and 
apply the interest accruing thereforin in a cer- 
tain manner. The terms “ trustee or trustees '' 
were to include the member or members for the 
time being of the Banking firm. The doed also 
authorised the trustees to appoint new trustees 
under certain contingencies. The Bank failed, 
and the question was whether the trustees 
were entitled to recover the whole sum or had 
only a right of proof against the assets of the 
firm. 

Jfeld that the settlor regarded the body of 
trustees and the Banking firm as two distinct 
and separate entities, and the payment to the 
trustees and their investment with the ]:lank> 
ing firm as two distinct transactions ; 

That, when the trustees, according to the 
direction of the settlor, invested the money in 
their own firm, tl^eir liability as'trustees was 
reduced in the same manner as if they had not 
been members of the firm ; 

That, on the investAient being made, tho 
money became the money of the Bank, which it 
was entitled to use as its own, that the relation- 
ship between the Bank and the trustees was 
merely that of debtor and creditor, and that, on 
the failure nf the Bank, tho trustees would rank 
with the general body of creditors and bo enti- 
tled to no preference. The Offleial Assignee 
of Madras v. Krishnaswami Naidu, 7 M.L.T. 
26G--6 Ind. Cas. 331 = 33 M. 154. 

MUNRO and ABDUR RAHIM, JJ. 

References 32 M. G8 ; 7 M.L.T. 214 ; 4 Ch. 
I). 246, R, 

(5) Effect of insolvency — Discharge of debt — 
Adjudication in foreign territory — Effect • • 
Vesting of property • 


lasol vent— ( Concluded ) . 

Insolvency does not by itself operate as a 
discharge in all jurisdictions (a). 

Immoveable property in British India does 
not vest in the trustee in Bankruptcy upon an 
adjudication in a foreign country, e,g,, Griqua- 
land (6). Rangasawmy Padayaohiv. Mara- 
yanasawmy Padayaohi, 8 M.L.T. 120. 
Benhon and Krishnasamy AlYAR,.r.T. 

References : — (a) 1 Knapp 267 = 12 E.R. 320 ; 
23 M. 45S (472). R, (b) 16 M. 86, if. 

(5-a) Insolvency Ael {11 and 12 Vic, Ch, 21), 
S» 49 — Suit for declaration— Insolveivcy of 
defendant after institution of suit — Main- 
tainability of suit. 

Where plain ti(T sued for a declaration that 
the house in dispute was liable to attachment 
in execution of his decree against defendant, 
and the defendant was adjudged an insolvent 
after the institution of the suit. 

Held, that the insolvency of the defendant 
was no bar to the continuance of the suit, and 
that the provisions of S. 49 (11 and 12 Vic. C. 
21) did not apply* Srinivasachariar v. 
Ramanujaohariar, 8 Ind. Cas. 152. 

MUNRO and SANKARAN NAIR, JJ. 

(6) Insolvency of Banker — Direction by 
customer to purchase (lovernmciit promissory 
notes, and consequent promise by Bank so to 
do — Failure to purchase — Kffect— Banker whe- 
ther a trustee for tho money. See BANKER 
and CUSTOMER, No. 1, 7 M.L.T. 161. 

(7) — See ACT III OF 1907 (PROVINCIAL 
Insolvency), 

(8) Discharge of — Order not expressly made — 
Appeal Revision — Right to surplus in the 
bands of — Receiver. See CiV. PRO. CODE 
(1882), No. 172, 26 P.L.R. 1910. 

Instalment decree. 

(1) Wairet —Decree payable by instalment — 
Amounts paid under specified instalments 
— Amounts taken out by decree-holder — 
Effect of same — Omission to sue — Accept- 
ance of overdue instalments — Civil Pro- 
cednre Code (Act T' of 1908), S. 100— 
Second appeal — Question oj laic — Waiver, 
mixed question of law and fact — Allowable 
to he raised in second apjieal — Pleadings, 

A decree payable by instalments provided 
that, if default was made in the payment of 
any instalment, the decree-holder would be 
entitled to realise the whole sum with interest. 
On the occasion of every deposit made by the 
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ilnstalment decree— (Co»c2ud«c2). 
judgment-debtorn, it wai> expressly stated that 
the deposit was made on account of a specified 
•instalment, apd the sum was taken out by the 
decree-holder : 

Held, that it is not open to the decree-holder 
subsequently to turn round and contend that 
‘ the payments were made only on .iccount and 
•in part satisfaction of the decree (n). 

Although more omission to sue may not 
constitute waiver, the acceptance of an overdue 
instalment by a creditor may constitute a 
waiver of his right to recover the entire debt 
•due Oil account of the default, but the fact 
that ho has done so may not prejudice his 
•right to declare the whole debt to be due on a 
subsequent occurrence of a similar default in 
the payment of interest (6). 

Kven in a second appeal the Court is entitled 
to hold that there had been a waiver, for it is 
a mixed question of law and fact that is in- 
volved. Easin Khan y. Abdul Wahab Sikdar, 
6 Tad. Gas. 138. 

MOOKRUJKE and TKUXON, .M. 

Referemes : -(a) ‘27 B. 1, F, (6) ‘21 C. 64‘2 ; 
31 C. 297 ; 1 liid- Gas. 49 ; 9 G.L.J. 22G ; 3GG. 
394 ; 13 G.W.N. 1004, F. 

(2) Instalment doc roe, when may be passed — . 
See CIV. BllO. CODE (1*909), No. IIG, 11 
C.L.J. 431. 

Insurance. 

(1) Marine — Oooda insured^ (roods shipped 
from mie place to another— Delivery to 
consignee, what constitutes — Loss which 
occurs in respect of goods, when not recover- 
able — Contract Act, 73— Damage not 

sustained in the usual course of things — 
Absence of knowledge that damage was 
likely to result — Party added as defendant 
after the period within which suit can be 
brought — Relief claimed against him, tohe- 
ther iwt barred -Limitation Act (1877), 
S. 34 -C, P, C. (1883), S. S3, 

Whore a policy of Marine Insurance, under 
which the goods are insured, declares that it 
includes all risks from the time of leaving the 
warehouse until safely delivered into con- 
signee’s warehouse orgodown, it was held, that 
the goods, on being placed in the uncleared 
warehouse, are delivered into consignee’s ware- 
house within the meaning of the policy, and 
any loss which occurs in respect of the goods 
thereafter cannot be recovered on the policy. 
Under S. 73, Contract Act, no compensation 


Insurance — ( Continued ) . 
can be recovered in respect of any damage, if 
it does not occur in the usual course of things, 
as a result of the negligence of parties, or if the 
parties never knew that it was likely to result 
from it. 

If, in a suit, a person is adde4 as a defendant 
after the period within which the suit can be 
brought and relief is claimed a^^ainst him, 
such a claim will bo time-barred. Chelaram 
V. The Baden Marine Insurance Co., 3 Sind. 
Tj.R. 191-4 Ind. Gas. IIGO. 

Grouch, .i.c. 

(2) Policy of fire — What is — Compensation for 
actual loss- 'Preach of warranty, effect of 
— Distimdion betiveen warranty and mere 
representation— Materiality, test of, 

A policy of insurance against fire is really 
a contract of indemnity' to indemnify the per- 
son insured for the loss which he has sustained 
in consequence of the peril insured against 
when that peril has happened, and so the con- 
tract is only a contract to pay the value of 
that loss which the insured may have actually 
sustained by reason of the tiro (n). In a case 
of fire insurance, if the description of the pro- 
perty insured amounts to a warranty, on the 
faith of which the policy is granted, any breach 
thereof will avoid theoontract (6). But where 
the statement is a representation merely, in 
order that any error appearing in it may avoid 
the policy, it must be shown to have been 
material • 

In the ca.so of warranty, materiality or 
immaterialijiy signifies nothing. But in the 
case of a mere representation, materiality is 
essential (c). 

If the description be substantially correct, 
and a more accurate statement would not have 
varied the premium, the error is not material 
(d). Fire Insuranoe Company v. HanaraJ, 
6 N.L.R. 89 = 0 lud. Gas. 933. 

BiriN KRISHNA BOSE, A.J.C. 

References :—(a) Castellain v. Preston (188:3); 
62 L.J.Q.b. 3G6 (370), F, (6) Sillem v. Thmm- 
Um (97 R.R. 808), R, (c) New Castle Fire In- 
surance Company v. Mac Morran and Com- 
pany (16 R.R. 67), Inje Universal non Tariff 
Fire Insurance Gompany (1876) ; 44 L.J. Gh. 
761 ; Stokes w. Cox (1857), 26 L.J. Ex. 113; 
Tlwmpson v. Hopper (27 L.J. Q.B. 441, R), 
(d) Bates v. Henitt (1867), 36 L.J.Q.B. 282 
(2S5) and Smith’s Mercantile Law, lltb Ed , 
p. 567, R, 
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Insttrance— (Continued). 

(3) Inhurmvce polic.y--Deposit of tlis policy as 
security for debt — No notice of the deposit 
to Vi€ Insurance Company — Snbseqticnt 
assignment of policy to another creditor 
who had no notice of the deposit — Legal 
estate vested in the seccfnd creditor— ‘Priority 
of him over the first creditor who had only 
equitahUh charge. 

By way of security for advances made by 
him from time to time, the plaintiff obtained 
from one D a deposit of a policy of D*s life ; 
but the plaintiff gave no notice of it to the 
IiibU ran ce Company. Defendant No. 2, another 
creditor of D, who was not aware of the 
above transaction, took on the 13th August, 
1909 from D an assignment of the policy as 
security for debts which D owed to him. The 
policy was not delivered to defendant No. 2 
because D, protended that ho could not find it. 
An application was then made to the Insurance 
Company for a duplicate copy of the policy ; 
but the Company intimated that I) should 
sign an indemnity bond before the duplicate 
could be issued. Before, however, the indem- 
nity bond could bo signed, 1) died. The plain- 
tiff sued the Insurance Company to recover the 
monev due under the policy. The defendant 
No. 2 claimed that he had a legal estate in 
the policy in priority to the claim of the 
plaintiff. 

Held, (1) that the execution of the assign- 
ment gave the defendant No. 2, a legal estate 
without the documents ; the execution of the 
indemnity bonds was only required to enable 
him to obtain duplicate prolicyt from the 
Company ; and thSt in no way affected the 
legal estate already vested in him b}' the 
assignment ; 

(2) that he had, in the afisenco of notice of 
plaintiff’s transaction, a prior claim to the 
plaintiff, who had only an equitable charge on 
the policy of which no notice was given to the 
Company. 

The owner of a legal estate has priority over 
an equitable mortgagee, unless it can be shown 
that he has had notice of the prior equitable 
charge or that there were circumstances which 
put him on notice to enquire whether there was 
any such prior charge. A person who gets in a 
legal estate without getting docuhients of title 
is in ordinary oases bound to enquire of the 
mortgagor or assignor what has become of the 
documents : but^ if proper enquiry is made and 
a reasonable answer is given, then, the person 


Iniaranee— (Concluded), 
obtaining a legal estate is not required' to db' 
anything further, yiehvanath P. Yafidya v.. 
The London and Lancashire Life Auuranae^ 
Company, 12 Bom. L.B. 717. 

MACLEOD, J. 

Interest. 

(1) Interest— Whether alhnoable prior to date- 
of plaint. 

No interest is allowable prior to suit, in- 
terest ought to be allowed subsequent thereto. 
K. Oopalasamy Chettlar v. Ramler and 
others, 7 M.L.T. 108 = 5 Ind. Cas. 817. 
Benson and abdur Rahim, j.r. 
Reference : — 31 M. 25, R. 

(2) Mortgage — Interest— Compound and post 
diem —Notice — Costs. 

(1) Post diem interest by a way of damages 
can and should be allowed on mortgage-money. 

(2) Compound interest at the agreed rate 
should not bo disallowed ; where the rate of 
interest is moderate and the contracting parties 
belong to the trading class. 

(3) Where a just demand has been resisted 
by a defendant for a considerable time after 
receiving notice of the claim, the plaintiff is 
entitled to get full costs. Naklu Mai v. Phagu 
Shah, 5GP.W.R. 1910 = G Ind. Cas. 6G4. 

SHAH Din, j. 

Reference ;--19 A. 39 (P.C.), F. 

(3) Interest after the due date — denial cove- 
nant for payment of interest. 

Where there is a separate covenant for pay- 
ment of interest independent of the covenant 
for payment of the principal sum at a certain 
date, held, that, under the former covenant, 
interest is payable after the date fixed for pay- 
ment of the principal. Narayana Praiad and 
others v. Divan, 13 O.C. 125. 

Chamier, j. 

(4) — ^after decree — Discretion of Court — 
Interference by appellate Court. See Begih- 
TR.vnON ACT, 1877, No. 21, 5 Ind. Cas. 127. 

(5) Right of decree-holder to get, up to when. 
See Execution of Decree, No. 3, 5 
lud. Cas. 139. 

(6) Calculation of, on mortgage. See MORT- 
GAGE (GENERAL), No. 14, 7 M.L.T. 194. 

(7) Express agreement not to pay— Court’s 
discretion to award. See ACT XXXII OF 1888* 
(INTEREST), No. 1, 5 Ind. Cas. 285. 
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Interest — {Coiiclttded), 

(8) Undue influence— Rate of interest reduc- 

ed. See Contract act. No. 5, 5 Ind. Cas. 
486. * 

(9) — at bond rate up to what period may be 
allowed. See MOHTGACJE (GKNKRAL.), No. 18, 

5 Ind. Gas. 651. 

(10) High rate of— KfEoct — Presumption of 
undue influence. See CONTRACT ACT, No. 10, 
7 A.L.J. 658. 

(11) — at contractual rate when not to be 
interfered with. See CONTH.ACT ACT, No. 8, 

6 Ind. Cas. .57*2. 

(12) On dower debt — When allowable. See 
MAHOMKDAN law (Dower), No. G, 7 A.L.J. 
30*2.5. 

(13) Rato of, after suit. See GUARDIAN 
AND MINOR, No. 7, 86 P.W.R. 1910. 

(14) P.aymcnt without intimation that it is 
for— Effect. See LIMITATION ACT (1877), 
No. 32, 7 Ind. Cas. 7. 

(1.5) Contract rate of —Interference by Court. 
SeeMORTGACR (GENERAL), No.35, 14C.W.N. 
109.3. 

(16) Stipulation to pay — Evidence to prove 
whether it was monthly or annual ' Admissi- 
bility. See EVIDENCE ACT, No. 27, 14 C.W. 
N. 1100. 

(17) Pre-emptor whether bound to pjiy. See 
Pre-EMRTION, No. .39, 54 P.L.R. 1910. 

( 18 ) Limitations on mortgagee’s right to sue 
for. See MORTGAGE (GENERAL), No. 46, 
12 Bom. L.R. 992. 

( 19 ) IVansfer of arrears of rent— Interest 
whether passes to transferee. See STAMP ACT, 
No. 6, 7 Ind. Cas. 582. 

( 20 ) Interest not awarded by lower Court — 
Power of appelLatc Court to allow. See Mesne 
Profits, No. 3, 8 M.L.T. 36G. 

( 21 ) Right of mortgagee to claim interest , 
according to Mortgage deed. See MORTGAGE 
(GENERAL). No. 60, 8 M.L.T. 409. 

( 22 ) Many debts — Payment of interest 
without specification— Effect — Limitation. Seo 
Evidence act. No. 6, 8 Ind. Cas. 81. 

Intepett Aot. 

See ACT XXXII OF 1839. 

Ilterlocatopy application. 

( 1 ) Transfer of — Jurisdiction — Notice to oppo- 
site party. See ClV. PRO. CODE (1908), 
No. 24, 8 M.L.T. 374. 


lutorlocutory order. 

(1) Hevuum — Interlocutory order— Prelimi- 
futry finding of Court as to valuation for the 
purposes of Court- fee ami Jurisdiction — 
Course of appeal — Punjab Courts Act 
(XVIIT of 1884) {as amended) ^ S. 70 (a) 
and (5). 

Held, that a preliminary finding of a Court 
of the first instance as to valuation ,'^both for the 
purposes of jurisdiction and Court-fee, is an 
interlocutory order, which can afterwards be 
questioned in appeal from the final decree of 
the Court, but is, consequently, not subject to 
revision. Syed Nawazieh AH y. Muhammad 
Bakhsh, 43 P.W.R. 1910-=6 Ind. Cas 647. 
JOHNSTONE, .1. 

/ie/ercwces:— 64 P.R.1906, F.; 60 P.R. 1897; 
61 P.R. 1899; 77 P.R. 1909 = 126 P.W.R. 1909, 
D. 

(2) Erroneous decision in an —Ground of 
appeal — Appeal against final decree. See CiV. 
PRO. CODE (188*2), No. ‘227, 6 Ind. Cas. 239. 

(3) Revision of. See REVISION, No. 1, 72 P. 
W.R. 1910. 

(4) High Court’s power of revision. See ClV. 
PRO. CODE (1908), No. 70, 6 Ind. Cas. 574. 

(5) Revision of — High Court’s powers. Seo 
ACT T OF 1894 (LAND A(jgUISITrON), No. 0, 
12C.L.J 605. 

(C) High Court’s power of interference with. 
See ClV. Pro. Code, (1908), No. 99, 12 C. 
L.J. 537. 

(7) Whether an, is a “judgment.” See 
Letters Patent (Madras), No. 3, 8 M.L. 
T. 463. 

Interpleader. 

Two kabuliats given ‘ny tenant to two 
parties — Suit by tenant to get rid of one — Not 
maintainable. See ClV. PRO. CODE (1862), 
No. 194, Ind. C^. r//7. 

Intestate. 

(1) Suit for share of property of — Limitation. 
See Limitation ACT (1877), No. 75, 7 Ind. 
Cas. 704. 

Inventory. 

Prepara uion of — Court’s power to direct tak- 
ing of. See Civ. Pro. Code (1908), No. 70, 
6 Ind. Cas. 574. 

Irrigation. 

(1) Irrigation- works — Duty of Government 
to mairitain-^Deficiency of water-supply owing 
to non-repair — Loss to ryot in consequence — 
Suit against Government whether lies. See 
Water, No. l, 7 M.Tj.T. 897. 

(2) See WATER CESS. 
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Irrigation Ceu Act. 

See ACT VII OF 1866 (MADRAS). 

Islands. 

Islaadg in the sea— Wiisto land — Title nf the 
Crown, presumption as to — Suit for possession 
of land— Proof of possession for twenty years by 
claimant — Onus on the Crown to prove subsist- 
ing title — Adverse possession, proof of, if 
necessary, feoc CROWN, No. I, 7 M.L.T. 1(28. 

Isiuec. 

(1) Case to be decided on isHues — Where 
plaintiff's title was assumed case lujt to be 
dis m issed — Declaration — Damages. 

The defendant Municipality, deeming it 
necessary to repair the bank of a tank belong- 
ing to the plaintiff, had undertaken this repair 
and, therefore, used the soil of a certain path- 
way of which the plaintiff claimed to be the 
owner. The plaintiff sued for a declaration of 
her title to the land of the footway and for 
compensation. The defence was, not that the 
pathway was vested in the defendant, but that 
what it did was justihed by its statutory 
powers. 

The first Court declared the plaintiff's title 
and gave him a decree for one rupee as damages. 
The lower appellate Court confirmed the 
decree for damage, but made the declaration of 
the plaintiff's title subject to a public right of 
way. 

On appeal to the High Court, Brett, /., dis- 
missed the suit on the ground that the path- 
way was a road and vested in the defendant. 
Held that the case could only bo decided on the 
issues on which the |)arties woht t(9 trial, that 
on the issues, it was cassumed that the plaintiff 
was entitled to the pathway, that, therefore, 
the suit could not be disjnissod, and that the 
proper decree would bo to dbnfirm the decree 
for damage given by the first Court, without 
any declaration. Kamal Kamini Debi y. 
Howrah Municipality, G Tnd. Ca.^. 446. 
Jenkins, c.j., and Doss, .j. 

(2) Findings sufiiciont — Remission of, un- 
necessary. See Act II OF 1901 (AORA 
TENANCY), No. 6, 6 Ind. Cas. 499. 

Jains. 

(1) Jain Aganoalla— Adoption of married 
person as smi—Validity—Ci^tcnn — Hindu 
Laio^MitaksJmra— Question of fact — 
Vaule of decision as precedent, 

Agarwalla Jains, who belong to one of the 
twice- born classes of Hindus, are governed by 


J ains — ( Concluded ) . 

the ordinary Hindu Law (for the purpose of 
the present case, the Mitakshara law), unless 
and until a custom to the contrary is estab- 
lished. 

The question in this case was whether the 
defendant was validly adopted, being already 
married at the time he was taken in adoption ' 
as the son to a member of the Jain .\garwalla 
community. 

Held -That, strictly speaking, the question 
a pure question of fact determinable upon 
the evidence given in the case ; 

that the High Court was right in finding 
upon the evidence adduced, (the parties having 
had sufficient opportunity of producing what- 
ever evidence they desired to produce) that the 
custom pleaded, vi 2 ., that "among the Jains 
adoption is no religious ceremony, and under 
law or custom there is no restriction of age or 
marriage among them,” was proved. 

The fact, however, that the evidence in this 
case was limited to a comparatively small 
number of centres of Jain population, would 
make the present case an unsatisfactory prece- 
dent, if, in any future instance, fuller evidence 
regarding the custom should he forthcoming. 
Lala Rupchand v. Jambu Parshad, 14 C,W. 
N. 545 (P.C.) -7 A.L.J. 349-= 12 Bom. L.R. 402 
= 11 C.L.J. 4.54 «6 Ind. Cas. 272. 

Loud Macnaqhten, Loud Collins, 

SIK ARTHUR WILSON, and Mr. AMEER 
ALI. 

Jalkar. 

Attachment of, by Criminal Court — Suit for 
possession. See POSSESSION, No. 5, 6 Ind. 
Cas. 80G. 

— See FISHERY. 

Jats. 

Status of. See Customs (Punjab— Marri- 
age), No. 1, 79 P.R. 1910. 

Joint promiBors. 

Suit .and decree .against one — Whether bars 
suit against another — 3. 43, C.P.C. Sec ClV. 
Pro. Code (1882), No. 42, 7 M.L.T. 373. 

Judgment. 

(1) Relevancy of, not inter paites- Former 
suit by mortgagee to enforce his rights— Subse- 
quent suit by his sous and reversioners to protect 
their interests — Diametrically opposite find- 
ings in two cases illegal — Duty of Judge. See 
Customs (Punjab— alienation). No. i, 139 
P.W.R. 1909. 
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J (Concluded ) . 

(2) Observations in the oourse of a — , their 
application. See HINDU LAW (RElilGIOUS 
Kndowmbnto), No. 1. 7 M.L.T. 1 (F.B.). 

(3) — in appeal not in conformity with S. 574, 

O.P.C. — Order of remand in second appeal. See 
CIV. Pko. OODK, 1889, No. 218, 7 M.L.T. 120. 

t 

(4) **of Small Cause Court — What it ought to 
contain. See ACT IX OF 1887 (Provd. S.C. 
Court), No. l, 7 M.L.T. 306. 

(5) — how far operates as estoppel. See RES 
Judicata, No. 7, ii C.L.J. 46i. 

(G) Contents of, of appellate Court. Sec 
Civ. Pro. Code (Mysore), No. 15, 15 M.C. 
C.R. 61. 

(7) Order of single High Court Judge*- 
‘•Dismissed with costs "—Whether amounts to 
judgment— Appeal. See LETTERK PATENT, 
No. 3, 8 M L.T. 288. 

(8) Contents of judgment of appellate Court. 
Sec CIV. PRO. Code (1882), No, 79, 7 Ind. 
Cas. 421. 

(9) — how far operates as estoppel. Sec 
Estoppel, No. 3, 7 Ind. Cas. 781. 

( 10 ) — written by predecessor but not pro- 

nounced — Delivery of different judgment by I 
successor— Validity. See CiV. PRO. CODE 
(1908), No. 113, 7 A.L.J. 1189. j 

(11) — of appellate Court— What it should ; 

contain. See ClV. PRO. CODE (1882), No. 138, * 
8 M.L.T. 380. ; 

(12| See Foreign Judgment. i 

(13) Moaning of— Order refusing to frame | 
an issue, whether a. See LETTERS PATENT ; 
(Madras), No. 3, 8 M.L.T. 463. 

Jungle. 

Waste and jungle land — Disputed boundary 
—Burden of proof. See BOUNDARY. No. 3, 7 
Ind. Cas. 165. • 

Jurisdiotion. 

1. — (General). 

2. — (Of Civil Courts), 

3. — (Op Civil and Rev. Courts). 

4. — (Of High Courts). 

5. — (OF Rent Courts). 

5-0.— (Of Revenue Courts). 

6. — (OP Small Cause Courts). 

1.— General. 

(1) Jurisdiction -Order of excomniiinicatimi 
passed in Cochin state — Cause of action in 
Cochin — Defendant residing in British 
India — Suit for defamation whether main' 
tainable in British India, 


J urisdictioa-^l Continued)m 
1.— General— (Continued). 

The first defendant under the orders of the 
Maharaja of Cochin held an enquiry into the 
conduct of a Brahmin woman who was charged 
with adultery, and as a result thereof the Maha- 
raja put certain persons, found to have com- 
mitted adultery, out of caster and the plaintiff 
was one of them. The second defeffdant is the 
Kariasthanof the Triparayar Dovasom which 
is in British India, and owns properties also in 
British India. He delivered the prooeedings 
to his subordinate P at the Devasom Office 
situated in Cochin, so that the latter might 
prohibit the persons named, one of them being 
the plaintiff, from entering the temple. The 
real publication was in the Devasom Office in 
Cochin and not in British India, though the 
plaint alleged that the publication was in 
British India. Both the lower Courts dismissed 
the suit on the ground that the cause of action 
arose in Cochin. 

Held, that, as the second defendant was resid- 
ing in British India, the British Indian Court 
had jurisdiction to entertain the suit as against 
him, though the cause of action arose in 
Cochin . Poyhath Mannoth Go vlndan Nan v. 
Pattaehamarth Manakkal Jedavedan Nam- 
boodri, 7 M.L.T. 42 = 5 Ind. Cas. 513. 

BENSON, O.C.J., and 8ANKARAN NAIR, J. 

(2) Jurisdiction — Frond — Setting aside de- 

cree of aiwther Courts 

Every Court possesse.s inherent jurisdiction 
to prevent abuse of its process. Therefore, 
every Court^has jurisdiction to vacate its own 
decree if it was obtained by tfraud. 

Also, an action lies in one Court to sot aside 
the decree of another Court on the ground that 
it was obtained by^raud, if the first mentioned 
Court has otherwise jurisdiction, in accordance 
with the provisions of the Civ. Pro. Code, 
to entertain the suit, a.p,, if the perpetration 
of the fraud was done, that is, the cause of ac- 
tion arose, within its jurisdiction, or if the 
defendant ordinarily resides or personally works 
for gain within its jurisdiction, and so forth. 
Abdul Haque Chowdhury v. Abdul Hafez, 5 
Ind. Cap. 648 = 14 O.W N. 696 = 11 C.L.J. 
636. 

CABPEBSZ and DOSB, JJ. 

« 

References: — ^5 W.B. Aot X, 20; B.L.B. 
Sup. Vol. 379 ; 11 O.W.N. 579, F.; 29 A. 418 ; 

4 A.L.J. 392 ; A,W.N. (1907), 112. dissented 
from* 
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Jurisdiction -(Continued), 

1. — General —(Continued ) . 

(3) Jui'isdU'twn — Suit for money due on con- 
tract — Pltuie of suit — Perforniaiu e of rou- 
tract — Construction of conlruot —Connner- 
dal usuye — Duty of dshtor to seek out liiy 
creditor. 

A suit to enforce p.iymont of money due 
under a wriften contract executed in the Pun- 
jab, from a defendant re«!idinj{ in tbe Punjab, 
is not cognizable by the Kiarachi Court, where 
there is no evidcnco to prove that the money 
was agreed to be paid in Karachi. 

A commercial contract must be construed by 
commercial usage. Whore the evidence on the 
record shows that it is the practice for the credi- 
tor to make the demand on his debtor, the 
general rule that a debtor is bound to seek out 
his creditor will not have the clTcct of making 
the debt payable at the creditor's place of busi- 
ness. Hemandas Thakur Das v. Devishah 
Din Dayal, n Tnd. Oas. 111. 

CHOUOH, A..T.C. 

(1) Jurisdiction — District Judge — Remand of 
appeal by High Court — Transfer of appeal 
to Sub- Judge, whether legal objection taken 
for the first time in High Court, nJudher 
entertainable. 

A second appeal from the decree of a District 
Judge was remanded by tbo High Court. 
When the case went before the District Judge, 
who was the successor of the »I udge who had 
originally heard the appeal, he transferred it to 
the Sub-Judge who heurd the appeal without 
any objection : 

Held, that the District Judge had jurisdic- 
tion to transfer the case to the Sub-Judge. 

Held, further, that, thevippcllants not having 
taken any exception to the hearing of the 
-ippcal by the Sub- Judge, it is not open to 
them to take the objection in second appeal. 

Provata Chandra Das v. Miajan, 6 Tnd. Cas. 
384. 

MOOKEIiJKE and CAUNDUFF, JJ. 

References : — I Ind. Cas. 913 ; 36 C. 193 ; 5 
C L.J. 613, n. 

(5) Jurisdiction — (Hvil Court — Value of pro- 
perty — VaUie mentioned in plaint— Trial 
in Court which would have iw jurisdiction 
if the value loas correct — Parties raising no 
objection to triad — In appeal jurisdiction^ 
cannot be questioned — Evidence Ac! (/ of 
1872), S, 5S. 


Jurisdiction —(Continued). 

1. — General — (Continued ) . 

The plaintiffs hied a suit in the Court of tho 
First Class Subordinate Judge f(Mr partition of 
a certain property. Tn the plaint the market 
value of the property stated was such as to 
make the suit triable only by the First Class 
Subordinate Judge. The Judge, however, made 
over the trial of the suit to the Joint Subordi- 
nate Judge at Thana, who had no jurisdiction 
to try it, if the property was correctly valued 
in the pi tint. Neither party raised any objec- 
tion on the ground of jurisdiction, and no issue 
was raised relating to it. The trial proceeded on 
merits and tbe Subordinate Judge passed a 
decree for partition in favour of plaintiffs. The 
defendants in their appeal to the District Court 
raised for ^hc first time the question of jurisdic- 
tion on the strength of the market values 
stated in the plaint. The objection having been 
overruled, they appealed to the High Court 

Held, that as neither party raised any ques- 
tion as to want of jurisdiction arising from the 
allegation in the plaint, and as they by their 
conduct and silence treated the market value to 
be of the amount suthcient to give jurisdiction 
to the Court, they dispensed with proof on the 
(question by their tacit admissions, and thus 
the principle of law laid down in S. 58, FiVi- 
dence Act, came into operation and presented 
the result of Lhc statement of the market value 
in the plaint. 

The market value stated in the plaint prima 
facie determines the jurisdiction. It is not 
conclusive and binding on the plaintiff so as to 
estop him from disputing its correctness or 
seeking its amend men t merely because he has 
stated it in the plaint. When the trial com- 
mences, it is open to the defendant, if he is so 
minded, to rely on the statement in the plaint 
and dispute the jurisdiction of the Court. 

If ho docs nut. and allows the trial to go on, ho 
;annot subsequently dispute the jurisdiction. 

As a rule, parties cannot by consent give 
jurisdiction where none exi.sts. This rule ap- 
plies only where the law confers no jurisdiction. 
The law does not prevent parties from waiving 
nquiry by the Court as to facts necessary for 
the determination of the question as to juris- 
diction, where that question depends on facts 
to be ascertained. Jose Antonio Barreto 
V. Francisco Antonio Rodrigues, 12 Bom. L.R. 
712. 

CHANDAVARKAR and HBATOX, JJ. 


47 
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Jurisdiction — {Continued ) . 

1 .--Oenevs}— {Continued ) . 

(6) Court having no jurisdiction — Kffeci — 
Decisjon/if question of law or fact. 

Held, that, if a Court has no jurisdiction, its 
procccdinp^s arc coruni non judicey and no ques- 
tion cither of law or fact can he decided except 
that of jurisdiction. 

So where the defendant pleaded that the Court 
had no jurisdiction to hear the case, but the 
Court, without disposing of this plea, dismissed 
the suit as barred by limitation, 

held, that, thes Court was bound to determine 
first of all that it had jurisdiction and then could 
proceed farther. Abdul Haq v. Niaz Ahmad, 
104 P.W.R. 1910^83 P.R. 1910 -82 P.Tj.R. 
1910 -7 Ind. Cas. 718. 

ARTHUR RKID, C..I. 

(7) Order of High Court calling for jindings 
from the Subordinate Judge of Tuticorin — 
Local area in which suit arose transferred 
to Bamnad District— K (feci of transfer on 
jurisdiction. 

In this case, since the order calling for lind- 
ings from the Subordinate Judge of Tuticorin 
was made by the High Court, the local area in j 
which the suit arose was transferred to the 
Ramnad District, and the question was whe- 
ther the effect of such transfer is by operation 
of law to divest the Subordinate Judge of Tuti- 
corin of jurisdiction to return the findings and 
to confer such jurisdiction on the Ramnad 
Court. I 

Held th.at the question is not only one of j 
considerable difficulty, but also likely to arise 
frequently, and might with advantsgo be dealt 
with by express legislative provision {a). | 
Alagappa Mudallar v. Thfyagaraja Muda- i 

llyar, 8 M.L.T. 299. I 

WAULIS and Krishnaswami Iykr,mj. 

Reference : — {a) 30 M. 537, 7?. 

(8) Relief about surplus in the hands of the I 

mortgagee — Jurisdiction determined by the j 

amount of mortgage money only. See MORT-*’ 
GAGE (Redemption), No. 3, 13 O.C. 32. ; 

(9) Burden of proving. See FOREIGN JUDG- j 
.MENT, No. 1, 165 P.W.R. 1909. 

(10) Suit for possession of immoveable pro- 
perty situate in .several districts and based on 
different causes of action — Jurisdiction. See 
OIV. PRO. CODE (1908), No. 20, 12 P.W.R. 
1910. 

(11) Valuation of suit — Execution of decree 
— ^Deficiency made good-— Appeal— Jurisdiction. 
See ACT XII OP 1887 (BENGAL, N.VT.P. AND 
A88AM). No. 2, 7 A.L.J. 203. 


Jurisdiction— { Continued ) . 

1 General— ( Co^itinued ) , 

(12) Place where performance completed — 
Completion of sale of unascertained goods. See 
Civ. Pro. Code (1882), No. 24, 3 Sind L.R. 
166. 

(13) Insolvency jurisdiction — Conflict — Order 
passed by Bombay High Court subsequent to 
order of a Court in the Punjab — Effect. Sec 
Insolvent. No. 2, 14 C.W.N. 669. 

(14) Pending proceedings without jurisdiction 
— Transfer to Court having jurisdiction. See 
ACT XV OF 1882 /PUESY. S. C. COURTS), 
No. 2, 14 (J.W.N. 662. 

(15) Jurisdiction, want of, to try suit — Proper 
course. See SMALL CAUSE COURT, No. 1, 7 
:M.L.T 350. 

(16) Valuation of suit for purpose of — . See 
Valuation of suit. No. 1, 41 P.R. 1910. 

(17) Sait to sot aside adoption — Valuation — 
Suit for restitution of conjugal rights — Juris- 
diction of Munsiff. See VALUATION OF SUIT, 
No. 2, 6 Ind. Cas. 636. 

(18) Claim decided by wrong Court — Effect. 
See JURISDICTION OF Revenue Courts, 
No. 1, 52 P.R. 1910. 

(19) 'in copyright cases. See ACT XX OF 
1847 (COPYRIGHT), No. 1, 7 A.L.J. 923. 

(20) Suit for redemption of mortgage and 
profits valued at loss than Rs. 1,000— Decree 
for over Hs. 1,000. Bengal Act XII of 1887, 
S. 19 — Jurisdiction. See REGULATION, XV OF 
1793, No.fl, 7 jV.L.J. 963. 

t 

(21) Set-off — Jurisdiction. See Civ. Pro. 
Code (^Iysore), No. 6, 15 M.C.C.R. 116. 

I 

(22) Jurisdiction of Court in respect of pro- 
perty outsid Jurisdiction — Auxiliary Court. 
See ACT III OF 1907 (PROVL, INSOLVENCY), 
No. 10, 7 Ind. Cas. 765. 

(23) Ticavc to omit remedies or split causes 
of action— Pecuniary jurisdiction of Court. 
See Civ. Pro. Code (1882), No. 48. 7 A.L.J. 
1201. 

(24) Usurpation of, by Court below — Appeal 
— Inconsistent pleadings. Sec EXECUTION 

OF Decree, No. 22-^, 8 Ind. Cas. 26.! 

« 

(25) Objection to jurisdiction — Defendant 
not contesting case on merits — Appeal. See 
BuuHisT Law (Kcclesiastical), No, l, u. 
B.R. (1910), and Qr., 86. 
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Jurisdiction -^(Continued ) . 

1. — General — {Concluded), 

(26) Right decision — Defect of jurisdiction 
—Revision whether Jies. See LANDLORD 
AND Tenant, No. 63-a, 8 Ind. Cas. 733. 

(27) Amount when exceeds Court's pecuniary 
jurisdiction— Course to follow. See Mbsnk 
Profits, No.^ 6, 8 Ind. Gas. 34. 

. 2.— Of Civil Courts. 

(1) Karnam, suit to recover office of — Agra-- 
Imram village — Jurisdiction of Civil Courts 
— Madras Act IV of WU and Madras Act 
111 of S. .’I, cL i, i*, 3— Applicability. 
M.idras Act IV of 1804 and ^ladras Act IIT 
of 1H95, S. 3, cl. 1, have no application to suits 
for the recovery of the office of Kariiam in an 
Agraharam village and of the emoluments 
attached to that ollicc. 

The Agraharam is a proprietary estate accord- 
ing to the provision in S. 4, Act III of 1895, 
read with S. 4 of Act II of 1894, and the suit is 
governed by cl. (3), S. 3, Act Til of 1895, and 
the Civil Court has no jurisdiction to try the 
suit. 

By ‘ other hereditary villages ’ occurring in 
cl. 3, S. 3, Act III of 1895, must be understood, 
not necessarily the ofiice.s of a different de- 
scription, but olfices other than those in the 
localitic:> dealt with bycLs. (1) and (21. This con- 
struction will not exclude the office of Karnam 
or Village Accountant from ‘ the other heredi- 
tary village olfices ’ in cl. (3). Audirazu Yeer- 
ayya v. Audirazu Sangayya, 20 ^I.L.J. 281 
= 7 M.L.T. 404 = 5 Ind. Cas. 1001. 

BENSON and KUISHNASWAMI JJ. 

• 

(2) Transfer of decree lo District Miinsiff’s 
Court for execution — Pecuniary limits of 
District Munsif’s jurisdiction for purposes of 
execution. Sec Civ. PRO. CODE (1882), 
No. 83, 5 Ind. Cas. 155. 

(‘2 n)— See (iOLDEN TEMPLE, AMRITSAR, 
No. 1, 100 P.W.R. 1909. 

(3) — under the Divorce Act — Duty of Court. 
-See ACT IV OF 1809 (DIVORCE), No. 1, 7 
A.L.J. 193. 

(4) — in matters of Municipal assessment. 
See ACT III OF 1884 (BENG.AL MUNICIPAL), 
No. 3, 14 C.W.N. 437. 

(5) Suits relating to emoluments of office of | 

Village carpenter— Jurisdiction. Sde ACT 111 > 
OP 1895 (MADRAS HEREDITARY ViLLAOE j 
OFFICES), No. 1, 7 M.L.T. 198. ! 

(6) — to entertain claim by a proprietor of ; 
i<ind to hold it free from revenue — Ss. 74, 132, ' 


j Jurisdlcilon^iContinucd). 

I 2.— Of Civil Courts— (ConcZwded). 

I and 152, Central Provinces Land Revenue Act 
; — Payment of revenue, under compulsion cf 
' law, by person interested in the payment— 
, Right of reimbursement — Jurisdiction toentcr- 
I tain the suit. Sec CENTRAL PROVINCES 
Land Revenue act, No. 3, 6 N.L.R. 27. 

(7) Re-hearing of an application — Jurisdiction 
of Courts. SooCiV. PRO. CODE (1908), No. 112, 
37 C. 259. 

(8) Discretion exercised by Municipal Com- 
mittee, when can be interfered with by Civil 
Courts. See MUNICIPALITIES, No. J, 6 N.L. 
R. 53. 

(9) Jurisdiction of Munsil! to investigate 
when the claim exceeds pecuniary limit of juris- 
diction. See Landlord and Tenant, 
No. 21, (>lrid. Oas. 131. 

(10) Mortgage debt — Decision of Special Judge 
— Alaintainability of fresh suit. See ACT 
1 OF 1903 (Bundklkwd Encumbered 
Estates), No. 1,0 Tud. Gas. 104. 

(11) Fixed rateteuancy — Jurisdiction of Civil 

Court to declare title — . Sec A(;t H OF 1901 
(AGRA Tenancy), No. 12, 7 A.L.J. 058. ■' 

(12) Transfer of decree passed by Civil Co^irt 
for execution to a Rent Court. See EXECUTION 
OF Decree, No. 17, 13 0.0. 119. 

(13) Partition among joint tenants — Jurisdic- 
tion. See RES JUDICATA. No. 11, 7 AJj.J. 
918. 

(14) Partition of estate by Deputy Commis- 
sioner — Control of Civil CourLs. See ClV. PliO. 
CODE (Mysore), No. 17, 16 AI.C.C.R. 139. 

(15) Title, suit for— Jurisdiction. See AcT 
VIII OF 1870 (BENGAL ESTATES PARTITION), 
No, 1, 37 C. (i02, 

(16) Suit to correct or alter entries in record- 
of-rights — Suit for other reliefs— Jurisdiction. 
See ACT VIII OF 1886 (BENir.AL TENANCY). 
No. 43, 7 Ind. Cas. 340. 

(17) -See \CT TIT Ol' 1901 (U. 1’, LAND 
REVENUE), No. 13, 7 A.L.J. 1150. 

3.— Of Civil and Rev. Courts. 

(1) Suit by laiullord for of land 

held by a deceaned occu]ki}icy tenant^ from a 
imrtgagee of his occupancy rights — Cogniz- 
able by Civil Court — Punjab Tenancy Act 
(X VI of im), 8s. 59 (:/), 100. 

Where an occupancy tenant having mort- 
gaged his occupancy rights died without heirs, 
and the landlords brought the suit for posses- 
sion, 
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Jurisdiction— (Continued). 

3.— Of Civil and Rev. Courti — (Contd.). 

held that tho suit was one for possession of 
land which was mortfi^agod by tho occupancy 
tonant, on tho ground that the occupancN* 
rights, and consoquontly tho mortgage rights, 
hav^ been extinguished by the death without 
heirs of the orcupaiicy tonant, and was cognis- 
ab ?(3 by Cisdl ('oiiL't (a). Qadu v. Buland Khan 
and others. 9 P.tt. 1910 -7 P.W.R. 1910- 
7 Ind. Oas. 255 -9 P.L.R. 1910. 

SC'.OTT-SMITH, .1. 

Rcfe.enre : -K8 P.K. 1894, D. 

(2) Jurisdiction —Suit hif occupancy tenants 
object iiKj to tlu‘ correctness oj an entry in 
the Record of Rights — Relating to enhance- 
r, lent of rent— Punjab Tenaiuy Act, XVI 
of 2bb/\ Ss. .'i and 100- ‘Punjab Rand 
Revenue Act. XVII of 1867. S. 

Held, that a suit by occupancy tenants for 
a declaration under S 45 of the Punjab 
Tjand Rc venue Act. that they, as occupancy 
tenants under S. 5 of Act XVI of 1887, are 
not liable to pa>' the enhanced rent accord- 
ing bo :i fresh entry in tho Record of Rights and 
th;it such entrv is wrong, is cognizable by a 
Oivil and not a Revenue Court (a). Rahmun 
V, Hasham, 103 P.W.R. 1910-73 P.R. 1910 
-7 Lnd. Cas. 717 = 144 P.L.R. 1910. 

Arthur Ukid, c.j. 

References:— (a) C. 2.5 P.R. 1889, F,; C. 89 
P.R. 1895, IHss. from. 

(3) Jurisdiction^ exclusive of Revenue Courts 
— Suit for declaiation in Civil Court that 
n decree of Revenue Court is void for irre~ 
qularity ■ Maintainability of. 

A suit cannot i>e maintained in the Civil 
Court for a declaration that the decree of the 
Revenue Court, in a matter in which that Court 
has oxclu.sivc jurisdiction, is void and ineffec- 
tn.il on the ground that the proceedings of that 
Court were contrary to law (a). UmanShankap 
Y. Bhagwan Din, 7 A.L.J. 1004. 

Banrrji, j. 

Reference : -(o) 21 A.W.N. 49, F. 

(4) Mortgage- Usufructuary — Kxpiaprietary 
tenancy — Colhisive relinquishment by the 
mortgagor tenant, effect of. on mortgagee — 
Kjectment of mortgagee — Revenue Court 
jurisdiction — Suit for declaration that 
relinquishment was collusive — Civil or 
Revenue Court's jurisdiction, 

A suit for tho declaration that a compromiso 
entcrod into between the zamindar and the 


Jurisdiction— (Continued ) . 

3.— Of Civil and Rev. Courti— (C'o7ifd.). 

original ex-proprietary tenants for the relin- 
quishment of the holding, w'as collusive, and 
not binding upon the mortgagee from the 
tenants, would lie in a Civil Court 

A Revenue Court has no jurisdiction to eject 
a mortgagee from an ex-proprietary tenant, and 
if the ex -proprietary' tenant, during the subsist- 
ence of the mortgage with possession, rcliti' 
quishes his holding to the prejudice of his 
mortgagee, his rciinqiiishment, so far as the 
mortgagee with po.ssossinn is concerned, is 
inoperative. Ramdharl Ral v. Ramdhari Rai, 
2 Ind. Cas. 4.56 = 7 A.L.d. 305. 

Karamat Hussain', j. 

Heferemel -A.W.y. 1904, p. 170. R. 

(.5) Rengal Fjstntes f^nrtiiinn Act (V of 1897. 
R.C.). Ss.r>I. .'iJ. .55, .56, 119 -Civil Pro- 
cedure Code (Act, XTVof /88Sf). Ss. rVJO. 
lit* I — Partition *by Revenue authorities — 
Jurisdiction of Civil Court to set aside. 

A Civil Court has no jurisdiction in setaside- 
a partition made by tho Revenue authorities, 
on the ground of a defect in, or erroneous exor- 
cise of, jurisdiction, without any issue of fraud' 
or wrongful loss caused to the parties by reason 
of such error. Glrwardhary Singh v. Bachir 
Singh, 5 lnd. Cas. 164. 

ilOTiMWOOD .and CHATTERJRR, .f.J. 

References 17 C. 590 ; 17 I.A. 40 ; 9 A. 191 
(P.C.); 1.3 I.A. 134, R. 

(G) Jurisdiction — Suit to set aside decree of 
Revenue Court— Matters within e.rchisive 
jurisdictum of Revenue Court. 

A Cdvil bourt has no p«Aver to interfere with 
decrees of the Revenue Court, which have been 
pijtssed in matters exclusively within the juris- 
diction of the latter Court. Chiranji Lai 
V. Kehri Singh, 7 A.L.J. 810 = 6 Ind. Cas. 891. 
STANU.0Y, .nnd GRIFFIN, .T. 

References S.A. 88.3 of 1906 ; 20 A. 2.37, R. 

(6-al Partition — Rei'enue free land — Reve- 
nue and Civil Court — Jurisdiction. 

A suit for the partition of a revenue-free plot 
and for the union of the same into a separate 
nmhal can be entertained only by a Revenue 
Court. MuBBaniniat Hajara Blbi v. Lala Lai 
Chand, 8 Ind. ('as. 149. 

Knox and Griffin, j.j. 

Referencds:—10A.b. F; A.W.N. (1905), 197, 

D. 

(6-6) Rent-free grant —Proprietary title — 
Jurisdiction. Sec ACT IT OF 1901 (AORA 
Tenancy), No. 13, 6 Ind. Cas. 426. 
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Jurisdiction ^(Continued ) . 

3.— Of Civil and Rev. CourtB— (Co7u:2d.). 

(7) Under>proprie6ors — lllcg.ilojoctment. See 
ACT XXII OF 1886 (OlJDH RENT), No. 4. 
13 0.0. 188. 

(8) Mortgagor and mortgagee — Relationship 
of landlord and tenant — Suit by mortgagee for 
possession— Jiurisdiction. See Landlord and 
TENANT, No. 30, 110 P.W.R. 1010. 

(9) Suit for possession of land. Jurisdiction. 
See ACT III OF 1895 (MADRAS HEREDITARY 
Village Offices), No. 5, 5 ind. Cas. 336. 

(10) Partition of Shamilat land. See SllA- 
MILAT, No. a, 3 P.L.R. 1910. 

(11) Suit for ejectment in He venue Court — 
Class of tenancy determined— Subsequent .suit 
in Civil CcuL't — Not iiiainiainablo. Sec ACT 11 
OF 1901 (AGRA Tenancy), No. lo, 7 a.L.J. 
565. 

(12) Partition proceedings completed Main- 
tainability of civil suit to disturb decision in 
those proceedings. Sec ACT III OF 1901 (U.P. 
LAND Revenue), No.s. U and 12 , 6 Ind. Cas. 
-GS8 and 6 Ind. Cas. 697. 

(13) Alienation of occupancy right.s by tenant 
— Alienation declared void at the instance of 
.landlord — Tenant’s right to recover possession 
from landlord— Jurisdiction. See LANDLORD 
AND Tenant, No. 53*o, 8 Ind. Cas. 733. 

- —4.— Of High Courts, 

(1) Jurisdiction’— Practice — Suit cognizable 
by Small Causes Court IrowjlU in llujk 
Court — Non-joinder — Contract of sale 

made subject U^rules of liicc MercJuints 
Association — Hale ousting Jurisdiction of 
Court oj IjOw — R ule providing for fixing 
vaida rate of goods fof purpose of ascertain- 
ing differences in case of non-fulfilment of 
contract— Suit by buyer for damages for 
non-delivery — Plea that no damages recover- 
able having regard to rate fixed — Allega- 
tion by plaintiff that rate fixed was not 
binding inasmuch as the rules were not 
observed — Construction of rule — Principal 
and Agent — Agent's power to hind his prin- 
dpal to arbitration— Indian Contract Act 
( IX of J 872), S, 93—Sale—Teiuler. 

The Bom by United Rice Merchants Asso- 
ciation was a commercial body of ‘•which most 
of the principal rice merchants in Bombay were 
members. Its rules were printed and circulated 
and they prescribed a certain form of contract 
.which was very generally used in Bombay. 


J urisdiction - - ( Cont in u ed ) . 

4. — Of High Courts — (Continued), 

By these rules a Sub-Committee was nomin- 
ated to decide all disputes which may arise as 
to contracts and do all other biisincs.^ relating 
to contracts. It was also provided that the ox 
elusive authority ” to decide all such disputes 
.should bo the said Sub-Comniittoc and the 
Association, and that no party should bo at 
liberty to go to Court with rospeet to any matter 
connected with such contracts except to enforce 
the decision of the Sub-Committee and the 
As.sociation. It was further provided that the 
Sub-Committee should keep a record of the 
daily rates and, on the last d.iy of the vaida, 
should lix the rauia rate (i.e., the market rate 
of the day), on the basis of which differences 
should be calculated which became payable iu 
cases in which contracts were not carried out. 
'I’he plaint ills who were rice merchants in 
Rangoon wore not members of the Association, 
but they employed agents in Bomb.iy, who 
were members, to purchase rii.e for them and 
on the 2lth November, 1906, theso agents 
lx)iight from the defendants 1,340 bags of rice 
at Rs. 9 per bag deliverable at the raida of 
Magshir Sud, 1963 (i.c., from the iHth Novem- 
ber, 1906, to 30th November, 1906). The con- 
tract which was in the printed form framed 
under the rules as above mentioned eontaJnod 
the following clause ; “ This contract is made 
subject to the rules of the Bombay United Rico 
Merchants Association. Mach party is bound 
to act in accordance with the .same.” For 
delivery at this vaida a large number of the 
members of the Association had made contracts 
of sale. The plaintiffs and a few others were 
purchasers and they wore apprehensive that, in 
setting the vaida rate, the interests of the 
buyers would bo disregarded in favour of those 
ot the sellers. They accordingly wrote to the 
President of the Association, calling upon him 
to HOC that no interested person was allowed to 
act on the Snb-Committec for fixing the vaida 
rate. Tii accordance with the practice, a 
general meeting of the A.ssociation was held on 
the 30th November, 1906, at which after dis- 
cussion a special Sub-Committee was appointed 
to fix the rate, consisting only of three persons 
one of whom was not a member of the standing 
Sub-Committee, and another of whom had large 
contracts of sale due at this vaida. This Sub- 
committee fixed the rate .at Rs. 8-11-0 per bag. 
The plaintiffs alleged that it should have been 
fixed at Rs. 9-2-0 or Rs. 9.4-0 per bag which 
was the real market rate of the day ; that the 
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Jurisdiction-— (Continued ) . 

4.— Of High Courts — {Cmtimied). 

rate fixed was dishonestly fixed in the interest 
of sellers ; *chat the Sub-Committee was not 
constituted accordiug to the rules, two members 
of it being ineligible, one because he did not 
belong to the standing Sub-Committee, and the 
other because lie w.is interested in fixing a low 
rate, and they contended that for these reasons, 
inter alia^ thc> wore not bound by the rate 
fixed. They had duly demanded delivery of 
the rice contracted for, and the defendants 
failed to give delivery and the plaintiffs now 
sued for the difFerence between the contract 
price (Rs. 9) and the market price on the doth 
November, 190G. The sum claimed as damages 
was less than Rs. 1,000, 

The defendants pleaded : — 

(1) That, having regard to S. 15 of the Civil 
Procedure Code (XIV of 1882) and S. 18 of the 
Prcsidancy Small Cause Courts Act (XV of 
1882), the suit was not maintainable in the 
High Court. 

(2) That certain .illcged partners of the plaint- 
iffs not being parties to the suit, it should bo 
dismissed for non-joinder. 

(3) That, having regard to the rules, of the 
Association which providfjd a remedy in case 
of disputes among its members and forbade 
their going to law, the plaintiffs were precluded 
from suing at law, at all events, until they had 
exhausted the remedies provided by the rules. 

(4) That the plaintiffs were bound by the 
vaida rate fixed by the Sub-Committee appoint- 
ed by the Association. 

Held, (1) That the High Court has jurisdic- 
tion and that the suit should proceed, subject 
to the provisions as to costs, contained in S. 22 
of the Presidency Small Cause Courts Acf (XA^ 
of 1882). 

(2) That the alleged partnership was proved, 

but nevertheless the suit could not be dissmis- 
sed for non-joinder. • 

(3) That the pl iintiffs were entitled to sue 
at law, notwithstanding the provisions contain- 
ed in the rules of the association requiring all 
disputes to be submitted for decision to the 
Association and restricting the right of members 
to sue each other. 

(4) That, at the meeting of the Association 
held on the 30th November, 1906, the plaintiffs 
(through their agents) had consented to the ap- 
pointment of a Sub-Committee of three persons 
to fix the vaida rate, and that they were there- 
fore bound b}' the rate thou fixed. 


J urisdictlon — ( Continued), 

4.~0f High Courts— {Concluded). 

Any stipulation, that the award of an arbitra- 
tor shall be accepted as final, restricts the 
rights of contracting parties to invoke the aid 
of the ordinary Courts and to that extent is 
void. 

The effect of S. 28 of the Indian Contract 
Act (IX of 1872), S. 21 of the Specific Relief 
Act (I of 1877), read with the related -ections 
of the Indian Arbitration Act (IX of 1899), and 
of the Civil Procedure Code dealing with arbitra- 
tion, is, that a person may not contract himself 
out of his right to have recourse to Courts of 
law, but that, in the event of any party having 
made a lawful agreement to refer a matter of 
difFerence to arbitration as a condition prece- 
dent to going to law about it, the Courts will 
recognise the agreement and give effect to it by 
staying proceedings in the Courts. Mulji Taj, 
Singh V. Ransi Devraj, 11 Bom. E.R. 273 - 
34 B. 13 = 3 Tnd. Cas. 837. 

Beaman, j. 

(2) Itctr'ml — Setting (t Hide order of discharge 

— Presidency Magistrate — Criminal Proce- 
dure Code {Act V of /89fi). Ss. 487, 

439— Charter Act (21 and 26 Tic. S. JOi, 
S, 16). 

The night Court has full power under the 
Criminal Procedure Code to set aside an order 
of discharge passed by a Presidency ^Tagistrate 
and to order a further inquiry (a). 

Interference under S. 15 of the Charier Act 
is limited to case.s where there is an error that 
affects jurisdiction, either a want of jurisdiction 
or a refus^j of ^'urisdiction, or an illegality in 
the exercise of jurisdictioh (b) . Ma^ik Pratap 
Singh Y. Khan Mahomed, IJ C.L.J. 50-= 13 
C.W.N. 1221-3 Ind. Cas. 861=10 Cr. L.J. 
385-36 C. 994. ' 

COXE and RYVKS, J.I. 

Jleferences 15 C. 608 ; 26 C. 746 ; 27 

B, 84, J'.; 6 C.L.J. 706; 3.3 C. 1882 ; 27 C. 
126, DissenUit from, (b) 1 All. 101; 26 C. 74, h’. 

(3) — to grant probate and letters of adminis- 
tration— Original side of High Court — Property 
not situate within jurisdiction. See ACT A' OF 
1881 (Probate and administration), 
No. 11, 37 C. 224. 

(4) Reference of question of Court foe — ^Juris- 
distion of Division Bench to hear. See COURT 
Fees act. No. 3, 7 A.L. J, 842. 

(5) Application for sanction to sell wahf pro- 
perty — Jurisdiction — Procedure. See MahOME- 
DAN LAW (AVAKF), No. 6, 7 Ind. Cas, 33. 
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Jurisdiction — (Continued ) . 

- — S.—Of Rent Gourti. 

Payments on account of maintenance — 
Suit in Rent Court — Jurisdiction. See OUDH 
TALUKDAR, No. 1, 7 A.rj.J. 41. 

5-a-Of Revenue Courts. 

Punjab Tenancy Act (XVI of 1887), S. 77 
(5) (Sy^Suit against co-sharer for slutre 
of sale-proceeds of trees grmoing in joint 
holding — Jurisdiction of Revenue Courts — 
Denial of plaintifTs title by defendant, 
effect of — Claim decided by wrong Court — 
Effect. 

A suit brought against a co-sharer, for a share 
i>f the sale-proceeds of certain trees growing in 
joint holding, falls under cl. K of S. 77 (3) of 
the Tenancy Act, and the Revenue Courts alone 
have jurisdiction to deal with such a claijii (a). 
'Uhe mere fact that the defendant in such a ca.se 
denies the plaintiff's title as a co-sharer cannot 
affect the question of jurisdiction. 

Where a decree has been passed in respect of 
a claim by a Court having no jurisdiction, the 
decree shall be set aside, and the plaint shall 
be ordered to be registered in thcj proper Court 
(b). Sultan Y. ShuF Muhammad, 62 P.H. 1910 

C Ind. Oas. 939. 

RATTIOAN, .1. 

References (a). 25 P.R. 1909, h\ and 119 
P.R. 894, H, (b) 25 P.R. 1909, R. 

(2) Punjab Tenancy Act (XVT of I Hb?), S. 77 

(3) (h) — Suit for possession by landlord 
against transferee from occupancy tenant 
after tenant's death. 

A suit by the landlord of an* occijpancy hold- 
ing to dispossess a transferee from the occupancy 
tenant after the occupancy tenant’s death is 
exclusively cognizable bjr a Revenue Court. 

The application of S. 77 (3) (h) is not ex- 
pressly confined to cases in which the transfer is 
bad ab initio ; the language used is wide enough 
to equally cover cases in which the right to 
dispossess has occurred on the hapixining of an 
event subsequent to the transfer. Chhangu v. 
Muhommad Baksh, 8 Ind. G:i.s. 006. 
KENSINGTON and RATTIGAN, JJ. 

References 9 P.R. 1910; 7 P.W.R. 1910 ; 

9 P.Ij.R. 1910 ; 6 Ind. Cas. 255, oV&rruXed, 88 
P.R. 18^^, follmoed. 

(3) See ACT I OF 1908 (MADRAS ESTATES 
LAND), No. 1, 8 M.L.T. 287. 

(4) Recorded co-sharer — Question of title — 
Jurisdiction. See ACT II OF 1901 (AGRA 
Tenancy), No. 23. 6 Ind. Cas. 703. 


J urlsdlctlon — (Coitcluded), 

— 6.— Of Small Cause Courts. 

(1) Suit f(n' recovering share in the produce 
of immoveable property is coifnizable by the 
Court of Small Causes — Practice — Proce- 
dure — Civil Procedure Code ( V of 1908), 
S. I. 

A suit for recovering a share in the produce 
of immoveable property lawfully collected by 
the defendant is not a suit for possession of 
immoveable property or for recovery of interest 
in such property, but it is a suit for moneys 
had and received to the plaintiff’s use, and, as 
such, it is cognizable by the Court of Small 
Causes. Maharana Shri Davlatslnghji v. 
Khachar Hamir Mon, 11 Bom. L.R. 1330- 
.34 B. 171-=4 1iid. Cas. 8:30. 

Sco rr, and Heaton, .f. 

Reference : — 17 Bom. 42, F, 

(2) Small Cause Court — Jurisdiction — Suit 

for ’ hittalu ’ kundny a - Re vcntie Manual, 
U. — Civ. Pro. Cotie, S. 37 — Recognised 

agents, 

A suit, which is neither for cnbancemont nor 
for abatement of lent, but merely one for 
recovery of '** kandayam ” or rent newly levied, 
is cognizable by a Court of Small Causes. 

An agent appointed under r. 23 printed at 
page 2*28 of the Mysore Revenue JManual is 
not a roeognised agent within the moaning of 
S. 37 of the Civ. Pro. Code, and he has, there- 
fore, no power to sue on behalf of his co-sharers. 
Nagarajaiyav. Janardaniengar, 15 M.C.C.R. 
150. 

KRISJINA RAO .iiid SElTiUR, .J.J. 

(:3) Suit for damages for cutting trees — 
Defendant alleging non existence of trees. Sec 
Act IX OF 1887 (PJIOVD. S.C. COURTS), 
No. 15, 5 Ind. Cas. 322. 

(4) Malicious prosecution — Suit for damages 
— Jurisdiction — Judge invested with Small 
Cause jurisdiction trying suit under his ordi- 
nary jurisdiction — Appeal, doe MALICIOUS 
Prosecution, No. :3, 16 M.C.C.R. 154. 

(5) See Small cause court. 

Khanadamad. 

Appointment of future — Validity. See CUS- 
TOMS (PUN.JAB— -INHERITANCE AND SUCCES- 
SION), No. 6, 2 P.R. 1910. 

Kharaoh-l-pandan . 

Sse Mahomedan Law (General), No. l, 
14 C.W.N. 865. 
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Kolia. 

Status of. See Customs (Punjak—:mah- 
HIAOE), No. 1, 79 P.R. 1910. 

Koaalai. 

— attached to one house but ovorhangiii>; the 
f^round of adjoining house — Rights of owners 
* of both houses. See EASKMKNT, No. 5, 8 
M.L.T. 122. 

Kuri, 

See Chit Fund, No. l, 8 Tnd. Cas. 510. 

Lachea. 

(1) l^feaning nf . Sec CO SHAUKUS, No. 8, 
7 fiid. Cas. 772. 

LakhiraJ. 

Presumption tas to land being — . Sec 
Regulation XXV ov 1802 (Maduas), 
No. 1. 20 M.L.J. 728. 

Lambardar and Co-sharer. 

(1) Central Vrovinces Tenancy Act ( IX of 

IHUH), S. 01, cl. (‘2) -'Central Vrovincea 
Land lieveniie Act (XVTTT of S. 4 

cl. (11), — Tijimbardar, — Hiyht of lam- 

hardar /o alone for ejcctvtfut of a trea- 
pasHcr, 

Although a lambardar n*prosentH the body of 
co-sharers in their dealings with (lovernnicnt for 
certain purposes, he is not alone entitled to 
bring a suit to eject a trespasser. Nilmoni 
Ountia v. Jogendra Giintia, 0 Lnd. Oas. :189. 
Rrett and SHAKEUDDIN, JJ. 

Reference : — 13 C.P.Jj.H. 113, R. 

(2) Rujlits of lambardar — l,ease of timber 

bearing common land — Wajib-ul-.arz — 

Constructio^i, 

A lambardar has no authority to ordinarily 
grant leases of timber-bearing common land of 
the village to lessees, for the purpose of ha\1ng 
the timber cut and converted into charcoal. 

Where a \Vahji-nl-ar 2 provided that each co- 
sharer managed the parti land in his path, and 
the lambardar i\\c aham Hat, held, that the lam- 
bardar had no power to lease the timber- bearing 
common land and authorise the lessee to cut 
the timber. Jftgannath Prasad v. Rustam 
All, 7 A.L.J. 827 ”7 Ind. Cas. 98. 

Stanley, c..i. and (Uuffin, j. 

(3) Agra Tenaticy Act {II of 1001), S. 15U — 
Lambardar— Re^mme ration, rights to — U. 
P. Latid Revenue Act (III of 1901), 
Ss. 144, 234 — Ijambardar’s remuneration 
not depende^xt oxi the collection and payment 
of revenue alone— Interest on lambardari 
dues 7tot allowed. 


Lambardar and Co-sharer — (Concluded). 

Under S. 159 of the Agra Tenancy Act, 1901 , 
a lambardar is entitled to sue a co-sharer for 
the recovery of his remuneration. 

A lambardar is entitled to his remuneration 
even though the-co-sharcr has himself paid the 
revenue into the Government treasury. 

A lambardar is not entitled tor interest on 
his foes. BhoJ Raj v. Srigopal, 7 Tnd. Cas. 
647. 

Bankk.ji, j. 

(4) fleet of S. 90, Trusts Act. See AuT J I OK 
1882 (TitUSTS). No. 3. 0 N.L.K. 12. 

Land Acquisition Act. 

See \CT I OF 1891. 

Land Acquisition Regulation (Mysore). 

Part III — huorrevtnes'i of awaid — Bunlcii 
of ptoof. 

Whore there is a reference to the Court 
under Part III of the KcguUtion, the burdoi 
of proving the incorrectness of the Deputy 
ComruKssioncr’s award lies on the objector. 

Ill assessing the amount of (!onipens.i.tion 
payable when land is acquired, the probable 
use to which such land might be put is an 
element to be taken into consideration ; but 
the burden of- proving “ probability” lies on 
the .applicant. Yeerabhadrappa Chetty v. 
The Deputy Commissioner of the Bangalore 
District, 15 M.C.C.il. 77. 

STANLEY ISMAY, G.J. and NANJUN- 
DAYYA, J. 

Landlord a\id Tenant, • 

(1) Agreement — Stipulation to recognise ten- 

axicy — Rxistenre of right — Effect of ngrec- 
hient. ‘ 

Where the nlaintiffs, in taking settlement of 
certain lands from Government, expressly sti- 
pulated that they would be bound to recognise 
the rights of the intermediate holders, subor- 
dinate holders, raiyats and others as recorded 
in the settlement papers. 

Held, they were bound to recognise rights so 
recorded, oven if such rights wore incorrectly 
recorded and had no real existence. Chandra- 
monl Mohantl v. Manmatha Nath Mitter, 11 
C.L.J. 68 = 6Jnd. Cas. 301. 

BANRRJEE and PRROITTER, JJ. 

(2) Enhancement of rent — Improvement — 
Onus — Bengal Tenancy Act (VIII of 1885), 
S. 29. 
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Landlord and Tenant— (Con^ime^d). . 

Where a landlord sues for enhancement at a 
rate emorc than that indicated in S. 29, cl. 
(c) on the ground of improvement, it is incum- 
bent on him to shew that the improvement has 
been effected and that it exists and substan- 
tially produces its estimated effect in respect 
of the holding. Rama Nath Hudati y. Jote 
Kumar Muftherji, LI G.Tj.J. 1 = 2 Ind. 4 Cas. 
660 . 

JKNKINS, (J.J., and MOOKEIUEE. J. 

(3) Jjenst^-deed — Possession of lands leased — 
Entire e.rtent not put in possession of lessee 
— ProiHn tionftte reduction of rent for lands 
not (jiven /iossession of — l^aynient of tr/iole 
rent under protest, whetlier a rohnitary 
payment — Recovery of. 

A tenant was not put in possession of all the 
lands included in the lease, but as the lease 
contained a condition, according to which if, 
the full rent wore not paid in any year, the 
tenant could be evicted from the whole land, 
and the lease forfeited, the tenant paid under 
protest the full amount due as rent for three 
years. Held, the payment of the whole rent, 
ill view of the threat held out by this condi- 
tion, could not bo regarded as a voluntary 
payment, and thiit the tenant would be entitl- 
ed to recover the amount so paid. Ghanta 
Ramanna y. G. Narayanasamy Naidu Garu, 
Receiver, Naidadavole Estate, 7 ?iI.L.T. 52 
= 5 Ind. Cas. 712. 

MIIjIjKK and SANKAKAN NAIU, J.J. 

(4) lUirties -Objection ns to defect of paitics 
— Failitrc of plaintiff's attempt to defeat 
ohjeciion — Proffer in secomi appeal to Join 
party, not to be allowed — fjandlotd and 
tenant — Rent, suspension of •— Substantial 
interference by landlord with tenant's 
enjoyment. 

An objection as to defect of parties in a rent 
suit was taken in the written statement and 
was pressed throughout the litigation. The 
plaintiff tried his best to defeat the objection 
on the allegation ‘ that the person named by 
the defendant was not interested, in the share 
of the tenure in respect of which rent was 
claimed. Upon the facts found he failed to 
establish that case. 

Held, that, in socond appeal, the plaintiff 
•could not bo permitted to turn round, to make 
a new case, and to have that person joined as a 
party defendant, and that his suit must fail. 

When a landlord interferes substantially with 
the enjoyment by the tenant of the demised 
48 


Landlord and Tenant— (Coh/ in ned). 
property, the tenant is entitled to a suspension 
of rent during such interference, even though 
there may not be actual eviction. Therefore, 
whore the landlord interferes to any appreci- 
able extent with the collection of rent by a 
tenure-holder under him, he is not entitled to 
get any rent from the ten ore- holder. RasBes- 
wari Chowdhurani v. Rajah Sir Sourendra 
Mohun tTagore, 5 Ind. Gas. 105-^11 C.Tj.J. 
GOl. 

MOOlxERJEE and TEITNON, J.J. 

References 16 W.R. 230; 2{ (’. 290 ; 5 C. 
W.N. 353, Rel. on ; 28 C. 188 ; 13 W.R. 338 ; 
34G. 191;2 Ind. Gas. 123; 13 C.W.N. 702; 
9 G.L.J. 585 ; 2 Ind. Cas. 109, 30 G. 856 ; 9 C. 
Ji.J. 57R ; 13 C.W.N. 853; 4 Ind. Gas. 63 : 9 C. 
L.J. 595 ; 9 C.W.N. S7l, It. 

(5) Landlord and lauuit — Sad for eject nicnt 
— Denial of laiullord's tide — Forfeiture. 

Where the defendant in a suit for rent 1)> 
the plaintiff, his landlord, had denied his title 
and elaimod to hold under a third party. 

Helii that in a suit by tho lamllord fur ojert- 
meiit of tho defendant as a tre.spasscr, the 
defendant was debarrod from pleading his 
tenancy and claiming to hold pos'^ossion lUi 
that ground. Sheik Miadhar v. Rajani 
Kanta Ray, 14G.W.N. 339— 5 fnd.Cis. 70 h. 
Clfri’TY and KICHAHDSON, J.J. 

Referemes .—2 C.W.N. 755 ; 0 C.W.N. 575 ; 
3 G.L.J. 201 ; l.J^.R. ;U C. 922, F. ; 9 C.W.N. 
928, D. 

(6) Suit for possession on dvj laration of Htle 
— Non-trnnsferahle holding, transfer of. by 
tenant — Non-rcf orpiiiion of transfer by 

, hnullord — Surrender of holdiny by old 
tenant acceptance of, by landlord — Settle- 
ment of holding with new tenant — Trans- 
fer, if 071 incumbrance — Bengal Tenant :, 
Act{VT[T of JfiS4), S. fi*i, Snb-Ss. (6) and 

(7) *"lncumbranc.e," inenning of. 

Whore a non-transferable holding or a por- 
tion of it is sold, tho limitation of the interest 
of the transferor, so far as tin* portion transfer- 
red is concerned, amounts to an absolute 
extinction of his right in that land, as between 
himself and the new tenants with whom the 
landlord, on accepting a surrender from the 
old tenant, the transferor, settles the holding. 

Tho transfer is not a limitation of the ten 
ant’.s interest, but a complete extinction of bis 
interest in tho portion transferred and does 
not come within the meaning of the word 
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Landlord and Tenant— (C(m^i7med). 

“ incumbranco” as used in S. 86, Sub-Sections 
(G) and (7) of the Bengal Teinincy Act (VIII of 
1885). Tomiiuddin Khan v. Khoda Nawas 
Khan, 11 C.L.J. 16=14 C.W.N. 2‘29. 
CABPEUSZ and DOSS, J.T. 

• Reference .-—S C.W.N. 13, R, and Kxyl. 

(7) Substantial interference bi/ landlord with 
enjoyment of holding by tenant — Tenant, 
when entitled to suspension of rent — Bona 
fide interference, what is. 

Where there is substantial interference by 
the landlord with the lenaTit’s enjoyment of 
his tenure, even though there is no complete 
eviction, the tenant is entitled to suspension of 
rent for the period during which there was 
such interference (n). 

J purchased in auction a dm putni with 
power to annul incumbrances, and served 
notice to quit on the sepiitiiidars who refused 
to yield possession. On J, attempting to take 
forcible possession, criminal proceedings ensued 
as a result of which the sepntni was attached 
under S. 14(1, Or.P.C., on the 3rd October, 
1002. The land attached was subsequently 
let out to ijaradar who paid rent to the putni- 
dar and deposited certain sums as ijara rent 
in the Gollectorate. Some of these sums 
deposited were withdrawn by J a.s durputnidor. 
Ill 1006 the sepntnidars obtained a decree 
establishing their title and in pursuance 

of that decree withdrew some of the ijara rent 
that was deposited in the Collectoratc. In a 
suit for rent by J against the sepubiidars for 
the period during which the property was 
under attachment : 

//(•fd— That the circumstances constituted 
substantial intorfcroiice by the landlord ^'ith 
the tenant’s enjoyment of his tenure such as 
disentitled him to recover rent for that period. 

Held — on the facts of the case, that it was not 
such bona fide interference without prejudice . 
to the tenant as would entitle the landlord to 
receive rent (/>). Mahomed Jeaullya Mean v. 
Sukheannessa Bibi, 14 C.W.N. 446-= 5 Ind. 
Cas. 382. 

CASPERSZ and DOSS, JJ. 

References (a) 13 W.R. 338; 24 G. 296; 
28 C. 138; 5 C.W.N. 353, discussed, (b) 12 
M.I.A. 244, D. 

(8) Valuation of suit by landlord for posses- 
si(yii of immoveable property against tenant 
— S. 7, cl. XI (c). Court Fees Act and 
Suits Valuation Act, S, 6. 


Landlord and Tenant— (Continued). 

Under 3. 7, cl. XI (c), Court Fees Act, a 
suit by landlord for the recovery of immoveable 
property from a tenant, including a tenant 
holding over after the determination of a ten- 
ancy, is valued according to the amount of 
the rent payable for the year next before suit, 
and the value for the purpose of jurisdiction 
will be the same under S. 8 of tho^Suits Vdlu- 
action Act. Ram Chand Y. Ram Sukh Das, 
27 P.R. 1910 = 30 P.W.R. 910 = 5 Ind. Cas. 910. 
Reid, o,j. 

References : - 50 P.R. 1890, F. ; 15 A. 63 and 
72 P.R. 1899, R. 

(9) Denial of landlord's title by tenant — 
Notice to guit — Whether tenant entitled to 
such notice. 

In the case of a tenancy terminable by notice 
to quit, the tenant, by denying tna landlord's 
title before the suit, forfeits or is held to waive 
his right to the notice. 

An allegation of right by purcha.se before suit 
in his written statement is evidence of denial 
of landlord's title before suit. Mayan Tharl- 
yakath Kathiyakuth Umma y. Ithikampa- 
rambil Kuthussa, 7 ^F.L.T. 173 ---'20 M.L.J. 
415. 

Miller and S.ankauan Naiu, jj 
References -11 M. 218, F.; 4 Ad. and EL 
784 and 10 B. and C. 816, It. 

(10) Title of stranger to half the holding set 
up — Maintainability of the plea— Failure 
to decide — Proper course — Revision. 

C executed a lease in favour of V and in V^s 

. c 

name. In a suit by V sgaiust C, C sot up 
the title of K in respect of half the premises 
held by him on lease. 

Held, oil revision, 'that, by the more fact 
that the lease was in the name of V, C was not 
precluded from setting up the title of K to half 
the premises ; 

and that the lower Court ought to have 
given a hading on the plea, and the suit was 
accordingly remanded to the lower Court. 

Chidambaram Velar y. Yelu Pillai. 7 M.L.T. 
177 = 5 Ind. Cas. 926. 

Miller, j. 

Reference : SI M. 461, R. 

(11) Landlord and Tenant— Adimny&varia 
tenure — Denial of landloi'd's title by one of 
the tenants whether works forfeiture in 
respect of other te^iants— Representative 
capacity — Agency. 
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Landlord and Tenant — (Continued). 

The family of defendants held the lands, in 
suit on Adwuiyavana tenure granted by 
predecessors of the plaintiff. The first defendant 
having asserted that it was her jenm, the 
plaintiff sued to recover the property : 

Heldt that the denial, by first defendant, who 
was not managing member of the family of 
defendants nor the agent of the other defend- 
ants, of the landlord’s title, did not work a . 
forfeiture as regards the other tenants, and 
that plaintiff was not entitled to recover on the * 
ground that the tenure had been forfeited. ! 
Imbichi Kandan'v. Kozhikot Kozhake Kovi- 
lagath Yiyathen Sree Devi aiias Valia 
Thamburath Avergal, 4 Ind. Cas. 875. 

Benson and Sankauan Nair, jj. 

(12) Occupaiirt/ tenant — Trees 5// ' 

tenant in village land — Right to sell — 
Consent of Zemindar — Custom. 

I 

As a general rule, a tenant, who plants trees ^ 
in the village land, not included in hi.s occu- | 
paucy holding, with the consent of the 
zemindar, cannot sell them without the per- 
mission of the zenwular. ' 

The property in trees growing in a tenant's 
holding is by the general law vested in the 
zemindar, and, in the al)8Qncc of special custom, j 
the tenant is not entitled to cut down and sell . 
such trees (a). | 

The fact that a few sales of trees have taken 
place without the consent of the landlord is not j 
sufficient to establish a custom (b), Jugdip ! 
Narain Singh v. Jokhan Ahir, 5 Tnd. Cas. | 
25G. , ^ j 

JOHN STANi5ey, C.J., and PlOGOT, .1, | 

References (a) A.W.N. (1899)73; 21 A, 
297; 10 A. 159, h\ J6) 30 A. 311; A.W.N. 
(1908) 1L2 ; 5 C.L.J. i5G ; 4 M.L.T. 109, F. 

(13) Co-sharer taking kabuUyat in respect of | 
his share — Rent decree, ez-ecution purchase | 
under — Priority of title — Purchaser under* \ 
mortgage decree against holding — Jknigal , 
Tenancy Act {VIII of mr>), S, 3,vl.(V) ; 
and Sch. Ill Art, 3 — Holding'"— Spe- 
cial limitation — Dispossession by auction- 
ptircltaser, not incapacity of landlord. 

P held 7 bighas of joto at a jamma of Rs. 9. j 
The defendants, who were 4 annas landlords, ; 
took from P a kahuliyat in respect of one fourth j 
of the land, the boundaries given being those of 
the 7 bighas: 

Held, that the defendants must be considered 
as fractional co-sharers, and not the IG annas 


Landlord and Tenant — (Continued)* 
landlords in relation to P; that, when they 
obtained a decree for arrears of rent against P' 
and purchased the one-fourth of the land in 
execution, they did not acquire an indefeasible’ 
intere.st in the land, so as to have a priority of 
title against the plaintiffs, who were purchasers- 
in execution of a decree on a mortgage prior 
to the defendant’s purchase (u). 

Held, also, that, as the defendants dispos- 
sesscii the plaintiffs, not in their capacity of 
landlords but as auction-purchasers, they could 
not claim the aid of Art. 3, Sch. ITT of the 
Bengal Tenancy Act and the benefit of the 
special limitation of two years (6). 

Held, further, that the defendants were not 
entitled to raise the question of the transfer- 
ability of the holding, and to plead that 
plaiutiff.s had purchased nothing (c). Sarat 
Chandra Chatterjee v. lawar Chandra- 
Shaha, 5 Ind. Cas. 397> 

Chatterjee, j. 

References (a) 1 C.W.N. 521 ; 25 C. 97 ; 2. 
G.W.N. 44; 26 C. 917; 2 C.W.N. 690 and 2 
C.L.J. 10, n. (6) 2 C.W.N. 176; 6 C.W.N. 
333; 5C.L.J. G50; 11 C.L.J. 20; 14 C.W.N. 
71 ; 6 Ind, Cas. 39, R* (c) 4 C.W.N. 679 ; G C. 
W.N. G24 ; 11 C.W.N. 76 ; 11 C.D.J. 20 ; 14 C. 
W.N. 71 ; 6 lud. Cas. 39, /i. 

(14) Miilgeni tenant — Right to ciitdoicn trees 
— Occupancy tenant and lessee — Relative 
positions of — Transfer of Property Act, 
applicability of. 

Though the Transfer of Property Act does 
not apply to agricultural leases, the Court is 
entitled to act upon the.aualogy of the Act (a). 

A mulgcni tenant is not entitled to cut down 
t^ees (jack trees which are both timber and 
fruit trees), and the landlord is entitled to 
damages therefor. 

An occupancy tenant is not a lessee. And 
whatever rule of law may be applied with 
reference to the rights of an occupancy tenant 
to the trees on his holding, it has no application 
to the case of a lessee for a term or in perpetu- 
ity. There is no question of injury to the 
reversion in tbo former case, which is one of. 
divided ownership. Gangamma v. Bhom- 
makka, 7 M.L.T. 231-^5 Ind. Cas. 437. 

BENSON, O.C.J., and KRLSHNASWAMI 
TA’ER, J. 

References (a) 24 M. 47 (60)., i2. (6) 10- 
W.R. 419, I>. ; 30 M. 155 ; 21 W.R. 344 (346) ; 

8 A. 467 (475), R. 
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Landlord and Tenant— 

(16) ISutlding by tenant on cultivable land — 
Tnjmiction. 

Cultivable nangal land dues not become con- 
verted into a building site by the fact that it 
has not been cultivated as nangal for 30 years, 
and a tenant can be restrained by an injunction 
iVom building thereon. Meera Mohideen 
Rowthan y. Dubash Kadur. 7 M.L.T. 923 (S 
lud. Gas. 98G. 

BKNSON, and KUISHNASWAMl 

lYEJt, J. 

(16) Denial of landhnCs title prior to suit — 
Notice togmt — Necessity to give. 

Where a ti:iiant set up title in himself and 
denied the landlord’s title before suit, held, 
that the tenant was not entitled to notice to 
<liuit. Murugesa Mudaly v. SubrayaOramany 
.and another, 7 M.L.T. 211. 

WlllTli, C.J., and KUISHNASWAMl lYEK, 

. 1 . 

(17) OcctifMincy right not found — Presumption 
— Notif'e to quit — Landlord's t ight to ejects 

Where occupancy right has not been found, 
the tenancy must be presumed to be one from 
year to year. 

A. landlord is entitled to eject, after giving 
duo notice to quit. Grandrapu Sivayya v. 
Koppineni Yenkatratnam, 7 ^l.L.T. 350. 
Henson and kuishnasw ami iyeu, jj. 

Heferent'e M, 95, JJ* 

(18) Occupancy rujkts^ Succession- Sard- 
vorship—Iiccognition by landlord of right 
as heir of deceased tenant. 

When a person acquires a right of tenancy 
and joins with him his wife’s brother’s son in 
cultivation, on the lattcrs’s death, his agnates 
do not succeed to the holding as his heirs, fpr 
it was not acquired by their and the deceased’s 
common ancestor. They do not acquire the 
right by the landlord’s recognising it against 
the surviving tenant who was joint with the 
deceased. Sardar All v. Muhammad All, 23 
J?.L.R. 1910 = G Ind.Cas. 499. 

Reid, c. j. 

— 159 P.R. 1H79; 109 P.R. 1894 
(P.B.): 4 P.R. 1880, B,\ 7G P.R. 1907 S.C. 32 
P.L.R. 1908, D, 

(19) Jjcasc — lireach of coiulition — Forfeiture 
— Determination of lease — Acceptance of 
rent after suit — WJu'ther operates as a wai- 
ver of forfeit wre — Suit against tenant 
wUhtlrawn with liberty to bring fresh suitj 
effect of — Transfer of Proiwrty Act {IV of 
1SS2), S, 111. 


Landlord and Tenant— (Con^inzi^). 

Acceptance of rent by the landlord from the 
tenant, after the institution of a suit for 
eviction, docs not operate as a waiver of the 
forfeiture condition in the lease entitling the 
landlord to resume possession on breach of 
stipulations therein. 

The institution of a suit by the landlord to 
evict the tenant, which he withdraw^ with 
liberty to institute a fresh suit, is a dctornii- 
j nation of the tenancy under Si. Ill of the 
i Transfer of Property Act. Mazhoor Pudukudi 
\ Perundatta Yasudevan Nambudri v. Pudi- 
, yapurayil Paramban Moideen, G Ind. Cas. 

1 261. 

• SANKARAN N.\1R and AHnru RAH 13 I. 

.T.I. 

1 (20) Ttent, suit for -Paithd cfotion — Sus- 

I pension of icnt — Tenant recocerlng /•osse'*- 
I sion and mesne profits — Reclamation lea'^e 
' — yfesne profits, assessment, 

j Where the tenant has been dispossessed of 
! part of the lands leased to him, by a third party 

• to whom the landlord had given a lease of the 
I same land and assisted him in the dispo^'^ts- 
' sion, the landlord is precluded from suing the 

• tenant for rent of the period of such dispos'^c*;- 
sion, even though the tenant has reco\er 'd i 
decree for possession and mesne profits (rv). 

I 

! In respect ol lands from which the tenants 
! wore evicted, the landlord may look for pay- 
. ment of rent to the tre.spasscrs whom he induct- 
I ed into the lauds, and they may be entitled, 

. if they have actually paid him rent, to claim a 
i deduction frim the mesne iprotits payable to 
I the tenants. 

I The doctrine of suspension of the entire rent 
j by reason of even a partial eviction, does recog- 
’ nize the posit’ that the landlord may pro- 
perly be deprived of the whole rent, even though 
' , the tenant has been in occupation of a portion 
! of the lands of the tenancy. This doctrine may 
be applied in the case of reclamation leases. 

' Chandrakant Das v. Rama Nath Barman, 11 

• C.L.J. 591 =G Ind. Cas. 478. 

I MOOKEKJI and CAHNUUFF, .1.1. 

I 

I (21) Covenant to pay rent without deduction— 

' Tenant's right to deduct Cdfiensi's of repairs 

! —Transfef of Property Act (IV of 
i S. Wdt el. if)— Expenses of repairs in 

I nature of payment, not set-off— Jurisdiction 

I of Munsijf to investigate when the claim 

• exceeds pectiniary limit of jurisdiction. 
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Landlord and Tenant — (Continued)- 

A covenant by a tenant to pay rent without 
deji action c.innot be construed as a contract 
between landlord and tenant to exclude the 
tenant’s right to deduct the expenses of repairs 
of the demised premises. 

When, under clause (f) of S. lOB, Transfer 
of Property Act. the lessee makes a deduction 
of the expenses of repairs from the rent as it 
accrues due, the deduction is really in the 
n.iturc of a {myment to the landlord, and does 
not bear the character of a set-off. 

Therefore, where, in a Munisi-ff's Court, in a 
rent suit, the tenant claimed a deduction of 
such expense^ : Jftdd, that the Court had 
jurisdiction to investigate into the matter, 
though the amount exceeded its pccuni.iry 
jurisdiction. Katie Graham v. The Colonial 
Government of British Guiana, 6 Tnd. Cas. 
131. 

MOOKEIIJKE and TiUJNON, fJ. 

(22) Tenant's failitm to accept patta — Ritjlit of 
situniwrtf '^ffit — PendefU ff of proceedings 
before CoUer tor ami Civil Courts — Rate of 
rent on suspense — A i rears inken due — JAvii- 
f<(tion — Attarhoient for amount larger than 
(hie — Kftect, 

Whore a tenant docs not accept the Patta 
tendered to him, the land-holder is entitled to 
proceed by summary suit before the Collector 
to enforce acceptance of the patta, and in such 
a suit, it is for the Collector to settle the terms 
of the tenancy. 

S"' long as proceedings iro pending before the 
Collector and on appeal Irpm liim before the 
Civil Courts, the rate of rent is in suspense, and 
therefore no arrears of rent c in be said to have 
been due within the meaning of the Limitation 
Act. 

An attachment, thougli made for a larger 
amount than actually due, is good for the 
amount actually due. Karnam Venkata; 
krishna Pillal v. Appanna Muthialu Reddl, 
7 M.L.T. 429. 

SANKARAN Nair and KurSHNASWAlvn 
AfYAR, JJ. 

(2.S) Suit for rent — Purchase/ frmn tenant — 
Deposit of entire claim — Purchaser has no 
right to deposit — Plaintiff not compellable 
to accept payment from stran>qer. 

In a suit for rent, the amount of the entire 
claim was deposited by a stranger to the suit 
who alleged that he had purchased the tenancy 
from the defendant, but he did not apply to be 


Landlord and Tenant— (Co7if indeed), 
placed on the record. The Court directed thc- 
plaintilT to take the money in satisfaction of 
his claim and dismissed the suit : 

Hcld^ that the alleged purchaser had no locus 
standi in the matter, and the plaintiff could 
not be compelled to accept payment of rent 
from a person who was not a party to the suit. 
Sarajendra Kriahna Deb v. Sannyati Charan 
GhoBh» 6 Ind. Cas. 357. 

Mi)OKER.TEE and CARN'DUKF, .1.1. 

(24) Suit for rent against some of join t tenants 
— Ma i u ta i mthi I tty. 

It is quite competent to a landlord to main- 
tain a suit for rent against some of several 
joint tenants. Rameiwar Singh v. Jaideb 
Jha. G Ynd. Gas. .387. 

CHATTRIMEE and ViXCRNT, .1.1. 

Refercme 11 C.W.N. 102G, h\ 

(25) Qabiiliat to pay haq-i-chaha-runi at 
the time of sale — Construetum — Ainla, 
meaning of — Ru i Id inqs . 

A qabulint contained the following tonus : — 
“ Hairmit farol'ht ya kisitarah ke intiqal karne 
yn munhailim karne nmla ke kuq-chaharum 
!tainindariham.moqir wa hamare qaim moqam 
hi la uzer ada karnege . ’ ’ 

Held, that the word “ amla'' meant buildings 
erected on the site, and that the zamimlar was 
entitled to onn-fonrth of the price of the house 
sold and not only to one-fourth price of the 
materials of the house, as his huq-i-cJiaharum . 
Ram Das V. Mirza Jamaluddin Ahmad Khan 
Sahim, 0 Ind. C.'is. 399. 

(JRIF’FIN, .7. 

(20) Custom — Alienation — Transfer of right 
of residence on Pie site by tenant -Fsviden-ce 
of custom. 

Tn order to prove the exi.stcnce of a custom 
entitling a tenant to transfer his right of 
residence on a site, several deeds of tran.sfer 
were produced, without showing the circum- 
stances under which those transfers were made: 
Held, that the evidence was totally insufficient 
to establish the custom set up. Mohammad 
Yilayat Ali Khan v. Mohammad LIyaqat All 
Khan, 6 Ind. Cas. 580. 

BANER.7I and TUDHALL. J.J. 

30 A. 311; A.W.N. (1908) 112; 

5 A.L.J. 466; 4 M.L.T. 169, R. 

(27) Ruit for ejectment — Right to eject — Onus 
of proof Absence of allegation w 
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Landlord and Tenant->(C(m<i»t£«d). i 

proof of grant of kudivaram right-— Vre- ^ 
sumption — Stipulation bp truant not to \ 
enter land p'ithont fresh cowle — Effect — : 
Right of occupancy. j 

In a suit for ejectment by an inamdar, the | 
anus lies on the plaintiff to prove that he is i 
entitled to eject the defendants. j 

Where it is neither alleged nor proved that 1 
the lands themselves were given to his vendor 
as Inam, or, in other words, that the Icudivai am ^ 
or any portion of it was granted to him as Inam, | 
no presumption arises that the predecessors in } 
title of the defendants derived their title to the | 
kudivaram from the Inamdars. i 

A stipulation by the ryot that ho will not I 
touch the land without first obtaining cowin is ; 
merely an undertaking on his part that he will ! 
not commence to cultivate in the ensuing year 
without first obtaining a cowle, and is perfectly j 
consistent with a right of occupancy on his j 
part. Surf Venkata Subbaraya Sastri y. 
Darappareddl KrUtnalya, M.L J. 526' 7 
Ind. Gas. 358. 

BHASHYAM AlYANOVR and MOOUK, .1.1. 

(28) Tahzimni—yiature of the tenure - 
Tenant denying his landlord's title — Such 
denial operates as a ground for forfeiture of 
the tenancy— Pleadings — Appellate Court 
deciding case on a point not raised in the 
pleadings^ but inconsistent ivitli such plea — 
Material irregularity— Revision. 

Held, (1) that a tenant repudiating his land- 
lord’s right and setting up an adverse title can 
be ejected, irrespective of the period during 
which he may have been in possession ; and 
that a lease of tahziuini, though it is in the 
nature of a permanent lease, is liable to for- j 
feiture under the ’IVansfer of Property Act, il I 
the tenant denies the title of the landlord {a). ! 

(2) That the Appellate Court was not right ; 
in going into a question not raised in the plead- | 
ings. Defendant pleaded that both the site and ^ 
the building descended to him from his ances- 
tors, a pica quite inconsistent with the ground 
taken by the Divisional Judge in deciding the i 
case, viz., that plaintiff could not eject defend- i 
ant, although he was his tenant denying his 
title, his representative in title having allowed 
defendant’s representative to build on the land, • 
and must, therefore, be considered to have 
made a permanent grant of the land subject ; 
only to his right to realize a fair rent. 

(3) An appellate Court commits material , 
irregularity, within the meaning of S. 70 


Landlord and Tenant— (Continued). 

(1) {a) cf Act XVIII of 1884 as amended, if it 
misapplies the law relating to the case and 
decides it on a point not raised in appeal. 
Sayad Jalal Din v. Ramzan, 80 P.W.R. 1910. 
ANDKRSON, J. 

References .— (n) C. 19 P.R. 1875. D.; 12 W. 
R. 495 ; 23 W.R. .399 ; 8 C. 900 not F. ; 8 C.L. 
R. 1.50, F.\ 24 C. 440, R. / 

(29) When one of the lamllnrds is rom^jcU'ut 

to sue for whole or a part of rent or en- 
hance it. • 

When a landlord sues for the entire rent of 
a building, but it is found that he is entitled 
only to a share of the rent, the suit must be 
dismissed, unless his co-sharer landlords are 
made parties to it, or an arrangement is 
proved between the landlords and the tenant 
that the hatter .should p.iy each landlord his 
proportionate share of the entire rent (fl). 

No general hard and fast rule can he laid 
down that one of the co-sharcr landlords can- 
not sue for the enhancement of his share of the 
rent, but this is a question for detorm'i nation 
of the (’ourt according to the cinui instances of 
each e^ise (/>). Ruldu Ram y. Aya Ram, 82 
L\W.R. 1910-7 Ind. Cas. 351. 

SOO'I'T-SMITH, J. 

.— (n) 31 0. 707, F. (6) 5 C. 
574, l)is.H. from. 

(30) Jurisdiction of Civil or Revenue Court — 

fneompeteru y of mortgagee to sue for posses- 
sion of mortgaged land in Civil Court tohere 
relationship of landlord ami tenant has 
been created — His remedy where Financial 
Commissivier Sias already decided to the 
contrary — Tcryns creating relationship of 
landloid and iemnit — Construction of 

mortgage-deed. ^ 

Held that : — 

1. Where, un..er the terms of a mortgage- 
deed of land, proprietary possession is trans- 
ferred to the mortgagee, while the cultivating 
pos.se8sion has been retained by the mortgagor, 
the relationship of landlord and tenant is creat- 
ed thereby between them. It is not necessary 
to place the mortgagor in the position of a 
tenant that there should have been formal 
surrender of possession of the property to the 
mortgagee, and a re-transfer of it to the mort- 
gagor, nor is it necessary that there should be 
two deeds or agreements. 

Conditions to the following effect among 
terms of a mortgage-deed arc of the above de- 
scription. 
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Landlord and Tenant — (Continued). 

A. — (1) The mortgaged land shall remain in 
the possession of the mortgagee, but cultivat- 
ing possession thereof shall be retained by the 
mortgagor. 

(2) In lieu of interest due on the mortgage 
money the mortgagor shall pay to the mort- 
gagee a certain sum per year on account of 
profits (miaaafa) out of the value of produce. 
In the event of default being made in the pay- 
ment of the annual profits, the unpaid amount 
of the profits,* shall be added to the principal 
mortgage-money and interest on the total 
amount shall be paid at 13 annas per cent, per 
mensem. 

B. — The possession of the mortgaged estate 
has been delivered to the mortgagee from the 
date of the mortgage, but the mortgagor shall 
cultivate the same on behalf of the mortgagcic 
and pay the Government revenue and other 
expenses by way of Sarvai. Ho (the mortgagor) 
shall also pay to the mortgagee a certain sum 
per year as profits (munafa) (a). 

Where the Financial Commissioner decides 
on revision that relationship of landlord and 
tenant has not been created between the mort- 
gagee and the mortgagor and consequently 
dismisses the ejectment suit, and the Chief 
Court also disallows the mortgagee’s claim for 
possession of the land holding the decision of 
the Financial Commissioner is erroneous, it is 
both impracticable and illegal to proceed under 
the provisions of 8. 100 of the Punjab 
Tenancy Act, 1887. The only remedy left to 
the mortgagee in such a case is to move the 
Financial Commissioner to review his order. 
Ghokha v. Fateh Muhammad, !llO P.W.K. 
1910-160 P.L.R. 1910. 

Shah din and Chrvts, j.i. 

Reference: — (n) fC. 40 P.R. 1894, F.B.), F. 

(31) Kncroachment hr/ tenant --Proof of crea- 
tion of tenants before encroachment, m’ces- 
sary. 

The doctrine of encroachment by a tenant 
upon the adjoining land of his landlord can 
have no application, unless it is cistablished 
that the tenancy was created first and the 
encroachment made afterwards. Bankim Chan- 
dpa Chatterjee v. Akhoy Kumar Banerjee, 7 
Ind. Cas. 41. 

Mookerjer and Carndufp, jj. 

(32) Landlord and tenant Wajib-uU 

are — Construction^ Groves planted by 
tenant — Right to cut and sell timber. 


. Landlord and Tenant— (Confinu^d). 

I 

Where the Wajih-uJ-arz of a village recited 
that the cultivators who planted the groves had 
a right to cut the timber in any way they 
pleased. 

Helii, that they had the right also to sell the 
timber. Muhammad Taki v. Shandar, 7 Ind. 

! Cas. 212. • 

Stanlev, C.J., and Griffin, j. 

(33) I Unauthorised tise of water from landlord's 

tank —Contract — Water cess. liabilU}/ 

for — Liability for damages in the absence 
of contract. 

If a tenant uses water from his landlord’s 
tank for irrigating his land, without the per- 
mission of the landlord, the tenant, even if 
there is no contract express or implied, is liable 
in damages to the landlord as a trespasser. In 
such a cese, it is immaterial that water was 
not sufficient for him to raise a crop. Sree 
Rajah Venkata Rangaya Appa Row Bahadur, 
Zamindar of Nuzvid v. Tadepalle Jaganna- 
dham, 7 Ind. Cas. 230. 

SVNKAHAN NATR, J. 

(34) Kjectment — Cause of action — Denial of 

landlonVs title — Punjab Courts Act 

iXVTTJ of 1S84). as amended. S. 70 (1) (a) 
— RevisUni — Civil cases — Material irregn- 
Inritjf—T.ov.'er Appellate Court ignoring 
rilal farts. 

When it appeared that the lower appellate 
Court had ignored vital facts in deciding an 
appeal, the Chief Court admitted revision 
against the decree passed on appeal by the 
lower appellate Court. 

The denial of the landlord's title by tho 
tenant is a sufficient cause of action for his 
ejectment. Muhammad Bakhsh v. Faiz 
Bakhzh, 35 P.L R. 1910. 

Johnstone, .j. 

(35) What 1 1 mounts to adverse possession by 
tenant. 

So far as this Presidency is concerned, it 
would seem to be well settled that a person, 
who has lawfully come into possession as tenant 
from year to year or a term of years, cannot, 
by setting up, however notoriously, during the 
continuance of such relation, any title adverse 
to that of the landlord inconsistent with the 
legal relation between them, acquire by limita- 
tion title as owner or any other title inconsist- 
ent with that under which he was let into 
possession. 
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Dut if, after the doterinination of the 
totiancy, the tenant remains in possession as 
trespasser for the statutory period, he will, by 
prescription, .acquire a right as owner of such 
limited estate as ho might prescribe for. 

A disclaimer of the lessor’s title by the 
’lessee] may be a ground of forfeiture, but it 
does not in itself make the statute of Limita* 
tions run against the lessor (n). 

The landlord is not bound to exercise his 
option and repudiate the tenancy, but, if he 
does, even though he docs not succeed in evict- 
ing the parties in possession, it is doubtful 
whether he should be allowed to set up a sub- 
.‘•'istiiig tenancy as a ground for preventing the 
acquisition by prescription of a limited inter- 
est (/>). Raja of Yenkataglri v. Mukku 
Narasyya, S M.L.T. 2.5S. 

WHITK, ('.J., and ABDIJU RAHIM, J. 

Referencefi :—in) 2rj M. 507 (511) ; 26 M. 535; 
II K.R. 769, R. : 18 R. 507 ; 27 B. 615 ; 21 B. 
391 : 21 B. 509 ; 14 C. 323 ; 35 C. 470 ; 27 C. 
156, Cnns. (h) 20 M. 507 ; 24 M. 21G, li. 

( IG) fjand desmbed in covdv ns vinniool wet 
— Suit to recover from landlord water cess 
paid to (rovcniment— Rights of tenant. 

1*1 tiiitiff in this case, having paid water cess, 
claimed it from the defendant, on the ground 
that the defendant treated the land as rnamool 
wet in the cowle ho granted. Defendant did 
not admit that there was any provision for 
indemnity, nor did ho authorise plaintiff to 
take govornmoiic water on his responsibility. 
Held that plaintiff had no cause of action and 
that the suit musi fail. Saahamma Garu y. 
Purushothamma Somayajalu. s M.L.T. 296. 
AHDUK RAHIM and KrISHNASWAMI 
lYKH, J.I. j 

I 

( 37 ) Right of tenant to iwoduce of waste land : 
— Right of zaniindar to cultivate thttt land | 
— Resistance bg^tenant, * 

Defendants in 1864 sold their zeniindari \ 
rights to the plaintiffs in certain villages. The i 
consideration for the sale, as specified in a | 
proceeding of the Settlement Officer, dated 29th ! 
July. 1810, was “ an .annual allowance of Rs. 50 
Zemindari duos, things of spontaneous growth ; 
and privilege in respect of the land under 
cultivation of the vendor and his family.” The > 
Zemindars leased the barren lands to other ' 
persons. Defendants resisted the lessee in 
taking possession. On a suit by the plaintiffs 
for declaration that they had a right to bring 


Landlord and Tenant — (Omitinued) . 
the waste land under cultivation, held that, 
under the order referred to, the defendants had 
no right to insist upon the land continuing to 
be waste land for ever, but that they had a 
right to enjoy the produce of the land so long 
as it continued to bo barren. GlrraJ Singh 
V. Thakuria, 7 A.L.J. 1165. 

STANFiKY, C.J., and BANKHJ/, J. 

( 38 ) Ijcase by tenant for 5 years — Portion of 
holding— Bengal Tenancy Act (17// of 
lS8j), S. 85— Abandonment and surrender 
— Right of tenant's lessee. 

If a tenant leases out a portion of his holding 
in ijnra for five years and the lessee is put in 
possession of that portion and there is nothing 
to show that the lessor intended to abandon 
the holding, the lease granted to the lessee i.a 
one which the lessor was within his rights in 
granting, and the lessee is entitled to recover 
possession from the Laudlord who bad ejected 
him from the land (n). Mahomed] Tagu v. 
Choa Lai, 7 End. Gas. 750. 

Bkktt and VlNi^ENT, .r.J. 

References: — (r/) 10 O.W.N. 499; 3 C.L.J. 

222 , 1 ). 

( 39 ) Holding over, effect of— Rent kept in 
abeyance in kabulyat — Omission to specify 
reason — Oral evidence^ adviissibility of , to 
prove] reason — Evidence Act (/ o/ 

S, ita and proviso (:^). 

Where a tenant holds over upon the expira- 
tion of the term of his lease and pays rents, 
the tenancy is renewed upon the same condi- 
tions as th9se caiitained in the expired lease 
(a). 

Therefore, the mere circumstance that the 
term of a lease has cxjvred docs not entitle the 
tenant to contend successfully that he has 
been absolve from the obligation which he 
may have undertaken at that time. 

In' a lease the rent was stated to bo a certain 
sum. but a deduction on account of rent in 
suspense was allowed and a lesser sum was 
actually payable. The plaintiff sued upon the 
le.ase and alleged that the deduction was allowed 
because a quantity of land was not at that 
time fit for cultivation, but that there was an 
oral agreement to the e^ect that the rent in 
suspense would bo revived as soon as the 
quality of the land improved. 

Held, that under proviso 2, S* 92, of the 
'Evidence Act, the oral agreement could bo 
proved, because the lease omitted to specify the 
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reasons for which the root was kept in suspense 
and the period during which it was to continue 
in abeyance, and that the plaintifi might 
establish that the contingency upon which the 
rent was agreed to be revived had happened 
(b), Satfsh Chandra Basu Mallik y. Kamln! 
Mohan Gob warn I, 7 Ind. Cas. 7*21. 

MOOKK^JEE and SHARF-UD-DIN. .IJ. 

References : —{a) 28 C. 227, Itel. (b) 11 C. 
48G ; 12 C.L.R. 163 and 9 C.L.tt. 301. R. 

(4l) Arrears inhen became due— TAmitatiou — 
Art. 110, Limitation Act (Id?") — S. 14^ 
VIII of (Madras Rent Recovery). 

A tenant sued the landlord in the Civil Court 
for declaration that the landlord is not entitled 
to alter the .terms of the previous pattahs, and 
obtained a judgment on appeal in the High 
Court on 7th August, 1002. In the meantime 
the landlord sued the tenant in tiie Uev'entie 
Court in 1902 for enforoeinent of the patt^h 
under S. 9^ Act VIIl of 1835, and g^t a judg- 
ment on 2lth Miy, 1901. Held that the start- 
ing point for limitation for a suit for rent was 
the judgment of the Uovenuo Cmirt. 

A landlord cannot get his rent until he has 
teudereia puttah which the tenant has accepted 
or with regard to whicli the Courts have held 
that he is bound to accept it ; and limitation 
cannot begin to run against him at a date 
anterior to the date when he c in enforce his 
claim for rent. Syed Ohuiam Ohouse Sha 
Sahib Kadri v. Shunmugam Pillai, 8 M.Tj.T. 
345. 

WHITE, C.J. 

Refere7vces:—21 M. 143, R.\ 29 M. 556. D. 

(41) Burden of proof — Tenant in possession 

of some land of zemindar — Tdond not 

contiguous to holding —Encroachment . 

The mere fact that the defendants hold some 
lands as tenants under the plaintiffs, is not 
sufficient to throw upon the plaintiffs the bur- 
den of showing that, in respect of any other 
land in the xomindari which the defendants 
may bo found to be in possession of and which 
is not contiguous to the admitted holding of the 
defendants, they have no right as tenants. The 
burden of proof in a ease like this lies upon the 
defendants. Sheodeni Roy t. phowdhury 
Ghatoorbhuj Roy, 12 G.L.J. 376. 

Norris and Banerji, jj. 

References :— (l%n) 20 W.R. 421 ; (1882) 11 
C.L.R. 476 ; (1883) 12 C.L.R. 457. 

49 


Landlord and TeasMi— (Continued). 

(42) Lease — Occupancy right, presumption of 
— Kudimiras, meaning of . 

Where a Collector leased all the temple lands- 
in a village to tenants in 1831, and there was 
nothing to show how tho temple acquired the 
lands, and the tenants claimed permanent 
occupancy rights ; 

Held (1) that, the lease to tetiants being 
proved, the presumption was that they came 
into possciision after that date as assignees, 

(2) that, there was no presumption of occu- 
pancy rights in tho tenant's favour, and it was 
for them to show that they were the reprosonta- 
tives-in-titlc of tenants, who, by length of 
possession or assertion of occupancy rights, may 
be presumed to have been occupancy tenants. 

(3) th.at tho expression ' kudimiras,’ occur- 
ring in a deed of lease, may bo taken ns indi- 
cating the existence of oo(5iipancy rights in 
tenants. Mahomed MeeraLevvai Marakkayar 
y. Ramalingam Plllay, 8 M.L.T. 430 = 8 Ind. 
Cas. 15H. 

IHUNUO and KrisHNASWAMI Iyer, JJ. 

(«) Contract for Jived money rent — Consider- 
ation — Enhancement of rent— Sanction of 
Collector. 

It is open to the landlord and the tenant to 
substitute a fixed money rent payable by the 
tenant in lieu of a fluctuating varam. 

Such a contract is enforceable, even though 
the effect of it is that the rent is enhanced 
without the Collector’s sanction. Yerlagadda 
V. Mallikarjana Ramaswami, 8 M.L.T. 436 
= 7 Ind. Cas. 897. 

Miller and Krisiinasw.ami Iyer, jj. 

(44) Notice to quit — T*artial entry by landlord 
— Ihs right to fresh notice. 

Where a tenant gave notice that he would 
quit and deliver possession on the last day of a 
month, and failed to deliver possession on that 
day, tho landlord becomes entitled to a fresh 
notice or a month’s rent. 

Tho fact of landlord’s getting partial posses- 
sion or of bis re-entry after tenant’s deifhrturc 
does not affect his riglit to notice or rent. 
Niadar Mai v. Mr. E.N. Wlwin, 94 P.R. 1910. 
Williams, j. 

(49) Terms of pattah — Levy of double assess- 
ment for encroachment on porambokos itot 
comprised in the holding* 

A pattah issued by a landlord to his tenant, 

' containing the terms of the tenancy as regards 
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a particular bolding, should not make provision 
for a case of trespass upon other land not 
included in t!io holding. 

The Court struck out a clause in the pattah 
providing for double asHossment on pornuihvlces 
encroached upon, which were not a part of the 
holding leased. Rayapati v. Yerlgada Malll- 
karajuna, 7 Ind. Cas. 897. 

MILLKR and KUISHNABWAMY AIYAR, JJ. 

(46) Lease- -Suit for rent — Recital in lease 
as to exclusive right of lessor in the entire 
property demised — Right of tenant to plead 
title of portion in others- -Estoppel. 

In'a suit for rent, the tenant pleaded that a 
moiety of the property leased belonged to the 
lessor’s brother, and that he was not liable to 
the lessor for the entire rent claimed : 

JTeld, that the tenant was not precluded from 
putting forth such a plea thought the lessor’s 
name appeared as the solo owner in the instru- 
ment of lease, and that, on the finding that a 
moiety of the property belonged to the lessor’s 
brother, the plaintiff was entitled to only half 
the rent claimed. Chidambara Velar v. Velu 
Filial, 7 Ind. Cas. 874. 

Miller, j. 

Reference 31 M. 461, R. 

(47) Jurisdiction — Remand hy District Judge 
— Appeal after remn ml heaard hy Suh- Judge 
— Sub- Judge cajvnot go behind remand order 
— Procedure — Contigency not provided hy 
Legislature — Inherent power of Court — 
C.P.C. {Act V of 1901), S. 86 1 ’-Estoppel- 
Tenant's defence that plaintiff as benamidar 
is not entitled to sue for rent, if permissi- 
ble. 

An appeal was remanded by the District 
Judge. A decree was made by the first Court 
after remand and an appeal was heard by the 
Sub- Judge against that decree : 

Held, that, the Sub- Judge was not competent 
to go behind the remand order. 

Where a contingency happens which has 
ni)t been anticipated by the framers of the C.P. 
■G., and, therefore, no provision has been 
expressly made in that behalf, the Court has 
inherent power to adopt such procedure as 
would do substantial justice and shorten need- 
less litigation. 

In oases where the doctrine of estoppel does 
not come into play, it is open to the tenant de- 
fendant to urge that the plaintiff, as benamidar 
for the beneficial owner, is not entitled to claim 
rent from him. 


Landlord and Tenant— (Confttttied). 

The defendant was a tenaut under A. The 
plaintiff claimed to intervene and to receive 
rent from the defendant on the ground that an 
intermediate tenure had been created in his 
favour by A : 

iZrZd, that the defendant was entitled to 
question the title of the plaintiff ^nd to assert 
that the plaintiff was benafhidar for another 
person and was not entitled to sue for rent. 

Rahimunnessa Bibee v. Mahadeb Das. 7 Ind. 

Gas. 846. ^ 

MOOKER.TEE and SHARF-UD-DIN, J.J. 

(48) Right of suit— Suit for rent against 
some of Joint tenants— Liability of tc^uvnts, 
lohether joint — LiaHlity of heirs of tenant 
—Contract Act (TX of 1H72), S. 43. 

Joint tenants are not always jointly ind 
severally liable for the whole rent, and any one 
or more of them cannot be sued hy the landlord 
at his discretion and rendered liable for the 
whole rent (a). 

Even if it be assumed that one of several 
joint tenants is liable for the whole rent, it does 
not follow that, when land is let out by A to B, 
upon the death of B, every one of his heirs is 
liable for th<i whole rent. Kashi Kinkap San 
Y. Satyendra Nath Bhadro, 7 Ind. Cas. 840. 
MOOKERJBB and SHARK- i;D-DIN, J.J. 

References : — (a) 11 C.W.N. 1026 ; 6 Ind. 
Cas. 387, commented on, 

(49) Partial einctwn, hy landloi'd— Suspen- 
sion 0 ^ whqU rent — Lease of different par- 
cels on distinct rents* -Tenancy for aggre- 
gate rent payable in instalments— Effect of 
eviction from some parcels. 

Where there has been a partial eviction of 
the tenant hv reason of the interference by the 
the landlord with the enjoyment of a sub.stan- 
tial portion of the lands of the tenancy, the 
entire rent is suspended during the whole period 
for which the eviction has continued in operation 

(a). 

Where, in a lease of several parcels of land, a 
distinct rent is .stated against each parcel, and 
then one indivisible tenancy is created for an 
which is made expressly pay- 
able in certain different instalments : the lease 
does not include substantially a separate demise 
of distinct parcels of land for different rents. 

In such a case, if the tenant is evicted from 
some of the parcels .by the landlord, the whole 
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rent is suspended. Barip Jan Bib! v. Aftab* 

ud»dln, 8 Ind. Gas. 30. 

MOOKEBJBB and SHARF>UO-DIN, JJ. 
References : — (a) 5 Ind. Gas. 105 ; 11 G.L.J. 
<K)1 ; 6 Ind. Gas. 478 ; 11 G.L.J. 501, Bel. 

( 50 ) Landlord and Tenant — Ama1naniah;co/i- 
struction of — Tenant or Licensee — Present 
Amtilnamah for reclamation of 
waste land — Ejectment — Bengal Tenancy 
Act (Vlll of 1885), 8s. 10, 89, 155, 178, 
Sub- Sec. (1) cl. (c). 

An nmalnamah, neither stamped nor register 
•ed, recited that, in anticipation of the execu- 
tion of a proper numrasi vwkarari lease of 
waste land, the plaintiff had agreed to place the 
defendant in possession of the land, that, out of 
the total sum of Rs. 2,000 payable as premium, 
Rs. 500 would bo paid at a certain time, and the 
remainder by equal instalments in two years ; 
that, in default of the payment of the bonus, 
the nmalnamah should stand cancelled ; that 
for two years the land was to be iMld rent- 
free, and after that at a progressive rent ; and 
that, in the event of failure to cultivate the 
land in the next two years, the grantor would 
ibe at liberty to re-enter : 

Held, that there was a present demise and 
not merely an agreement to demise, and the 
possession of the defendant was that of a 
tenant. 

Whether there was a present demise, or 
merely an agreement to make a demise in 
future, must depend upon the paramount 
intention of the parties (//). 

The proviso to S. 178 does not e^'clude the 
operation of S. 155 of the Bengal Tenancy Act. 

Therefore, a landlord is not entitled to take 
possession of the premises by force or to sue 
■and recover pos.session without fulfilment of 
the condition.s prescribed by S. 155, that is, 
without serving a notice under that section. 
Champaklatika MUra v. Kafar Chandra, 

.-s Ind, Gas. 44. 

MOOKERJRB and SHAliF-lJU-DIN, JJ. 
Reference : — (a) 10 B. 101, R. 

(81) Evidence Act (I of 1872), S. 92 — Oral 
evidence-^Alteration of terms of registered 
lease— Conduct of parties— Payment of 
reduced rent — ?Jvidence, whether admissi- 
ble— Declaratory deei'oe — Landlord's title 
in jeopardy from atjgresswn of 'neighbour- 
ing zemindar — Controversy between two 
sets of tenants, whether gives right to 
declaratory decree. 


Landlord and Ttnnai— (Continued). 

Oral evidence is not admissible to prove a 
verbal surrender and abatement of rent of a 
holding held under a registered lease, nor is 
the conduct of the parties, for instance, pay- 
ment of rent at a reduced rate, admissible to 
prove the same (a). 

It is open to a landlord, where his title is in ' 
jeopardy from the aggression of a iiiegbouring 
zemuidar andinay he damaged by a denial of 
his rights to the land, to bring a suit for the 
purpose of declaration of' his rights as against 
such wrong doers, and for possessivon of the 
land as against them (6)« 

But that doctrine is not applicable to a case 
where the controversy is between two sets df 
tenants each claiming the disputed land to fall 
within his tenancy, for the controversy does 
not jeopardise the rights of the plaintiff. 
Sftrat Chandra Sinha v. Nritya Oopal 
Biswas, Slnd.Cas. 47. 

MOOKEB.TBE and TEUNON, JJ. 

Referem'-es :~-(a) 7 C.L.R. 577; 22 M. 261 ; 
26 'St. 195 ; 6 Ind. Gas. 577, Relied on. (b) 10 C. 
1076, P, 

(52) Lease— Planting of trees by tenant with - 
out the consent of landlord — Trees belong 
to zemindar — Landlord's right to cut 
trees during subsistence of tenancy- 
injunction. 

Where a tenant plants trees without the 
consent of the landlord, the trees belong to the 
zamindar, but the zumindar has no right to 
enter upon the land and cut the trees during 
the subsistence of the tenancy. Tf the land- 
lord enters upon the land and cuts the trees, 
the tenant is entitled to an injunction restrain- 
ing the landlord from interfering with his 
enjoyment of the land so long as the tenancy 
subsists. Ram Baksh v. Ram Sarup, 8 Ind. 
Gas. 151. 

CrtAMIER. J. 

(63) Tenant raising garden crop on dry lands 
by vieons of well sunk by him— Enhance- 
ment oj rent — Custom — Implied contract — 
Consideration, necessity for— Madras Rent 
Recovery Act (VIU of 1885), S. 11 (2)— 
District Mnniuils, statements in, eviden- 
tiary value of. 

A landlord is not entitled to impose enhanced 
rent on his tenant for the latter’s cultivating 
lands, originally dry, with garden crops by 
means of wells sunk at the tenant’s expense, 
by virtue of a subsisting custom, as such a 
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custoiQ, even if established, would be unenforce- 
able as conflicting with Madras Act (VIII of 
18G5)(a). ^ 

Such an enhancement is permissible, how- 
ever, by virtue of a contract, expressed or 
implied. If implied contract is relied on as 
the basis for the enhancement, consideration 
for same must be proved. Such consideration 
may be of the same implied nature as the 
covenant to pay (b). 

The payment of a uniform rate for dry land^ 
for a period prior to the sinking of wells by the 
tenant is evidence of an implied contract to pay 
rent at that rate, and not that the charge was 
variable according to the crop raised. 

If the landlord had a right, which should be 
proved, to revert to the rarnm system, when 
the tenant began to cultivate the more valuable 
crop with the aid of well water sunk by him. 
the landlord’s abstention from exercising that 
right may he viewed as consideration for the 
implied contract to pay enhanced rent for the 
garden crop. 

Statements in District Manuals as to custom 
prevailing in certain faluqs, while they may bo 
referred to in corroborating or contradicting 
evidence in any particular case, cannot take the 
place of such evidence, or bo made the solo 
basis for a finding thereon. Armugam Chetty 
V. Jagaveera Rama, 8 Ind. Gas. 830. 

AlJDUR R.\HIM and AYLINC;, .TJ. 

Jlcfvnnirvs (n) 28 M. 444 ; 15 M.L.J. 292 ; 
20 M.L.J. 142 ; 8 M.L.T. 115 ; 5 Ind. Gas. 911 
.and Letters Patent Appeals, Nos. 85 to Gl of 
1905, R. ib) 30 M. 5ll ; 2 M.L.T. 455 ; 17 M.L: 
J. 518; 31 M.19; 17 M.L.J. 511 ; 3 M.L.T. 
103 ; 28 M. 444 ; 16 M.L.J. 292, R. 

• 

(53-a) Punjab Tenancy Act (XVI of lfi87), 
Ss, 77 (ii) ig) and (i) — A lu nation of 
occupancy rights by tenant — Alienation 
declared void at the instance of landlord — 
Tenants' right to recover jx)ssession from 
the landlord —Suit cognizable by civil 
court— Jurisdiction of Civil or Revenue 
Court — Revision — Defect of jurisdiction — 
Right decision— Interference —Practice. 

Where an occupancy-tenant alienates his 
Tight.>«. and the landlord, getting the .alienation 
declared void, obtains possession of the tenancy, 
the former is entitled to recover bapk posses- 
sion from the latter (a). 

Such a suit for the recovery of possession is 
coguiisahle only by a Civil Court, inasmuch as 


Landlord and Tenant— (Co9iftn?fed). 
the tenant neither has possession nor is he a 
tenant holding under the landlord in anv way 
( 6 ). 

A defect of jurisdiction is not a sufficient- 
ground for reversing a right decision on revi- 
sion. The discretionary powers of revision can 
be exercised only in the interests of justice, 
that is, whore the non-exercise of* such powers 
would result in injustice or failure of justice 
(cK Makhan Singh v. Nanda Singh, 8 Iiid. 
Gas. 733. 

Meredith, o.j.c.. 

References .—(a) 17 P.R. 1892 ; G P.R. 1993; 

7 P.R. 1906, (Rev.) F. (6) 104 P.R. 1890; 45 
P.R. 1891 (P.B.) ; 44 P.R. 1891 (P.B.). R. (c). 
6 P.R. 1903 ; (Rev.» ; 144 P.L.R. 1903 ; 2 P.R. 
1910, (Rev.) : 101 P.L.R. 1910 ; G Ind. Gas. 
735, F. 

(54) L'ndia' -proprietary rights — Prescription 
— Revenue Courts adverse order passed by^ 
effect of — Landlord^ order passed in absentee 
of, effect of — Assertion of under-j^roprietary 
right by a tenant against the landlord — 
Adverse possession. 

Where an order of a Revenue Court had been 
passed in the absence of the landlord, in favour 
of a tenant, directing an entry of his name in 
the Reveuae papers as under-proprictor, it 
could not be any evidence of assertion of under- - 
proprietary right so as to set time running 
against the landlord. In order to enable the 
tenant to acquire uuder-proprictary right by 
prescription, the tenant must show that he put 
forward a claim to such right to the knowledge 
of the landlord ^nd that an adverse order was 
passed by the Court in his presence. Subh. 
Karan Singh V. Sitla Bakhsh Singh. 8 Ind. 
Ca8.f’710. 

PlOGOT, A..T.C. • 

References 4 O.C. 207 ; 8 O.C. 30, H, 

(55) Adverse possession — Tenant erectino 
temporary structnres-^Ownership of soil — 
Landlord and Tenant. 

Structures of a purely temporary nature, 
made by a *^enant for the convenience of his 
house, do not constitute such an assertion of 
right on the part of the tenant as would justify 
the conclusion that be meant by erecting such 
structures to set up a claim to the ownership 
of the soil, ajiid ean^ therefore, be no evidence 
of adverse possession. Beohu t. Lachmi Kuar, 

8 Ind. Gas. 708. 

liINDSAY, A.J.C. . 

Reference : — IG B. 338, R. 
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(86) Landlord and tenant — Recognition by 
lattdlord of transfer of holduig— Receipt of 
rent — Sarbarahakar— IMarfate — WhsUicr 
transferee recognised* 

•Where the rent receipts describe the rent of 
the holding and the person paying as occupier 
of the holding and paying on W own account, 
it must be .Bold that there was a sufficient 
” recognition of the transferee as tenant (n). 

But where the expression sarbarahakar occurs 
iiS applicable to the transferee, it shows that 
the landlord did not recognise the purchaser as 
tenant (6). 

So also, where the rent receipts show that 
rents were paid guzmte or nmrfate^ the transfer 
was not reeognized. Amodini Debt v. Hapl 
Das, 8 Ind. Cas. 661. 

Caspehsz, j. 

References (n) 34 G. 902 ; 11 C.W.N 865; 

2 M.L.T. 433 ; 4 A.L. J. 570 ; 9 Bom.L.K. 846; 
17 .M.L.J, ^97; 6 C.L.J. 122 (P.C.), F. (b) 7.C. 
W.N. 132, Rel. 

( 57 ) Denial of landlord's title in rent suit-^ 
Dismissal of suit-' Suit by landlord for kkas ! 
j».s.scs.su)n, if maintainable — Forfeiture of 
tenancy — Kes judicata— Tenancy 
Act(vinofm:j), s, /.5 — (Act xiv 
of S* 13, 

In a suit for arrears of rent, the tenant de- 
fendant pleaded that there was not the relation- 
ship of landlord and tenant, and the suit was 
dismissed. The landlord then brought a suit 
ior khas possession. 

Heldf that, the suit was main tai liable, and 
that the tenant should not be permitted to 
argue that the relationship should be establish- 
ed in his favour. Ekabhr Sheikh v. Hara 
Dewah, 8 Ind. Cas. 660. 

Jenkins, c.j., and Ghttbrjee, j. 

References Ind. Cas. 708; 14 C.W.N. 
339, F. 

(58) Holding over — Suit for resumption — 
Limitation. See MAINTENANCE, No. 6, 6 
Ind. Gas. 339. 

(59) Sub-division of tenancy— Creation of new 

tenancies — Intention of parties. See ACT VIII 
OP 1885 (Bengal tenancy). No. 40, 6 Ind. 
Cas. 501. • 

(60) Bight to eject tenant on non-payment of 
rent— Denial of landlord’s title in the plead- 
ings, whether gives cause of action for eject- 
ment. See Ejectment, No. a, 6 N.L.R. 83. 


Landlord and TomtMt-^iContinued ) . 

(61) Registered occupant of holding in B^rar 
— Relinquishment of holding, a surrender— 
Co-sharer’s right of pro-omptiong-Failure to 
exercise the right, effect of. See PRE-EMPTION, 
No. ‘27. 6 N.L.R. 78. 

(62) Rent suit— Plea of title of third party — 
Defendant claiming title in himself .adversely 
to phaintiff. See Rbb JuDIC.VTA, No. 16, 7 
Ind. Cas. 15. 

(63) Deposit by alleged transferee of tenant — 
Protest by landlord — Withdrawal of amount — 
Estoppel —Conduct of landlord. See ACT VI II 

I OP 1885 (Bengal TENANCY), No. 56, 7 Ind. 
t Cas. 86. 

(64) Transfer of tenant's holding — Distraint 
of tr.iusferor's goods after transfer — Legality. 
Sec ACT VIll OP 1865 (RENT RECOVERY), 
No. ‘2, 7 Ind. Cas. 210. 

(66) True owner recovering possession by 
inducing trespasser’s tenant to attorn to him — 
Estoppel. See ADVERSE POSSESSION, No. 1, 

5 Tnd. Cas. 84. 

(66) See CUSTOMARY RIGHT, No. 1, 11 C. 
L.J. 209. 

(67) Decree against landlord for kkas posses- 
sion- Ouster of tenants in execution — Tenant’s 
remedy. See SPECIFIC RELIEF Act, No. 3, 
14 C.W.N. 103. 

(68) Agreement with landlord in contra- 
vention of latter's covenant with Government 
if onforeible. See ACT VITI OF 1885 (BEN- 
G.\L Tenancy), No. 13, 14 C.W.N. 470. 

((39) Tenancy — Holding over — Effect on run- 
ning of time — Suit against representative of 
tenant — Limitation. Sec LIMITATION ACT, 
m-J, No. 93, 19 M.L.J. 732. 

(70) Notice to quit — Whether plaint itself 
can be accepted as notice. See BerAR LAND 
Revenue Code, No. i, 6 N.L.R. 17. 

(71) Tenants contributing for reclamation of 
the lands — Uniform rent for half a century — 
Effect. See OCCUPANCY RIGHTS, No. l-a, 7 
M.L.T. 201. 

( 72 ) Possession through tenant — Disposses- 
sion — Possessory suit whether lies at landlord’s 
instance. See SPECIFIC Relief Act, No. 7, 

7 Ind. Cas. 924. 

(73) Decree in rent suit — Tenant’s admission 
to be taken as a whole — Decree not at admit- 
ted rate, but at a lessor one — Second appeal. 
See ACT VIII OP 1886 (BENGAL TENANCY), 
No. 45, 5 Ind. Cas. 840. 

f 
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(74) Fixed rate tenancy— Division among 
co-tenants — Effect. See ACT II OF 1901 (AORA 
TKNANCY), f{o. 7. 5 Ind. Gas. 817. 

(76) Payment of road cess on /lat/i by land- 
lord not recoverable from tenant. See A('T IX 
OF 1880 (Bengal Cess), No. l, 5 Ind. C^^s. 
1254. 

(7G) Suit for burga rent, if maintainable in 
Small Cause Court. SecBURGADAR, No. 1, 
14 C.W.N. G29. 

(77) JSo7ia fide tenant under a de fnctn pro- 
prietor, if acquires raiyati rights — Non-occu- 
pancy raiyati, if entitled to possession of 
accretions. Sec AC'CUETION, No. 1, 14 C.W. 
N. C81. 

(78) Contract to pay rent — Failure of crop 
for want of rain — Effect. See CONTRACT ACT, 
No. 30. U.B.R. (1910). 2nd Qr. 22. 

(79) Custom of enhancing rent for dry land 
converted into wet at tenant's expense : — Lega- 
lity. See Act VIII of 1866 (Madras Rent 
Recovery), No. 7, 20 M.L.J. 142. 

(90) Relationship of — Jurisdiction of Civil 
Courts. See ^lOUTOAGE (GENERAL), No. 10, 
32 P.R. 1910. 

(81) Grove planted by tenants on the under- 
standing that they will be at liberty to sell it — 
Custom not proved — Effect. See WA.riR-UL- 
ARZ, No. 7, 7 A.L.J. 687. 

(82) Whether a tenant may be represented by 
the landlord in so far as hi.s holding is subordi- 
nate. See ClV. PRO. CODE (1882), No. 10, 5 
Ind. Cas. 732. 

(83) Landlord accepting mortgage of non- 
transforable holding — Effect, See UNDRR- 
I'ROPRIETARY RIGHTS, No. 2. Sind. Cas. 691. 

(84) Stipulation for surrender on demand — 
Notice to quit. See TRANSFER OF PrO- 
PERYT ACT. No. 77, 8 Ind. Cas. 362. 

(85) Act incon.sistent with the purpose of 
letting— Ejectment. See OCCUPANCY, No. C-n, 
8 Ind. Cas. 732. 

(86) Dispossession of plaintiff — Joint liability 
of, for mesne profits when arises. See 
Mesne Profits, No. 6, 8 Ind, Cas. 707. 

Land Registration Act. 

See Act VII OF 1876 (BENGAL). 

Land Revenue Act. 

(1) See ACT XVTII OF 1881 (C.P.). 

(2) See ACT III of 1901 (N.W.P.). 

(3) See Act XVII OF 1887 (PUNJAH). 

Land Revenue Code. 

See ACT V OF 1879 (BOMBAY). 


Land Reyenue Cede (Hyiore.) 

(1) Ss. 54 and 159, and R. 35 of the Revenue 
Rules — Revenue saU-^E^VcumlnTan^s, 

When a piece of land is sold for arrears of 
revenue due thereon, it must be presumed, in 
the absence of proof that the right, title and 
interest only of the defaulter was sold, that the 
provisions of the Revenue law were duly 
observed in carrying out the &ale,«'and that the 
sale is free from encumbrances. Abdul Rahiman 
V. Tlruvengala Betty, 15 M.G.C.R. 120. 

Stanley Ismay, c.j., and Nanjund- 

AYYA, J. 

(2) S, 112 — Registered ijccu^aiit — Co’sharer. 

The registered occupant of aland is responsi- 
ble under S. 142 of the Land Revenue Oodo 
for payment of Kandaya due on the land, and 
in order to entitle him to recover money paid 
on that account from a co-sharer, it is not 
nccessltry to show that payment was made on 
coercive processes. Mullay Chennaaetty v. 
Borasetty, 15 M.C.C.R. 85. 

Nanjundayya, j. 

Land auit. 

Land suit Effect of not objecting to the' 
valuation of n suit before the lower Court 
— JSnilding U2>on anotheEs land-^Covt^Ten- 
sation. 

Held, that, to determine whether a suit is a 
land suit, the true principle is to htave regard 
to the character and use of the land at the 
time immediately before the eause of action 
aroso ; the use, to which the defendant may 
have devolved tjio land after the cause of action 
has arisen, is immaterial, und a land suit does 
not cease to be one, merely because something 
clso is claimed along with it (a). 

Held, also, that objection as to the valuation 
of a suit or to the admissibility of a document 
cannot bo raised for the first time in appeal to 
Chief Court. 

Held, further, that, except where the owner 
stands by and makes no protest when the 
building 's being erected, a person knowingly 
building upon another’s land is not entitled to 
claim compensation in the ejectment suit, but 
be can be allowed to remove the materials (6). 
H. H. The Hahavaja of Jaipur through BalJ 
Math V. Mathra Dai, 78 P.W.R. 1910. 
JOHNSTONE and SCOTT-SMITH, .TJ. 

References .—(a) C. 31 P.R. 1901. F. ; C. 20 
P.R. 1894, dissented fronv, (6) 20 A. 345 ; 21 A. 
496; 14 C. 189 ; 29 M. 497. D. 
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Lands Aoi. 

(1) See ACT XVIII OF 1876 (OUDH). 

(2) See Act IV OF 1872 (PUNJAll). 

Lease. 

(1) Construction of deeds— Lease-deed^ pro- 
viditig for remission in case of excess or 
failure of rains— Middling seasout whether 
any renyjfision during. 

Where a lease-deed makes no provision lor 
remission in * ‘Middling years/* but only lor 
remission in case ol excess or lailure of rains, 

held that abnormal seasons were alone con- 
templated, and that no partial remission can 
be made in middling seasons. Damara Ku- 
mara Thimma Nayanim Bahadur Yarn 
V. PuUamma Naidu and others. 7 M.L.T. SO 
-5 Ind. Gas. 510. 

MUNRO and RAHIM, .J.J. 

(2) .V7-5, C.P.G. (iSSii) — Compromise de- 
cree — Relates to the suitf'* meaning of — 
Duty of Court — S- l.y— Rea- judicata, if 
mistqjce of law can give rise to — Compro- 
mise petition relating to lease of immoveable 
property — *4 pleading properly filed by par- 
ties — Part of compi otnise not embodied in 
the decree — Registration^ whether ‘necessary 
Registration Act^ 6*. 17 — Transfer of Pro- 
perty Act, S. 107, applicability of — Pos- 
session of rent — What constitutes delivery 
of possession. 

The words “relates to the suit ** in S. 375 
moan ** relates to the matter ol the claim in 
the case.’* There is nothing in the section to 
restrict the reliel granted in the compromise 
to what is prayed in the plaiut (a)^. 

The duty of the*Gourt under S. 375 is to 
pass a decree in accordance with the compro- 
mise in so far as it relates to the suit, and to 
refuse to pass a docruc in respect of such por- 
tions as do not relate to it but tbeGoUrt cannot 
pass a “decree in terms of the razinamah in so 
far as it is consistent with the plaint.” 

£f the Gourt misconstrues a decree and passes 
an order, it is a mistake of law, which does not 
give rise to res judicata in a subsequent pro- 
ceeding in which the operation of this order is 
called in question (6). 

In the absence of clear and unambiguous 
words, the legislature cannot be supposed to 
have intended to make the proceedings of the 
Courts dependent for iheir elHcacy and validity 
on registration by one of the parties. The pro- 
visions of the Registration Act do not apply to 
proper judicial proceedings, whether consisting 


h/ccMt— (Continued), 

of pleadings filed by the parties, or orders made 
by the Court. So a petition of compromise does 
not require registration under S. 17 of the 
Registration Act, even though it should relate 
to matters which are not the subject of the 
suit, and it is immaterial whether part of the 
! compromise is embodied in the decree or not, • 
I for the compromise petition itself is a pleading 
I properly filed by the parties, and it may be 
■ 8 U(h 1 on without registration (c). 8. 107 of the 
Transfer of Property Act, dues not apply to 
j' orders and decrees, and so registration is 'not 
I necessary in case of decrees or orders cf Gourt. 

Whore the properly leased is the rent pay- 
able by the tenanis, the giving of a notice to the 
tenants requiring them to attorn and pay rent 
to the lessee amounts to a delivery of possession 
of the rent. In thi.s country, attornment by the 
tenants liable to pay tbe rent, and receipt of 
rent from them, are not necessary to give the 
transferee possession of the rent (d). Nateian 
Chetty y. Yengu Nachiar, 6 M.L.T. 313-20 
M.L.J. 20-33 M. 102-3 Ind. Gas. 701. 

\\ ALUS and SANKAKAN NAIR, JJ. 

Re/eremes :—(a) 30 M, 478 (480), partly 
equal to IG M.L.J. 854 ; 5 G.W.N. 485 and 30 

G, 1U3 (222;, 18 M. 410 (414) aind 22 M. 214* 

H. (0) 30 iM. 4G1 (4G2). F. (c) 20 A. 171 (P.C.), 
F.; 22 M. 508 iP.C.)aiia 28 A. 78, R.; .34 G. 191 
(222); 1 G.L.J. 388, R.; (1897) A.G. G aud 7. (d) 

18 G.B.N.S. 90; 25 M. 587 (592;, R. ; Pollock 
and Wright uu Possession, pp. 36 and 52. 

(3) Fstoppel — Lessor and lessee— Denial of 
lessor's right, 

A lessee is estopped from denying his lessor’s 
right to recover rent. Where therefore one of 
the tru.stoes of temple property leased it out, 
be was entitled to rec )ver rent due from the 
lessee, and the latter was not entitled to deny 
his lesbor’s right to recover alone. Kesho Daa 
V. Makkiodaa Das, 7 A.L.J. 183-32 A. 213 
— 5 Ind. Gas. 870. 

STANLEY, C.J., and PlGGOTT, J. 

(4) f tease of temple lands— Lease also to 
manage offairs of the temple — Contract as to 
management separable from lease — Validity 
of lease. 

Certain lands belonging to a temple were 
leased to A for ten years. He transferred it to- 
the defendant’s father. The plaintiff’s father 
got a lease of the lands, and the right to collect 
rent due -from defendants was also assigned to 
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him. The lease to plaintiff’s father also cm- I 
powered him to manage the temple affairs, i 
IMaiiitiff sued to recover the lease amounts. 

Held^ that, though the transfer of manage- j 
ment might be considered as illegal as amount- | 
ing to an alienation of trust office, yet the lease > 
' was good HO far as the lease of lands \va^' con- I 
cerned, since the two were clearly separaVdo (a), 
Ramanathan Chetty v. Lakshmanan Ghetty, 

6 M.L.T. 101=3 Ind. Cas. 104 -19 M.E.J. 
485. 

MUNUO and .Altni'H IlAHlM, J.I. 

Reference 19 ]\I. 211,/’’. 

(5) TAmitatiim Ait (XV of IH77), Srh. If. 
Art, 9ft — I\}wirU‘dijc — Sns^ticion — Hribe — 
Secret coviinissioji— Hfject oftri1)e on mind 
of receiver — Suit jor rescUsion of lease— 
histoppel— Fraud , rontrart induced bj/^ void- 
able only — Hcmedy by rescission^ when 
obtainable — Remedy by damayes. 

Mere Huspicion i*^ not knowledge within the 
meaning of Art. 95, Limitation Act, 1K77. 

Payments in the nature of a bribe or secret 
commission are open to the gravest reprehen- 
sion, and when a bribe has been given, it is 
immaterial to eiuiuiro what, if any, effect the 
bribe had on the mind of its receiver (a). 

In a suit for rescission of a lease by the lessor, 
on the ground that the lessee had bribed the 
lessor’s servant to bring about the transaction 
it appeared that, after the institution of the 
suit, the plaintiff had prosecuted an .appeal and 
defended another on the footing that the lease 
was a valid one : 

Ileldy that the plaintiff’s action in the two 
appeals was only inadvertent, the suits having 
been instituted and the appeals preferred before 
the present suit was instituted, and that tlho 
plaintiff was not thereby precluded from 
seeking to rescind the lease. 

A contract induced by fraud is only voidable 
and not void ; and the remedy by rescission is 
open, only so long as the parties can bo restored 
to the relative position which they originally 
occupied (b). 

Where it is impossible to put the defendant 
back in his original position, the plaintiff 
should ask for damages and not for rescission. 
Indra Nath Banerjee v. E. Q. Rooke, 3 Ind. 
Cas. 316 = 37 C. 81. 

SHARFUDDINand RICHARDSON, JJ. 

Refeie7ices 3 Q.B I). 549 ; (1899), 1 

Q.B. 369, 68 L.J.Q.B. 360 ; 80 L. T. 11, R. (b) 
Ii.R. 8 App. Gas. 831, F. 


Leikte— (Continued), 

(6) Malabar law — Lease' by the senior 
yrantee of property giveit to two in putra- 
vakasam — Validity. 

• 

A lease of property by the senior member 
alone of two grantees 'm putrnvahasavi is valid. 
ChakkaDtavidaChakkam Abdulla v. Thazath 
Chekkotti, 7 M.L.T. 180. ^ 

Benson and Krjshnaswami aiyar, jj. 

Jleferaices : — 29 M. 322, Fxpl.; 1C M. 201, 
R. 

(7) himiiaticm Act (A'l' of lS7?)y Sell. If 
Art. 139- Transfer of Property Act (IV of 
/A.vv), S‘ 107 — Lease for a fiA'cd term — 
lieyistered ovdoo\\vii lyut no patta — No rent 
paid after fixed term — Ejectment suit — 
I Amitniion— Denial of title — Payment of 
rent — Admission of title — Fildence — Ad- 
ntissibility of qabuliat — Bunlen of proof — 
Tenancy- Oral contract — Pleadings. 

The lessi'o of the house in dispute executed 
a registered galmliat in 1886 for a term of live 
years ; the lc.ss*»r, however, executed no patta. 
.\fler the said term of five years, no rent was 
ever paid. The lessor sued to eject the lessee 
ill 1906 : midy 

(1) on the expiration of a lease for a fixed 
term, time begins to run against the lessor 
under Art. 139 of the second Schedule to Act 
XV of 1877 (a). 

(2) It is not for the lessee to prove denial of 
lessor’s title, but the lessor must prove any 
such payment of .rent or admission of title by 
the lessee as would serve to •’extend the period 
of limitation. 

(3) A registered qabrilint showing that the 
possession of the lessee originated in a contract 
of lease constit tes a valid contract binding on 
the poison who executed it, and is admissible 
in evidence as against him (5). 

(4) A lessor, who comes into Court with the 
allegation that the possession of the lessee 
originated in a lease for a fixed term, cannot, 
when he finds that plea fatal to his case, be 
permitted to turn round and assert that there 
was a lease but not for a fixed term. 

(5) An oral contract of lease, together with 
the lessee’s agreement of lease \gabuliat) creat- 
ing a tenancy fora fixed term, becomes'in fact 
a tenancy for that term, if the lessor makes no 
attempt to disturb the possession of the lessee. 
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and the latter continues to pay rent for the 
stipulated period. Bhagwan Dat v. Harl Ram, 

5 Ind. Gas. 350* 

PIGGOTT, J. 

References : — (a) 1 A.L.J. 5201 ; 6 A.L.J. 684 ; 

3 Ind. Gas. 666 ; 31 A. 514, F, (6) 26 A. 136 ; 
27 A. 136, D. ; 2 A. .617, H, 

(8) Transfer of Propel ty Act (IV of 1882)^ 
S. ^06 — Lessor and lessee — Ejectment — 
Notice — Denial of lessor's title before suit — 
Proof of notice or other sufficient cause — 
Onus — Objection as to want of notice or 
cause of action can be allowed for the first 
time in second appeal — Plcndtng — J*raC‘ 
tice, I 

A lessor suing for the ejectment of his lessee | 
as such is bound to prove either that the lessee | 
had been duly served with notice under S. 106 ' 
of Act IV of 1882, or had denied the title of 
the lessor prior to the institution oi the suit. ‘ 
Mere denial of title on the part of the lessee in | 
the suit itgelf is not sufficient, as the plaintiff 
is bound to prove that ho had a complete cause j 
of action when ho came into Court. An objec- j 
tion on the ground of want of proof of Hcrvice of j 
notice or other valid cause of action on the ' 
part of the lessor is one which goes to the root 
of the lessor’s case, and can be entertained in * 
second appeal, though not explicitly taken 1 
before that stage. Chatter Singh v. Ishri | 
Prasad, 5 Ind. Cas. 336. j 

PlOGOTT, J. 


Lease — (Continued), 

flO) Lease-hold interest, whether heritable^ 
True test, what is — Lease for building and 
residential pur^mes-^Whethejr heritabUrr- 
Transfer of Property Act (1 V of 1882)^ 
scope of — Not complete Code—S, 108, cl, ij) 
— Contract Act (IX of 1872), S. 37. 

The proposition that a lease-bold interest « 
must be heritable, because it is an interest in 
land, is too broad, and requires to be qualified. 
The true test to apply is, to determine, from 
I the terms of the grant or from the nature of 
I the tenancy, whether the parties intended that 
; the execution of the contract was to be contin- 
gent upon the continued existence of both or 
either of them. 

Where a lease was clearly for building and 
residential purposes, it cannot be supposed to 
have occurred to the parties that such a lease 
would terminate upon the death of the lessee, 
who would have to spend considerable sums 
for the improvement of the land and for the 
erection of a suitable residence thereon. Such 
a lea.so*hold interest is licri table. 

The Transfer of Property Act merely defines 
and amends certain parts of the law relating 
to the transfer of property by act of parties, 
.and even in these respects, it docs not purport 
to be a complete Code ; much loss does it deal 
with cases of succession. Kishori Lai Roy 
Chowdhury v. Srimati Krishna Kamini 
Chowdhurani, 6 Ind. Cas. 500. 

Mookekjke and Tru.no.n, JJ. 


References:—! A. 809 ; A.W.N. (1890) 175; | 
2 M. 239 (246) ; 18 B. 110, It, 

(9) Ejectment — lii^Ut of one iX)-oiv'^r— Settle- i 
ment by all co-ovmers — Unregistered lease 
— Tenancy by sufferance. 

Where the relation of Joint landlords conti- 
nues, a tenancy under them cannot be put an 
end to except by all the lessors acting together 
(a). 

Therefore, if one co-owner makes a settle- 
ment of a certain land with the consent of the 
other co-owners, the lessee comes upon the land 
as a tenant, and although the tenancy may not 
bo a valid one for want of a registered pattah 
for more than a year yet the lessee having been 
allowed to hold on. the tenancy bocobies one 
by sufferance and cannot be terminated by one 
co-owner of the land. Thakur R|km v. Bhak- 
roo Mian, 5 Ind. Gas. 277. 

Chatter JE£, j. 

References (a) C. 807; 7 C.Ij J. 483, 

F. 


References : — 68 Miss. 604 ; 9 South. 895, 
Rel. on, 

(11) Evidence, inadmissibility — Unregistered 
letter varying the terms of lease — Rent, 
payment of, at reduced rate for sometime, 
*iffect of — (front, conflicting description of 
subject’matter — Lessee not fait in possession 
of sj)ecific area— Rent, reduction of, 

A letter, addressed to a lessen by a lessor, 

I ‘containing all the essentials of a lease, is in- 
admissible in evidence to prove the reduction 
of rent, for want of registration (a). 

Even if the letter be treated as an agreement 
for reduction of the rent, it is in effect an 
agreement purporting to limit an interest in 
immoveable property. 

The mere fact that rent for some years has 
been received at the reduced rate docs not bind 
I the lessor to accept rent at that rate in future. 

Where there are two conflicting descriptions 
of the subject-msittcr of a grant, or two conflict- 
ifig parts of the same description, that which 
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ib the more certain and stable, and the least 
likely to have been mistaken or to have been 
inserted inadvertently, must prevail if it suffi- 
ciently identifies the subject-matter (b). 

But where these two elements, the boundaries 
and the quantity, are equally certain and 
exactly defined, or the boundaries are as precise 
and definite as the quantity is specific and 
exact, and there is gross divergency between the 
quantity specified and the quantity found to 
be included within the defined boundaries, 
preference should be given to that element of 
the description of the subject-matter, which is 
more consistent with the intention of the par- 
ties to be collected from the other parts of the 
deed, illuminated, if necessary by the surround- 
ing circumstances and the subsequent conduct 
of the parties (c). 

A statement contained in a contemporaneous 
document furnishes a legitimate aid to cons- 
truction id). 

Where the parties have adjusted the annual 
rental on the bisis of the specific area, and the 
lessor has failed to put the lessee in possession 
of the specific area, the lessee is entitled to a 
proportionate reduction of rent, although there 
is not any express covenant that eflect in the 
lease. Raja Ourga Proaad Singh y. Rajendra 
Narain Bagohi, lOC.L.J. 670 -37 C. 293. 

Doss and RiCHAUUSON, JJ. 

References: — [a) (1) 8 C.L.J. 90 — 36 C. 
1010, F, (b) 7 Wheaton U.S. 7, H. (c) 12 Moo. 
r.C. 473 ; 14 K.R. 987 ; 93 U.S. 614 ; 3 How. 

U. S. 187 ; 7 Pot. U.S. 171, R, (d) 20 Ch. D. 27 
(G2, 63) ; 7 Cb. D. 76, R. 

(12) Ceusi' — Af/reenient/o lease— Specific per- 
formance — Transfer of Property Act (ZK 
of S. W7. 

In India, a perfectly valid agreement for a 
lease may be made by parol, and a verbal 
arrangement, though void as a lease, is capable 
of enforcement as an agreement for a lease. 

When, in pursuance of an agreement for a 
lease, the intended lessee has taken possession, 
though the requisite documents have not been 
executed, his position is the same as if the 
documents have been executed, provided that 
specific performance can be obtained between 
the same parties in the same Court and at the 
same time as the subsequent legal question 
falls to be determined. Singheeram Poddar 

V. Bhagbat Chandar Nundi, 11 C.L.J. 643. 

Fletcher, j. 

References 21 Ch. D. 9 ; 2 C.L.J. 343, F. 


Lease — (Conlintied) . 

(13) Lease — Kabuliat — Specific performance 
— Registraii&n, want of — Evidence^ 
admissibility of. 

When a lease, which is compulsorily regis- 
trable, has not been registered and is inadmis- 
sible as a lease, it may nevertheless be admitted 
in evidence, in a suit for specific performance 
of the agreement to lease. Kedtfr Nath Joy- 
pooria v. Poorasundari Dasi, 11 C.L.J. 648 
Ind. Cas. 634. 

Fletcher, j. 

References 6 C. 634 ; 17 lil. 466 ; 17 M.L. 
J. 219, K ; 10 Bom. 101, dissented from, 

(14) Lease — Writing evidencing lease ftrr si.r 
months — Whether requires registration 
under S, 27, Registration Act, 1677 — Evi- 
dentiary value — Lease unsigned by lessor, 
irhetlier valid — Transfer of Propeity Act, 
168:2, Ss, 106, 107. 

A writing evidencing a lease for six months is 
not required to l)e registered under S. 17 of the 
Registration Act, 1877, and can be used in evi- 
dence of an oral letting accompanied with 
delivery of possession. 

Qtuere : — Whether an instrument purporting 
to create a tenancy and signed only by the 
transferee constitutes a lease under the Tr.'&nsfer 
of Property Act? ChinnaBawml Padayachi 
V. Avayambal, 7 M.L.T. ?gs. 

Benson and Krishnaswami Iyer, .t.j. 
References 31 A. 276 ; 26 A. 368 and 32 M 
532, R, 

(16) Transfer of Property Act {IV of 168:2), 
Ss, 1, 1 : 2 — Bengal Tenancy Act {VIH of 
1685), *Ss. 10, 11, 155-»- Statute, repeal of, 
by implication- Lease — Conditioft restrain- 
ing alienation — Validity — Breach of condi- 
tion — Com})ensati(m. 

Before a Court can bold that there has been 
a repeal of uUe enactment by another by 
implication, it must be satisfied that the pro- 
visions of the two enactments are so inconsistent 
or repugnant that they cannot stand together. 

S. 10 of the Transfer of Property Act 
has not been repealed by implication by Ss. 10' 
and 11 of the Bengal Tenancy Act. The 
provision in the former Act, saving conditions 
restraining alienation in leases where the 
condition is for the benefit of the lessor, is not 
inconsistent with or repugnant to the provi- 
sions of the latter Act, which gives to ' lessors 
general powers of alienation, and the two 
provisions in the two Acts are capable of stand- 
ing together. 
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Leate — {Continued), 

A permanent lease provided that the lessee 
should not transfer the land to anybody, and 
that» should he do so, he would lose all his 
interest in the land which would become the 
Ichas land of the lessor. The lessee having 
transferred the land, the lessor brought a suit 
for ejectment : 

Held, thati though the qabuliat contained a 
condition for re-entry, that should not be 
enforced, unless the defendant fails to pay to the 
plaintiff compensation for the breach of the 
covenant as the Court may deem reasonable, 
under S. 155 of the Bengal Tenancy Act. 
Kheihab Lai Nag Majumdar v. Madhu 
Sudan Pal Kundu, 0 Ind Cas. G85 = 12 G.L.J. 
12G. 

Brett and Richardson, jj. 

(16) JAiuitatwn Act (XV Hi??), Sch, II 
Arts» 110. 1 16 — Heqistered ledse — Deter - 
minatitm — Holding over — Claim for rent — 
lAmitation. 

Whero«a registered lease has been determined 
and the tenant holds over, the claim for rent 
for the period during which the tenant has held 
over is not a claim for compensation for the 
breach of a contract in writing registered. 
Seydarakath Kakkaohi v. Yaliarath Muham- 
mad Kutti, G Ind. Cas. 754. 

Benson and Krishnasvvami aivar, jj. 

(17) Stispensioii o f rent on account of scarcity 
— Lessee, v'hetJier entitled to suspension 
of rent jlred by lease — /lent Act (Oudfi), 
S. 10, 

Held that a lessee is not entitled to a suspen- 
sion rtf the rent filled by his lease tn proportion 
to the rental demand suspended under orders 
of the Local Government on account of scarcity. 

The principle of S.*19 of the Oudh Rent 
Act applies to such a case. The respective 
rights and liabilities of lessees and their 
superior proprietors are to be determined by the 
terms of the contract between the parties. Ram 
Naraln v. Hon’ble Uday Partap Adladat 
Singh, 13 O.C. 146. 

PIGGOTT, J. 

(18) Landlord and Teruint — Lease-— Default 
in payment of rent on due da te^J Provision 
for accumulated i)ayments with interest — 
Forfeiture — Surre^ider of property. 

Whore the terms of a lease provided that, in 
default of payment of rent on the due date, the 
rent in arrear sh^^ll be paid with the interest 
with the next year's rent, and if default is 


Lease— (Co9»ftnn«d). 

made even then, the property shall be surren- 
dered to the lessor : 

Held, that the tenant was not entitled to be 
relieved against the forfeiture, Adiraya Bhetty 
y. Billa Tyampu, 6 Ind. Gas. 438. 

Benson and Krishnaswamy aiyar, .rj. 

References 28.M. 380 ; 15 M.L. J. 208 ; 15* 
M.L.J. 210, R. 

(19) Landlord and tenant — Denial of landlord's 
title by tenant — Forfeiture— Flection to de- 
termine temincy — Lease created before the 
Transfer of Property Act — Action fot' eject- 
ment— Ihansfer of Property Act (IV of 
IbOii*), Ss, {^(c). Ill (g), lia-^Claim for 
rent coupled toith prayer for ejeettnent — 
Whether operates as waiver of right to 
eject, 

111 the case of leases, created prior to the 
coming into force of the Transfer of Property 
Act. where a forfeiture has been incurred by the 
denial by the tenant of the landlord’s title or 
by breach of the conditions of the lease, it is 
not necessary that the lessor should, prior to the 
action for ejectment, do some act showing an 
intention to determine the lease. The institu- 
tion of ail action on the ground of forfeiture 
itself amounts to the manifesting of the lessor’s 
intention to determine the tenancy. 

The principles of S. Ill ig) of the Transfer of 
Property Act are not applicable to leases 
executed before the Act (a) . 

Where a lease has determined by the land- 
lord’s election to treat the lease as at an end, 
the claim for rent prosecuted along with a 
prayer for ejectment will not negative the land- 
lord’s title to seek ejectment. Padmanabaya^ 
Y. Ranga, 6 Ind. Gas. 447 = 8 M.L.T. 110. 

• Benson and Krishnasw ami Iyer, jj. 

References : — (n) 31 M. 403 ; 4 M.L.T. 221 ; 
33 G. 329 ; 3 G.L.J. 274, not appr, ; 99 E.R. 304 
1309); 10 Ch. D. 747 (7G3) ; 48 L.J.Gh. 223 ; 39 
L.T.381; 27 W.R. 286; 71 R.R. 800 (807); 

7 C.P. 360 ; L.R. 7 Ex. 26 (34) ; 41 L.J. P^x- 
17 ; 27 L.T. 708; 20 W'.R. 189 ; 2 K.B. 304 ; 72 
L.J.K.B. G30, 89 ; 89 L.T, 112 ; 19 T.L.R. 
510, li, 

(20) Lease — Rule against perpetuities— 
right —Merger in zemindari right — Cove- 
mint running with land — Personal Cove- 
nant. 

A clause in a lease, by which it is agreed 
that the lease should be forfeited in certain 
circumstances, is not against the rule regarding 
perpetuities. 
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> Leaie — ( Continued) . 

A patni right when purchapcd by the 
zemindar may merge in the Ruperior right. 

A covenant , is said to run with the land, 
when either the liability to perform it or the 
right to take advantage of it, passes to the 
assignee. 

A covenant in a patjii lease of certain 
Chakaran lands included in a palm mahal, to 
the effect that, if the rent of the parent patni 
iell into arrears or if that patni became extinct, 
then the patni of the Chakaran lands should 
.also become extinct, is a covenant which does 
not run with the land, and the purchaser of 
the parent patni for arrears of rent does not 
got any right to the Chakran lands by virtue 
of the covenant in the lease of those lands. 
Ganada Dasi v. MaharaJ AdhiraJ BiJay 
Ghand Mahatap Bahadur, 7 Ind. Cas. 34G. 
VINCENT, J. 

(21) hense —Occupnnry holding — Enhance- 
ment of rent, suit for — Lessee not party — 
Lessee not bound by enhancement decree. 

The lessee, under a sarpeshgi lease of an 
occupancy holding, wa.<4 not made party to a 
suit for enhancement of rent, which had been 
brought by the /amindar against the original 
tenant : held that the lessee was not bound by 
the decree and was not liable to pay the 
enhanced rent. Behari Lai y. Shiam Lai, 7 
Ind. Cas. 040. 

Kauamat Husain, j. 

References : — 29 B. 397 ; 7 Bom. L.R. 313, 
R. 

(22) Rent, suit for — Money rent or produce 
rent — Kabuliyat, construction of — Decree 
for money rent — Res judicata. 

A kabuliyat contains the following words 
A rental of Rs. .35 having been fixed on condi- 
tion of making over, in lieu of the said amount 
of rent, a quantity of a total of 4 maps, .5 sali.s 
of rice of good quality per annum in accordance 
with the prevailing (standard) seer of the village 
as settled upon. 

Held (per Woodrojfe, J.) on a construction of 
the kabuliyat that the landlord was entitled 
to rent paid in money and not in kind. 

In a previous suit between the parties, rents 
were decreed for money payment. 

Held (per Richardson, J.) that the decree 
operated as res judicata. Bipro Charan 
Majhl y. Suchand Roy Chowdhury, 12 C.L. 
J. 595. 

WOODROFFB and RICHARDSON, JJ. 


Leaie — (Continued ) . 

(28) Rent, suit for— Money rent orprodtice 
' rejit — Kabuliyat, conslructum of— Estimate 

! of value — Payment of interest in default — 

Bengal Tenancy Act of 1885), S» 74. 

> Under a document, the tenants agreed *' to 
pay every year 80 cottahR of paddy and 10 
I cottahs of kalai measured by a cottah of 14 seers 

‘ as the landlord’s share ; that^if, owing to 

' any.occurrence, we fail to give the same, then 
we will pay you its price amounting to Rs. 30 
in the month of that very year. Held, that 
estimate of the value was not intended to 
modify in any wsy the terms of the contract 
between the parties, whi^.h wag that the tenants 
, should pay a yearly rent in kind, and that, on 
their failure tt) do so, they should pay its price. 

I There was a clause in the above document 
j providing for payment of intoresi ^t a certain 
rate per month. 

Held, that S. 74 of the Bengal Tenancy Act 
had no application. Sheikh Isaf v. Gopal 
' Chunder Dey, 12 G.L.J. 593. ^ 

Buett and Richardson, j.j. 

(24) — Rent, suit for — Rent in cash or kynd — 
Lease, construction of — Market value of 
paddy. 

In the tabuLar statement which forms a part 
of the lease is entered ”128 aris of paddy value 
32 rupees.” In the body of the lease it is 
stated that the paddy is to be delivered at a 
certain specified place. . . .and measured with a 
measure to bo supplied by the landlord. Later 
in the body of the loaso it is said that, if the 
tenant fails ^ to pay the measure of p<addy 
according to the instalment*,' then the arrears 
of the rent in paddy or the price thereof with 
damages and co.sts shall be realisable by legal 
process. 

Held, that v’hat was contemplated was ptiy- 
ment of the rent by delivery of the paddy 
,, itself, and the tenant was not at liberty to 
deliver either paddy or to pay Rs. 32 ; that 
the tenant was to pay the market value of the 
paddy. Akbar All v. Durga Kripa Sen, 12 
O.L.J. 639. 

Stevens and Handley, .j.t. 

(28) Lease — Covenant against stocking grass 
— Breach of Covenant by lessee — Damage 
by Jire to ^ssor — Compensation — Evidence 
— Burden of Proof. 

Upon a lease of a house, the lessee covenanted 
not to store grass in any part of it. He did 
so, however. The house was subsequently 
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Lease — {Conimued ) . 

burnt down, but there was nothing to show 
that the fire wad due to the breach of the 
undertaking and was the natural result of the 
storing of the ha^*. •Held that, for the breach 
of the contract, the lessee was liable to any 
damage which was caused thereby, t.e., which 
naturally flowed from the breach or which the 
parties kne^ was likely to result from the 
breach, held further that, the lessor having 
failed to establish that any damage was sus- 
tained by him by reason of any act of the 
lessee, he was not entitled to any compensa- 
tion for the damage caused by the fire. 
Mathura Das v. Mohan Lai, 7 A.L.J. 1205. 

StanLiEV, C.J. and Banrrji, j. 

(2fi) Case where lease hold not to be one 
in perpetuity, but one for a specific period. See 
PLEADING, No. 2, 7 M.L.T. 106. 

(27) Lease from month to month — Regis- 
tration . See Hindu Law (Joint Pamily), 
No. 5, 7 M.L.T. 116. 

(28) Leases for a period exceeding twenty-one 
years— Effect. See A(iT T1 OF 1882 (TRUSTS), 
No. 1, 19 M.L.J. 737. 

(29) Duty of lessor to put lessee in possession 
on request — Agricultural lease — Land in posse.s- 
sion of third person — Duty of lessor to remove 
the third person. See TRANSFER OF PRO- 
PERTY ACT, No. 82, 7 M.L.T. 119. 

(30) Contingent covenant in a lease, when 
operative. See PUTNI, No. 1, 14 C.W.N. 601. 

(31) Adverse possession by lessee against 
lessor — Lease for fixed term. *800 JjIMITATION 
Act (1877), No. 93, 20 M.L.J. 131. 

(.32) Lease— Actual extent less than the 
extent granted — PrinciRloof construction when 
there is conflict between quantity and bound- 
aries — Lessee, if entitled to d.amagcs. See 
Grant, No. l, 7 M.L.T. 390. 

(33) Consent of lessee to mortgage by tenant, 
whether binding upon the original landlord. 
See ACT IK OF 1883 (C. P. Tenancy), No. 1, 
6 Ind. Cas. 75. 

(34) Agreement to — Registration —P a r o 1 
agreement to lease out land for five years — Doc- 
trine of part performance — Entry upon land by 
lessee — Ejectment. Sec Transfer op Pro- 
PERTY ACT, No. 3, 5 Ind. Cas. 562. 

(35) Lease — Determination,, mode of — Res- 
toration after cancellation — Effect. See TRANS- 
FER OF Property Act, No. 90, 7 M.L.T. 419. 


Leate— (Conf inued) . 

(36) Expiry of, on the premises leased being 
destroyed by fire. See TRANSFER OF PRO- 
PERTY ACT, No. 84, 12 Bom. L.R. 474. 

(37) Lease concurred to persons other than 
lessor, if multifarious dooumont. See STAMP 
ACT, No. 3, 14 C.W.N. 861. 

(38) Signature on document as a witness — * 
Knowledge of'coutorits — Denial of lessor's right 
— ^Transfer of the witness’s right. See ESTOP- 
PEL, No. 1, 7 A.L.J. 664. 

(39) Document creating right to obtain other 
document —Registration. Soo REGISTRATION 
ACT (1877). No. 20, 6 Tiid. Cas. 443. 

(40) Lease for a term less than five years — 
Non-rcsorvation of annual rent — Registration. 
See Registration Act (1877), No. 19, 6 Ind. 
Cas. 382. 

(41) Registered lease —Subsequent alteration 
by oral agreement. See EVIDENCE ACT, 
No. 18, 6 Ind. Cas. 577. 

(42) Consideration consisting of past adv.ance 
— S. 105, Transfer of Property Act— “ Price 
paid,” whether may be an outstanding debt. 
See Transfer of Property Act, No. 74, 6 
N.L.R. 65. 

(43) — in writing — Oral evidence. See EVI- 
DENCE Act (Mysore), No. 2 , 15 M.C.C.R. 
11, 

(44) Perpetual lease when amounts to a sale. 
See Pre-emption, No. 30. 7 A.L.J. 1022. 

(45) Tjes.seo having notice of deed forming 
part of title of ]es.sor — Oonstnictive notice of 
contents of deed. See BENAMIDAR, No. !•/?, 

7 Ind. Cas. 218. 

(46) Piissession lawful under a lease — 
Whether adverse — Acceptance of new lease — 
Effect — Lease declared void — Effect — Implied 
surrender. See ADVERSE POSSESSION, No- 8 

8 M.L.T. 309. 

(47) Of waste land the subject of suit — Lis- 
pendens. See TRANSFER OF PROPERTY ACT, 
No. 22. 6 N.L.R. 140. 

(48) — by tenant — Rights of lessee. Sec LAND- 
LORD AND TENANT, No. 38. 7 Ind. Cas. 760. 

(49) Lease coming into operation before pass- 
ing of the Act — Lessee's name not recorded — 
Suit by lessee — Maintainability. See ACT, HI 
OF 1901 (U.P. LAND Revenue). No. 2, 7 Ind. 
Cas. 540. 

(50) Agreement to lease— Lease not register- 
ed — Contract if divisible— Suit for specific per- 
formance. See Specific Performance;,. 
No. 3, 12 C.L.J. 464, 
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\tt9k%t—{Cinicluded). 

( 81 ) Patta tendered to and refused by tenant 
— whether a-^Registration. Sec TRANSFER 
OF PliOPERT.Y ACT. No. 74-/1, 8 M.L.T. 371. 

(52) Ijeano granted in execution of decree — 
•Or/int of fresh lease or extension of period of — 
Power of Court and Collector. See EXBCU- 
‘ TION OF DKfJREE, No. 22-6, 8 Ind. Cas. 410. 
(58) Lease — Signature by lessee only — Effect. 
See Transfer of Property act. No. 80. 

8 M.L.T. 4.37 (F.B.). 

(54) Lease by usufrurtuary mortgagee— Re- 
demption — Right of mortgagor. See MORT- 
GAGE (REDEMPTION), No. 20-6. U.B.R. (1910) 
2nd. (.^r. 11. 

(55) Agreement to lease — Registration— Ad- 
missibility in a suit for specific performance. 
See Registration act (1877). No. i-n. 8 
Ind. Cas. 520. 

Legal estate. 

Rights and duties of owner of — Priority. Sec 
INSURANCE, No. 3, 12 Bom.L.R. 717. 

.Legal PraetUioner. 

See PLEADER. 

iLegal Praotitloners Act. 

See ACTXVIII OF 1879. 

Legal representative. 

(1) Effect of bona fide obtaining decree against 
prima facie legal representative of a deceased 
• debtor — Right of real representative. See 
HINDU LAW (DEBTS). No. I, 152 P.VV.R. 
1909. 

W Decree against, of deceased debtor — 
Effect. Sec CiV. PRO. CODE (1882). No. 147, 

7 M.L.T. 157. ^ * 

(3) Application against persons not the legal I 

representative — Effect. See CiV. Pro. CODE ; 
(1882), No. 92, 7 A.L.J. 512. | 

(4) Decree against sons for debt due by 
father—Eorm of decree — Personal decree. See 
Decree, No. 6. 6 Ind. Cas. 397. 

(6)— of judgment-debtor — Extent of liabi- 
lity of. See TilXECUTlON SALE, No. 4, 13 O. 

0. 297. 

(6) —of executor — Liability to account. See 
EXECUTOR, No. 2, 7 Ind. Cas. 805. 

Legatee. 

Suit by — Executor to furnish accounts — 
j imitation. See LIMITATION ACT (1908), 
o. 5, 12 Bom. L.R. 881. 


Legitimacy. 

Legitimacy -^Proof ^Presumption of mar- 
: rinye from long co-habitation -^Mother 

I originally prostitute — No presumpthn, 

G claimed to be the fbgitimate sonr of M. 

; There was no evidence of marriage botwgfcn his 
' parents, an^no case was made of legitimation 
' by subsequent acknowledgment. 

Held that prolonged co-habitatV^n might give 
' rise to a presumption of marriage, but that 
, presumption is not necessarily a strong one, and 
I it did not apply in the present case, the mother 
] before she was brought to the father’s house, 

' -having been a prostitute. Ghazaufar All 
j Khan v. Musammat Kaniz Fatima, 14 C.W. 

N. 690 (P.C.) = 7 A.L..T. 579 = 11 C.L.J. 649 = 
j 32 A. 345 = 12 Bom. L.R. 447 = 8 M.L.T. 
59-6 Ind. Cas. 674 = 20 M.L.J. 579 = 13 O.C. 
170. 

Lord ^iacnaughteN, Lord Collins 
and Sir Arthur Wilson. 

Lekha Bahi. 

Value of. See CUSTOM (PUN.IAD ALIENA- 
TION), No. 4, 8 P,W.R. 1910. 

Letters of Administration. 

(1) (I rant of— Vesting of property of deceased 
from the time of grant — Right of heirs to 
deal frith the property ufitil the grant — 
Application of S. lUl of the Succession Act 
ta the vesting of the property. 

An administrator derives his title wholly 
from the Court. He has none until the Letters 
of Administration are granted, and the proper- 
ty of the deceased vests in him only from the 
time of the^grant (a). 

But until the grant of Administration, the 
property of an intestate vests in the heirs suffi- 
ciently to enable them to deal with their inter- 
ests. ' 

The provisions of S. 191 of the Succession 
Act as to the Letters of Administration relating 
back do not vest the property in the Adx^^inis- 
trator before the grant of administration. An- 
tony Cruz Gonzolvei v. Mathis Boopal 
Rayan, 8 M.L.T. 77 = 7 Ind. Cas. 242. 

Benson and Krishnaswami iyar, jj. 

Reference : — {a) Williams on Executors Vol. 

I. p. 468. 

(2) Letters of Administration— Gxweskt mt 
compulsory — Incompetency of Court to 
decide what property belongs to the estate— 
Religious shrine — Property acquired by 
Mahant— Pro6afe and Administration Act 
{V of 2681), 8s. 70, T2. 
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Letter* of Admlnletretloii —(OoncZikM). 

A person can oppose the application for 
granting Probate or Letters of Administration 
without first lodging the caveat as required by 
Ss. 70 and 72 of Aot AT of 1881. 

In proceedings relating to grant of Letters 
of Administration, the District Cgurt has no 
jurisdiction to decide what property belongs 
to the estateio^ the deceased. 

Property acquired by a’ mahtint belongs to 
the religious shrine of which he is the innhant, 
and Letters of Administration relating to such 
property can be granted only to the person who 
is shown to have near spiritual relationship 
with the deceased inahanL Khazan Das y . 
Ram Baran Das. 8 Tnd. Cas. 650. 

Chevis, j. 

(3) Application for, when no estate loft to bo 
administered — Effect. See ACT V OF 1881 
(PROBATE AND ADMINISTRATION), No. 4, 14 
O.W.N. 463. 

( 4 ) Suit for share of property of intostato — 
Order for — Limitation when begins. See LIMI- 
TATION ACT (1877), No. 75, 7 lud. Gas. 704. 

Letters Patent (Bombay). 

(1) Letters Patent (Atnended), els, 12, 14 — 
Leave of Court— Causes of action arisUuf 
partly in the limits of the Original Civil 
Jurisdiction of the High Court — Joinder of 
causes of action — Jurisdiction — Practice, 

The plaintiff joined in his plaint two claims, 
the causes of action in which arose in part 
within the local limits of the ordinary Original 
Civil jurisdiction of the High Court of Bombay ; 
to this was added a third clahn, t^ie cause of 
action with regard to which arose wholly outside 
the said limits. Leave of the Court under cl. 12 
of the Amended Letters^ Patent was obtained 
as to the first two claims. Tbe Plaintiff then 
applied under cl. 14 to be permitted to join 
together all the claims in one suit. To this, the 
defendants raised two objections : first, that an 
application under cl. 14 could not be made in 
a case in which leave has to be obtained under 
cl. 12, in respect of other causes of action : and, 
secondly, the application should bo made before 
the plaint is filed : 

Held, overruling the objections, that tbe 
Court had Original jurisdiction in respect of 
the first two claima as soon as legve bad been 
obtained under ol. 12 ; that it then became 
lawful for the Court to call on the defendant’s 
to show cause why the cause of action in respect 
of the third dlaim should not be joined in the 


Letters Patent (Bombay)— (ConfiniMd). 
suit ; and that there was nothing in ol. 14 to 
show that that must be done before the plaint 
was filed. J.O. Dobson v. The Krishna Mills 
Ltd., 12 Bom. L.R. 988. * 

MACLEOD, J. 

(2) Cl, 15 — Order of a Judge refusing tode-^ 
cide whether arbitrators are ginng beyond 
the scope of their authority — Judgment 
— Appeal — Construction of submission 
io arbitration — Insurance against Jire-^ 
Luibility of company for further loss. 

An order of a Judge dismissing a petition to 
revoke a submission to arbitration, on the 
ground that the arbitrators are going beyond 
tbe scope of the reference, is a judgment within 
the meaning of cl. 15 of the Letters Patent and 
as such is appealable. Such an order compels a 
party to submit to the jurisdiction of arbitra- 
tors, though ho complains that no such jurisdic- 
tion exists. 

It decides a question of right, namely, 
whether or not he is, by the terms of reference 
to arbitration, deprived pf his right at com- 
mon law to have the dispute decided in the 
ordinary way in a Court of law. It goes to 
jurisdiction and is not passed as an exorcise of 
discretion. 

Per Chandavarkar, J, — When a submis- 
sion to arbitration is being construed, a cardi- 
n.al principle to be applied is that by a sub- 
mission to arbitration a party deprives himself 
of tbe right at common law to have the dispute 
to which the submission relates decided by a 
Court of law. It must therefore appear clearly 
from the terms of the submission that with 
reference to any point the party has so deprived 
himself. 

The los.s or damage by fire, which is insured 
against in a policy of insurance cannot in9lude 
loss caused by deterioration of the property in- 
sured consequent on neglect (if any) of the In- 
surance Companies to take care of it, if they 
have taken possession. A loss so caused is not 
an inevitable or direct consequence of the mis- 
chief by fire. It is only where mischief arises 
from fire (in fire insurance cases) and from 
perils of the sea (in marine insurance cases) and 
the natural and almost inevitable consequcqoe 
of that mischief is to create further mischiev- 
ous results, that under-writers become reb- 
ponsiblefor the further mischief so incurred (a). 

Per Batchelor, J, — The loss insured against 
is limited to the loss by fire (which includes the 
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Lettera Patent (Bombay)— (Cone 
loss by water in extinguishing the fire) and 
cannot conveniently embrace, all possible 
damages, however remote, which could, by 
ingenuity, bo traced up to some connection 
with the fire as the ultimate causa sine qua non» 
It is impossible to hold that damages arising 
. from the alleged negligence of Insurance Com- 
panics while in possession arc properly claim* 
able in pursuance of the contract of insurance, 
for, whereas this contract refers only to loss, 
by fire, those damages would arise from an 
origin totally different and wholly distinct and 
separable from the fire, namely, a neglect of 
some duty imposed on the Companies after the 
loss by fire or wafer had become an accomplish- 
ed fact. The Bombay Fire Insuranoe Co, 
V. Ahmebdhoy Habibhoy, 11 Bom. L.R. 1 
-1 Ind. Cas. 14 « 34 13. 1. 

CHANUAVARKAR and BATCHETiOU, .U. 

lieference : — (a) (1851) fi Ex 408, H, 

(3) CL ir>—C.P.C. (Act XIV of 1882). 
S. 588. effect of. on Leitevs Patent — Order 
refusing to try ijtszies before first hearing — 
“ Judgnie7tt ” A^)penL 

S. 588, O.P.C., 1882, has not taken away the 
right of appeal given by the Tjcttcrs Patent. 

The word judgment in cl. 15 of the Letters 
Patent, means .i decision which affects the 
merits of the <xuostion betwoon the parties by 
determining some right or liability. An order 
refusing to try and dispose of certain issues 
before the first hearing of the suit merely regu- 
lates the procedure in the suit, and thus is not 
a “ judgment” within the meaning of cl. 15 of 
of the Letters Patent. 

Consequently no appeal lies from such au 
order. Jehanglr Maiicherji Curaetji v. The 
Secretary of State for India, 11 Bom. L.R. 
245-2 Iiid. Cas. 150. 

JENKINS, C.J., and TYARJT, J. 

References:— Q B.L.R. 438: 17 W.R. 3G4 ; 13 

B. L.R. 91 ; 21 W.R. 303, relied on; 3 M.H. 

C. R. 384, Diss. 

Letters Patent (Madras) . 

(1) S. 10. See ACT XVIII OF 1879 (LEGAL 
Practitioners), No. 2, 6 lud. Cas. 313. 

(2) Cls. 11 and 44 — Jurisdiction — High Court 
— Power to try, in the ordinary Original Civil 
jurisdiction and suits about charities in the 
Mofussil. See HIGH COURT, No. 1, 7 M.L.T. 
292. 

(2-a) S, 12 — Suit for niaintenance to be charge 
ed oh immoveable property, whether “ suit 
f^landr 


Lettera Patens (MsLdvM— (Continued). 

Where the plaintiff, a widow, sued for main- 
tenance, and prayed that the same may he 
charged on certain immoveable properties 
within the jurisdiction of the High Court. 

Held, on the question whether the High 
Court had jurisdiction to entertain the suit 
under S. 12 of the Letters Patent, 

that a suit, which prays for any relief with 
reference to any specific property is a suit for 
land. “ The plaintiff's right of maintenance is 
not merely a personal obligation. It is a real 
right, but it is not a charge or any other pro- 
prietary right until it is referred to specific 
property by contract or decree." 

Held, that, as the plaintiff claimed to have 
her maintenance made a charge on specified 
immoveable property, the prayer was for a 
decree to operate diroctly on the land. The 
suit was therefore one for ^'land." Sandra 
bai Sahiba v. Tlrumal Rao Sahib, 6 M.L.T. 
263 = 20 M.L.J. 103-^33 M. 131 = 3 Ind. Cas. 
930. 

BENSON, O.CmT., and SANKARAN NAIR, J. 

References:— 21 M. 167 (161) ; 1 C. 249 ; 2 
C. 446 ; 6 C. 82 ; 19 C. .368 ; 9 B.H.C.R. 12 ; 14 
B. 363 ; 22 B 701 (704) ; 29 B. 249, R. 

(2-b) 8.12 — Ornnthig of leave to sue — When 
motion for revocation should be made. 

The party who seeks to revoke the leave 
should do so at once and should always be 
prepared to extend the time for filing his 
written statement on that ground, because it 
is for the interest of the parties that the ques- 
tion whether leave i.s to *bo revoked or not 
should bo decided at the outset boforo any costs 
arc incurred. Subbiah Chetty y. Abdul Karim 
Baker Sahib, 8 M.L.T. 349. 

(.3) ! setters vatent. S. 15— Order of single 
Judge — Dismissed with costs"' — Whether 
amounts to judgment — Appeal, 

Where a single Judge of the High Court 
simply stated 'dismissed with costs’, without 
anything r'ore, and when it became impossi- 
ble to say whether the learned Judge meant to 
dismiss the case on the merits or whether he 
thought that, in the exercise of his discretion, 
he was not inclined to interfere. Held that it 
cannot be said that the order amounted to a 
judgment, and that no appeal lay. NattI 
Qounden v. Ourunada Ooanden, 8 M.L.T. 
288. 

MUNRO and SANKARAN NAIR. 



m DIGI^T 

Lattori Patani ai«irM)-*^’oiie 2 ffd 0 iQ. 

(8-a> OL re/U9mg to frame iasue^^ 

Wheiktsr a '*fndgmmt**r^MMning of^^judg- 
nmiU^’^WhxKi^ itr inoludM’-IfUerloeutcry 
order gnd.iudg^tmUf dtiHinetion betwem. 

No appeal lies from ani order of a Judge on 
thaorlgmal side deoHning to frame an issue 
ivhioh is adM for by .one of the parties to the 
suit (a). ^ 

The word “judgment” in S. 15 of the 
Letters Patent is to be deemed to include any 
order in any interlocutory proceedings ; 

The test seems to bo, not what is the form 
of adjudication, but what is its effect in the suit 
or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may 
be the nature of the application on which it is 
made, is to put an end to the suit or proceeding 
so far as the Court before which the suit or 
proceedings is pending is concerned, or if its 
effect, if it is not complied with, is to put an 
end to tbp suit or proceeding, the adjudication 
is a “judgment.” 

4^ adjudication on an application, which is 
nothing more than a stop towards obtaining a 
final adjudication in the suit, is not a “judg- 
ment '* within the"* meaning of the Letters 
Patent. (Per Chief Justice) . 

The term “judgment ” in 8. 15 of the Letters 
Patent covers “an interlocutory or preliminary 
judgment.” But a “preliminary or inter- 
locutory judgment ” is not the same thing as 
an interlocutory order. And whatever width 
of interpretation ^he term judf;!inont ” may 
be capable of, it ought not to bo so understood 
as to cover ” interlocutory orders. " (Per 
Kt'ishnasivantiAyyar, Jj. T.Y. Tuljaram Row 
V. II.K.R.Y. Alagappa Chettiar, 8 M L.T. 
453 (F.B.). 

White, c.j., kjhshnaswami aiyar, and 

AYLING.TrJ. 

Reference8:—{a) 1 M. 148, Diet.; 4 C. 531 = 3 
C.L.B. 811, F,; 14 M. 88 ; 28 M. 28 ; 80 M. 
143 ; 26 M. 437 ; 27 M. 432, Dies ; 3 M.H.G. 
8S4 ; 34 M. 368 ; 6 O.W.N. 781 ; 34 M. 353 ; 35 | 
M. 654 ; 8 433; 9 C. 483 (P.C.) = 10I. | 

A. 4>13 O.L.B. 611 ; 36 C. 1096 ; 39 B. 349 ; 

34 B. 1»11 Bom. Ii.B. 1==1 Ind.Cas. 14, R. 

• 

(4) 8s. 16 to 18 — ^Division of opinion between 
Judges in appeal — Further appeal whether 
lies. See BANKER AND CUSTOMER, No. 9, 

6 Ind. Oas. 887. . 

61 


OF 0A8B8. 802 

Libel. / ^ 

Libeh language^ inhrrpriiialioft of-^harge 
by writer in neweg)aper of iampering 
loyalty of soldiera^Penal Code (Act XLV* 
of 1860 ), $• Idl — Fair comment^Mii^itate* 
meat of fact in comment— Parliament, 
stateitienta made in, put forward as writer* g' 

oton, if privileged— Parliamentary debateem 

relevancy of— * Hansard's Reports," dd- 
misHbility of — Judicial itofics of /oefs of 
public history— Evidence Act (1 of 1879), 
Ss» 57 and 58 (9 ) — S, 55 — Damages’-^ 
Character, evidence of — Political reputa^ 
tioii, tnjtiry to — Deportation of plaintiff 
under Reg- III of 2818 and reasofts given 
therefor, if mitigate damages— OffidaX acts 
— Presumption of regularity— Costa, 

Where a writing in a newspaper contained 
the statement that the plaintiff “ has beeu 
guilty of tampering with the loyalty of the 
Punjab sepoys,” 

I Held — that the statement amounted to an 
j imputation that the plaintiff had been guilty' 

I of a criminal offence (S. 131, Penal Code). 

I • 

I Per Hnrington, J,—ln deciding whether the- 
I allegation was libellous, the meaning put on 
I the word “tamper’* in the dictionary was of 
I little importance. The question was, what 
I would a reasonable man understand to be con- 
i veyed by the statement, taken with the rest of 
I the writing. 

I Per Curiam — When what purports to be a 
j comment on a matter of public interest con- 
I t^in.s a false allegation of fact, such statement 
J is not protected as fair comment (a). 

I 

! Tt was urged in defence that the allegation^ 

I of fact, vis., that the plaintiff was guilty of^ 

I tajnpcring with the loyalty of sepoys, was a 
j repetition of statements made by a responsible 
I minister in Parliament, and that, in any case, 

' the statements made in Parliament in oonnec* 
tion with the deportation of the plaintiff by 
Government under Reg. Ill of 1818. and the fact 
of the deportation itself, went in mitigation of 
the damages : 

Held — that a statement which was put for- 
ward as the writer's own cannot claim to be 
privileged as a fair and accurate report of a 
proceeding in Parliament ; and that, moremr, 
the statement was not in fact a repcoductiJe of 
the statements in Parliament. 

Per Harington, J.—Thnt what was said in 
Parliament cannot, in the oiroumstanoes, be 
relevant to the issue of privilege; 
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Libel — IContmued), 

That the statemfints were not also admissible 
in mitigation, of damages, as evidence of 
plaintiff’s bad character, since evidence of 
rumours of svispicions to the same effect as 
the defamatory matter cannot be given ib ) ; 

That, even if relevant, the speeches made in 
'Parliament could not be proved by the mere 
production of Hansard's reports, without for- 
mal proof by examining the reporter, nor could 
they be referred to by tlic Court as relating to 
a matter of public hi.<«iory under 8. 57 of the 
Evidence Act ; 

Per Woodroffe, J.— {Contra) — That, although 
the penultimate clause of S. 57 docs not absolve 
a party from proof of any fact which d(3es not 
fall within the provisions of els. 1 to 13 of the 
section, the facts of which the Court may 
take judicial notice are not limited to those 
clauses ; 

That the fact that there wore debates in 
Parliament in which plaintiff's deportation 
and conduct were di.scusscd was a matter of 
public history and of such notoriety that it 
was reasonable to assume tboir existence with- 
out formal proof ; and Hansard’s reports were 
properly referred to, to enable the Court to 
take judicial notice of the facts relating to the 
debate. 

Per Curiam — The debates in Parliament 
were not covered by the expression "course of 
proceeding” in cl. (4). 

Per Woodrqffe^ J, —The debates were relevant 
as disclosing the reasons for the deportation, 
which were such as could be relied on in miti- 
gation of damages. They were also relevant 

furnishing matter for comment. 

Held (Per Haringicm, J ). — That the fp-ct 
that the plaintiff was deported, taken in con- 
junction with events which picceded it, and 
the part which he took in the .agitation at a 
time of political unrest, should be taken into 
•consideration in estimating the injury done to 
his reputation by the particular allegation, 
though, if the fact of the deportation had 
stood alone, it would not probably weigh 
lieavily in reduction of damages. 

Per Woodroffet tT.— The fact that the Govern- 
thought fit to deport the plaintiff, the 
reasons therefor as inferrible from the preamble 
^«Beg. ni of 1818 and from the answers 
giysn in Parliament, and the plaintiff’s conduct 
i|t^ far as it appeared to justify the action of 
^ Government, wen matters to be considered 


In estimating the injury caused , by the ppirti- 
cular libel to his politioal ^utaiibii which 
alone was affeotpd by the libel; hut Urhibh had 
had probably already suffelbd greatly from the 
action of Government and statements publicly 
made by responsible Government officials. 

Per Curiam —That the decision of a Judge 
as to the amount of damages is open to review 
on appeal. 

That, although the amount was materially 
reduced on appeal, the respondent was in the 
circumstances entitled to the costs of the 
appeal. The ” Englishmen, ” Limited v, 
Lala LaJpatRai, 14 G.W.N. 71d»6 Ind.Oas. 
81. 

HARINOTON and WOODROFFE, JJ. 

Refere^iccR (a) 20 Q.B.D. 276, 282 (1887) ; 
(1909) 1 K.B. 239. R. (b) 8 Q.B.D. 491 (1882), 
B. 

License. 

(1) License— Revocnbility’^ Licensee execut- 
ing works of •permanent charac^-^Coiii- 
pensatum. 

As a general rule, a license is revocable at 
the will of the grantor, for no interest in the 
land is conferred on the grantee by the grant 
of a license. The position, however, is different, 
if, on the basis of the license, the licensee 
executes works of a permanent character. In 
the latter case, the grantor of the license is 
entitled to revoke it, if ho makes compensation 
to the licensee for the loss he may incur by 
reason of the revocation of the license. Sorno- 
moyee Peshakar v. Chundev Kumar Das, 12 
O.L.J.443.» ' c 

Mookp:rjer and Carnduff, jj. 

(2) To employ cremation priest if can be 
granted. See GiV. PRO. CODE (1908), No. 10, 
12 G.L.J. 74. 

Limitation. 

(1) Limitation — Adverse possession of house 
— Whether amounts to adverse poesessim 
of site-*Bar of limitation. 

Where t^e defendant had been in adverse 
possession of the house for more than twelve 
years, it follows that he was in possession also 
of the site on which the house stands, and the 
suit in respect of the site is barred by limita- 
tion. Narad|p KamimT. Morria tebaatian 
Perelpa« 7 M.L.T. 809. 

Miller and KRiBHNARWAifillyEiB* JJ. 

.(2) Devaswampropmiy^SuU for declaration 
of rights^LimUation, 
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Whm thftgwkl otpattali bo bhe defendant ia 
the pf the aotton and the cause of 

action ie dated X89[^a mere suit fordeolacation 
of rights bronght more than six years after that 
date Will be barred. Thaihe Yittil Panthee- 
radl Anaada Yarar v. KaYumpreth Illath 
YatndeYaii Nambadri, 8 M.L.T. 2d9.i 

BBNSON and KB1SUNABW\MI AIY VR, JJ. 

(3) Application for delivery of possession of 
property purchased at execution sale— Limi- 
tation. See Execution of Decree, No 2, 

6 Ind. Gas. 89. 

(4) Practice — Pleadings — Suit on excluhivo 
title barred — No relief can be given on basis of 
tenancy-in common. See Hindu Lvw (FiR 
TITION), No. 3, 7 M.L.T. 95. 

(5) — for suit for dcolaring decree not binding 
See DECIidRiTORY SUIT. No. 2, 7 M.L J\ 
155. 

(6) Plaint ordered to bo registered after — 
Effect, ^ee CiV. Pro. CODE (1S82), No. 35, 
5Iud. Gas 330. 

(7) Defendant not himself in posbeshion — 
Plea of adverse possesbion See PARTITION, 
No. 3, 5 Ind Gas. 325. 

(8) Death of decree-holder— Substitution — 
Limitation. See Clv. PRO. Code (1882), No. 
174, 5 Ind. Gas. 272. 

(9) Limitation. Suit on failuio of considera- 
tion. See OlV. PRO. CODE (1S82;, No 146, 

7 M.L.T. 232. 

HO) Destruction of mortg igod piopert> — De- 
mand for additional security — Reasonable time 
— Limitation— Scee Cr \nsfer OF VRoruJiTi 
ACT, No. 43, 7 A.L.J. 391. 

(11) Limitation — Account settled See 
ACCOUNT, No. 2. 7 M D.T. 372. 

(12) Pica of. regarding a previous applic.ition 
for execution— Ss. 284, 248, C.F C, (18S2) See 
Execution of Decree, No 13, is o c. 90. , 

(13) Return of plaint to be filed in proper 
Court — Saving of. See Giv. PRO* CODE 
<1862), No. 56, 6 Ind. Gas. 637. 

(14) Joint trust — One trustee allowing right < 
to become barred — Suit by the other trustee 
within 3 years after majority, whether barred. * 
See COMPROMISE, No. 4, 20M.L.J. 42). 

(15) Limitation— Suit for money against | 

membera of joint Hindu family— Institution 
of suit more than three years after senior mem- 
ber became major. See HINDU LAW (Joint I 
FAMILY), No. 7, 8 M.L.T. 71. ' 


(16) Barden of proof aa to. SeeGBABDlAN 
AND Minor. No. 7, 86 P.W.R. 1910. 

(17) Limitation— Permiaaive poaseaaion* See 
In iM Title Deeds, No. i, 8 M.L.T. 167. 

(18) Application to set aside, sale on ground 
that holding was not transferable — Limitation. 
See Execution Sale, No. 2, 7 Ind. Gas. 48. 

(19) Possession of intermediate female heirs 
— When does not run against reversioners. See 
Hindu L\w (Inheritance). No. 9, 15 M 0* 
C R. 99. 

(20) Suit to recover assessment under S. 59 
of Madras Revenue Recovery Act — Reliefs by 
way of declaration and injunction prayed for 
in the same suit — Limitation. See ACT II OP 
1804 (MADRAS RCVENUB RECOVERY), No. 6, 
8 M L.T 201. 

(21) Declaritory buit for partition — Omission 
of relief— Separate suit — Limitation. See Ciy. 
Pro. Code (1908), No 102. 7 Ind. Gas 284. 

(22) ^lonoy loft with vendee for payment to 
vendor’s creditor— Failure to pay— Suit to re-' 
covei money— Limitation. See Tranbpbr OP 
Property Vot, No. 35. 7 Ind. Gas. 639. 

(23) Balance of account struck — Promise to 
pay interest — Bond — Limitation. See CON- 
TR\CT ACT, No. 19, 135 P.W.R. 1910. 

(24) Land in cantonments — Adverse posses- 
sion See C4XTONMENT, No. 1. 7 A.L.J. 1194. 

(29) Contract to revive barred items — Balance 
strurk— Limitation See DEBTOR \ND CREDI- 
TOR, No. 1, 138 P W R. 1910. - 

'll 

(26) Execution of decree — Limitation— Ob- 
jection by judgment debtor when may be raised. 
Sec CIV. Pro. Code (1882), No. 113, 8 Ind. 
Cas. 22 

(27) Plaint showing one ground of exemptiqn 
from — Plaintiff’s right to plead another and 
inconsistent ground to get over the bar of. See 
Evidence Vct, No. 6, 8 Ind. Gas. 81. 

(28) Adverse possession — ^Necessity for find- 
ing whether defendant’s possession was adverse 
or derivative— Failure to account for origin of 
possession — Legal presumption — Derivgflve 
possession See P088E88I0N, No. 6-'?, 3 Ind- 
Gas. 506. 

(29) Chit fund transactions— Default in pay- 
ment of instalments— Bight to reoover-Wftiver.^ 
See CHIT FUND, No. 1, 8 Ind. Gas. 510. 
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Limitation Aet (1871). 

(1) Art. 105~Right barred under, not re- 
vived by Limitation Act of 1877 or of 1908. 
See GiV. PRO! Code (1882), No. 48, 7 A.L.J. 
1201. 

Limitation Aot, 1877. 

« (1) S. 3, 8ch. 11, Arts. 13, Suir— 
Order in a in'oceeding other than a suit 
^Code of Civil Procedure {XIV of IHSU), 
8. SIO-A 

A Civil Court acting under S. 310- A of the 
Code of 1882, set aside a sale, on an application 
made about 14 months after the sale. The 
auction- purchaser, more than a year after the 
order, sued for possession of the property and 
for a declaration that the order under 
B. 310- A was passed without jurisdiction . Held 
that the order, whether passed rightly or 
wrongly, was not a nullity, and that, the 
order having been passed in a proceeding other 
than a suit. Art. 13, Sch. II, Limitation Act, 
barred the present suit, inasmuch as the plain- 
tiff could not obtain a decree for possession 
without first having the order set aside. Kishor! 
Lai V. Kuber singh. 7 A.L.J. 937=7 Ind. Cas. 
5.03. 

Stanley, c.j , and Banerji, j. 

(2) 8. 5 — “ Sufficient cause ” — Decree or 
judffment^'Pendency of application for 
review of, when saves bar of limitation. 

Where there are no reasonable grounds for 
asking for a review, the pendency of an applica- 
tion for review of a decree or judgment cannot 
be held to bo a ** sufficient cause” (within the 
meaning of S. 5, Limitation Act, 1877) for 
,,not presenting an appeal, within time, against 
that decree or judgment. Musadi Lai v. Bad- 
hawa. 100 P.K. 1910 (Civil). 

Rattioan and Williams, jj. 

References .—15 C. 242; 183 P.R.1888 (F.B.), 
R. 

(29) S. 5 — Suit for registration of document 
-^-Limitation. See REGISTRATION ACT (1877), 
No. 25, 5 Ind. Cas. 416. 

(3) S. 5 — Applicability. See ACT XXVI OF 
1886 (OUDH Rent), No. 1, 13 O.C. 103. 

(4) 8s. 5, 7 — Application for leave to appeal 
in forma pauperis — Delay— -Excuse of 

.. delay^Minorapplicanl— Probate — Grant 
of probate —Title otot concluded by the 

^prant—Civ. Pro. Code {Act V of 1008), 

Ji— Res Judicata. 

I plaintiff, a minor, filed a suit in forma 

hperis for a declaration that he was the 


Limitatioa Aet, 1877— (OonfimMdL 
adopted eon of Vyankatrao and to teoover poe- 
seesion of his property. The suit wes diemissed 
on the 10th February* 190|. An appUoationfor 
leave to appeal in forma pauperis was presented’ 
to the High Court on the 18th April, 1908 ; 
but having been beyond time it was rejected. 
On an application to excuse the delay, the High 
Court excused it on the ground tlAt, the appli- 
cant having been a minor, S. 7 of the Limita- 
tion Act, 1877, aifiplied. At the bearing the 
respondent objected that the application for* 
permission to appeal in forma pauperis must 
bo treated as an appeal, and that S. 6 and not 
S. 7 of the Limitation Act, 1877, applied to it. 

Held, overruling the contention, that, whether 
the application be treated as falling under S. 5 
or 8. 7, the result was the same. If it fell under 
S. 5, and was an appeal, then, under the second 
paragraph of that section which applied to 
appeals, the Courts had jurisdiction to excuse* 
the dealy. If, on the other hand, it be treated 
as an application and fell under S. ,7, it was- 
clearly within time and there was no need of 
excusing delay, because the section provided 
that a minor son could apply even after he had* 
attained the age of majority but within a period- 
pre.scribcd. 

The grant of probate does not conclude the* 
parties as to title. The probate is only con- 
clusive as to the appointment of executors and 
the validity and the contents of the will. On 
an application for probate, it is not the pro- 
vince of the Court to go into the question of 
title with reference to the property of which the 
will purports to dispose, or the validity of such 
disposition. Chiotaman Vyankatrao Ohadge 
y. Bamchandra Vyankatrao Ghadge, 12' 
Bom. L.R. 694. 

CHANDAVARKAR and HEATION, JJ. 

(5) S.s, 5, Art. 170—Tjivtitation — Forma 
pauperis — Application for leave to appeal as 
pauper made after time— Payment of 
Court-fee — Sufficient cause. 

Held, that section 7 of Aot XV of 1877 does 
not apply lo an application for leave to appeal' 
in fenma pxiuperis made in the name of a minor 
by his next friend. It must be made withiu 
the time allowed under Art. 170 of the 2nd' 
Schedule to the Act {a). 

Held, also, that an unstamped memorandum' 
of an appeal is to be considered presented on tbe 
date on which the Court-fee required thareou' 
is paid, and that preMnting an app] 49 ation to- 
appeal as ppauper, not made in good And- 
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Limitation Aet« i877HCotipif»ti0d). 

^tbm tbe time preaolribed tberefor, is not 
flttffioieiiti under section 6 of Act XV of 1877. 
to bring it witbhi. if it is otherwise out of. li- 
mitation on that da|p (6) Seva Datt Pershad 
y. The Colleetor of Lahore. 144 P.W R 1909. 
Bobrrtsox and SHAH Din. jj. 

-Re/etewces— («) 18 Mad. 484, F. (6) 78 P. 
R. 1906. F. % 

(6) 8. 6. Art. 106 — Sait by widow for ac- 
-oount of partnorsbip property — Limitation 
See Partnership, No. 8. 142 P W R 1910 

(6-a) S 7— See Nos 4 <& 5. supm 

<7) 8 7, 91, III atid Res 

3 udicata-* Su%t for possession of imnioi t able 
property ffom ttespasser — Decree coiuit 
ttonal mi payment of some mmioy — Non ju 
diLial hypothec— Es pi} y of Limitation foi 
execution — Second suit alloued—Limita 
tton fo} such suit — Minoi and adult plain 
tiffs — Benefit of m%}io} ity — 6 Id, C 1 G , 
1882. 

Held, ttiat, where a pluutifl sues foi recovci- 
ing an'*estral immovoible property from i 
trespasser and obtains a decree for its possession 
conditional on piyment of some money to the 
defendant, without specifying the date up to 
which it IS to be paid, the d(ciee docs not 
create a judicial hypothec or new cause of ac 
tion But the decree holder is not debarred by 
such decree from m untuning a second suit on 
the original cause of action after expiry of the 
period presf ribed for its execution (a), provided 
the second suit is brought within 1 2 ye ars 
(prescribed under Art. 142 of second schedule 
of Act XV of 1877) from the date which the 
defendants first took possession of the pioperty 
(6) Arto 44 and 91 have nothing to do with | 
such a ease. 

Held, albo. that minority does not prevent 
limitation running against niinois except as 
is provided under S. 7 of this Act In case of 
several minor plaintiffs extenbion of more than ,| 
three years cannot be allowed after the date of 
attaining majority by the youngo&t Shamir 
V Badha Singh. 148 P W R 1909-100 P R. 
1909. 

Reid, c j . and WILLIAMS, j 

References — 93 P R 1S79 , 57 P R 1883 , 
137 P R 1889, 136 P R 1892, F , 86 P R. 
1877 ; 10 P R. 1888 ; 93 P.R IfifeS = 133 P.W. 

R. 1909 , 30 P.W.R 1909, D . 6 A. 493. R. 

(8) S. 7, Arts. 142, 144. See GUARDIAN AND 
afINOR, No. .7. 86 P W.B. 1910. 


OF OASES. 

Llmltatiott Ant 189V*-(CoftfmrMd). 

(9) 3. 7. Sch. U, Art. Prd. 

Code (Act XlVofJ8S2), 8. SJI^Executicn 
of decree— 8ale, application io set aeidd^ 
Minority, effect of. • ' 

Held, that an application under 8. 311, 

. Civ Pro. Code. 1882, to bet aside an auction 
sale, presented on behalf of a minor by his next 
I friend or guardian, after the expiry of one 
year from the date of sale, is not barred under 
Art 166, Limitation Act, XV of 1877. S 7 
of the Act applies to such cases, and the period 
of limitation is extended under the profision^i 
I of tho section The operation of section 7 is 
not confined to apphcatioob made by minors 
I after itt lining majority but extends to appli- 
cations made by guardians duiing the minority 
I of their wards. 

If Id also that S G of Vet I\ of 1908, 

I did not govern the application, which was 
I mad( before the Act had come into force. 
Gujjar Mai v, Sita Ram, 5 P L R 1910-^6 
Tnd Cis 488 

RVTJIGW, J 

Rife} out s — 8 Bom 2G2, 2b J , 1 0 243 , 23 
C 388 , ^ 0 W N 25, R ,10 226. 23 C 374 , 

I J A 111, F 

(10) Ss. 7 and S and A}t 17 J — Litfiitatimi Aet 
{l\.ofl90fi) S 7 lAnoii — Dtcree holders 

I — Minots ippUeatwn to execute the 
dtctce on bt half of some * J the joint deciee- 
holdiis- 1 he applicatio}i i}iu}es for all— 
Dischat jt by one diet ee holder under 8 231. 
Civ Pi 0 , (ode, l^s* or () XXI, R 15, 
Civ Pio Code, 190b, not one contemplated 
by S 8 oj the Limitation ict of 1877, or 
S 7 of the Act of 1909 

Iwo minors reprebcntcd by a guaidian, 
obtained a decree in 1901 Applications to 
execute the decree were made in 1904, 1905 
and 190G Vt those dates, one of the dooree- 
holdcis had ittamod majority, but the other 
was i miiioi In 190S both the decree-holders 
applied to execute the decree as majors The 
defendants contended that the elder decree- 
holder having attained majority, the applica- 
tions bv the guardian had been as to her 
unauthoii/ed, and the present darkhast for 
execution of tho decree was barred as regards 
her It was also contended that as the elder 
decree holder was able to give a discharge, 
since her majority, for the decretal debt, 
without the concurrence of the minor, time 
had run against both under S 8 of the Limita- 
tion Act of 1877. and certainly under S. 7 of 
the Limitation Act of 1908 — 
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Llmltaftioii let, iVn^^lCtmUnuid). 

Held, th0 though the elder decree-holder 
had attained majority, the applicatione made 
by the guardian as next friend of the younger 
decree-holder fiook effect in favour of both ; for, 
by reason of the first explanation of Art. 179 
of the Limitation Act, an application made by 
one of the several joint decree-holders took 
'effect in favour of all. 

Held, also, that the contention under S. 7 
of the Limitation Act of 1877 or S. 8 of the Act 
of 1908, was inconsistent with the decisions in 
(a). 

The applicability of (6) has not ceased owing 
to any change in the words of S. 7 of the Limita- 
tion Act of 1908. Mulehand Panaohand 
Gujar V. Kesari Khupohand Oujar, 12 Bom. 
L.R. 682*34 B. G72. 

Basil Scott, c.j. 

References '.--(a) (1896) 20 B. 383. (6) (1899) 
22 A. 199. 

' (11) A*. 8 — Putni salct suit to set aside — Minor- 
ity of some of tlie plaintiffs — Pleading — 
One co-sharer entitled to sue — Civil Proce- 
dure Code (Act XIV of m2). S. 60. 

Courts are bound not to dismiss as barred a 
suit which on the face of it is not barred. 

Where one or more of several plaintiffs is or 
are a minor or minors, if the provisions of sec- 
tion 8 of the Limitation Act apply, it would 
not be necessary to expressly claim in the plaint 
exemption from the law of limitation as 
prescribed by the concluding paragraph of sec- 
tion 60 of the Civil Procedure Code. The fact 
is patent on the record. 

The propriety of allowing amendment of 
plaint in second appeal discussed. 

One of the defaulting co-sharers may alone 
sue to have a putni sale set aside. Gangadhar 
Garkar v. Khaja Abdul Aziz. 11 C. L. J.<34 
>»2 Ind. Gas. 77. 

OHITTY and VINCENT, JJ. 

Reference 12 B.L.R. 870, is not an author- 
ity on the conti'ary. 

(11-a) 8. 8. See No. 10, supra, 

(12) S. 10 — Amounts recovered by trustees to 
be paid over to a katlai — Suit for recovery 
of arrears for 1 1 years andodd — Limitation* 

The plaintiffs, who are the managers of a 
katlai in a temple, sued the trustees of the 
temple, for the recovery of arrears of 11 and odd 
ye^ of certain tasdik amounts recovered from 
th0^%^vemment by the trustees for the purpose 
]j^ wag handed over to the managers of the 


Sield, that the suit feU 
Limitation Act, and no poiriSoh tj^^aim 
was barred. Medal Dalavai 
Modeliar v. Rama Sobbiy, 20 M.LtTl 074«>6 
Ind. Cas. 781 *8 M.L.T. 180. 

Benson and kbishnabutami AIyar, jj. 

(13) S. 12-^ Appeal under 10, Mad, Forjset 
Act (V of 1882)--‘-Computatifin qf time^ 
Time requisite for obtaining a copy, Ufhether 
deducted — Applicability of section* 

The provision in S. 12 of the Limitation Act,, 
that, in computing the period of limitation 
prescribed for an appeal, the time requisite for- 
obtaining a copy of the order appealed against- 
should bo excluded, does not apply to appeals- 
under S. 10 of the Madras Forest Act, 1882. So» 
in computing the period of limitation for ap- 
peals under that section, the time required for 
obtaining copies of the order in such cases ought 
not to be deducted. Abu Baker Sahib v. The- 
Secretary of State for India, 7 M.L.T. 132. 
(F.B.)-20 M.L.J. 283=6 Tnd. Cas. 884. 
WHITE, C.J.. Wallis and MiliJer, jj. 

References : — 10 M. 210, overruled ; 18 M. 99,. 
approved ; 20 M. 47G, R ; 22 M. 179 ; 28 M. 889 
and 11 M. 309, R. 

(14) S- 12 — Applicability to appeals under the 
Companies Act. See ACT VI OF 1882 (COBf- 
PANIES), No. 3, 4 Ind. Cas. 872. 

(15) S. 12 and Sch, II. Art, 162 — Appeal — 
Computation of time — Time requisite for 
obtaining copy — Applying for copy of decree 
after obtaining copy of judgment. 

Plaintiff obtained a decree in the Munsif's 
Court on 12j.h October 1906. He applied for a 
copy of the decree on 18th ^October 1906 and 
obtained it on 19th December 1905. Fora 
copy of judgment he applied on 22nd December,. 
1906 and obtained it on 16th February 1906. 

Held, that ;ho plaintiff was entitled, under 
S. 12 of the Limitation Aot, .to a deduction of 
the time between 18th October 1905 and 19ih 
December 1906 and the further time between 
22nd December 1906 and the 16th February 
1906 and there is appeal to the lower appel- 
late Court was not barred. Selamban Chatty 
y. Raioanathan Chatty, 4 Ind. Cas. 801 » 7 
M.L.T. 29. ■ 

SANKARAN NAIR and KBISHNASWAMY 
AlYER.n JJ a 

Reference 8 M.L.J. 148, F, 

(16) S, 14~--Court^Foreig7t Court’-^Interpre- 
tation— Construction of statute,^ 
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Tli« #cMBd *H3oiiit*' in S. 14, lamitatian Aofc, 
1877« OH 1 I 7 to aCkmrtin British India, 
and dois not indade a foreign Court suoh as 
one in a Native State. 

Ali legislation is primarily territorial, and a 
limit must be placed upon the general senbe of 
a word used in a statute with reference to that 
principle ofdaw, unless there is something in 
the language or object of the statute which 
compels the Court to interpret the word m its 
wide sense (a). Ohanmaiapa Chenbasapa 
Tenguikal t. Abdul Yahab Muhained Hus 
•eln, 13 Bom.JCi.B. 977 . 

Chanda VABKAB and Heaton, jj. 

Eeferencs : — (a) (1901) A.C. 102, Followed, 

(17) S. U: See FOREIGN JUDOMEM', No 3. 
41 P.L.R. 1910. 

(18) 8s, 14 f IS — Futudf dejimte KnowUdqe of 
•-‘Mere suggestion of ft and not sufficunt — 
Provincial Small Cause Courts Act (IX of 
Jb87), 8,17 — Dejmit 01 security tmjHia 
tive* 

In order to make limitation operate when 1 * 
fraud has been committed b> one who hih 
obtained property thereby, it is for him to show 
that the injured complainant has had clear and 
definite knowledge of the facts constituting the 
fraud at a time which is remote fur the suit to 
be brought. Mere suggestion of his having 
been defrauded does not amount to such know 
ledge as is required by S. 18 of the Limitation 
Act, 1877 (a), 

The provisions of section 17 of the Provinciil 
Small Cause Courts Act are mandatory, and an 
application to set^side an eipatte decree muhl 
be accompanied by the necessaiy security or 
deposit (6). 

But, if suoh an application is filed without 
security, which is subsequently furnished 
within the time prescribed by the law of limita 
tion for an application and deposit of the 
decretal amount or security, the applicant has* 
a right to have his application heard on the 
merits (c). 

An ex parte decree was made by a Small 
Cause Court on August 7, 1908. The defendant 
made an application to set aside the decree on 
March 15, 1909, on the allegation that the 
decree was fraudulent and he became aware of 
it on February 26, 1909. The npplKsation was 
filed in the Court of the Munsifi who had made 
the decree in the Small Cause Court side, but 
the application was treated as one to set aside 
an ordinary ex parte money decree. On August ^ 


LimltatUm let, 

7, 1909, the mistake was disoovcKOd atid ^ 
petition was amended, and the defendant 
asked to make the necessary deposit nnter 
section 17 of the Provincial Smalt Cause CooxW 
Act within August 14. He obtained further 
time till the 38th and on that day he put in 
the money : • 

Held, that, for the purposesof limitation, the 
defendant was entitled to the benefit of the 
pro\ ibions of section 14 of the Limitation Act, 
1877. and to a deduction of time from March 
15 to August 7 , and as, on August 7, the 
petitioner first Lccimo definitely aware of the 
fact that an ej patte decree had been made 
aginist him b} the Small Cause Court Judge, 
the deposit was within time. Basirudditt 
Mondal v. Sonaullah Mondal, G Ind, Cas. 
154. 

MOOKKRJBE anJ TEUNON, JJ. 

RefeiinciS -~(a) 17 B 341 (P C.) , 30 l.A* 1, 
F (6) IS 0. 83, 28 A 170, 3 A.L.J. 818, A.W. 
N (1906) 93 , 9 Bom L.R 883, F, ; 13 M 178 
fF B ), disstiiUd ftom (c) 32 C 339 , 1 G.L.J. 

1 ., r, 

(18 a) 6 i> Sth n,Arts 17b, 179“-JSxe- 
cutioii of deciti — WtieUici 8 15 avplica^ 
hU to apphuitwns fot ixeuition — Wltether 
\it 176 applus to edtciUum of decrees— 
Liiiiitatiou Act (IX of 190S), 8. 1%, change 
in tin low made by 

The rule embodied in S 15 of the Limita- 
tion Act 1877, was limited in its application 
to '«uits and could not be extended to applica- 
tions foL execution of decrees, and it was not 
open to the Court to apply the principle 
deduc ihlc from it to applications for execution 
of decrees 

•But where there had been a previous appli- 
cation for exe( utmn followed by an injunction 
or prohibitoiy order, the subsequent applica- 
tion for execution could be treated as one in 
revival of the previous application. 

S. 15 of the Limitation Act of 1908, however, 
has been so framed as to be applicable not only 
to suits but also to applications for execution 
of decrees. 

Art. 178 of the Limitation Act is applicabl 
onl> to applications for which no period of 
limitation is provided elsewhere in the schedule 
to the Act, and is clearly inapplicable to 
applications for execution of decrees to whio 
Art 179 18 applicable. Amulya RaUn T 
Preo Nath, 7 Ind. Cas. 886. 

Mookerjee and Shabf-ud-Dik. jj* 
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Limitation Jlott 1877 — iOontwiued)* 

{\%-b) 8. 18 — See No. 18, supra. 

09) 5. 19 — Acknowledgment — Admisnion o/ 
liability entered in wajib-ul>arz. 

A magib-ul-arz of 1863 provided that the pre- 
decesflors-in-title of the plaintiff and the defend- 
ant were mortgagors and mortgagees respec- 
tively, and that the mortgage was to be 
redeemed in the month of Jeth in any year. 
The loajib-uharz in question was signed by the 
predeoessors-in- title of the defendant : Ueld^ 
that the entries in the wajib-ul-arz operated as 
a sufficient acknowledgment to save limitation, 
within the meaning of S. 11) of Act XV of 1877. 
Shankar v. Musammat Dharmon, 5 Tnd. 
Cas. 77. 

PiaooTT, J. 

References:—! A. 117; 1 A. 42o ; A.W.N. 
(1885) -ill ; A.W.N. (1884) 87 ; G A.L.J. 1U7 ; 2 
Ind. Cub. 216 ; 31 A. 247, R. 

(20) S. 19— Suit for value of goods sold — De- 
fendanVs ncknowledgvieut of delivery of 
goods m his written stateuuoU in prior '>ait 
— Whether sufficient to save limitation. 

The plaintiffs sued for the recovery of the 
value of cloths sold to the defendant by the 
ffrst plaintiff and his deceased brother, Basappa, 
and relied upon an acknowledgment of the 
liability made by the defendant in a written 
statement filed by him in a prior suit, as saving 
limitation. The passage in the written state- 
ment was to the effect that one Kasim Sahib 
and the defendant received from Basappa and 
Marriappa (members of the plaintiff’s family) 
not from the plaintiff, cloth for sale on com- 
mission. 

Held, that there was a clear acknowledgment 
saving the bar of limitation, in the written 
statement, of the delivery of the articles there- 
in referred to, to the defendant, from the 
circumstances of which delivery followed the 
legal incidents of his position to account for 
the price (a). Kadri Pakirappa v. Manki 
Huaan Sahib, 6 M.L.T. 155 --3 Ind. Cas. 19 
«19 M.L.J. 650. 

BENSON and SANKaran Nair, jj. 

References (a) 35 0. 844 (P.C.) at 851 = 26 
I.A. 96 = 2C.W.N. 402. b\ ; 6 M. 182, doubted. 

(21) S. 19 — Sarkhnt executed in lieu of debt, 
partly barred and partly new — Contract — 
Acknowledgment — Contract Act (IX of 
1972), S. 25 (3). 

A certain debt barred by limitation stood duo 
to the plaintiff by the defendant. The plain- 
tiff remitted a portion of the debt and advanced 


Limitation Act, 1877--(Coi»lfntfMi). 
a farther sum in cash. The defendant there- 
upon executed a Sarkhat. in which he adnutted 
the receipt in cash of a sum including the un- 
remitted portion of the blared debt, and the 
further sum advanced at the time, and 
undertook to pay interest thereon at a certain 
rate. 

Held, that the transaction amounted to a 
new contract and was not merely an acknowl- 
edgment of the barred debt. Htthaminad 

Abid Hussain Khan v. Lala Bhsgwan Dai, 5 

Ind. Cas. 418. 

Stanley, c.j., and Banerji, j. 

Reference : — 24 B. 394, R. 

(22) S. 19— ‘Limitation — Mortgage — Acknowl- 
edgment — Entry of mortgage in Muni- 
Ihih Khewat of a large village signed by 
one of the tioo mortgagees. 

Held, that, where in the Muntkhib Kheiont 
a mortgage entry occurs among many other 
ownership entries, and it is signed at the end 
by one of the two mortgagees, not proved to 
have been the duly authorized agent of his 
co-moitgagee, there is no acknowledgment 
within the meaning of S. 19 of Act XV of 1877 
so as to extend the period of limitation. The 
Settlement Officer is not an agent of the 
mortgagee within the meaning of 8. 19 of the 
Act. Ganga Ram v. Pokhar Dai, 35 P.W.K. 
1910 = 39 P.K. 1910 = 6 Ind. Cas. 992. 
JOHNSTONE, J. 

References C. 32 P.R. 1880 ; C. 63 P.B. 
1888; C. 145 P.R. 1889 ; C. 116 P.R. 1891, F; 
C. 93 P.R. 1877 andC.A. No. 1641 of 1883, 
R. ; C. 53 P^R. 1906 (F.B.), D. 

(23) S. 29 — Acknotoledgment by one of two 
mortgagees in a deed of transfer — Acknowl- 
edgment valid as (igainst the representa- 
tives of that mortgagee. 

A mortgage was executed in 1844. Subse- 
quently the mortgagee right became vested 
jointly in II and B. In 1881 H alone trans- 
ferred the entire mortgagee right to the plain- 
tiffs and the defendants. In 1906 the plaintiffs 
only acquired also the equity of redemption. 
The plaintiffs instituted the suit for redemp- 
tion beyond time from 1844 and within time 
from 1881: Held, that the acknowledgment 
made by H contained in the deed of 1881 was 
a valid acknowledgment so as to bind the 
defendants who derived their interest from H. 
Sheonandati Singh t. Achhabar Singh, 6 Ind. 
Cas. 190=7 A.L.J. 847. 

Richards and Griffin, jj. 



.D10B8T OB CASES. 


Sir 


SIS 
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(24) fift IS — 3Iladra$ Regulation V of 1804 as 
amended hy Madras Act, IV of 1899^Debt 
due by Ward of Court-^- Acknotoledginent of 
liability by OollJkor as Agent of the Court 
of Wards-^Whether saves limitation. 

The Court of Wards has the power to make 
an acknowledgment of a debt due by the ward, 
which would* bind the ward and give a new 
'* starting point for limitation (a). 

An acknowledgment by the Collector, as 
Agent of the Court of Wards, is equally binding 
on the minor and equally efficacious to have 
limitation (6). 

Quaere : — Whether a sarbarakhir or manager 
can admit a fresh liability ? Kondamodalu 
Linga Redd! v. Alluri Sarvarayadu of 
Annadevarapetta, 6 Ind. Cas. 407. 

White, g.j., and abduu Hahtm, j. 

References (a) 17, A. 108; 2‘2 I.A. 31 ; 30 
A. 422 ; 5 A.L.J. 375 (F.B.) ; A.W.N. (1908) 
175; 4 l^t.L.T. 49, F. (b) 19 M. 255, D. ; 17 
M. 221 ; 25 B. 221 ; 17 A. 198, R, 

(26) S. 19 — Power . of agent to sign an 
acknowledgment — “ Duly authorised^ 
meaning of — Agent having anihority to 
receive goods^ whether has authority to sign 
acknowledgment 8, 188^ Contract Act — 
Acknowledgment conditional and subject 
to pritici^Vs approval, and not admitting 
correctness of amount clutrged — KOect of. 

Under the provisions of S. 19 of th« Limit- 
ation Act, an acknowledgment may bo signed 
either by tbo principal debtor himself or by an 
agent duly authorised in this behalf. 

The words “dztli/ tlmit behalf 
do not mean specially or expressly authorised, 
they are the proper designation of an agent 
acting within the scope 9 f his powers, ordinary 
or special (a). 

An agent, who has authority to receive supply 
of goods for his principal, has alao implied 
authority to sign an acknowlcdgmentof balances 
due (vide S. 188, Contract Act) ; such an 
acknowledgment would be good for the pur- 
poses of S. 19, though the correctness of the 
amount charged is not admitted, and though 
the acknowledgment is only conditional and 
subject to approval by his principal (6). The 
Flpm of Sheru Xal Chaina Mai v. Yon Oold- 
atdin, 65 P.B. 1910»6 Ind. Cas. 948. 

RATTIOAN and SHAH DiN, JJ. 

References (a) 7|P.B. 1890, R, (b) 33 0.1047 
(F.C.) ; 10 M. 269 ; 26 C. 204 ; 26 C. 716 ; 43 
P.B. 1910, R. i 
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LImilatloa Aot« 1877 — {Continued^, 

(261 Ss. 19 and 20 — LimUation Act {IX of 
1908), 8» Acknowledgment of debt^ 
Payment of interest — New period of limita- 
turn — Payment by eldest brolher for ail 
brothers including mvtmr h'other — Agent 
duly authorised — Paytnents valid to^ create 
fresh starting point for limitation. 

The manager of a Hindu joint family has 
the same authority to acknowledge as he has 
to create a debt. He has power to continue a 
liability by payment of interest, and in so 
doing he would be considered as the agent 
duly authorized, within the meaning of S. 20 
of the Limitation Act, 1877, to bind the other 
members (a). 

There is nothing in S. 20 of the Limitation 
Act, L877, to warrant the belief that the extend- 
ed period of limitation is intended to operate 
only against the person making the payment. 
Therefore, where a debt incurred by the father 
is binding on his sniis, any one of them can 
acknowledge the obligation or make a payment 
on behalf of all (6). 

Thcrctore, where thi; eldest brother made a 
payment to avert a threatened suit, it was for 
the benefit of the younger brothers, including 
the minors, of whose property the eldest 
brother was in fac t the guardian though he had 
not been appointed by the Court, and the 
payment will save limitation under S. 20 of 
the Limitation Act, 1877. Baroda Charan 
Chuckerbutty v. Durga Ram De Sinha, 5 Ind. 
Cas. 484 = 14 C.W.N, 741 = 11 C.L.J. 494. 
CVSI^KKSZ and Doss, .1.1. 

Itefeienccs .—(a) 6 M. 169 (F.B.) ; 30 A. 422 ; 

5 A.L.d. 375; A.W.N (1908) 176; 4 M.L.T. 
49;,17B. 512, F. {b) 32 C. 1077; 9 C.W.N. 
868 ; 33 C. 278 ; 11 C.W.N. 107, F, 

(26-a) Ss. 19, 20 — Acknowledgment — Ad- 

mission should bo of distinct liability in dispute 
and not of any liability — Debtor liable in 
respect of many transactions — Payment of 
interest- Appropriation — Limitation. See EVI- 
DENCE Act. No. 6, 8 Ind. Cas. 81. 

(27) 5. 7.9, Art. 56— Contract Act (IX of 
1872), S, 230 {3) — Prinrijyal and agent-^ 
Contractor employed by agent to do work 
for principal— Payment for work done to 
agent by principal for contractor— Contract 
toCs right to sue agent — Ruling Prince — 
.Suit against — Limitation Act (XV of 
1877), 8, 19, Sch. U, Art, 56— Acknow- 
ledgment, 
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A contractor engaged m British India by the 
agent of a ruling Prince, to do work in his 
State, is not competent to sue the Prince for 
work done bV him, when permission to sue has 
been refused by Government But where the 
agent has been paid up by the Prince, the con 
tractor has a good cause of action against the 
agent, and hi*- suit is governed by Art 5G of the 
Limitation Act 

An acknowledgment is a valid acknowledg 
ment within the meaning of b 19 of the Limita 
tion Act, notwithstanding the fact that it 
does not specify the amount duo to the cicditoi 
and is not addressed to him, if it does admit 
that he has a good and subsisting claim (^) 
Abdul All V. Goldstein 11 PLK ^ 900 -4:1 
PR 1910 

RATTI0\N and SHAH DiN 11 
References — (a) ‘25 M 220 (P B ) 1 3 M J 
A. 37, 25 C ^^44 13 0 1047 (P C.) 97 PR. 
1884, 26 M 34, It 

(28) S.19 Sth II 4)fs J»0 nh id mu 
ledyment — Hw/ow xnjH ssessuni fhtisbat d s 
estate ^Ri vex SI onei ii t bound — J tmttatton 
Act {XIV oj IS'}9), ( enoal Clauses Act 
(I of Ibbb ) , 6 6 — Susi enston of limitation, 
by fusion (f the inUtist<f uKxtjaq x nu! 
vuntaoqec — Ciitl Pxofcdurc Code (VI /f/ 
I8bJ) b Id — Itclmqiiislmunt 
A reversioner does not derive his title fiom i 
female heir holding i liniitod interest Vn 
acknowledgmeiii by such a female heir of the 
right of redemption of the mortgagor of an 
estate subject to mortg igo is not an act done for 
the benefit of the estate A reversioner there 
fore, IS not bound by such dcknowlcdgineiit 
The act does not bind the estate The rule 
of res judicata bv which a deciec fairla 
and properly obtained against a widow is bind 
ing on the reversioner does not apply to an 
acknowledgment b> the widow An acknow 
lodgment of liability onl} extends the period of 
limitation for the institution of a suit and 
does not confer title to property 

A suit based upon an acknowledgment made 
when Act XI\ of 1859 was in operatic n but 
which was instituted when the Aot of 1877 had 
come into force, is governed as to limitation by 
the latter Aot. S 6, General Clauses Act of 
1868i does not apply, inasmuch as the ac 
knowledgment the basis of the suit, is not a 
thing done m pursuance of any Act of the 
Legislature Consequently under S 19 of Aot 
XV of 1877, the suit would be barred, the 


tavetsionotB not dMiving title ffom tbe vAnt' 
who had made the acknowledgment. 

Art. 120, Sch II, Limitation Act, ld77» doea 
not apply, in that, the fliortgagor havuxg IM* 
quired the widow-mortgagee's limited interest^ 
there was nut a complete fusion of interest. 

Although relinquishment of a portion of the 
relief that a plaintiff is entitled^ to seek bars a 
second suit under S 48 Code of Civil Prooa* 
dure, 1882 a defendant is not precluded from 
putting it forward as a defence to a suit brought 
Against him. Bhib Shankar Lai v Soni Ram, 
6\LJ 931 = 3 Ind Cas 931 = 32 A. 83 
BVNERII and lUDHVL, TT 

(20) S 10 and Sch II, Ait 179, cl (4)— Sfep- 
in aid of ereculum —Compromtae to have 
list of decree executed at futtne tune, 
dutUei step in aid of execution — Acknow- 
ledijment — 8 19 whether applicable to 

applications fox execution 

A compromise to have the rest of a decree 
executed at a future time without* fixing any 
period for the same, is an application (or 
taking a step in lud of execution (a) 

Such i petition of compromise is an admis 
Sion on the pait of the judgment debtor which 
would ittract tho provisions of S 19 of the 
Limitation Act 1877, and entitles the decree 
holder to a fresh period of limitation from 
th it date. 

S 19 of tho Limitation Act 1877, applies 
to in ipphc ition for execution Blndeiwarl 

Koer Y Awadh Behary Lai 0 Ind Cas 

3CC 

Chvtterjee andVi^cPNr, fj 

Refeienee s — 3 C L J 347 , 8 0 716 , 10 C. 
L.R 613; 9 C 730,k3CLR 91, J?" 

(30) S dO — Intel est payment of--Payment 
of pi viuipal and inteiest — Sating of limit 
at ion 

Where a certain amount was paid on account 
of principal and interest, and it was not speci- 
fied how much avas for interest and how much 
for principal Held, that the payment was a 
payment of interest as such, so as to attract 
the consequences for which provision is 
made in S 20 of the Limitation Aot. Rm! 
Mohan Bhaha v. Lakshu Kavikar, 6 Ind 
Cab 16 * 

MOOKEBJEE and TEUNOK, JT. 

References —4 Bom. L B 281, F. > 8 H- 
198 , 5 Bom. L.R. 350, D 
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(H) ({,1 90^Afiknoujledgimni of liability^ 
Mndcrsommt of paymmi'^Bickonmg of 
Mu^Whethor from date of endorsement or 
pa^ftneni ^ * 

Undtf 8 SO, Limitation Act (1877), time has 
td bd reckoned from the date of payment and 
not ftom the date of endorsement of such pay- 
ment. 

A mere endorsement of payment does not 
amount to an acknowledgment of a subsisting 
liability within the meaning of the said section 
Oade Lakahmlnaraslmham Pantulu v. 
Bharata Mahanty 8 Ind Gas 849 

ABDUU Rahim and Krishnasw \mi 
AIYAB, TJ 

(81-a) S 20 — Pardanashin Udj — Payment 
of interest — Agent duly authorised Sec 
ATTESTATION No 2, 5 Ind Cib 530 

(31*6) S. 20 See Nos 26, 26 a supj a, 

(32) S cl (I)— Payment of inUtest as 
eiuih — Payment u itlioiit intimation that it 
%3fot interest — Saving of limit tin i 

When the defenddnt had at diffcieiit time^ 
made payments to the plamtiiS >\ho svas his 
creditor, in reduction of the general b ilance of 
account against him but without intimating 
that any of such payments was to be appro 
priated in satisfaction of the inlcrcbt due on his 
debt Heldf that there had been no pa\ merit of 
interest as such b} the defend int so as to 
bring th^ case within cl 1 of b 20 ot the 
Limitation Act 1377 (a) Maheawar Panda 
V Baidya Nath Jana 7 Ind Cis 7 
H0LM\S OOD and bH\ttI LDD1\ 71 

References — (af 3 13 193 and dS C 81 J P 

(33) S 22— Party idded is defend lut if ter 
the period within whicfa^ suit can be brought — 
Belief claimed against party, whether not tune 
barred See Insurano , No. 1 6 bind L K 
191. 

(34) 8* 22 and Sc h II, Ait 120 — Declaia 
lory suitSmt foi dcclai ation that the 
defendant a rent was hnjhei than u hat 
appealed on i ecoi d of i lyhts — ( ontinuing 
causes of action — Substitution of as*>iqnee 
of original plaintiff — Limitation 

The cause of action for a declaration that 
the rent payable by the defendant u higher 
than what appears on the record of rights is 
not a continuing cause of action as the right 
for a dedaration arose when the contrary a^ser 
tion wae drat made 


Therefore, where the original plainUB ifb 
such a case brought his suit within six fotujb 
from the publication of the record-of-rigbte, bat 
be having assigned his interest, the assignee’e* 
name was substituted in the reoord after the 
expiry of more than six } ears from the publi- 
cation of the reoord-of-nghts 

Held, that the suit was barred by limitation 
under S 22 of the Limitation Act 8yed 
Mohomed Mehdihasan Khan v. Phul Knar 
I Mahton 5 Ind Gas 115 

Hirrinotion and GHATTBRTI, JT 

Hefei cnees — li G W N 621 (P B ) , 34 G 
012 ,>CLJ i86.2MLT 312. F 

(35) S 22*bch II ArL 120 Sec SHEBAIT, 

I No 1 7MLT 63 

(36) b 4^, iits ii5, lib-— Covenant by UlU 
fi actual y mortgagee to pay Govei nvient 
letenue — Moitgnged propeity sold for 
tiieaisof leuntic — Subsequent deacejor 
udemption — Suit b\ mnitgagoi to lecoter 
d ma j(s foi laiuls not dcliiticd — Wioi^gful 
cuttiiq >f tiui- Limitation, taJun begins 
— 1 1 ansfei < / Pi opei ty Ai t Ss 7b and 92 

A usu{LUctuar> mortgagee undertook to pay 
(tuveinment revenue He defaulted to do so, 
ind the property wis sold in public aiKtiont 
Subsequently on the 5th November 1002, the 
mortg ir,or obtained a decree for redemption 
Ihe mortgagee failed to deliver certain items 
ofinupcit} Then the mortgagor instituted a 
suit cti 0th November 1905 within six years 
from the redemption dt^orco for recovery of 
dim igos in respect of (1) the items of property 
not d liscred and (2) certain trees wrongfully 
cut hv the mortgagee while in possession. 

that the case as regards (1) fell under 
Arts 115 and 116 of the Limitation Act, read 
with S 2o of the Act and that the time began 
t j run from the date of the redemption decree 
and not from the date of auction sale 

Hi Id also that the claim as regards (2) fell 
under Art. 36 of the Limitation Act and under 
that irticle, time began to run from the date 
of the misfeasance v%s , the cutting of trees, 
which took place in 1901, and so the claim was 
barred 

S 76 of the Transfer of Property Act, IV ot 
1882, provides only a cumulative remedy and 
IS not intended to operate as a bar to any other 
remedy which the mortgagor may have under 
the law. 
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A mortgagee is under an obligation under 
€ 92, Transfer of Property Act, to put the 
mortgagor in possession of the pioperty, and 
that 18 in tho nature of a continuing obligation, 
ivhich cannot be said to cease so long as the 
mortgagor’s right to redeem is not barred 
^ Bhivaohidambara Mudaly v. Kamakshf 
^Ammal, 6MLT 239 -33 M 71 

Miller and ajidur RvIum, it. 

(87) 8.23,bch n,AUs 120 114—Ruj/itto 
fiow of lontu — Ohsiiuctum by inctwn of 
dam — Vtaifii /oi ?emoial of dam and 
tnjiinction — ( ontinumt/ monq — Itat of 
limitation 

The plamtilTs sued for i decUration of their 
right to take watci for then gaidcn ftoni i 
water-course and for an injunction for the 
remova] of an obstructing <1 ini crpcted by the 
defendants in the water com sc It was found 
that the plaintilT has, by evidein c of imnicnic 
rial user, oatauh'^hed his light of t iking witcr 
for irrigating his 1 md and th \t the dch iid ints 
about seven teen years before suit completely 
obstructed tlie flow of w itcr to pi iintiff s Und 
by erecting a dam 

Held , thit the suit is not cithci in tcimsor 
technically, a suit for possession of any land or 
of apirticular miss of vvitci under the contiol 
of the defend int and the suit is not biiied 
under Alt 141 (Pet Liouch 1 7 C-) (<i). 

HvldfjKi Haywaidt 4 J T , thit the depii- 
\ at ion of supply of witcr gives rise cicry yeir 
to a fresh period of limit ition ind thit the 
prayer for injunction cinnot bp biried for i 
iresh claim arises each ycir and the priiei 
cannot Lail to be in tiin^. by irisuii orb 23 
read with Art 120, Sch II Limitation Act 
1877 (6) 

The wrong is the depiivation of the supply 
of water, and not the erection oi the dam by 
the defendants The wrong is a continuing 
wrong, because of the Lcncwil of the depri 
ivation of the supply of water every ytar {<), 
Ooverdhandas v Maraindass, 3 & L R 22H 
<PB) 

KNIGHP, J C and CROUCH and H\Y\\ \BU, 

\ T rs. 

Befete^ices — (aj 5 L J Ch 90, J A 24 (31), 
JR.; 6 0. 894; (1894) Ch 293 , 4 W R C R 
800 : 4 W,R C R (107 and 5 M 253 , Dibt. d 
Corut (5) 26 B 644 (649), R (c) 10 A A E 
108; 6 0. 394 (404), (1894), 1 Ch. 293, R. 

(37-n) S. 28. See No. 64, infta. 


Limitation lot, 1877— " 

(38) 8, 28 1 Sch If, Art, 144-^Advorie jioe- 


aesfton — Suit by vendee or aucifon^piir^ 
chascf for pos^saunu ' ^ 

Ordinarily a purchaser *nvho has not acquir* 
ed possession, has twelve years from the date of 
the purch ase m ithin which he can sne for posses- 
sion, but after that time any suit brought by 
him would be time- barred. In /he case of a 
vendee who has obtained a decree or of an 
auction puicha&cr, if merely symbolioal pos- 
session has been obtained, the decree holder or 
auction -purchaser has twelve years from tbedate 
of obtaining symbolical possession within which 
he may bring a suit for physical possession , at 
the end of that time his rights arc extinguished. 
Amolak Shah v Maula Baksh, 70 P L R. 
1910 

RriD, r T and CHEVI8, J 


Rifiicnu^ — 5C 584, 24 C. 717 , 18 B. 37 ; 
25 B 275 . 25 B 358 , 19 A 499. If 

(39) Ilfs ' (}i—Afo)uq i enlisted by the de- 

tiudnnt (Hi and ahote the anuhint due — 
Mnuy had and Hcen (d imposed 

vithnut ]i(i bsdiction — Liqalily of 

A resolution of the Cxovernment of India 
directed a Municipality to assess taxes on goods 
othei than those imported by soa and also to 
charge at a coitiin rate The Boatd in igno- 
raij( c of the resolution assessed the plaintiff's 
goods at a higher rate. i/eZd, that it being the 
duty of the Board to ascertain if they had any 
power to assess any goods, the imposing of 
of taxes in ignorance of the Government 
resolution wis illegil 

From 1809 onwards, th"' Board had been 
cliiLging the pliintifls at a rate not sanctioned 
by the Crovernment f/irZd, that the money 
realised o\ er and above the sanctioned amount 
wis in the nature of money had and received 
by the defendant for the plaintiff's use, and 
Art. 62 of the Limitation Act applied. Held 
further that the suit was not a suit for corn- 
pens ition to which Art, 2 of the Limitation 
Act would apply. The Rajaputna Nalwa 
Railway Co-operative Stores v The AJmere 
Municipal Board, 7 A.L.J. 496~6 Ind. Gas. 
401. 

STAXliEY, C J. andBANER.ll, .f. 

(40) Ait 10-^Buddhiat Low — Pi e-empHonr^ 
Physical posuasum, meanmq of» 

Tho expression physical possession ’* io 
Art 10 of the Limitation Aot means a possession 
that 18 personal and immediate or, in other 
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lilmitatloii letf iBTt-^lCantinued). 
wotds, a possession perceptible to the senses 
and evident Jto everybody as much as posses- 
sion can be perceived and be evident. The 
expression precluded any sort of formal or 
constructive possession or even possession by 
attornment of tenants. The entry of one's 
name in the Revenue Registers as owner would 
not constituta a taking of physical possession, 
0 Tat Tai\ v. Ha Hi, 8 Ind. Gas. G03. 

Pax C.J. and PARLETT, .T 
(40-a) Art. 10— Pro-emption—Liinitation. 
See Pre-emption, No. 17, 5 Ind. Gas. 6G7. 
(41) Art, 1 1 — Investigation under S, USO, C, 
P,C, {IHIH ) — Ex parte or dei'— Ad judication 
on the merits’— Regular suit — Limitation, 
Where an objection was put in, undr r S. 278. 
G.P.C (1882), for the attachment of certain pro- 
perties in execution of a decree, and opportu 
nity was given to the objector as well as to the 
decree-holder for produping e\ i do nee. and the 
decree-holder did not appear on the da> Gxed 
for the hearing, and the case was decided ex 
partBt and an order was made for the release 
of attachment in favour of the objector, after 
an investigation under S. 280, 
held^ there was an adjudication on the merits 
and, a regular suit by the decree holdei , tor 
etablishing that the property was that of his 
judgment-debtor, could be brought onl> within 
one year from the date of such order, under 
Art. 11. Limitation Act (1877) Mussammat 
Jiwani V. Nathumal, 23 P.K. loio -19 P.W. 
R. 1910=5 Ind. Gas. 890. 

Robertson, .r 

. • . 

References:— C. 537, It , 87 P.R, 1904. T).\ 
16 R. 521 (P.C.) R,\ 90 P R 1902; 70 P.R. 
1903 ; 22 B. 876; 19 A. 253 (P.B ) 11 O, G. 180 , 
8 Bom. L.R. 794 ahorejeiiedto. 

( 48 ) Sch, II Art. 11—C.VC, (Act, XIV of 
1882), S. 335— Suit bfrouqht within one 
year of adverse order under S, ,iS5, C.P,C, 
— Suit by bonamidar— Adrei ie jxissc't^iou 
as against mortgagor suhsequmt to moi t‘ 
gage — Hoio far affects mortgagee's rights. 
Plaintiff, against whom an order was passed 
under S. 336, C.P.C., 1832, sued for possession 
within one year from the date of the order. 
At the hearing it was found that he was only a 
henamidar, and the second plaintiff was brought 
on record as the real owner. It was contended 
for defendants that the suit was barred under 
Art. 11 of Bob. II of the Limitation Act, as the 
ffrst plaintiff, as himamidar, was not entitled 


Limitation Aot» iim— (Continued), 
to sue and time had run out before second plain*’ 
tiff was brought in as such. It was also found 
that, after the mortgage to plipntiff, fourth 
Defendant had held possession of property 
adversely to the mortgagors for over twelve years. 

Held (1) that the plaintiff, though a 
bcnamidni , was entitled to sue as the person* 
against whom the order was made under S. 835r 
G.P.C.. 1882. 

(2| that as the fourth defendant's adverse pos- 
session commenced subsequent to the date of 
the plaintiff's mortgage, it was not adverse to 
the plaintiff till the latter purchased the pro- 
perty m Court auction in 1904 (a), Venkata* 
chala Asari v. Subramania Chetty, 8 M.L. 
T 377. 

MUNRO and KRISHNASW AMI AIYAR, J.T. 

Refeience .—33 C. 1015 ; 10 C.W.N. 904, F. 

(42-^/) Art. 11— S. 3.35, G.P.C., 1882. order 
under — Suit brought within one year — Whether 
barred. Sec ClV. PRO. CODE (1882), No, 170, 

7 M.L.T. 30G. 

(42-b) Art, 11— Order in claim proceedings— 
Judgment debtor not a party — Suit by aggriev- 
ed party— Limitation. See ClV. Pro. CODE 
(1882), No. 137, 8MLT. 417. 

(l2-r) ‘Vrt. 12, See No. 02, infra. 

(42-(/) Alt. IJ. See No. 1. supia. 

(42-g) Art. 14. See No. 1, supia. 

(IS) Sch. It, AiL. i2, 36, IW—Toit -AssauU 
— In*.i(lt— Reputation— Mental pain— Conit 
jiensation—Damage'.—Cause of action. 

A suit for damages or compensation for in- 
jury caused to a person’s reputation and for 
mental pain arising out of an assault is 
gON^erued by Art. 22, Sch. II, Limitation Act. 

Insulc and contumely resulting to a party 
from an assault do not constitute a separate 
rinse of action. The cause of action is the 
assault, though damages may be awarded for 
the resulting insult and contumely. Arhat 
Misip Y. Baldeo Ahir, 5 Ind. Gas 124. 
Stanley, c.j. and Baner.ji, j. 

(44) Arh. 29, 62, 97, 120— Money paid 

by defendant ,iot liable to pay into Court 
and ieali..ed by decree-holdei — Limita- 
tion. 

A suit to recover money voluntarily paid 
into Court by a defendant, under the mistaken 
belief that the defendant is liable to pay it on 
account of costs, &o., and wrongly received by 
the plaintiff from the said Court, is governed 
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lilmltatlon Aett iHTl—lConiinmd). 
either by Arts. 96 or 120, and not by any of 
the Arts. 29, 62, or 96 of the second Schedule 
to Act XV of, 1877 (/^). Fazal ud din v Zainab, 
6 Ind Gas. 664. 

BATTIQAN, J. 

, References — (a) 80 C. 440, 12. , 8 B 17, 
doubted and diitinrjittshed 

W Art. 86— Construction —Starting point 
for limitation See Rl^STIlUlION OV CON- 
.TUOAli Rights, No l, 9 M.L.T 314 

(45-n) Alt 30 See Nos. 43, svpta and 64 
tnftn 

(46) S(h II, Iris 3h and 49 - Suit fot com 
f)en**ation foi iiiilaufuldihntion of plain 
tiJST'i money 

A suit for compensation foi the Court having 
unlawfully detained the pliintiff’s specific 
moveable property, to wit, a deposit of a (cr 
tain sum of money, owing to the wrongful ict 
of the defendant, is governed by Art 40 and 
not by Alt. 36, Limitation Act, 1877, Tula 
Ram Marwari v Mohri Lai Marwari 7 
Ind Gas 5. 

HOLM\\OODand RHARFUDDIN, TT. 

(46«a) Art. 39 100, 120 -Claim for mesne 
profits — Nature of action — Action for damages 
for trespass— Limitation — See AlKSNT Piu) 
FITS, No 4, 8 Ind Caa 162. 

(40-6) Art. 44- See No 7 supta 

(47) Atta 4S, 4y — Sale of shot e certificates — 
Loss i esultinq by fall in mine of charts 
which ate detained by vendot -Suit t' 
recot et loss in value — I nlanfnl detention 
— Demand and lefnsal. 

The plaintiff purcb isod from the defendant 
five shares in a ceratain limited company,, on 
the 16th April 1906. A receipt for the shares 
was given by the defendant to tbo plaintill, 
and the pUmtiff signed the receipt, and gave it 
back to the defendant in order that the latter 
should get the share-certificatos from the 
Company and make them over to the plaintiff. 
The defendant got the share certificatcb fioni 
the Company in May 1906, but thereafter, 
instead of making them over to the plaintiff, 
retained them in his own custody. On the 8tb 
August 1906, the plaintiff demanded from the 
defendant the delivery of these certificates and, 
after some proceedings, obtained them. By 
that time, however, the shares having fallen m 
ijbB market, the plaintiff sued in August 1909 for 
compeneation for the loss suffered by him in 
>6oil«eqnence of the fall in value. The firft 


Llmitatfoa let, ^ 

Court held that the suit was bamd 
Art. 46 of the Limtiation Act, X8?7 : ^ ^ 

Seld, that the suit was within ti|ne. ae 
Art. 49 of the Act applira. The defetidant’fij 
detention of the share-certificates between Hay 
and August 1906 was not unlawful within the 
meaning of the Article ; and it did not become 
unlawful until a demand and^ refusal had 
occuricd in August 1906. 

Article 18 of tbo Limitation Act, 1877, deals 
oiilv with specific moveable property which 
falls undei one of two classes, namely, (1) suoh 
propel ty as has been lost, and (2) suoh property 
as has been apquuod. (a) by theft, (6) by dis- 
honest misappiopriation, or (c) by conversion. 
No othei kind of moveable property is affected 
by this at tide. Maganlal Bhukandas Sheth 
y Thakupdos Ypijbhukhandas, 12 Bom. 
LR ^13-7 Ind Cas 447. 

B\jchelor. J. 

(47 /) Art 49 See Nos. 46 and 47, mpra* 
(18) Sill. II, Alts. 49, liO—Idnl^Suit for 
lemoml of idols to then new temple from 
d( find ant's temple n Itethei a suit for move^ 
abU pHpirtif 

Tbc oil temple of the idols of plaintiffs hav- 
ing been blown down by a storm, they were 
pi iced in tlie temple of the defendant. Then 
the sliebait plaintiffs re-built the temple and 
wanted to bring the idols to it. They wore op- 
posed bv the dofendant Thereupon this suit 
was bi ought with the prayer that the idols 
m ij DP taken o it of the temple of the defend- 
ant Mid pi iced in their own new temple so as 
to be 111 thec;ustoU> of the s}^cbait plaintiffs. 

Held, tbit Art. 49of Sch. IT of the Limita- 
tion Act, 1S77 was not applicable to the suit 
which was not i suit ^for moveable property, 
that Art 120 would apply as it was a suit for 
which no piov non has been made in the Limit- 
ation Act, and that the period would run from 
* the time when obstruction was made by the 
defendant to the worship of the idols being 
continued by the shcbait plaintiffs. Ball Pattda 
Y. Jadu M«»ny Santra, 7 Ind Cas. 476. 
ChvtieRJEE and RICHARDSON, JJ, 

(49) Sch. II, Af ts. 49, 14.5-^Depoatt of motn- 
able pioperty — Suit fot recovery of the 

thinq deposited— ‘Limitation, 

% 

A suit for the recovery of a deposit of move- 
able property, whether there has been ademdn^ 
and refusal or not, is governed by Art. 146 
and not by Art. 49 of Sob. 11 ol the 
tion Act. 
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7hi ftVliola applies evip in the ease of a 
bailniept upon a promise not to recall the 
thing, gratuitously lent, for thirty years or 
more. 0anglnen| KoMiah v Oottlpati Pedda 
Koiidappa Naldu, 5 Ind Gas. 1. 

White, o j.and Krishnaswami aiy^r, 
J. 

Hefermces *^9 M L J. 51, Disappt , 15 M. 
157. D. 

(49*n) Art 56. See No 27 ^uprcu 

(50) irU 61 — Comproimse dect Cl t tain in 

cumbrances to he di^lintqed vyitkin urtnin 
ttme-^Paui by plaintiffs aftu date fiied — 
Cause of actwn — Money pnul fo) defendant* s 

use* 

Under the termb of a compromise a villago 
fell to the lot of the plaintiffs It was provided 
that the inoumbrances affecting that village 
would be paid by the defendants within a certain 
time The defendants having failed to dis 
charge the incumbrances the pliintiffs paid 
them off •Held that the suit to recover the 
amount so paid was governed h\ Art 61 of 
the Limitation Act, and the clause of action 
accrued to the plaintiffs on the date that the 
money was paid. OirraJ Singh v. Raghubaiis 
Kuav, 7ALJ 585. 

Stanley, r j and B\NFnTi, t. 

(51) Art 61 — Cause of action in suit for con 
tribution when arises See ( ON ruimn ion 
N o 1,18 0.0 2^ 

(62) if ts 61 , 131 — Cash allou ance — / astik — 
irrears of cash alU wana suit 1 1 1 ccoi a — 
Periodically rectn i inq riqltf ^ 

The plaintiff, the *manager of a temple, sued 
the managers of another temple to lecover 
from them the arrears for six yeais of a cabh j 
allowance (tastik) due to the plaintiff s temple 
from year to year from the defendants temple 
The defendants admitted to plaintiff’s claim 
but pleaded the bar of limitation with respect 
to two out of the six years The lower Courts 
held that Art. 131 of the Limitation Act, 1877, 
applied to the case, and decreed the plaintiff s 
claim in full On appeal — 

Held, that the claim was governed by Art 131 
and it was rightly decreed 

The important question in «ll those cases is, 
who IS the person sued and what is ^ that ib sued 
for ? If what IS sued for is the establishment 
of a title to the right itself, then Art. 131 of 
the Limitation Aot, 1877, apphes, whether the 
detedant is the person onginally liable to 


Limitation Aeti 1877— (CoaflncieiQ, 
pay or IS a oo-sharer who has leoaived poy^ 
ment from that person If. on the other haild« 
what js sued for is the amount of arrears whioh 
has become actually payable to the plamtiff, 
then there is a distinction between the person 
originally liable to pay and a co-sharer of 
the plaintiff who has actually received pay- 
ment from that person Art 1 31 applies in that 
case to the peison onginallv liable to pay, and 
Art. 82 applies to the co sharer who has 
received the payment 

• 

A r ash allowance of the nature such as we 
have in the present case is according to Hindu 
Liw or immoveable property where 

it IS iiinually payable the right to payment 
gives to the person entitled a periodically recur- 
ring I ght as against the person liable to pay 
The right to anv amount which has become 
payable stinds as to such person on the same 
footing as the aggregate of i ights to amounts 
which ire to become payable and which have 
become actually due 

But where there arc more than one person 
entitled to the payment as co sharers and the 
pavmi. nt is made to one of them by the person 
liable t ■) pay the co sharer receiving the amount 
holds it »/ 1 / 1 //s his share on behalf of the rest 
as money had ind received for their uses, 
though as to him with referenee to the aggro 
gate of lights it is Nibandha or immoveable 
piopcrty in the nature of a periodically recur- 
ring right Sakharam Hari Y Laxmlpriya 
Tirtha Swami 12 Bom L K 157 = 5 Ind 
Gas 869 

OhANI>A\ KHK VR and KNILHT, IJ 

(52 n) \it 62 See Nos 39 and 44, supia 

(53) l//s f> lit 110 — M my due under 

i ji 1 nn lit Sint fot — Specific sum of money 

— Phi 111 t a nu fid tin nt of — Pest — Discre- 

ii i 

> A suit ]iia\ properly be described as one for 
coinpensauion for breach of contract withiA the 
meaning of Art 115 Limitation Act of 1877, 
although It may bo a suit for recovery of a speci- 
fied sum of money (n) 

The discretion of the Court in the matter of 
granting or refusing an application for amend- 
ment of the plaint cannot be restricted by 
inflexible rules of law It must be decided on 
the circumstanoes of eaob individual case, 
whether suoh application should be granted or 
not The test to be applied is, whether the 
party against whom the amendment is sought 
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Llmliatioii ILot,1877— (Con^iftfie(2). 
would be prejudiced if the application were 
granted, but, observing due caution in that 
regard, the time and extent of each amend- 
ment are in the judicial discretion of the Court. 
Niitarini Debi v. Ohandl Dati Debt, 12 G.L.J. 
423. 

MOOKER.TEK and CAUNDUFF, JJ. 

Be/er^itcea : - («) G B. 75 ; G C. 94. K. 

(54) Sc/i, II, .1/*^, H5 — Current mutual 
account — Limitfitixm, 

Where the dealings between the parties are 
such as to create independent obligations in 
favour of one party against the other, the 
account between them is a mutual account {a). 
Article 85, Limitation Act of 1877, applies to a 
case of this nature giving rise to reciprocal 
demands, and limitation begins to run from the 
close of the year, in which the last item was 
entered in the account. Chittiar Mai v. Beharl 
L'al. 6 A.L.J. 921-32 A. 11=4 Tnd. Cas. 261. 
BANEU.JI and Ar^STON, JJ. 

, References : — (a) 22 Bom 606, F. (b) A.W. 
N. (1896) 1 8(U relied ov. 

(M-a) Sell, II, Art, 85~-Mutitnly open and 
current accounts, test Advance of loans 
— Re-payment intended to reduce liability 
— Sums due on accounts before three years 
before institution of suit — Limitation. 

As a general rule, payments made on account 
by one party and credited by the other, whether 
in money or goods, do not render the account 
mutual, so as todefor the operation of thestatute 
to the date of the last item. 

To bring a case within the operation of Art. 85 
of Sch, II of the Limitation Act, there must 
be independent obligations between the parties. 
The test of ' mutuality ’ is not the existence of 
a shifting balance which, though important 
evidence of mutuality, is not conclusive, but 
there must bo transactions on each side creating 
indepondont obligations on the other, and not . 
merely transactions which create obligations on 
one side, those on the other being merely 
complete or partial discharges of such obliga- 
tions. 

Plaintiffs advanced to defendants moneys 
from time 'to time from 1893, and the defend- 
ants sent periodical consignments of coffee to 
plaintiffs, which the latter sold, crediting the 
proceeds to the defendants, account. The loans 
bore interest at 12 per cent, per annum, and 
the plaintiffs were to have a further charge, 
,^bi^ was called a 'commission,’ viz,, a special 


Llmltotlon, let 1877— (ConHnnid)* • ^ * }\ 

rate of interest being three times as high, on ell 
sums advanced before the receipt of the ffrst 
consignment of coffee for the year, as on those 
advanced subsequently, n a suit by plaintiffs 
for recovery of Rs. 7,587-9-9 being the amount 
due in November, 1899. 

Held, that the suit was barred as to all items 
except those which accrued due within three 
years prior to the institution of the suit, and * 
that the case was not governed by Art. 85, 
Limitation Act, as there was no mutuality 
and reciprocity between the parties, the consign- 
ments of coffee having been made simply and 
solely on account of the antecedent loans and 
with a view to reduce the balance due there* 
under. Shive Gowda v. Fernandez, 8 H.L.T. 
412 = 8 Ind.Cas. 141. 

WHITE, C.j. and AYLINU, T. 

References : — 7 W.R. 67 atp. 70, 6 M.H.C^R, 
142 ; 9 B.II.C.R. 429 ; 17 M. 293 ; 6 O.L.J. 
168 ; 22 B. 606 ; 6 G. 447 ; 32 A. 11 ; 6 A.L J. 
921 ; 4 Ind. Gas. 261, R, 

(56) Sch. II, Arts. 89 ami 115 — Suit for 
accounts against collecting agent— No ex- 
press stipulation to act^ount yearly. 

In the absence of an express contract that 
account should be rendered at the eud of each 
year, a suit by a landlord for accounts against 
his collecting agent is governed by Art. 89 of 
Sch. II of the Limitation Act (XV of 1877). 
Debendra Nath Ghosh v. Sheikh Esha Huq 
Mistri, 14 G.W.N. 121 = 5 Ind. Gas. 58. 

MITRA and GHITTY, J. 

Referendls:—! G.L.J. 2^11. D.\ 8 G.W.N. 
113; 32 G. 719, F, 

(.56) Arts. 89, 115, 116 — Suit for accounts — 
Limitation. See .ActfOUNTS, No. 1, 11 G L.J. 
43. 

(57) Sch, II, Arts, 89, 115, 116, lS2—Suit 
against gomasta for accounts — Hypotheca- 
tion of immoveable property to secure agent's 
liability— Limitation — Registered contract 
— Stimulation to furnish periodical accowtts. 

Ordinarily speaking, a suit by a principal 
against his agent for an account is governed by 
Art. 89 of the Limitation Act (XV of 1877), end 
the period is three years from either the de- 
mand for aui refusal of such account .or the 
termination of the agency. Where, however, 
there is a definite contract to account at the 
end of each year, the appropriate article would 
be 115, as the oontraot would be broken by the 
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li»ihmCl^ib 9 ag^t to aooount at the end of 
eadh TOmt, In ^ther oaaai if the contract be 
ceglaleved. Art* 116 applies and the period is 
six yeav«. ^ 

Tho iaot that the agent had ezeoutod a 
kabuUyaJt^ whereby he had hypotheoated cer- 
tain immoveable properties to secure his lia bility . 
would not alter the nature of the suit, so as to 
make Art. 18*/ of the same schedule applicable 
Jogeih Chandra aiims Dhalu Ohose v. Benode 
Lai Roy Ghowdhury, 14 G.W.N. 122 ^5Ind. 
Cas* 89. 

OHITTY and VINCENT, JJ. 

Beferenee :—(a) I 0 L J. 211 (1902) , ^ eUed 
on* 

(58) Soh* lit Att* 90 — Constt iictive kuonUdqi 

of negligence of Agent — Start of hmitatton 
A appointed B his Sajwal (agent) to collect 
rent from his teuiints, on the condition thit, 
if any rent would become time b irred o\\ ing 
to the negligence of B, it would be rocov ored 
from B peraonaliy. C stood surety for H Some 
rent fell in arrears and became baricd by tune 
through the negligence of B. \ sued to rccoici 
the time- barred arrears of rent from H and C 
ffeldt that Art. 90 of Sch. 11 of Limitation 
Act, 1877, applied to the case 
Heldt further, that limitation began to run 
against B aud C from the time when A got 
constructive notice of the negligence of B, ind 
that A must be deemed to have (onsttucti\c 
notice of B’s negligence when it w is first re 
ported to A’s office that some rent h.id buLome 
time- barred through B*s negligence Lala Anan 
Parthad v 8 ri Maharaja Perbhu Narain 
Singh Kashi Nareoh, G lud das, 10G. 

Knox and KAB1M4T HUSUN, 11 

(50) Alt. 91— Specific Belief let (I of lf*77)t 
S» 39 — Suit for a deAoiatwn that aditd is 
inoperative — Limitation — Cause of action 
Evidence Act (I of 1872), S OH — Dted of 
gift — Agreement central g to the Urms of the 
gift—Evidence to pi uve the agnement. 

The plaintiff executed an unconditional deed 
of gift in favour of the defendants Blore than 
three years after the execution of the deed, the 
plaintifl sued that the deed might bf* declatcd 
ineffectual and inoperative owing to the m ite 
rial conditions and stipulations not having been 
fulfilled. The suit was brought ^withir. three 
years from the breach of an alleged agieement. 

Meldt that the suit was time-barred, as it was 
bcond^t more than three years from the execu- 
tion d Mw deed. 

58 


The salt fell under S. 89 of tho8peolfle|MM 
Act, and Art. 91, Soh. II, LimitStioii Agbi 
applied to it. 

As the agreement alleged by plaflitiff was on# 
which was actually contrary to the deed of gilt 
itself, the plaintiff was barred, under 8. 92 of 
the Evidence Aot, from giving any evidence in 
proof of the agreement. In the absence of all 
the proof of auy such agreement, the oause 
I of action accrued to the plaintiff on the date of 
I the execution of the deed. Bafdar Singh T. 

I Akbar Shah, 5 Ind. Oas. 497. * 

Tldball and PlGGOT, JJ. 

• « 

' (59 a) Art 91. See No. 7, supra, 

((> 0 ) Alts. 91, 130, 114 — Oift hi/ a'Gmdu 
CO pdi Cl nei — Suit foi declaration and poa» 
session btf other co-paiceneis — No prayer 
foi setting aside the gift — Hindu Law— 
Pon ei s of a co paicenet to alienate, 

\ Hindu co parcener made a gift of his un- 
di\idod sli irc in favour of the defendant. The 
donee made an application foi mutation and his 
name Kvas recoided He together with other 
oo-pirconets applied for ejectment of certain 
ten lilts He then brought a suit for profits. 
The co parconerfci of rhe donor thereupon sued 
for a declaration thst they and their uncle, the 
donor, weie owners, and in the alternative for 
possession. The suit was brought more than 
tnree 3 ears after the date of gift. Held that, 
inasmuch as a Hindu co-ptreener has no right 
to ihenate luy portion of the family property 
without the consent of other co-parceners, it 
was not necessary for the plaintiffs to sue to 
ha\e the deed of gift sot aside. Arts. 91 and 
120 of the Limitation Act bad therefore no 
application but Art 144 of the Aot was the 
article which applied to the case. Muktabal 
Singh Y. Karan Singh, 7 A.L J. 783 -»6 Ind. 
Oas 841. 

'STANLiEl, C.T and GUIFFIN, J. 

Ihfeiemt —34 0 . 329 (P.C.), H. 

(Gl) Sch, II, Alts. 91, 141— Suit by minor 
to recovei possession of pi opeity transferted 
bif gunidian — Oafuellatwnof the document 
ancillary — Deaee fm possession conditional 
upon lestoring what was foi minor* s 
benefi t — Pract ice , 

The natuial guardian of a minor sold oertam 
immoveable property bolongiog to the minor. 
The minor brought a suit to recover possession 
of that property. It was found that the minor 
had benefited to a certain extent by the eale* 
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LImitafcion Act, iWVI^{ConUmied)» 

A decree was accordingly made in hi<< fa\our for 
possession, subject to the condition of his res- 
toring the amount b> which he had benefited 
Upon second* appeal the suit was dismissed as 
barred by limitation, tho aiticle applied being 
91 of Schedule IT to the Jjimitation Act. 

Held that the artirlo applicable was article 
141, and not irticlc 01 tho •substantive relief 
being the rcoov* i \ of possession and the cancel 
lation of tho instrument being an(illai\ ind 
that tho suit wis not hii red by limit ition 

Held further th it tho principle applic ible in 
respect of sueh i tr ms u lion is to make a decree 
for the properti trinsferred by the guirdim 
but to/ittaeh to tho diereo the condition of le 
funding to the transferee so much of the eonsi 
derition as was for his benefit or for which 
there was a justif>ing necessity Bachchan 
Singh V Kamta Prasad 7 A L T n? 5 Ind 
Cas 585 

STVM.FY V T , P\M UTl E T 

(62) Arts 05 \2 120— Suit bv certified 

purchaser to set iside fi iii lulcnt s ilr — Limit i 
tion See CiV PRO CODF (18S2) No 118 S 
MLT. 154 

(63) Arts 95 97 116 120— Pailure to get 

actual possession on ir count of mortgagor’s 
fraud — Rights of moitgigee See MORl 
GAGE (Usui RUl 1 U\UV), No 4 HOC llh 

(63-n) Art 96 See Nos 44 supta and 71 
inft a 

(63 5) Art 97 Stc Nrs 14 and 

(64) Sch II A^ts 9S ih S ..S Joint 
family pi opei ty passiny by %ni vti ot shiji to 
som —WJiethii fornix pmt of ** the tjemral 
estate ” of fathei within the vieanmy of 1j t 
9S — Hindu TjOv — Son s hnbihfy to*pay 
baried debts of the fathn — iit 36 — 
Contract Act, Ss IH li? — (hmsswnof 
cieditoi to sue ptinctpal debtoi — iJat of 
limitation — I ffect of — Whe tin i discharge s 
miety—S 38, Limitation Act 

Tho joint family property of the father ind 
sons, which passes by survivorship to tho sons 
on the death of tho father doob not form *' the 
general estate ” of the deceased trustee (father) 
within the meaning of Art 98, Sch. IT Limi 
tation Act, 1877. 

The sons are not, under the Hindu Law, 
liable to pay a debt of the father which was 
barred against him under Art 36, Sch. II, 
Y Limitation Act, 1877 (a). 


Limftatfoa Aet, 1377— (Oionljnf««g). 

The mere omission of the oreditor to sue 
within the period of limitation is not an aet, 
the legal consequence of which is the discharge 
of the debtor and such ogiission does not dis- 
ch 11 gc the suret\ under Ss 134 137, Contract 
Act (5) Subramania Alyar t Oopala lyor, 
20M.L J 633«=33M. 308 

P.FNSOV and KHISHNASWA^I IYER, JJ 

Hcftnuies —(a) 27 H. 243 (262) and 22 M 
342 Jl (b) 25 Oh. D 666 (672) ,6 0 340 ; X4 
L 50 1 AI 223 Ref to, 24 A 503. not agreed , 
5 B 017 7 B 146 . 12 0 330, Appi , 26 M 
239 (212), D 

(04 //) Art 106 See No 6, supra 

(65) Art 109 See COURT PEES ACT, No. 18 
11 0 L J 541 

(05 ) Art 109 Sec No ^6a,supia 

((5 5) Sell 11 iit HO— * Aacei tallied lent'' 
— lei eptanc e of patta — Summary suit for 
t nfoi C( me nt of dect ee of-^Dc clai atwn of 
tei ms btf High Low t —Disposal of summary 
Hit iff } decree by High Cow t — Limitation 
— Starting point, 

Alimlholdf i tendered a patta for fash 1311 to 
his t( milts on the last day of the fash The 
tenint lefused to accept it Thereupon, a 
summii i suit w IS filed to enforce accoptanco of 
pitti IVnding tJif summary suit the High 
Court settled on 7th August, 1902 tho terms 
of the patti in certain regulai proceedingb 
stiittd by the tenants The summari suit was 
decided on 21th Alay 1904 finally in termh of 
the d( f rro of the High Court Tho present suit 
was instituted of the date of expiry of 3 years 
fiom the d ito of tho disposal of the summary 
suits yi" 2Uh May, 1904 

He id tint, limitation runs from the date of 
th( idiiuhcition by the Revenue Court, as it 
was only tt n that it can be said that the rent 
foi suit fish was ascertained Bingapam 
Filial V Hazarath Kibulai Byed Oulam 
Ghouse Sha Sahib Kadir, 20 M L J 927. 

AI UNRO and SANKABAN NAIK, JJ 

Hefnence^ — (u) 27 M. 143 (P C.), F., 29 M. 
556 D 

(66) Alt 110-*Arroar8 of rent when become 
due See L ANDLORD AND TENANT, No. 40, 8 
MLT 345 

(67) Sch II, Arts. 110, 116, 116— Bait for 
rent — Suit for use and occupation— Limitation. 
See TRANSFER OF PROPERTY AOT, No. 90, 7 
MLT 419. 



DIGEST OF OASES. 


dav 

Iiin^totlon Iet» imHOontrnued). 

(68) Avt^. 110, 116— RegiHtered leaae — ^Deter- 
minatton— Holding over - Claim for rent— 
liimitation. See Lease, No. 16, 6 Ind Gas 
764 ^ 

(60) Artq lid, 1S5 — Suit for poshC^sion of 
mortgaged property — Limitation ^oe ^loitT 
OAQE (Usufructuary), No 6, 7 Tnd Gas 
646 

(G9-a) Art \l6 See Nos 36, 63 65, do 57 
and 67, suptn 

(69 b) Art. 116 See Nos 36. 56 67 63 67 
68, supra 

(70) Art J 18— I imitation — ld< plum bif 
tegi^tered deetl — idopUd son living i ith 
hta (idoptiit fathii — Pi csumpiion of know 
ledge — Finding ( f fact—} Vi i;>wn— S /O (f 
id JLVIIJof 186L 

Held that when the d( cd of idoptioii i-s le 
gistered the idopted son and the adoptive 
father live togethcL for i considorille time uid 
the reversioner contesting the adoption lesides 
in the same vill igc the piosumpti in is th it ht 
has comoAo know of the f ict of idoption with 
in the meaning of \rt 118 of Act W ot 1S77 

Held, Uso, that the unanimous opinion of 
the Courts below thit the person seeking to set 
aside an adoption had come to know of the 
alleged adoption six >eirs hefoio instituting 
the suit iR i> hnding of fiet ind cannot be dis 
turbod on revision Sawan Singh v Mansa 
and Saraina, 49 P.W H 1909 
Clark c i and Bkid j 

(71) Sch IT, Ut IJ8, s ts ion 

— Declaiation that adoption is invalil — 
Hindu Lau — Adi ptwn Poi ei to adoj t 
son meaning of Wlu tlu i tad gitum of sea n 1 
boy after death of i ihd — idoptiin f 
orphan given by < Idei hi othi i i hcH 1 1 
valid 

Where the lelief sought in \ suit lo the 
recovery of possosbion and not meiel> i decla 
ration that a certain idoption is invalid the 
proviBions of Art 118 of Sch II of tho Limit i ^ 
tion Act, 1877, do not apply but Ait 141 
applies and the period of limit ition is twelve 
years (/r). 

Where by a Will a Hindu gave his widow 
power to adopt a son to him and no special 
words were used restricting that power to oue 
adoption 

Held that the widow was empowered to make 
a second adoption in the event of the death of 
the eon first adopted 

The maxim of factum valet applies to the 
adoption of an orphan boy who was given in 


LiroltatloD let, 1677 — m 
adoption by hie elder brother as the paronte of 
the boy were dead, and tho adoption le not 
invalid oil tho ground that he was not given in 
I adoption by his father or mothei^ Bhagabat 
Pershad y. Murari Lai, 7 Ind Gib 427. 
BRPTT and VINCENT J7 

III fcrences — (a) 13 I \ 84 , 13 C. 308 24 B.* 
2(.0 33 1 \ 166 lOCWN 1066 , 8Bom L R 
722 I6MLJ 110 lALJ 695,40 LJ 406. 

1 M T. r 265 9 (1 C 377 28 A 727 distin 
gmsJu 1 30 M 308 2 M L T 17g 17 M L J 
1S2 25 C 361 27 C 242 (at p 264) , 4 C W. 

* N 105 lelied tqon , 

(72) Alt 120 — Suit f )i decliiing thit alien i- 
tioii ly kirnivithi ww not binding on tho 
tarw id— C lusc of ictioii icciual of-^Know 
Icdgi ir ignoruice of plaintiff is immiterial in 
the ibscnic of 6au<lulent conccilmont See 
( IV Pro Codp (18b2) No 62 33 M 31 

(73) Alt 120 — Pitilki \ it ill — Suit by rever 

sioiicis Limit ition Sec IIINDL LVW (SUO- 
( } SSrON) No 6 12 Bom L R 201 

(73rt)Ait 120 becNos 2H 34 36,37,43, 
n 46 48 53 60 62 63 supia 

(74) iits 120 9b Defendant claiming pai ti 
twn arc idin/t tho shaiis of the pnrtu.s 
( Uied in JS91 — Jhush iniasu n of tight — 

/ tdi( nsi if aclu n — J imiiatu n 

Ihld thit IS a nutter of liw i person is en- 
titled to pass h\ in in\ ision of i light to pio 
I pcity and is n jt bv his forbear nice debarred 
from i fiitiiic suit for i future invasion. 

In 1SS2 pUintiffs ind dcfcndinth were ic 
corded owners of their joint holding in the 
proportion of three sevenths and four sevenths 
shiips rrsprctivelv In ISS5 S6 for some 
unknown leison pliintiffs weie rccoidod as 
owneis of one third In 1S91, one of the co 
bhareis compliincd of the coirectnosb of the 
entry but withiut success 

The inconert entiy was repealed iii tho pre 
sent settlement In 1906 defendant applied 
forpaitition on thestrength of the entry of 1891, 
and plaintiff*- auod to obtain a declaration that 
they were entitled to thioe sevenths shares as 
rccoidcd m 18S2 

Held that the plaintiff s RUit was within 
time and was governed by Art. 120 and not 
by 96 of the Indian Limitation Act (XV of 1877) 
and that fresh cause of action acet ued to them 
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in 1906 (a). Kheiii Slnfh v. Xeiar Singh, 88 
P.W.B. 1910^7 Ind. Cas. 628. 

Shah Din and Chevib, jj. 

References C. 140 P.R = 187 P.W.B. 

1907 ; A.W.N. (1898) p. 216. F . ; C. 20 P.B. 
1900; A.W.N. (190^) p. 262. D. Robert 
Skinner v. Shankar Lai, IL 

(76) Sch. II, Arts. V^O, 123 — Snit fordiatribu- 
tive share of p^ oiyerty of intestate --Order for 
letters of adviinistration^Covimencement 
of liiuitfilioii . 

The plaintiff sued the defendant for her dis* 
trilifutive share of the property of her intestate 
deceased husband. The defendant applied for 
letters of administration to the estate of the 
deceased and obtained the order upon contest 
on January 22. 1902. The suit was brought 
within six years from that date. 

< Held, that either Art. 123 or 120 of the Lirni* 
tation Act, 1877. applied to the case, and that 
the suit was within time ; that, until the contest 
as to the right to obtain letters of administra- 
tion was determined, the person entitled to 
represent the estate was unknown, and that 
time began to run at the earliest from the date 
of the judgment directing the issue of the 
letters of administration to defendant. Maho- 
med SyedFayez JlliKhan v. Sitara Begum, 7 
Ind Cas. 704. 

CHATTERJEE and RlCHAUDSON, JJ. 

(76) Sch. IL Arts. 120, 123, 2 /i — Mahoinedan 
Law — Suit for recovery of share oj wi fe's 
projjerty — Moveables and immoiwobles — 
Article applirnble. 

To a suit by a Mahomedan for a share of his 
wife’s property in the possession of another 
sharer, more than 12 .years after his wife's death. 
Art. 144 is applicable when the property i.s im- 
moveable, and Art. 120 when it is moveable. 

Art. 123 applies only when the suit is for a 
share of an estate, which it is the legal duty of 
the defendant to distribute. Khadersa Hajee 
Bappu V. Puthen Yeethil AyUia Ummah, 20 
M.L.J. 288(F.B.) = 6 Ind. Cas. 50 = 8 M.L.T. 

4. 

MUiLER, MUNRO <Sr. ABDUR BAHIM, JJ. 
Refeiences .--10 A. 169, F.; 16 M. 61; 16 
M. 67? 16 M. 60. R. 

(77) Arts. 120, 131 — Illegal levy of quit rent 
—^Declaratory suit. 

Buit lor declaration that the Zemindar was 
antitied to recover more than a stated sum 


from the plaintiff for quit rent. ■ ^ha.millwg 
action was put as having arisen on 8^/CMi)bar 
1898, the date when the illegal excess ctdlactioa 
was made. The suit nvas jprought in Deoemb^ 
1901. ' > 

Held that Art. 131 did not apply, as t1ia> 
suit w*a8 not one for a periodically recurrinip 
right. ^ 

That the proper article applicable was- 
Art. 120, and the plaintiff's right to sue lor a<> 
declaration arose on each occasion when the* 
Zamindar collected the enhanced rent, as each 
illegal exaction is a separate injury and gives- 
rise to a new causa of action. Srlmao Mada- 
bush! Aehamma v. OopesettI Napayana- 
sawmy Naidu, 6 M.L.T. 268=33 M. 171 »d- 
Ind. Cas. 747. 

MUNHO and ABDUR RAHIM. JJ. 

Itefei ence : — 12 M.L. J. 126, applied. 

I (78) Sch. II, Arts. 120, 144— Suit by a 
Mnho7nedan ftw imlition of both move- 
ables a7id immoveables — Limitation ae 
regards immoveables. 

A suit by a ^Tahomedan, for partition of a 
share of immoveable properties, is governed by 
Art. 144, Limitation Act (1877). Syeff 
Noonsleen Saib v. Syed Ibrahim Salb, 6 Ind.. 
Cas. 579 = 8 M.L.T. 97. 

BENSON and KRISHNASAWMI AIYAR, JJ^ 

References 21 C. 167 : 20 I.A. 165 ; 23 B. 
725 ; 26 T.A. 71, R. 

(78-rt) Art. 123. See Nos. 76 and 76, supra.. 
(79) Art. 124— Scope— Applienhility— Right 
to beneffeial enjoyment oft property — Date of 
accrual of — Suit to recover possession— 
Jnmitatwn— Stalling ^mnt. 

Art. 124, Sch. II, Lixhitation Act, 1877, deals 
with a .suit fr>’* possession of a hereditary office.. 
To apply the article, the suit must be one* 
against the holder of such office. 

Mere possession of lands attached to an office 
does not, by itself alone, give.R right to the* 
office. 

Where a plaintiff sues to recover lands on the 
ground that ho is entitled to beneficial enjoy- 
ment thereof, time begins to run against him 
from the date when he becomes entitled to euebr 
beneficial enjoyment. XamalalhammaJ ¥• 
XrlBhna Filial, 20 M.L.J. 781. 

BEN80N and KB18HNASWAMI lYBB, JJ. 

. References 13 M. 277, JR ; 28 M. 971, 

36 C. 1008, not Appl. . " 
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tiidlatimi 

(8(9 4rt* M^l^MtatUnjr-^AUmatMn by 
SMumdoto of a house-^Suit by* ever- 
stenors of her husband to content its 
vaUdtty. % 

jffeld, that Art 126 of Schedule II, Limita 
(aon Act (XV of 1877} (now Act IX of 1908) 
does apply where the widow has alienated 
house property including the site 

Qtuere — Whether this article would apply if 
the alienation be one of the house only apart 
from the site Ralya Ram v Sher Singh 15 
F,WR 1910^6 Iiid Cas 842 
ROB and RllllGlN, JJ 

(81) Sch lit Art IJj—'Smt by adopted son 
for declai atimi tnt expect oj alienatun by 
his adoptive moUm 

A ^uit by an adopted son for a dccUi ition 
tn respect of nn ilienition b> the widow who 
adopted him, made before the adoption is 
governed by Art 126 Limit ition Act (\V of 
1877) Bappanna Venkata Subbarayadu y 
BpapannS Ratnamma, o Ind Cas 443-8 

M L r 121. 

MUNBO and 4iSDl)ii R\h1M jj 

Beferenee --26M 143 i\ 

(82) \ct 127 — Non piitioipition — Whether 
amounts to exclusion bee 01\ 1 UO COUI 
1908, No 152, 7 ML i j7i 

(83) Art 131 “buit t) cstiblish light to 
maintenance when ml oarred undci — Non 
compliince whether ai loants to icpudiition 
of claim See AIUMLWNcl No 3 7 ML 
T. 278 

(83 a) Art Idi • See Nos 52 anct 77 sapta, 

(83 b) Art 132 See No 67 sifpi i 

(84) Sch II Uts 141 134 by 

pitot niortyatjie i itJ nnt mat uiq puisne 
mortgagee patty — Sale and pUrcha^ib by 
himself — Subsiyiunt suit by seand tnoit 
gagee and put chase by himself — Intaest 
acquit ed by lattej--^uit by him to redeem 
pttor mottgagei piuehasct — Limitatim 

Where a prior mortgagee sues on his mort 
gage without making the second mortgagee a 
party, and in execution ot the decree obtained 
by him purchases the property himself, iiid 
subsequently the second mortgagee also sues 
nn his mortgage without makfng the prior 
mortgagee a party and purchases the property 
in execution of his decree, he acquires by bis 
purohaBe only the interest he previously 
j^ossessed as mortgagee 


Limitation Aot» i8n-^(Conf(ittM4]f. 

He can seek to enforce his tighis as sueht^r 
smt, as against the prior mortgagee pnichasev* 
only within the period of 12 yeats from the * 
due date of his own mortgage as provided in 
Art 132 of Sch II of the Limitation Act (XV 
of 1877) and ho cannot claim the benefit of a 
fresh period of limitation running in his favour* 
from the date of his purchase. 

\ suit brought by him to redeem the prior 
moitgagco purchaser more than 12 >ear8 after 
the duo date of his mortgage would be barred 
by Art 1 j 2 Limit ition Act (XV of 1877) 
Nidhlpam Bandopadhya v Sarbessar Bis- 
was 14 C W N. 439 -5 Ind. Cas. 877 
BrfTI and SHVRFUDDIN, JJ 
(85) Sc L IT, It t 134, applicability of^ 

1/ ttg yor and mortgagee — Uictwti pur- 
tisit nhtthcr can u quit e absolute inter 
cst ft m jiioitgigce — luctwn sale — Bur- 
kisit — Ouat anti c of title 
VpuichiscL at 111 auclim ^ile obtains iiu 
guiiautcc of title 

Art IJi Limitation Act, 1877, does not 
ipply to ci<>cs of foiced siUs in execution of 
dccuc') (a) Paras Ram v. Lalman, 7 Ind. 
Cis 570 

(tRIFUN t 

7v punt s —(a) AWN (1905) 56 , 2 A L 
J 2U 1> M 99 11 M L J 323, F 

(Sf) bch IJ Alt. 131 boc MORTCr\Gr 
(lil D1 MITION), No 5 7 M L r 187 
(SC a) Alt Idl Sec No hl^aupta 
(so 6) Art 13> bee No 0) siipia, 

(h7) S' h IT iris lih 137 lU and 144— 
iuctim s (le — /b peit / sold inpossession of 
f past) I nmal possession — Adverse 

p s( ssioH Packing of the possi sswn of two 

tie m '*cts 

In ilic pxcrulioii of idecioc the immoveable 
property of the judgment dcbtoi, which at that 
time wih 111 the posscssi u of a trespasser, was 
sold .and purchised by the present plaintiff, 
who huwcvei wib not given the actual out 
only formal pobsession of the property. Sub 
scquently the judgment debtor, the present 
defendant, ejected the tiespasser by suit and 
obtained posbession of his pioporty. The iuc 
tion purchaser the present plaintiff within 12 
years from the date on which the judgment 
debtor the present defendant, had taken pos- 
session fiom the trespassei, but more than 16 
years after the date of his own purchase sued 
the judgment debtor for possession of the 
property 
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Limitation Act, 1877 — (Contxmied) 

Held that the suit was govecnod by Art. 
144 of the Limitation Act XV of 1877, and 
was not liarred, because as against the auction- 
purchaser (plaintift), the first tiespasser as 
well as the judgment debtor (defendant) both 
were trespassers, and the latter trespasser 
* could not bo allowed to add to the period of 
his adverse po^sscs^ion thopenod of the former 
trespasser, from vhom he hid not derived his 
title in ani wai 

Arts 136 i id 137 of the Limitition Act 
do not ippft to suits igainst the \ondors or 
judgment del t )r hut onh to suits igiinst 
third pirtics ni inspassers that is, if^ainst 
persons other thin the venders or ludgincnt 
debtors 

A formal deli\cr\ of possession as igain&t 
judgment debtor in possession does Lonstitutc 
such possession is is oontempl itid I \ Ait 142 
-of the Limitation Act I iit it is of ii \ iluc 
whatsoever is igiinst i thud ptism oi 
trespasser xgamst whom such iiossts i n cm 
not be obtiini 1 b} in lu tun piiichasei 
Gajadar Rai v Ramlakhan Rai 5 Iiid O is 
273 

Tl D1 VT I J 

(87 a) Alt. 1J7 StcNi 87 /i/ i 

(88) /t?ls li7 11' 111- Dtfuidil — 

Adi*.tsi n — liuUpc7ui( nt t ts 

passei s. 

The rights of S while in posse ssi c f i c t lui 
trespassers other thin dth idints wcu pu 
chased bj the plaintiff on JOth N vcmbci 
1391. Formal possession was dtlncred to them 
on 26th Novcmbei 1S92 iXfendants obtained 
possession not is rcpieseiit itivis of the oii^iiiil 
trespasserb but under an independent title, in 
1897 PUiiitiffb brought the present suit foi 
possession in 100s, lUldihxt the suit wa'^not 
oarred by limitation \rt 1 17 Sch II Act 
W of 1377 applied only to i suit against a 
third part\ uid not the judgment debtor or his 
represcntatiie Ait 1 12did not apph because 
the plaintilfb were nevci in actual posbt^sion 
and were not disposscssid The article appli 
cable w lb Art 111 under which limitation 
began to run when the possession of the 
defendants became adverse Defendant 
includes a person through whom a defendant 
derives his liability to be sued The present 
defendants did not derive title from the first 
set of trespassers and were not entitled to add 
to their own possession the period of their 
poBsession Ram Lakhan Rai v Gajadhav 
Rai, 7ALJ 1184 

Stanley c j and BAhERJi, j 


Limitation Aet, 1877— (ConNntie^). 

(89) Art. 138, where applioable. See GON* 
bTBUCTlON (OF DEEDS), No. 2, 6 Ind. 0aa» 
467 

m 

(W) Ayt 139 — Lea^e for flu ed term— ^Adverse 
possi by tenant — L%m%tat%on^ cow- 
mencement of 

Where a lease was for a fixed term, and,, 
under S 111 of Tr P Act was determined at 
the expuy of the term limitation begins to run 
against the lessor from the d are of expiry of the 
lease Sangila v Maruthamuthu, 20 M.L J. 
131 6Tnd Gas 007 = 8 Til LT 100 
Mill I u and SamvARAN Nair, jj 

(91) Art 130 — Lease for -fixed term — Appli- 
clblllt^ of the iiticlo See Ll ASE, No. 7, 6 
Ind ( i‘. 3^)0 

(92) Arts 132 140 — Maintenance grant — 

Death of gruitcc— Holding over -Suit for 
resumption— Lim tition See MAINTENANCE, 
No r 6 Ind C »s 330 

(03) Sc// // I 139 x44 — W hethcr applies 
l( ^nit aqninst y t p} i '*entatn e of tenant — 
Un int lioldmq oia -i (feet upon yunniyiq 
if tiv t — / iction ofteiiamy by buffeyayice — 
} n fhsJ / / / 

Art 131 Sch II Act W of 1877, applies to 
•suit In a landlord to reioair i>o&sessioii from a 
tenant or his representative in intero t (a). 

It VC cm doubtful whether the fiction of a 
tciiancv b\ suffciance should be kept up after 
the J rmsfer of Propci t> Act accoiding to 
whirh a lease is determined bj efflux of the 
time limited thereby (b 111) Such a tenancy 
does lut opei iti mriiglaiid to interiupt the 
running of time (b) Subraveti Ramah y 
Gundala Ramanni and others, 10 ^1 L J 732. 
LLNSON and KllISHN\S\\AM\ I\ER, JJ. 

Rcfeienre^i — (a) 7 C L.J Cl 5 (626), Appr , 
31 M 163 ( o7), i\otI (//)(1870 1)LR 3 P C. 
751 (761), n 

103 fll Vrt 140 See No 92 mpya 

(93 f/) Art 141. Sec Nos. 61 and 71, supi a 

(93 c) Art 142 See Nos 7,8 87 and 88 
siipra, 

(94) Ayf^ IRi 144 — Suit foy possession— 
Facts to be i)rond- Onuso/p9 00 /on whom 
1 1 stb — 

\rt 142 ahdnotAit 144, Limitation Act, 
1877, applies to a suit for possession pf ancea 
tral proportj 

The plaintiff must show possession and dis- 
possession within twelve years prior to the dat6 
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lilmitfttlon &oft» 1877— (Con^iniitfcQ. 

of the institution of the suit. Maddals Van- 

katarayado y« Mo MovYa Sankarayya, 7 M. 

L.T. 810»<i0 M.Ii.J. 806«6lDd. Gas. 6GT 
WitiTE, G.J. an% MlLIiEB, J. 

Beferencea .—10 0 374 . IG 0. 473 and 17 C 
137, A. 

(98) Arts. 142 y 141 — JXspossesston — Di^con 
tinuance of possession — Appl%cah%lity of the 
articles — Extinguishment of title —Limi 
tation Act(XVof 1877)^ S. 2H- Tat King of 
adverse poisessxmi — Dectec for possession < 
barred — NatiUL of a yu udtan s posse ston 
— SuUundc't S 2Hiof C PG {Act \1\ of | 

1882). I 

On the death of their f \thci in 1S7U the two ^ 
minors R and D hid their pro pci t> manigea 
by A wno brought them up In ib91, whin 
R and O hid become inijors they found th it 
A claimed the piopcity iii hci own light The} I 
thereupon sued her m thit year and obtimcd | 
a decree m their fivour, which cuniiLnii d in 
appeal iii»1894 They ipplicd to cxotuti tl i | 
decree moLo ih in three Neii*! iltei the diteot 
the appellate Court decree, ind it wio lejcctcl 
IS having been beyond time This wis in 
1897. In 1898, V, a cousin of li ind D wrong 
fully took possession of the piopeity f» in A 
and he sold it in 1S98 to 13, who niurtg iged it 
to E in 1900 In the sune yi ir the pliiiititT 
obtained a money decree igain t R lud 1> ind 1 
m execution got the propeity ittuhcd His I 
claim was robi&tcd by B ind iiid the ittieh 
ment was removed in 1904 ihe pliintill then 
sued in 1905 both B ind 1 , ind R iiid D for i 
declaration that the pioporty t luldjje ittiehcd 
and sold in execution of his decree agiinst li 
and D The defendants B ind h contended 
that the suit was biricd under Art U2 of the 
Limitation Act, is the pliiiitiA was not in 
possession eithoi by himself or thiough his 
predecesbors-in-title R and D within twelve 
years preceding the juit , 

Held (1) that, theie having been no illegation I 
of possesbion in R and D lost bj disposbc^'sion 
or discontinuance of possession, but the case put 
forward having been a title in them established 
by their decree against A and a wrongful pos < 
session obtained from her after the decree by | 
V, under whom E and B claimed, the limita | 
tion applicable to the. suit was that provided ' 
by Art. 144, not Art. 142 of the Limitation Act, 
1877 (a) j 

(2) That, the suit having been brought by the 
plaintiff under S. 283 of the G.P.C (Act XIV t 


Llmitalloa Aet, 1877 — (Confmned)* 
of 1882) to establish his right to attach and sell 
the property in execution of his money^daorae* 
be need only prove that, on the date of thn 
attachment, his judgment debtor had a sub- 
sisting right to the property (6). 

(S) That A's possession must be deemed to 
have begun in 1879 as that of a baihfE or agent* 
for the minorb R and D and to have continued 
as such until 1891, when, after the minors 
c im st ago, she denied their title , and that, 
IS she novel dispossessed an> body, in a suit 
igiiust hci, her plea of limitation would be 
decided b} tiie ipplioattrii, not of Art 142, but 
of \tt 144 oi the Limitation \ct (c) 

(t) ihit though the dcctee against A had 
f)eeoiiiu lucapible of exec u Lion by lapse of time, 
biiU the right cbtiblished b> it lomained , and 
though thit rigiiteould not oe enforced against 
A b^ cxeeutiou through the Gouit, the decree- 
holdets eould cnti i b> ousting my trespasser, 

V included (d). 

J\i Lnandaeiuku t J — Discontinuance of 
po <^cssioa coiiU inpl ited Ait 142 implies 
til It the pcisoii disc intinuing Lis given up the 
Itnd tiid fell it to be pis^es'^ed by au> one 
( ho ^“ing tj eomc in U) 

In HiaU n J — Vrt 142 has no application 
li (1 inns which ncilhci iii form noi in sub- 
stiii e lie cl inns to pos cssion made iitcessar} 
b\ ieis:>n of disp )ssc'<.siou oi discontinuance of 
p( ssLssioii As i f,(iicril piiiiciplo any one 
suing in tjcclmcut must pn vc possession 
wiLhin twcl\e }c iis Ihe rc isJii tor thisiH that 
pjsse*'Sion is ejiiiuioiil} the ellective assertion 
ot title which is leliud ou , out it is not the 
oiilv one J ht re is mother whieh in some 
cisesi equiil} g )od, lud Ih It IS an assertion 
of title made m Louit and cstiblishod by a 
decree Phit is good igiinst those who are 
party defend int-, to the suit , ludif the same 
title is 10 issertcd lud midc good in a later suit 
against otht r opposing pirties, it is good 
igiyist them ilso ind entitles to possession, 
whether the title cl iimaiit h is or has not been 
ill possession within twelve pears, unless the 
opponent can defeat the title by adverse posses- 
sioii. Yasudeo Atmaram Joshi y Eknath 
Balkrishna Thite 12 Bom L R 95G 
CHANUWAHKAK and HhAiON, JJ. 
ilefetences — [a) 14 Bom 458 (1887) PJ. 
242, foUoited (b) 18 Bom 2C0, followed, (c) 
(1737) 1 Atk 489, 2 Sin. L G (10th Ed ) pp. 
644, 045 , 2 Bom. 413 , 7 Bom 34, referred to. 
id) 15 Bom. 238, H (e) (1880) 14 Gb D. 537, 
(639), R, 
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lilmJtatloii lot, i877-^(ConHnued). 

(96) Arte. 142 and 144— Joint holding— Ab- 
sence of one oo-eharer— Long silence and in- 
action — Abandonment — Adveree possession. 
Bee POSSESSION, No. 1, 29 P.B. 1910. 

(97) Arts. 142, 144- Suit for possession of schc 
dnled land by Nawab Bahadur — Limitation. 
•See ACT XV of 1891 (Mubshidvbad), No 1, 
6 Ind. Cab. 392. 

(98) Aft 14t—Ad%erse pnssesston— I'eiutiih 
in common — Kt elusion must be proud- 
Buf den , of pr oof— Pat tia L pat titton, su it 
fof, when maintainnhU . 

A obtained a deciee against B, and in t xa u 
tion bought B’s one hfth share in two villages 
In a division between B and his <n piiccners, 
all the family properties hid been dividtnl by 
meteb and bounds, except the two villiges 
aforesaid, and also cortnin Inani lands, which 
were held by the diMdcd incuibersas tcniuts 
in-common, but were in the ictual niinagc 
ment of one member, who pud to cieh nicni 
her his share of nicaine theiofroni. But fiom 
1898, B was not paid his sh ire of the nu oi le, 
and the present -luit w is hiought hy \ ni 19()(i, 
for partition and loiovcrj of IVs shiie in the 
two villages It was contended that the suit 
was barred by limit ition and advci*^e pos^^cs 
Sion, and also that the suit was b.id being one 
for partial p«»rtition. 

Hffd that Art 144 wis ipplieiblc to the ca-.c 
and to succeed, it was me unibent on the num- 
ber, who asserted advcr'*e p )ssc'«sion, to piove 
that B was, in denial of his title, exoluded 
from enjoyment of the share (a). 

Held also that a suit for partial pn titioii is 
not bad, when the portion is capable of paiti- 
tion without much inconvenience to the uthci 
sharers (6). Duvvadu Hari Kishna Chow- 
dury V. Sripada Yenkatta Lakshmi Naraya- 
na Pantulu and others and Duvvadu Parasu 
Ramayya Chowdury, aiias Narayana Chow 
dury Y Sripada Yenkatta Lakshmi Naraya 
na Pantulu and others, 7 M.L T 155 -5 Ind 
Cas. 491=^20 M L J. 32d. 

SIR ARNOLD White, C J., md Munro, 

J. I 

Eeferencea, — (a) 35 C. 901 , 24 M. 441 . 
21 M. 153, R. {b) 27 M 361 (i&6), iommenUd 
on : S.A. 175 of 1906, D ; 12 C W N. 640; 34 0. 
1026, P*. ; 7 0. 677 ; 1 C.L.J. 40. R. | 

(99) Art. 144. See MORTGAGE (REDEMP- 
TION), No. 8, 6 Ind. Cas 478. * 

(1(X)) Art. 144 — Suit for dispossession of 
venjdee of a right of occupancy— Sale without ' 


Limitation Rot. ^ 

I consent of landlord— Period of limitati0Qr,i fioo 
j Act XVT op 1887 (PUNJAB ^ENAM0Y)« Nfo. 2» 
j 8 P. R. 1910 (Rev.), 

■ (lOO-o) Art. 144.* See %08. 7, 8, 87, 88,60» 

I 76, 78, 87, 88 and 93 to 97, supia. 

I (100-5) Art. 145. See No. 49, supra. 

(101 ) Alt. liSSale — Riqlii jof repurchase 
qiven under a eepaiate document^Not en- 
I fot ced u it hin time allowed — Nature of doettr 

I mint — Suit foi tedemptimi — Mavntatnabir- 

I Lxhi of, 

V silo deed was executed on 29th August, 
1S6Q, by the prodeecssors of plaintiffs m favour 
of the predccesBorb of defendants. On 8th 
September following, the latter executed a 
ditcumciit in favour ul the former, agreeing to 
icconvcy the piopert} if their money was re- 
paid in nine or ten years The former document 
was picst nted foi registration on the 18th and 
the Utier on the 19th Ma>, 1865. On a suit 
foi tedcmption being brought moic than six 
years aftoi execution, the Court below held 
that the ducument of August, 1852, was an 
out and nut '-ilo, and the buit on the covenant 
cont lined in the second deed, not having been 
enforced within time, was barred by limitation 
(") 

Held Pit Stmiley, C.J . — The transaction 
did not constitute a mortgage, but was a sale 
with A provision of re-purchase. Such a trans- 
iction, ilthuugh nut common in India or Eng- 
land, was not illegal. The oovonant of ‘repur- 
( h ISO not h iving been enforced and the period 
I illowed to expire, the suit was barred by limi- 
1 1 tion ( ' , 

Pet Bane) ji, J . — The transaction was one of 
mortgage and not of sale, and the suit having 
I been brought within 6Q years was within time. 

1 sxec ution of twQ documents, one purporting 
to be a deed o. sale and another % deed of mort- 
gage, was common in this country, and such 
tiansictious wore always regarded as mortga- 
ges by way of conditional sale. Jhanda Blnd^ 

V Sheik Wabid-ud din, 7 A.L J. 484 »6 Ind. 
Gas. 1S3 

STANLEY, C.J., and BANEHJI, J. 

Refeunces . -(a) 22 A. 149, D. ; 12 A. 887, F. 

(101 -a) Art. 148. See Nos. 28 and 84, supra. 

(101-5) Art, *152, See No. 16, supra. ^ 

(102) Sch. II, Aft. J64--O.P.O. (Act XZVof 
1682), Se 248— Notice to show cause against 
enforce^nent of decree — Procees for eN/of<r 
cmg judgment — LimitaHonm 
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A notid»uader 8. 348, O.P.C., 1881, to show 
oaosh why a decree should not be executed, is 
not A pvooesB for enforcing a judgment within 
theiheaiiingof Art. Ij|$4, Lftnitation Act. 1877. 
ChldBinbAM Thevan y. Arunaehela TeYaa, 
8 Ind. Oas. 668. 

MUNBO and SANK ARAN NAIR, JT. 

Beferetioes .^2 0. 123, F.\ 22 W.R. Civ. Rul. 
6 , Not F, 

(102-a) Art. 1G6— Application to set aside 
sale on the ground of iirogulaiity. See Kxk 
OUTION OF Decree, No. 12, 40 P K. 1910. 

(102-&) Art. 186 See No. 9, sup^a, 

(103) Art. 168 —Application to restore appe il 
made after expiry of 30 days — \ppiication 
treated as review. Soe Civ. Pro. Code 
< 1882), No. 76, 7 P.L R. 1910. 

(108-a) Art 170 See No. 5, \HpKi 

(104) Art. 173-A - Execution of moitgigt 
decrees — UnoertiRed p v) nient — Iiimitation 
See MOBTG IlQE ((JeNEH VL.), No. 27. 12 C L J 
66 . 

(108) Art. 173-A — Aijiistmont not moidtd 
—Effect. SeGMOimrUTE ((HixnR VL), No. 17, 
7 Ind. Cas. 625. 

( 106 ) Art. 178— Ob^-ti action to execution 
removed — Limitation for execution Sco IjXE 
CUTION OF DECREE, No 22, 7 Ind Oas. 707 

k (106-a) Art. 178. See No 18-n, slip} i 

(107) Afts 178, ISO — Oidet disniisbiuf/ appeal 

on default by ilie Pfiv If Cowucil — nice 

of decree below it io}i for necutton 
of decree. 

The decree-holdet obtained a decide toi sale 
upon mortgage. The judgment debtor appeal- 
ed, but the High Court dismissed the ippcil 
on 8th Apiil, 1893 Thc*appell int appealed to 
the Privy Council, but took no stopb to prose 
•cute the appeal. Hisappuilwas dismissed loi 
want of prosecution on 13th Ala^, 1901. On 
14th May, 1904, the decree holder applied to 
the Court below to make the oidcr for sale ab 
eolute. — The application was dismissed on the 
ground that the procedure picscnbed b> S. Glo, 
Code of Civil Procedure, LS82, had not been 
followed. An application was mado by the 
decree-holder on 11th Jane, 1906, under S* 610, 
and the decree wab transmitted for execution 
to the Court below. The preseeft application 
was then made for order absolute. The judg- 
ment-debtor pleaded limitation in bar of the 
applioatioxu Neld, that the dismissal of judg- 
ment-dehm’s appeal for want of proseoution 
64 


UmltattOB lAt. 1877— (CofUiatie^. 
was an affirmance of the decree of the fiigh 
Court within the meaning of 8. 696 of the Ood#^ 
it being immaterial on what grounds the appeal 
was dismissed. The order of His* Majesty dis- 
missing the appeal for default was an affirm- 
ance of the decree of the High Court and was 
I alone capable of enforcement. An application « 
I for such enforcement made within twelve years 
of the date of the order was governed by Art IRQ 
of th»> Limitation Act, 1877, and wnspan appli- 
cation which was made within time. Abdul 
ajid V. Jawahir Lall, 7 A L.J. IOOI (F.B ). 
ST\Nr^EY, C.T and UANERTiand CHAM- 
lER, JJ. 

Refitinccs. — {n) L.R. 6 A.C 482; 20 All. 
307, nnpiovednf ind npplud 

(lOS) Art. 78 -Application for order abso* 
lute of decree wiii — Intervention of objections 
subsefiuently proved to be groundless — Conti- 
nuation or revival of previous application. See 
IR VNSl ER or PROREurv VoT, No. 00, 6 Ind 

(ytib. 0^7 

(109) 1/ 1. 1 79 — fh Cl ee fot pa} ttlwn — Execu- 
tion conditional on p nfintnt oj Coiiil-fee $ — 
Apjdicuiion fo} e n tu tio7i without payment 
— ippluation made m accot dance with 

kill . 

A decree for paitiiion of immoveable property 
wib pissed on the 30Lh of June, 1900, whereby 
it \v IS directed that the plaint li! should not bo 
entitled to execute it until ho had paid Court 
fees An 'ipphcatioii to execute this decree was 
midconthc 29th June, 1903, but, as it was not 
accompinicd by payment of the Court foe, it 
was dismissed A second application to execute 
the dOcicc w mado on the 27th Ju\ie, 1906, 
and the Couit fees were paid. The lower Court 
held thii the second application was timo-bar- 
red, fo) tlie first applicvtion was not one made 
in bcouidancc with law as required by Art. 
179 of the Limitation Act, 1877 

Held, that the second application was in time 
sinco the fiLst ipplication was mado in aocord- 
inco with law, for it v/as competent to the 
Court to order on the application that the exe- 
cution should begin on Court-fee being paid 
I within a certain date. ' 

An application for execution of a decree to be 
m accordance with^law must ask for something 
vnthvi the decree and not outside it Nathu* 
Bal Kuiandai y. Pranjkvan Lalokiand, 12 
Bom. L.R. 18»34 B. 189 « 5 Ind. Cas. 601. 
CH.\NDAVARKAR, J. 
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Limitation JLet, iSll ^{Continued) 

(110) .4? 179—8$ ?55, C.P C. 

(J6SJ ) — ipplication for t ut ution rt tm ned 
for amendment of formal deject — Applica 
twn amended hut not it fiUd loitliin tim^ 
allowed and i tgtstei ed— h im itation — Step 
in-atd of execution 

* Where an tipphcition foi exccutiuu of a 
decree, made in proper form under S 235 C 
PC. (1882) wis n^tuined the Court, for 
supplying within 10 d i} the iiLcessir^ extr icts 
from the Colkctoi s ngistci undei S 238 re 
gardiiig ccttiin shuts of i rc\enuc pacing 
mouzah, ind \ correct \iluitioii of this xnd 
other pioportiCH sought to be ittichcd, but the 
application was not it tiled till long iftcr the 
expiry of the 10 dt>s md smut di\ iftei the 
period of limitation exniicd ind the dieree 
holder ilong with th( ipplit itiuii filed i ptti 
tion explaining the deli> ind it wis re^isti ifd 
i/e W —That the picvious ipplicition whieh 
was returned was a step tikeu in aid of exe( u 
tion, such as would s i\e the imonded ipnlic i 
tion from being biriei b) limit ition \ i) 

Thit the dec tee hold* i s ipplieitum to the 
Oolloetor fot theoxtri ts fruii the Collectors 
register w\s it ( If i, sti p in- iid of i \( ( ut i m 
Proper scope of S iti of the Codt indu lUd 
Mathura Prasad v. Mustt Anurago Koer, 14 
C.VV N 181-6 Ind Cxs 67 J 

llObMVVOOl) ind I H \ I IJ IvJI 1 j ] 
liift^tenccs — (a) 23 C 217 D <l i*//. 17 

S 631 7 A 36), 20 V 17S 2j C 6Jl I 

(111) iit Applu (twn in atcoiaanct 

With lau — Appli( itioii n t made on 
duiablepapti asrtfjULK (I by mles fCoUii 
— Application asLui/ icluf tlu t Kjht to 
which may not be est ibltJud -J did ( t — 
Rules Jj amt du mil i b C/t 

nature of 

An applicition foi exieiition of i dtcroc, 
though not made on duiablt p ipei i** le ]Uirod 
b> rules of the Court (fr lined undei S ( j 2 C 
PC), IS an applieation in aeeoidinee with 
law ” within the meining of Vrt 17') Linuta 
tion Act (^i) 

The rules that cm be fumed b} the Court 
under b b52, C P.C are rules ei nsibtent 
with the C/odo, which regulate iii> matter 
connected with its own proceduio or the pio 
cedure of Civil Courts subject to its suppim 
tendencc. No rule framed under S 652 can 
add to, or detract from, the essential elements 
laid down in S. 235. The rule must be con 
strued as what it actually is-^a rule affecting 


Limitation lot, 1877-— 

the procedure of this Court only, atid^not one 
that alters in any way the provisions of any 
article of the Limitation Act or any rule of law 
having universal applicatAn. 

Where an application was made for the exe- 
cution of a decree by arrest of the defendants, 
and It wis contended that no warrant of arrest 
could have been issued in pursuance of the 
decree, ind that the application was not in 
iceordance with law if it be one which the 
Gouit was not competent to grant, it was heldj 
thit the pliintiffs in that caso had a right to 
ask foi i warrant of arrest under certain oir- 
cumstinocs (8 252, pira 2, C P C ) and it was 
at least possible that they could have established 
then light to it ind that the application 
could II )t bo held to bi nullified, merely be 
( lusc tlic> might have failed in their pioof (6) 
The People’s Bank of India v. Mahomed Ali, 

I Sind L K i7±=* 1 Tnd Cis 1154 
CllOUCH and KNKiHI A J C S 

Ucfn ernes — (^r) ^ Horn Tj R. 3^ Not F , 
31 U Uj2 111(1 25 C 591 (P B ) JB (b) 13 B 
237 h ({ D 

(112) Sch II Alt 179 --Civil Procedure 
C do (Act Nil of /sSj), 6. 29f) -Execution 
f dm u -‘Jjiinitation -btfp tn aid of eie- 
tiilion— Applu ation by legal it jfreaentative 
f 1 Jits nnmi to be substituted in place of 
dcoeaiid dcciio ho hit i — Dotui twelve years 
lid — \pphc(it%on in oontinuation of pre- 
XI ns applu alions Jot anist of judgnunt- 
lit bt( 1 

Held th*!^ an 5pplic ition,by the legahropre 
&eutiti\( of i deceased decree bolder for his 
mine to be substituted in pi leo of the dooeased 
IS I step in lid of exeei\^iou within the meaning 
of il 2 of Art 179 Limitation Act (o) 

W hen ipplieitions for the ariest of the judg 
ment debtor ire ineffcetuall> made within twelve 
>cars from the dite of the decree and struck off 
owing to the judgment debtor not being 
foun 1 a flesh application for arrest, made after 
the expiry of twcho }ears, which is not other- 
wise barred, may be logardcd as made in conti- 
nu ition of the previous applications, and cannot 
be held, to bo banod by 8. 230, Oiv. Pro. Code, 
1682 (6) Mussammat Prabh Devi v. Dlwan 
Chand, 6rL*B 1910=CInd. Cm 490. 

BEID, C.J. 

References — (n) 29 A 301, F, (b) 81 A. 156 , 

6 M. 366, F. * 
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Iiimitallon Aet, ISTI*— (Continued). 

(118) Art. l79^Exicut%on oj d€CTee^ Attach- 
ment of decree — A^lieation by deciee- 
holder to have attached dectee executed — 
Step-in aid of eaibcutioh — C.P.C. {Act XIV 
of m2), S. 273, cL (6). 

A deoree«holdeE obtained his decree in the 
Court of the Munsifi, and, on his application, 
a decree whidh had been passed in favour of 
the judgment-debtor in the Court of the Sub- 
ordinate Judge, was attached in execution of 
lus decree. Tnd decree holder then put jii an 
application in the Gouit of the Sub Judge 
under 8. 273, cl. (b) of the CPC of pra\ 
mg that that Court would execute Us own 
decree and apply the sums realised at hist in 
discharge of his decree obtained in the Alun liPs 
Court. 

Held, that the appln Uioti in the Couit of the 
Sub-Judge under S. 273, cl (6) of the C 1^C , 
1862, must be taken to be a step t ikcn in iid 
of execution of the decree obtiined in the 
Munsiff s Court, within the me in mg of Ait 17*) 
of Sch II of the Limit ition Act H77 iiid that 
an application for the execution of the decree 
made within throe yoar^ from that ipplu iti m 
was not barred by limit ition Gya Loan 
OlHoe Go. Ld. v Dhirit Kundal Lai h Ind. 
Cas. 675 

BRErr and Chh I V ff 

Befiiences -7 A. J82 , IOC 371 24 ( 77S, 

IC.W.N 676, Bel «/- 

(113-a) Art 179 — \pplii ilioii igunstpu oils 
not the legil ropre^-ent iti\es — IJfert See 

Civ. Pro Code (ishi). No. -*12, 7, \ L i >12 

(113-6) Art. 17*» Sec Nos JO ind 18 o 
supra, 

(114) Art. 179, cK. (l] itiil (4 )— Kl coimtiuc 
tion of lost recoid — Step in iid of execution 
See Execution oi l>i’ ( lu u, No 7 , 11 c .L.j 
243. 

(116) Nc//. II, hi It * ik)—bslep in aid of 
ezecution-^Apphcnt on ft time to pioie 
ber nee of notice untUi S. Cii Pro 

Code, 1862, 

An application to the Court to do an act 111 
aid of execution, even though it is rofu'^cd, is 
an application witin the meaning of Ait. 179 
of the Limitation Act for the purpose of saving 
limitation. 

Therefore, an application, which is not an 
ordinary application for adjournment, but an 
application for time to adduce evidence to prove 


Limitation Aot. 1877— *(Conftnii#<0. 
that notice under S. 248, Civ. Pro. Code, 1888f 
had been duly served, though refused, is an 
application within the meaning of the article. 
Nariiugh Dayal Singh y. Kali Charan Singhf. 
6 Tnd. Cttfl 147*14 O.W.N. 486. 

Brett and Sharfuddtn, jj. 

(116) Alt 179(4). — Stcp-in-aidof execution^ 
\pi)ltLation for execution by assignee of 
dime —Xon inodnotion of a^siqnment deed 
— Sh ih intf of dai I hast, 

\ dec ICO wis pibsed on the l5th October, 
18‘)1. The decree holdct applied to execute it 
on the IGth August, 1897, but the daikhast 
w IS sLi u k oft is Lho prncoss fee was not paid. 
Ihc deeieu hiving been assigned the assignee 
appiit^d to execute it on the 16th August, 10(X) 
but the darkhist vvas stiuck off as the deed of 
issignmtnt wis not produced On the 11th 
August, 1003 the thud darkhast was presented 
a mukht> ai of the assignee, but it met with 
I siiiiilaL fitc as iieithoL the mukhtjarnama 
not tiio dei d of issignment was pioducod The 
f )Uith daikhist wis picscnted on the 19th 
Otcciiiltci I*)05 ind i notic«c was issued to the 
Judgment debtor under S 248 of the Civ. J*ro. 

( ode, 1H82 The daikhist was comptoraised 
b> piymcnt of Rs 45 The fifth daikbast was 
tiled on the 11th l)ec ember, I'JOb. The lower 
Coiiits held thit it wis briired b> the Law of 
Liiiiit ition, as the second and the third 
dirkhisis eould not be ipgaidcd as applicationb 
loi execution made in leeoid ineo with law On 
appe il — 

Held reversing the ordei, that the present 
cUikhast was iioi bailed , for the application of 
I piitv for the execution of a dceiocris .i step- 
in lid of it, tliough he fails to produce evidence 
to* show that he had a light to execution. 
Yinayaka Yaman Paranjap v. Ananda Ram 
Jl, llliom.LU 1281=31 13 68 = 4 lud Cas 
o82. 

,CH\Miv\ VRKAK and Heaton, ri 

Refiiente 13 Ml. 89, F, 

(117) Alt, 1 79 ( /) —A ce* utioii ofdeci ee — Steii- 
in-nidof_iiuutwn — Cii Pio Code (XIV 
of 1662), Ss 25t-A, 276-Applicab%hty to 
decuc'iundei S. 8^of Tiansjei ofPiopeity 
Act, 

All application under S. 258, CPC (1882), 
calls upon the Court to do a certain act, which 
ipsofactfj batisfies the decree to the extent of 
I the payment certified, and without which the 
decree would not be satisfied to any extent 
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Xiniltatioii Aot* iVn^—fiC<miinued). 
whatever. Suoh an application, therefore, ie a 
step-in-aid of execution. S. 257- A of the Code 
does not apply to a decree under S. S3 of the 
Transfer of 'Property Act. Ghotey filngh y. 
lehwarl, 7 A.L.^l. 251== 5 Ind. Gas. 296. 

KNOX and PlOGOTT, JJ. 

* (118) Sch. II, Art, 179 (4)-’Api)lication by 

the decree-holder to reject an objection ^ and 
to examine witnesses, whether a step-in-aid 
of execution. 

In execution of bis decree, a decree -holder 
applied for attachment .and sale of certain pro- 
perty. A third person preferred an objection, 
4tnd the decree-holder made two written appli- 
cations, one, to reject the objections of the 
objector, and, second, to examine his (decree- 
holder's) witnesses : Held, that both the appli- 
cations were applications to take steps-in -aid of 
execution, and were sufficient to save limita- 
tion, within the meaning of Art. 179 (4j, Tjimita- 
tion Act, 1877. Shugan Chand v. Ramjas, 
5 Ind. Oas. 292. 

TUDBALL, J. 

References 5 A, ;U4, 7 A. SDH, />.; IG C. 

•747 ; 21 C. 23, It, 

(119) Uch, II, Art, 179, CL {l)—Step-in-aUl 
of execution — Sale, confiraiationof, a/jplica- 
tion for — Decree-holder, auctum parchaaer. 

An application by a decree-holder auction- 
purchaser for confirmation of the sale is not an 
application to the proper Court to take .a step-in - 
aid of execution within the meaning of Sch. 
II, Art. 179, cl. (4) of the Ijimitation Act. 
Panchanan Chowdhury v. Nrisingha Prosad 
Poy, 11 O.L.J. 366. 

AMEER A1.I and GORDON, -M. 

(120) Sch, II, Art. 179, cl. (t)— Step-in-aid of 

e.vecution — ApplicMtion to certify payvunits 
— Civ. Pro. Code (Act XIV of S. 

applicability of, to mortgaye decree. 

An application by the decree-holder to certi- 
fy to the Court the payments which had been 
made to him by the judgment-debtor out of 
Court, is an application to take a step-in-aid of 
execution within the meaning of cl. (i) of Art. 
179 of the Limitation Act, 1877 (n). 

When a payment made by a judgment-deb- 
tor to the decree-holder is not certified to the 
Court, and the time within which' the judg- 
ment-debtor could have compelled the decroe- 
^ holder to certify the payment has already ex- 
pired, the Court of execution cannot recognize 
the alleged payment. 


S« 268 of the Code of 188G •^upplies ' to 
proceedings in execution of moYtgage«dMli8es. 
Marl Dharsn De v. Havl Ohavaa Oaita Pod* 
dap, 6 Ind. Gas. 43.* # 

MOOKER.TBE and TBUNON, JJ. ^ 

Iieferences:—{a) 3 Ind. Cas. 874 ; 10 0*L,J. 
467 , F. 

(121) Art, 179, Cl. 4 — Step-in-aid of execu- 
tion — Starting point of limitation — Applica- 
tion for or actual taking of, a step^Notice 
required by la to he issued-^E.recution 
application pr counted with batta for issue of 
notice — Whether a step-in-aid — Whether 
an application for, or taking such a step 
saves time. 

Under Art. 179, cl. 4, the period of limita- 
tion starts with the application to the Court to 
take a stop-in-aid of execution, aud if the ap- 
plication is in accordance with law and if its 
purpose is to move the Court to take a step-in- 
aid of execution, it makes no difiercnt.0 whether 
the Court docs or does not take the step 
demanded. 

Where the law requires the issue of a notice 
before execution could be had, an application 
for execution presented with batta for the 
issue of notice is an application for a stcp-in*aid 
of execution. Yala Subrama Plllai y. San* 
kara Subba Naidu, 8 M.L.T. 236. 

Miller, j. 

(122; Art. 179 (4). See EXECUTION OF 
Decree, No. 8, 5 Tnd. Oas. 480. 

(122-n) Art. 179, cl. (4). See No. 29, supra, 

(123) Sch. II, Art. 180— C.P.C. ,1882, 8.248 
— h].vccution appliaation made after lapse of 
one year from date of decree — Order for 
e.cecution without issue of notice to judg- 
ment debtor — Revived,'' tneanimj of, in 
Art. 180. 

An order to issue execution after notice to 
the judgment-debtor has the effect of reviving 
a judgment or decree within the . meAniog of 
Art. 180 of Sch. TI of Limitation Act, 1877, but 
an order alone without any notice has no such 
effect. Desoo Yenkatasa Perumal Chatty y. 
SrinivaBa Ranga Row Pantulu, 4 Ind. Gas. 
306-7 M.L.T^. 32. 

Benson, c.j. and Sankaban Naib, j. 

• References : — 25 B. 87 ; 27 A. 216, 

(124) Art. 180. See No. 107, supra. 
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Peruid of htnttaium apjAtcablo to mtta fot 
iakmg partnership aecounta — Partnership 

In ft pnrtnerahip agreement it wae stated 
that the partnerships 18 1^ continue up to a 
certain date, but pnor to that date the partner 
ship was dissolved — 

Held, that the period of limitation, under 
Art 106 cf the Limitation Act, for taking 
partneinthip accounts, or share in partnership 
profits, ran from the actual date of dissolution 
and not from the date mentioned m the 
agreement 

Held, further, that, where a suit for general 
partnership accounts and share in paitneiship 
profits 18 itself barred, the plaintiff cannot be 
allowed to proceed against anv and e\cry 
partnership asset which ma\ have been reil 
ized by the defendant after dissolution and 
within the period of limitation Ahmed 
Booleman Juvani v Bhagwandas Yisram 
A Co., 11 Bom L R. 1854 UV aS 
BEAMAN, J. 

(9) 8 7 — ipplu ability —Mmoi s j laf inq 

applications mote than d ytais aftet 

In this case a decree was midcm favour of 
some persons, some of whom were minois The 
last application for execution w is made b> the 
majors under the old Limitation Act and wis in 
time The new Limitation Actcimc into fotce 
within three ^ears from the above ipplication. 
The minors made the present application more 
than three years after the last ipphcvtion 
Held that the Act of 1908 cvme into f'>n.e bb 
fore time laii out and must be applied to the 
case, and that the* order refusing Okecutun is 
wrong Anthavarapu v. Taugudu Lingayya, 
8 M L T 841 

Miller i * 

(3) 8 10 —Tt u t fm a siKCitic put inyse — 7 1 ust 
created by opciation cf lau — 1 rusts mdi 
eated in a u ill— No spec i tic tt ust fot tesidm 
^Smt to follow ttsiduetn hustec s bands 
— Limitation 

A testator made his will on the 20th of 
February 1889 and died on the 7th of December 
following Under the will, he gave certain 
legacies, including one of Rs 800 to his bister 
(the plaintiff) Five persons were appointed 
trustees under the will, which prtvirided *They 
are to dispose of the properties in ac«^ordance 
with what IS written in the above vvill and 
should my out-standings have to be recovered 
lor giving effect to the said dispositions, they 


LImttatfoa l«fe»i90i**(CenljfMfd4 ^ 

are to do Uie same and I do hy this iHU 
them power to do whatever else th^ may hhiNl 
to do to carry out this will.*’ The tmeteeA 
carried out the trusts under the viftll and them 
was left with them a residue of the testator a 
property remaining undisposed of. The plain- 
tiff filed a suit in 1906 for a declaration that 
she was the heir of the testator, her brother, 
and as such entitled to the residue A question 
arose AS to whether the suit was time barred, 
because there was no trust declared with regard 
to the residue and no direction giVen to distri- 
bute it imong heirs at law — 

Held that the suit was not barred b\ limit 
ation inabmuch as the residue had become 
vested in the trustees for the purpose of appli- 
catim m carrying out the trusts of the will 
Once the testator s property is vested in the 
trustees far a specific purpose it is not neces8ar> 
that any resulting trust of the residue which 
necessarily aiiscs bv operation of law should be 
specified 111 words of the will in order to bring 
it within the scope of S. 10 of the Limitation 
Act, 1908 MoJIlal Premanand v. Oavri- 
Shankar Kushalji, 12 Bom L R 947 
bCOTl C T andB\TCHELOR 1 
Refiretue — 21 Bom 646 H 

(4) S 10 S h TT Alt, 120^hrecutoi6 and 
adminislt atoi s uhithet tiustces foi spcci 
pc pinp sis I ithxn the mianvtuj of 8 10 — 
Suit by bctuficiaiy against executoi fen 
iiccne y of money misappt opt lated bv 
/ ittei yoi ti ntd by At t 140 
Under the law of limit ition executprs and 
idmiQibti itors arc not ^trustees for specific 
purposes within the meaning of S 10, and a 
suit i^iinst them is governed by Art 120 If 
an executor his conveited the money of the 
estate to his own use during his admiiiiotratiru, 
then the monies so converted must be coii 
sidored to be still in his hands, so that, unless a 
* suit Jbo birred he can be made to account for 
them ilso Art liO of the Limitation Act 
applies to this case and he can be sued, within 
6 years of the termination of his admmistr i 
liion to recover sums so misappropriated (a). 
Nagarathnammal y Namaaivaya Madali* 
7MLT 123=»5Ind Oas. 832 
WALLIS, T 

References — [a) 1 Oh. D. 49, F , 10 Bom. 
L R. 846 and 13 C W.N 667, F. 

(6) 8, 10, Arts 120, 123—8uit by legaUe-^ 
Executor to furnish accounts — Accounts’^ 
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Limitation Act, 1908— ‘(Continued). 

TAmitation Act not wholly an act of proce- 
dure - Comtr notion of statute. 

Where the defendant has acquired, under 
the Limitation Act of 1877, the right of immu- 
nity to render accounts for more than six years 
before suit, he cannot be deprived of this right 
by any amendment in the law of a later date. 

The law of limitation is not always a law of 
procedure, that is to say^ a purely adjective 
law, for, amongst its other consequences it cer- 
tainly has the creation of rights by proscrip- 
tion ; and if those rights have vested in indivi- 
duals under one law of limitation, they cannot 
be divested by the introduction of a new Jaw of 
limitation. 

A legatee, who had received a groat portion 
of the legacy bequeathed to him, filed a suit, 
against the cxccutiors of the will, to be put in 
possession of the full amount of his legacy. A 
•question having arisen .as to the period for 
which the executor should furnish accounts : 

Held that the legatee was entitled to take 
accounts for the six years next before the insti- 
tution of the suit. Gajanan Yinayak v. 
YVaman Shararao, Itl Bom. L.R. 881. 
Beaman, .i. 

f6) S- — “ Prosecii tint! another civil p/o- 
ceedintj ’ * — Infnictuous op^uud — Period 
tnhen in yet tiny certified copy of judgment, 

.A person may be said to have been “ prose- 
cuting, another civil proceeding ’’ within the 
meaning of S. 14, sub-section (2) of the Limi- 
tation Act, during the period when he was taking 
the indispensable preparatory steps in Court for 
the institution of the appeal which ultimately 
proved infnictuous. 

Therefore, when a person has applied fpr a 
copy of the judgment and decree or order in 
order to enablobim to prefer an appeal against 
that order, he may be deemed to have been 

prosecuting a civil proceeding” at least 
during the period occupied in the preparution 
of the certified copies. Lakshiram Mandal v. 
Bonatun Basar, 7 lud. Cas. 775. 
iMOOKEUJEE and TkUNON, .JJ. 

References:— 380; 13 B.L.R. 146 ; 
21 W.R. 207. Rel. on. 

(7) S. lit — Receipt given by one aulliot bsed to 
grant it — Achnowledginent of liability — 
Wailure to set tip the receipt as a ground of 
exemption from law of limitation — Amend- 
ment of plaint whether allowed in revision 
•^Practice, 


Limitation Aet, iWB-^iOofUmued), 

A receipt acknowledging delivery ol goods 
given by one who has authority to grant the 
same, is an acknowledgment of liability within 
the meaning of S. 10 (a)^ 

Where a person has failed to set up in his 
plaint such a receipt as a ground of exemp- 
tion from the law of limitation, held, the plaint 
might be allowed to be amende^ even in case 
of a revision by High Court. Nathaipuiii < 
Narayana Iyengar v. Balasubramania Iyer, 

8 M.L.T. 199 = 7 Ind. Cas. 797. 

WHITE, C.J. 

Reference : — {a) J9 M.L.J, 660, F. 

(8) S. 20, Application of — Suit for recovery 
of a debt or legacy — Suit for possession of 
property. 

Held, that the first part of S. 20 of the 
Limitation Act applies only to suits for the 
recovery of a debt or legacy, and does not apply 
to a suit for possession of property. Kanhaya- 

Bakhsh Pande v. Sheonandan Bingh, 13 0.0. 
179. 

Cll.'.MIEU, J. 

(9) S. 21. See LIMITATION ACT (1877), No. 
26, 5 Tnd. Cas. 484. 

(10) S. 22 — (Jomputation of limitation period. 
See Civ. Prto. Code (1908), No. 98, 7 M.L.T. 
185. 

(Ill s. dl (2) — Snil withdrawn not on the 
ground of limitation- Civil Procedure Code 
(Act XIV of 1.SS2), Ss. 373, 371— Law as 
to witkdratOid of suits before Act IX of 
1908. 

The law*^.is to withdrawakof suits, before the 
coming into force of the new Limitation Act, 
IX of 1908, was that 

(r;) a plaintiff coul(f withdraw the suit as a 
matter of rjf^ht, such a withdrawal standing in 
no need of permUsion from the Court, and 

(b) he could withdraw the suit, on the 
grounds specified in S. 373, O.P.C., 1882, with 
permission to bring a fresh suit. 

If the .withdrawal was under (a), a second 
suit on the same cause of action was barred ; 
but if it was under (5) a second suit could lie 
under S. 374 of the Code subject to the law of 
Limitation* 

S. 31 of Act IX of 1908 does in no way touch 
the provisions of 8s. 873 and 874 of the Code of 
1882. It only deals with withdrawals other 
than those under S. 378, and enacts that a 
claim withdrawn on the ground of the 12 yearsi 
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Ifimitatlon l«t, i9n-^lConhnued). 
rule of limitation may be restored. Ram Autar 
flaho V. Gulab Ohaudhrt C Ind. Oas 700 
KVRAMAT HUSAIN, J 

(12) Art 12— 'Suit R>r setting aside execution 
sale — Applicability of article See Execution 
SALE, No 4, 13 O C. 297. 

(13) Sell, /, 4.7 1 75 — Co^yenaiif for quiet 

enjoytnev4—Broac h — L imitatvni 

Where there is a covenant for quiet enjoy 
ment and breach of it by defendants, the pi iin 
tifia are entitled to sue within 3 years of the 
breach, und^r Art 15, Sch I of the Limita- 
tion Act. Kutti All’s wife Achumma v. 
Elayaeham Dharman Achan 7 M L T 229 
6 Ind Oas. 290 

BENSON and KUISHN VS\\ \MI I\ 1 It IT 

Refereitce — 29 AI 353, iJ 

(14) Art 36--\pplieibility — Suit for vUuc 
of jewels lost by negligence of ser\ ints Stc 
Civ. Pro Code (18S2) No 215 7 M L 3 
93. 

(16) Self IX, Arts 61 83, IIG applicability 
of— Suit by agent loi recovery of moneys spent 
by him in the course of igcucy — Limitation 
See PRINCIPAL \ND \GENT No 5 8 M L I 
194 

(16 a) Art. 83 Sec No 1b, sitpui 

(16) Art 85 — Whit is in open ind <-iirrent 
account with reciprocil dcmiiids be c V( 
COUNT, No 4, 99 P W R. 1910 

( 17 ) 4.rt — Principal and at/ent ncount 

between — \ije7iVs liability I ) account — t)e 
mnnd and refusal lenninntwn </ tJu 
agency , ^ 

T) leceived fiom G a sum of money is the 
agent of N on thq 4th November 1902 Tii Aliy 
1903 disputes arose betw|*( n 1) ind N in which 
D denied N s right to the money Uut on the 
30th Juno 1903 T) igaiii received from (t 
another sum of money is the igeiit of N 
There was not, after that dite any demand 
and refusal or tcimination of the agmev N 
filed a suit agiinst L in 1907 to recovci the 
money from D — 

Held that the claim was not barred , for, 
though D asserted his own right in 1903, the 
adverse claim was not continued and acted 
upon ; and when, in June 1903, hc> again re 
ceived the money for and on behalf of N, bis 
conduct plainly amounted in law to a con 
tinuanoe of the agency and fiduciary relation- 
ship and bis liability to account in respect of 
it. 


I Limitation Aotf 1908 — (Conttnuedf, 

I An agent’s liability to his principal is to 
I render an account of the sums received by him; 

the ic count is one and indivisible ; and he can. 

I not pic id limitation as to any particular item 
I as against his principal Nathubhal Bhlkarldai 
I Y Devidas Manga Idas, 12 Bom L R 961 
' Chvndvvvrk\r, I , 

I (IS) Art 95— Suit to set aside decree on 
giouiid of friul -Limitition See L\ r\RTB 
1)1 i in L, No 2 17 P L R 1910 

(IJ) Arts 97, 116— Suit to locover money 
•'Ocured by i m'lr'-gige died found lo be invalid 
I LimititiDi Sc Mori (t van (Genlhal), 

I No 28 13 0(3 155 

(20) \its 105, 109 -^ui pills eollcction made 
i- bv inortgigpo — Suit b> mortgagor to recover- 

Limititi'in See Cl \ Pro CODE (1882), No 
18 7 \ L T 1201. 

(20 ) Vrt 10) Set No 20 supia 

{10 h) \it 116 St e Nos 15 and 19 sujyra 

(21) 1 t 1 *0— Suit tot coiet jnoney deposited 
as St 111 it ,f( I paipnent of i ent — Limitation 

Wbtrt m )iicy wis lepositcd with a lessee as 
sKun \ t -) I nsuLc pivment of rent payable 
undt 1 i ( mtru t of lease held that Art 120, 
Limitation At t ipplie to a suit for recover v of 
sii h deposit {a) Sakhawat All v Thakup 
Baldeo Sahai, U O ( 2S6 

I 1ND8\V r ( 

Refu, ICC —12 C 313 P 

(21 i) \it 120 bee Nos 4and5, sw/wa 

(21/)) Alt 121 See No 5 snina 

(22) Ift J fi — Uidt tpiion ly one m&itqa 
jr — Witiue of prsscssion — Lwiitatuyii 
t f iin t > Hint tqagoi s 

(t i 'Muhxmmadan died leaving some pro- 
pciH> vhich wisundcL mortgigc He left a 
son i widow ind i linghter The son redeem- 
ed the entire propert} ind remained in pos- 
session He then inortgigcd the property 
I inrliidiiig his sistei s shaie, which was subse- 
juently sold bv luction G s daughter’s re- 
I prcscutitivc biought this suit for redemption 
He d thit the suit h iving been brought with 
ill GO ye iFs of the date of the original mortgage, 
it w IS not barred by limitation The posses- 
sion of the bi other or his transfercob in respect 
to the sister’s bharo, was that of mortgagees, 
and, unless there was set up an adverse title to 
her share, the nature of the possession could 
not cflange. Said ud din Khan v Ratan LaL 
7 A L.J. 95-»5 Ind. Gas 123=: 32 A 160. 

Knox and Richards, jj. 
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Limltolioa Iet« 1908<-(0on]fint<«c2). 

(38) Art. 134 — Limitation--Mortgag0^B€- 
demption — Transfer by mortgagee to third 
person — Mortgagor and his descendants not 
taking sXtps to protect their interest’—Re- 
vision^Questions of fact and laig^S, 70 
{a) and (b) of Act XVIII of 1884. 

« S mortgaged a house to H, and some years 
after M sued H, to recover it on the ground 
that it belonged to M ; then H, and M compro- 
mised, and U gavo the house to M on receiv- 
ing a certain sum of money. Shortly after this 
M transferred the house to N, who built upon 
it. 83 years after this the descendants of 8. 
claimed to redeem the house. 

Held that : — 

1. The inference from the above circumstan- 
ces is that M was its owner ; 

3. He did not take possession of the house as 
mortgagee but as owner ; and 
. 3. M began to hold the property adversely 
to all the world from the date of taking posses- 
sion. 

Heldf also, that in case of revision under 
els. (rt) and (6) of S. 70 of Act XVIII of 1884, 
the Chief Court can interfere as to (lues- 
tions of fact, only if in deciding them the lower 
appellate Court has been guilty of ‘ material 
irregularity * resulting in injustice, and can 
interfere on any question of law which arises 
on the fact as ultimately found by the Chief 
Court. Hira Singh y. Bhagat Singh. 93 P. 
W.R. 1910-7 Ind. Cas. 708. 

JOHNSTONK. J. 

(24) Art. II'4 — Meaning of “knowledge.” 
See Cl V. Pro. CODK (1908), No. 103, 12 Bora. 
L.R. 462. 

(25) Art. 164— Setting aside ex parte decrees 
— Limitation. See Civ. PRO. CODE (188^), 
No. 191, 12 Bom. L.R. 730. 

(26) Art. 164 — Setting aside ex parte decree 
—Review of judgment. See Civ. Pro. Code 
( 1908), No. 108, 12 Bom. L.R. 88G. 

(26-n) Art. 164. See No. l-a, supra. 

(27) Sch. II, Art. 177— Change of law of 
limitation— Effect. See ClV. PRO. CODE 
(1908), No. 65, 7 M.L.T. 115. 

(28) Art. 181— Whether governs application 

for order absolute under O. 34, r. 3, C.P.C* 
(1908). See TRANSFER OF PROPERTY ACT, 
No. 60, 6 Ind. Cas. 687. ^ 

(29) Art. 181— Sale of tenure out and flit for 
rent^Re-sale for previous arrears — ^Applioa* 
tion to set aside sale — Limitation. See A€T 


Limitation tot. 

VIII OF 1886 (BBNOAIi?toAKOlr),,:No. 80, 

6 Ind. Cas. 804. 

(99-a) Boh. II, Art. 181— Pet^ioo lor ifirligon 
I — Limitation. See liCT |jK OF 1887 
I SMALL Cause Court), No. 8-a, 93 ,P.B. 1910 
j (Civ). 

j (30) Art, 182 --Execution of decree-^App^ca- 
tion against one of several jopnt judgment- 
i debtors, effect of. against others. 

Where a decree has been passed j^ntly 
j against more persons than one, an application 
, for execution made against some of them will 
i keep the decree alive against them all. Kabl- 
' laai Kunwar (Musammat) v. Raja Rudv Far> 
j tab Bahai, 13 O.C. 48=»5 Ind. Cas. 800. 
i. CHAMTER and EVANS, J.CB. 

Reference : — 27 C. 210. 

(31) Sch. 1. Art. 182 — Deposit of diet money 
or process fee—Step-in-aid of execution — 
Limitntimi. 

^lere deposit into Court of the process fee or 
the diet money cannot be held to be M applioa- 
. tion to the Court to take a step-in-aid of exe- 
! cution within the moaning of Art. 182, of the 
j Limitation Act. Bhawani Prashad v. Byad 
I Iftlkhar Husain, 7 Ind. Cas. 759. 
j Chamieu, .r. 

References 22 A. 358 ; SO A. 179 ; A.W.N. 

I (I90S),74;5A.L.J. ‘258;‘25B 639; 8 
j 275, F. 

(32) Art. 182 — Execution by Collector. See 
I CiV. PRO. CODE (1908), No. 170, 13 O.C. 303, 

Limitation Act (Mysore). 

(1) S. .'i^'-Admission of appeal after time. 

The true rule in regard to the admission of 

appeals preferred after the prescribed time is, 
whether the special circAi instances are suoh that 
indulgence may be shown to the appellant on 
the ground that he has acted in good faith and 
that no negligence or inaction is imputable to 
* him (n). R. Srinivasa Iyengar t. Srlnlvata* 
char, 15 M.C.C.R. 143. 

KFISRNA RAO and SETLUB, JJ. 

Reference :— (a) (1895), 28 Cal. 325, ff, 

(2) S. 5— Extension of time prescribed 

for appeal — Presentation to wrong Court~^ 

Bona fide mistake. 

An appellant who asks for an eztansicm of 
time under 8. 6 of the Limitation Aet, on 
the ground tluit h^ has presented hie appeal to 
•the wrong Court, is bound to show that be 
noted, bonaflde. that is, under anhpneet thou^ 
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IilmiiMida A 0 I (■|riQi»)>-**{CoiU2ntMd). 
mistatai beltoC thafe heWM appealiogto the 
right Ocmrt (a)« K Srinlvaslengav y. Putt- 
af«AUll;ld M.O.O.B. 858. 

BTANIiBY IBsAy, G.J. and KRISHNA 
EAO, J. 

(a>( 1907) 84 Gal. 816. F.; (1896) 

23 Gal. 686. D. 

(3) Art. llT--Whoa applies. See CiV. Pro. 
CODE (Mysore), No. 23. 15 M.C.G.R. 223. 

( 4 ) Art. 23^MaUeiom prosecution — Termi- 
natian of proceedings. 

The expression the prosecution is termi- 
nated '* as used in .Art. 23, Limitation Act. 
means that the proceedings must have come to 
a legal though not necessarily a final and con- | 
elusive end. B. Byrappa v. Tiruvengada 
Bhattaohar, 16 M G.G.R. 219. ^ 

Stanley Ismay, o.j. and Krishna R\o. i. I 

(5) Art. 29 — Illegal Search and Sei/un* bv 
the Police — Suit for damages — Limitation See . 
Damages^ No. 1 . 15 M.O.G.R. 47. 

(6) Art. 9ly Sell. Tl — Suits to cancel a doc^i- ' 
menu 

Art* 91, Limitation Act, oin apply onl\ to 
huits in which the documents sought to bo set 
aside were intended to be operative against the 
plaintiff or his predecessor in title and would 
remain operative if not set aside. A. Neelappa 
Y. Annapurnamma. 16 M.O C.R. 76. 

STANLEY ISMAY, O.J. and KRISHW 
RAO. J. 

Reference :— (^) (1895) 23 C. 460, F. 

(7) Arte. 109, 120-’Suih, for profits w onq- 

fully appropti^ted. • , 

G and T obtained a decree against N's bro- 
ther, and in execution attached N’s land and | 
subsequently purchased ^ themselves and took 
the produce of the years 1900 to 1903. In the 
meanwhile N filed a suit against G and T, and 
after a prolonged litigation succeeded in estab- ^ 
lishing his title to the land in question. In a , 
suit by N against G and T filed on the 6th 
January, 1906 for profits of the aforesaid four 

years. i 

Heldf that Art. 109, Sch. I, Limitation Art, 
applied to the ease, and the plaintiff’s claim in 1 
respect of the produce for the years 1900 to 1902 
was clearly barred. 

Artk 180 applies only to cases |or which no 
other provision exists in the Limitation Act. 
OoTladappR t. Nnragppa, 16 M.C.d.R. 93. 
NANJUNDAYYAand SBTLUR, JJ. 

(7-a) Art. 180. See No. 7, supra. 

66 


LImitetiott Aot (V|[sora)---(<^ai^» 

(8) Art. 178--AppliQation by purohaegr^ IcNr 
delivery of possession of immoveable ptoperlgr*-^ 
Limitation. See GiV. Pro. GOQB (MYMXhB)* 
No. 81, 16 M.G.G.R. 68. 

(9) At. 179Sxpl. 1-^Civ. Pro. Cods. 
S. 253—^Decree--Applicatidk forsxseutiUn^ 

I against surety — TAmitatUm. 

Before the passing of a decree, T and N 
become sureties to prevent the attachment of 
I the defendant’s properties before judgment, 
Dccrpc was passed on 29th March. 1897, and 
on 24th June, 1903, i c., more than six years 
after the date of the decree, execution was taken 
out for the first time against T and N, the 
decree having been kept alive by previous 
application, in which execution was tiken out 
agiin>,t the judgment-debtors (defendants) 
onlv. 

Hell, that the persons who became liable as 
sureties under S. 253 of the Code cannot 
be regarded as parties against whom the decree 
has been ’’passed jointly,” with those who 
were defendants in the suit, within the mean- 
ing of the last clause in Kxpl, 1 appended 
to Art 179, Sch. TI of the Limitation Act, 
and the application against sureties is clearly 
barred (a) Bore Gowda v. ThammanDa 
Gowda, 15 M.C.G.R. 72. 

NAXJUNDAYYAaild SBTLUR, JJ. 

Reference : — (n) (1906) 21 B. 60, F* 

Limitation Act. 

See ACT I OK 1900 (PUNJAB). . 

Lis pendens 

(1) Lis pendens, if applies to property attach 
ed in execution of money-decree — Attach- 
vient in e recutiini of itumey-decree, if creates 
t'Kharge -Revenue Sale Law (Act XI of 
lSf»9). S 54 — 4.ttnchinentf if an incum- 
biancc— Sale* for arrears of revenue, if 
alienation by proprietor, 

^ The doctrine oi Us pendens is applicable to 
sale&«*tn inuitum. 

The doctrine is applicable to proceedings to 
realise the mortgage money, after a decree for 
sale of the property. 

But where a property not mortgaged is at- 
tached in execution of a money-decree, the 
doctrine of Us pendens does not apply to the sale 
of that property. 

Whflip a property was attached in execution 
of a mney-decree, and, in the coarse of the 
execution proceedings, was sold for arrears of 
revenue : 
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Lli ptnd^nU'—iCoficluded), 

Heldt that the attachment did not create 
any title or charge on the property* and did 
not constituti^ an incumbrnnee within the 
meaning of S. 54 of Act XT of 1859. 

Heidi further that a sale for arrears of 
Oovernment revenue cannot be regarded as an 
alienation made by tbc proprietor, so as to 
make the doctrine of lis imndens applicable. 
Xohadeo Saran Sahur v. Thakur Prasad 
Singh, 14 C.W.N. 677-11 C.L J. 528-6 Tnd. 
Cas. 40. 

HOTiMWOOD and CllITTV, .T.T. 

References: — 29 C. 4*28- 6 (J W.N. 577 ; ‘25 
C. 179, R,\ 6C.L.J. 80 - 11 C.W N. 168, D. 

(2) Suit actively prosecuted * in wrong 
Court,” returned to proper Court and decreed by 
latter on compromi He — OpenUion of rule of — . 
SeeTllANSFEB OF PROPKllTY A( T, No 18, 
14 C.W.N. :12*2. 

(3) Effect of, on subrogation. See M()KTGA(fll 
{General), No. 42, 7 Ind. Cas. 47.1. 

Litigation. 

Stranger promoting, if bound b} judgment. 
See PROR\TE, No. 3, 12 C.L.J. 91. 

Loan. 

Acceptance of hundi, whether bars suit on 
original loan. See NKGOTlAJiLE INSTRU- 
MENT, No. 3, 6N.li.R. 125, 

Loans Limitation Act. 

See ACT 1 OF 1904 (Punjab). 

Local Boards Act. 

See ACT V OF 1884 (MADRAS). 

Local Boards. 

(1) Contract with —Penalty. See CONTRACT 
ACT, No. 30-i, S Ind. Cas. 565. 

Lower Burma Courts Act. 

(1) See Act of 1900 (Burma). 

(2) See Act IV op 1901 (BURMA). 

Lower Burma Town and Village Lands. 

See ACT IV OF 1898 (BURMA). 

Lunacy. 

(1> Kfieci ofi OH vested estate — Right of man- 
agemeiit—Qrouful for removal of lunatic 
from trusteeship. 

Lunacy does not divest the estate ^roady 
vested or the right of management, though it 
may he a ground for removal of the lunatic 
hej^iipn the office of trustee whioh is hereditary 


Lunacy— (Conchfded). 

K. N. Nilakandhan Nambadripad y. P, K. 
Sankaran Namblar, 8M.L.T. 248. 

BENSON and KRIBHNASWAMl AlTAR, JJ. 

Rejereuce .—(a) 27‘M. 466 (446), F. 

(2) Manager’s powers over estate of lunatic. 
See Act XXXV of 1868 (Lunatics), No. 1, 6 
Ind, Cas. 158. 

Lunatics Act. 

See Act XXXV OF 1868. 

Mahant. 

(1) Inhei itance — Custom — Sadh Sunyasi — 
Son- Chela — Sunyasi becoming a* OrihastV 
—Ptesumption of acquisitions — Mainte- 

•inme. 

Heidi that, in the absence of oonclusive proof 
of a 4 ustom to the contrary, among Sadh Sun- 
yasic., when the Mahant of an endowed institu* 
tion becomes a Orihasti or in other words aban- 
doii-v the celibate life, marries and has family, 
his sons born in wedlock have ipso facto no 
right of succcbhion to the institution, even if 
the\ arc rOiidv to take up the duties of the 
Mahantship, and the succession goes to a spirit- 
ual sou or ( luda either nominated by the Mahant 
himself or elected to that office by the brother- 
hood (f/K 

Held, also, that, in the absence ofanydeff- 
iiite evidence to the contrary, the proper pre- 
sumption is that the property acquired by a 
^Fahant belongs to the institution. 

Heidi further, that, in a case of inheritance, 
the question of maintenance cannot be raised 
for the first time in appeal, if the plaintiff has 
failed to claihi it in the alternative in the plaint, 
and consequently it has not boon put in issue. 
Bawa Sant Bharti v. Ram Ban, 11 P.W.R. 
1910 6 Tnd. Cas. 643. «■ 

Sh vh Pin and WILLIAMS, JJ. 

Rejeience :—{a) C. 112 P.B. 1906, D. 

(2) Right of suit — Mohunt of idol — Executor 
of fast mohunt — De facto manager of 
endoired irroperty — Right to bring rent 
suit -Plaint i amendment of — “ De focto 
manager'^ instead of ^'executor'' — Whether 
eharacter of suit is changed. 

After the death of the last mohunt, the 
plaintiffs as his executors began to manage the 
endowed properties and also the deb sheiba of 
the idol and as such they were in possession. 

Held that they were entitled to act for the 
idol as long as no mohunt was appointed, and 
to sue for the rent of the properties. 
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The plaintilis broaght a suit foi rent *'ez6- 
cutotB furnished with the will of the late mo- 
hunt ^7iiba%t of the idol " The plaint was 
amended b) sub^tuting the names of the 
plain tills ** as de facto manageis and persons 
interested in the endowment * 

Held^ that the amendment did not liter the 
character oPthe suit Dhanpat Singh Kulari 
y Johurmal Tusimal 7 Ind Gas IGl 
8HARPUDDINandD\SS T1 

(3) Provimoii for succession of Arohuntship — 
Power of Sppeiintcndent to di^mihs successor 
— Right of Superintendents to applv for pro 
hate, bee Will, No 1, 5 Ind Oib 140 

(4) Property acquired by — ( irint of lettcis of 
'idministration See LETTERS Ol \T)MIMS 
TBATION, No 2 hind Ois (i50 

(6) Suit against Arahant of a fraddi — Pio 
ecdure. See Giv Pro Oodi IOOS No 42 
13 OL 177 

(6) Suit foL icmoval of — bin tion under 
S fi39 (8 P.G See OlV PRO C ODI (1S82) 
No 210 198 PL R 1910 

Jfahomedan Law. 

1 — General 

2 — ACKVOVMiPDClMFNT 

3 —DIVORCE 

4 —DOWER. 

5 —GIF T 

6 — OUARDlANSHIl 

7 — INHERIT \M.r 

8 — IiI\RRI\(xE. ^ 

9.— PRI PMl^ION " 

10 — Trusts. 

11— W\i\> , 

12 — WIT.E 

-1.— (Oeneral) 

(1) Kharach i pandan f lloi /nice i i if i — 
igteemetU by husband s fa the) U — 
Chatyv ujmi immoveable puperiy — TIt/e 
if may enfnnc agt eement, tluniqh no pat ty 
— Wife living an ay Jtom husband s Jumie 
if may claim — Knglish ainmon law, if to 
be applud iii India — Pin money — Unchas 
Uty not ptoved— ‘Suspicion if should be 
eaepressid, * 

Kharach^ pandan literally ** betel box ex- 
penses/* which is a personal allowance to the 
Wife customary among Mahomedan families of 
trank, fixed either before or after the mamage, 


Mmbomedmn Lsw-^^iContinued), 

1. — Oeneral — (Continued ) , 

and whioh, when the pirties are mmors, is 
arranged for between then respective parents 
and guardians — stands on a different legal 
footing from the English pm money. Ordina- 
rilv the money would be received and spent 
the conjugal domicile, but the husband ha^ 
hirdl> any control ovei the wife s application 
of the allowance either in her adornment qor 
in the consumption of the aiticle trom which 
it deiivos its name • 

Where the father of the husband agreed with 
the fithcr of the wife t^ pi> to the wife the 
sum of Rs 600 i mouth as Kliatach i pandan 
without any condition that it should be piid 
onlv wbilbt the wife would be living in the 
liiisl \nd s home and the agreement spocid 
Lilly chitfscd immovoablc property for th^ 
illow me L 

lit Id — that the wife s lefusal to live with^ 
the hiisbind wis by itbclf no ground for dopriv 
ing hei of the illow ince 
thit the wife though no pirty to the agree 
mciit w is entitled to proceed m equity to cn 
force hei elaim to the illow nice, she being the 
only pcisou boncheiilh entitled under it (a) 
When i Tudf,e hiids i serious charge like 
tbit f f iinchistity against a woman not proved, 
he shiuld not give expression in his judgment 
to my mere buspicion be may hav^ regarding 
her (hirieler Nawab Khwaja Muhammad 
Khan v Nawab Husaini Begam, 14 C W.N 
8Gj (PC) 7 A L J. 871 S AI L T 147 = 32 
Bom L R (>38 12 C L J 205 = 20 M L J 
014 7 Ind Gas 237 = 31 A 410 

lORD MiLNALHll'N LORD COLLINS 
SIB Arthur Wilson and Mr Amllk 
• ALl 

liejfiencc — (ci)lB A S 393 R 
(2) Pat tnei ship — Dealinjs by somo members 
oi a Muhammadan family — hiahility oj 
• thet members — Joint jam iIy-~ Pat tnet st ip 
amcnj hdis 

Whore two Muhammadans borrowed money 
on a bond in course of a business carried on by 
them, and it was not proved that their bro- 
thers, sisters and mother who were sought to 
be made liable, hod any concern in the business 
Held, that the mere fact of their relationship 
or even the fact that all of them lived together 
would not make them members of a joint fami- 
ly in the sense of the Hindu Law, so as to make 
the latter liable for the debts contrapted by tihe 
former two. 
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1.— GenepAl— (Con£2iM2ad) . 

The membership of a joint Hindu family 
iovolves a eei^Ain legal status which is 
uuknown to Mahommedan Law (a). 

The heirs of a Muhammadan, who carried 
Off a business in his life-time either by himself 
or in partnership, would not become partners 
in that business after his death, unless they 
agreed to continue^ tho business or authorised 
on of them to conduct it on behalf of all (b). 
Fakir Mahomed v. South Indian Export Co., 
Ltd., 7 Ind. Cas. 108 = 8 M.L.T. 253. 

ARNOLD WHITE, C.J. andABDUR RAHIM, 

. 7 . 

nHere^uies :—{a) 32 M. 276 ; 5 M.L.T. 201 1 
8 Ind. Gas. 876, applied; 2 M.I.A. 487 ; G W.R 
(P.O.) 10 and 19 M. 471, D. (6) 32 M. 276 ; 5 
M.L.T. 201 ; 3 Ind. Gas. 876, R. 

(3) Suit by a I^Iahomedan for recovery of 
'Share of wife’s property — Moveables and im- 
moveables — Article applicable. See LIMITA- 
TION ACT (XV OF 1877), No. 76, 20 M.L J. 288 
(F.B.). 

(4) Entry by one co-sharer— Effect . See 
ADVERSE Possession, No. 4, 79 P.W.R. 
1910. 

(9) Gonfiict between Abu Hanifa and his 
two disciples — Views of disciples to be prefer- 
red — Distinction between * Batil * and ‘ faside. 
See Mahomedan La\\ (Maruia(;e), No. 8, 
7 Ind. Cas. 820. 

2.— (Acknowledgment) . 

^1) Acknmoledgvient of a s<>». 

Under Mahomedan Law, children born of 
Zina (meaning fornication, adultery or incest) 
cannot be legitimated or entitled to inherit 
from their father. They cannot be made Icgl 
timate by any kind of acknowledgment, where 
the illegitimacy is a proved and established 
fact. Mardanaaheb Gansusaheb v. Rajak- 
■aheb Kashlmaaheb, 11 Bom. L.R. 1117 34 
B. 111=4 Ind. Cas. 254. 

CHANDA VARKVR and HEATON, JJ. 

Reference : — 10 A. 289i F. 

(2) Acknondedgment oj paternity, when 
sufficient to conifer atatm of legitimacy. 

An acknowledgment of paternity made by a 
Mahomedan is not in all cases sufficient to 
^Blablish the fact that the person so acknowl- 
edged is of legitimate descent. In every case 
tba question is whether or not the aoknowl- 
at tl:^ time of making the acknowledg- 
intended to confer upon the person whoha 


Mmtommdma Lmw^{ConHnu§ill 

9.— Aeluiowladgmant---(roii6lfMhMG, 

he acknowledges as his son the stattuT of 
legitimacy. Kaalm ^tan Khan t. BAtah 
BIbl and others, 18 O.C. 26!^. 

LINDHAY, J.C. 

References C. 666; 11 M.I.A. 94; 9* 
O.C. 246, R. 

< 

8.— (Divorce). 

(l) Hanafi school-^-Divoree—ProfnimnoeMent 
of talak by husband^ whether should be 
directly addressed to the wife— -Marriage 
he, incidents o/— Sureeh and Kinayab 
fonns of dworce. 

Marriage, according to Mahomedan law, ia 
a contract which has certain incidents attached* 
to it, such as the right of the husband to* 
connubial services of his wife, and of the* 
wife to the conjugal society of her husband, the 
duty of the husband to maintain his wife and 
children, to control her liberty of movement 
and to inflict corporal chastisement on her in 
cases of flagrant misbehaviour, etc., etc*^ Besides 
these ordinary incidents, it is open to a man 
and a woman, entering upon marriage to define 
their future mariialorights and liabilities inter 
se, so as to considerabl} modify tho rights and 
obligations that flow ordinarily from a valid* 
marriage. 

Tho most important privilege of the husband* 
is to duiholve the marriage at his discretion. 

Divorce mav be effected cither by the use of 
words, which are regarded in law, as sureeh or 
explicit, such as, ’*! have divorced thee etc., 
or by w'ords of equivocal meaning technically 
railed k^nayah. The distiYiction between* 
suieeh and kmaifah is this; when a person 
exprebhos his legal act. whether it be a contract, 
release of lights or dissolution of legal relations, 
in spoken words, the meaning of whioh is- 
unmistakable, either because the expressions 
used have acquired a particular signifioanoe by 
long usage or otherwise, the law will take him 
to moan what his words convoy, and will^ 
neither permit him to say that he meant some- 
thing else nor entertain such a question at all. 
When, on the other hand, the language used is 
ambiguous, it is open to the person using it to- 
ssy what he meant, and the oiroumstanoes may 
be taken into account to ascertain his meaning. 
The Mahomedan law does not, in ’this matter, 
pay any regard to the fact of the speech being 
in the direct or in the indirect form. 

According to the principles of the Sdnaft 
law, the husband has an absolute ‘right to^* 
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•diMoltie the marrii^^Q, and the only oondition 
lot th# valid exerdse of such a right is that he 
xnnet he major and^of sound mind at the time. 
The Wile’s consent or absence of consent to the 
^tion of her husband is immaterial, and it is not 
necessary that the words of repudiation should 
he uttered ^o or m the presence of the wife to 
» •effectuate a valid divorce. Asha Bib! v. Kadir 
Ibrahim Bowther, 3 Ind. Las. 730=6 M L T. 
295 = 88 M. 2i. 

MUNBO and ABDUR RAHIM, JJ 

Befereticeb — 4 0. 688, disi from , 30 li 537 
and 86 C. 134 = 13 C.W N 134=9 0 L J IOj 
= 1 Ind. Oas 740, approved, 

(2) Divorce during minority of husband — 
Legahty — Marriage after divorce to second 
husband — Effect on legitimacy Sec MA.I10 
MEDAN Law (M\RRUaE), No 3, 7 Ind Cis. 
820. 

i —(Dower). 

(1) Do2ber— Dirhams Viuy value 

The money value of ten Dirhams in Tndms 
something between three and four rupees 
Asma Bibi v. Abdul Samad Khan, 7 \ L J 
116=32 A. 167 = 5 Ind Oas. 411 

KNOX and K4R4M\T HUSXIN TJ 

(2) Dowei , defer? ed— ft ansjoi oj propcity 
Constdera tmi — Demaiui for ik ju i td 
dowet , 

Deferred dowei can foim \ valid considci i- 
(tion for the transler of property during the 
lifetime of the husband who has not divorced 
the wife. ^ * t 

A wife 18 not entitled as of right to demand 
payment of deferred dower, but the husband is 
entitled, if he pleases* to pa) his wife her 
Aower before it is due, or to discharge ind 
satisfy his obligation m any other legal wa>. 
in re Beth KemlChand v. Mussammat Maluk 
Begam, 5 Ind Gas 316 = 7 A L J 370 

RiOHABDSand KabAM\T Hus\IN, JT. 

18) Dower — Widow %n possession — Her tight 
agaeist other heirs — Vtoof of consent not 
necessaty. 

A Mahomedan widow, who enters into pos- 
eesBion of her hu»baod’s propert} on his 
•deaths is entitled to hold the estifte against the 
mother heirs until her claim to dower is satisfied. 

It is not necessary for her to show that the 
deceased husband or his heirs consented to her 
jetting iutp possession (a). , 


MehomeHma Lmw^iOmUnueA. 

4.— l>Dwer~(Co»ef»Med). 

PerBtehards, J.— >If a Mahomedan ydHew 
obtains possession peacefully and quietly sM 
without fraud, she is entitled to remain iA 
possession until her dower debt is discharged, 
subject to her liability to account f<h the pro- 
fits that she has received whilst so in poss^ 
Sion. Ramxan All Khan v. Aeghavi Begnm, 
7 VLJ. 614 = 6 Ind. Gas. 405. 

Richards and Tudh\ll, jt 
Reference — (a) 17 A. 771, notjolloioed, 

(\) Dower — Right of wido n to remain in 
possesnoti — JLet liable. 

The right of a Mahomedan widow, who has 
entered into possession of her husband’s pro- 
pert v peacefully and without fraud in lieu of 
hoi (lower debt is a heiitable right, and her 
heirs are entitled to lemam in possession until 
the debt IS sitisfied. All Baksh V. Allahabad 
Khan, 7 A.L 3.607-6 lud Gas 376. 

Rl( H VRDS and TUDBUjL I J. 

Jk fen iLu s — 7 363, /’ , 17 A. 77, doubted, 

(5) ]jiin of uulowfo? lo* %}^Sueh lien not 
(KquiHil by widou tuKvig possession against 
Limsi nt ( f otlni hens 

If a Alahotnodan widow entitled to dower has 
not obt lined possession Uwrully, that is, by 
eontrut with hci husbiud, by his putting her 
into possession or by hei being allowed, with 
tho ( unsent of tho heirs on his death, to take 
possession in lieu of dowei and thus to obtain 
a lien fur her dower she cannot obtain that 
lien by tikmg possession, adversely to the 
other heirs, of property, to the possession of 
which they, and she in i aspect of her share m 
the iriheiiUnee, aio entitled Blbl Tasllman 
V. Blbl Kasiman, 0 Ind Gas. 44. 

* HOLAiwooD and Ghitty, jj. 

Ri fen nee —17 V 77 F 
(6) Doiur — Inkiest — Liahihty of widow in 
jwsbession to account fo) ptofits 

m 

Hi Id by the Full Bench that a Mahomedan 
widow, who has been put in possession by her 
husband of his estate in lieu of her dower debt, 

IS liable, when cilled upon by her husband’s 
heirs other than herself, to account for rents 
and profits received by her during the time of 
her possession, and is entitled to claim a reason- 
able interest upon her dower debt. 

The liability o! the heirs of the husband not 
being personal, the heir, who sues the widow 
for possession of his share, is only liable to pay 
the proportionate part of the dower debt. 
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— 4.— Dower— (Conc^tttW). 

Per Karamat Husain, J, — The fact that 
dower debt ovjes its origin to a peculiarity of 
the Mahomedan Law of marriage, and is not 
the result of advancing money, can bo no 
reason to divest it of the characteristic of a debt 
^nd to put upon it the limitations imposed by 
the Hanafi Law on Usury. Hamlra Bibi v. 
Zubeda Bibi, 7 A.L.J. 1025 (P.B.)=7 Ind. Gas. 
497. 

Stanley, c..t., Bankiui and Kauamat 
Husain, j.t. 

3.— (Gift). 

(1) Hiba>bil-evaz," or <ji ft fa consider atum, 
requisites of — Con ^iderntion — T^ossession. 

Hiba-bil-evaz or gift for consideration re- 
sembles but does not correspond exactly in all 
its conditions, incidents and consequences, with 
a sale. A sale pre-supposes some proportion 
between the consideration paid and the thing 
received ; in hiba-bil-cvoz the consideration 
is utterly inadequate. 

To complete and perfect hiba-bil-er^z or 
gift for consideration, actual delivery of seisin 
is not in any case necessar\ , but actual delivery 
«xnd receipt of thecon«»ideration, however small, 
is essential. 

To validate liitux bil-evaz or gift for consider- 
ation ill which possession is not actually given, 
the Court must he satisfied th.it the donor in- 
tended 797 presenti to divest himself wholly of 
the possession of the property. 

If it is not proved to the complete satisfaction 
of the Court that it was the donor’s intention, 
at the time of making the liibadnl-exxti, to part 
there and thence, once and for all, if the donee 
wished, with the property, then the Covrt 
would refuse to accept any specious form of 
expression in «a document. It would look be- 
low the words to the intention and meaning of 
the transaction ; and in doing so it would have 
to be guided chief! \ by the subsequent conduct 
of the parties. Moosa Adam Patel v. limail 
Mooea, 12 Bom. L.R. 109 = 6 Ind. Gas. 946. 
Beaman, j. 

(2) Power to revoke reseiied in the instni- 
onent creating the gift — Gift to take effect 
after the death of the donor — Trust, 

By deed dated Slst July, 1902, E gave the 
properties therein mentioned to himself and 
other trustees in trust for himself for life 
absolutely, and, upon his death, an annuity to 
his widow and to his daughter, with various 


Mmhomedaa Law^-^iContmuedSt^ 

3. — Gift— (Oonftnttsd). 

bequests to charitable objects. On the death 
of the widow, her annuity was to be devoted to* 
other charitable purposes, q|iid, on the death at 
the daughter, a sum of money was to be given* 
to her son. In the deed £ had reserved power 
to revoke all the bounties at his pleasure, and> 
by another deed he revoked in 1^08 the first 
deed, and his co-trustees re-conveyed to him> 
all the settled properties. He then executed a 
mortgage of the property comprised in the first 
deed. He died and receivers were appointed to 
administer his estate. His daughter brought 
a suit, contending that the gift contained in 
the first deed was perfected as he had opened 
an account of the rents and profits in the name 
of the trust created by him, and therefore 
became irrevocable so far as she and her son 
were concerned, they being within the prohi- 
bited degrees of relationship. 

Held, that the gift was illegal and invalid. 

Gift to prh ate persons may be bestowed in 
the same deed which creates charitaBie trusts. 

A gift which is only to take effect after the 
death of the donor, and during his lifetime is 
expressly declared to be revocable by him,, 
cannot be a valid gift under the Mahomedan 
Law. 

Quo te . — Whether private trusts were known 
to Mahomedan Ti.aw. Jainabai Y. R. D. 
Sethna, 12 Bom. L.R. 341:= 34 B. 004 = 6 Ind. 
Gas. 513. 

Beam\n, . 7 . 

13) Mahomedan IjOil' — G ift by oinier while 
( listed by a ti espnsser, validity of— Actual 
or consty active possession sufficieiit to sup- 
port gift Possession, delivery of— Pre- 
sumption of possession in favour of title. 

Held, that the presufnption of possession in 
favour of the person who has the title arises 
only when there is doubt as to the party with 
whom possession lies. 

In the case of a gift b\ a Mahomedan, it is 
not necessary to give actual or khas possession 
of propert} transferred by gift, but the gift can 
be supported if there is delivery of either actual 
or constructive possession. 

Where the owmer of the property is ousted 
by a trespasser, he has no possession at all, and 
therefore a gift made by him is invalid (a). 
Muhammad fdrle Khan v. Iftikhar Ahmndr 
13 O.C. 347. 

Lindsay, j. 

Pefei'ences (a) 15 Gal. 684 ; 28 Bom, 688.. 
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MMtomeamti JLMw^(Oontmtted). 

(I) Muhammadan Law^Mortgag&-‘G%ft of 
aquiUy of redeniptum — Validity — Forech 
stir&^Necessitfi^f notice to donee 

Uudor the Muhammadan law, the gift, by a 
mortgagor of immoveablo property, of the 
equity of redemption, ib valid, places the donee 
in the shoce of the donor, and necessitates 
notice on the donee of foreolosuie although 
the donor is still alive Harnam Singh v. 
Sajawal, 86 P B 1910 (Civil) 

REID C J and ScOTT SMITH J 

References — 6 B C50 , 23 B G82 dis 
46 P R 1906 , 10 0 412 36 C I (P C ) 11 V 
I , 11 A 460 (P C ) , 15 I A 81 (P C ) 13 B 
ISO , 23 M 70 12 W R 498, 23 W R. 208 nf 
to 

W Muhaininadan Liu — Otft of imm a tbit 
property — Written and regisUteJ doew u nt 
not required I / ans/t » of Vi apt i tq 4c/ (1 1 
0 /J 662 ), Ss i29 — Mnsha doctnm (t 

applicabiLity of— Not applicnblc to bJnn 
of zemindaii K.oshirii in d iiuj jtft lu 
favoui of CO sUaiu — Di livci // oj p( sv ssi i 
—Joint gift to adult and in n n —(nft b / 
paient to child — Poisessiou 

(jnder the Miibimniidin Liw i yiii £ 
immoveable property cm be mwlt veibiU> 
without recourse to i wiitlcn md ic|,istctcd 
document 

The doctrine of muska is ipplu iblc onl> tc 
small plots of lands and houses and docs not 
apply to shares in an unpartitjoncd cmindai lia) 

The doctrine i^wiiuiiy ui]idopft.d to i pio 
gressive state of societv md ought to becontincd 
within strict lules (6) 

Where a pioperty is held by sovcl il c q sh iicis 
any one of them may aIvc his shiie to an\ one 
of the other co sharcis without the formihty 
of a delivery of possession, and such i gift 
would not be open to the objection of inuiiha (c) 

A declaration by the donor in the di cd of 
gift that pobsesbioii has been given binds his 
heirs (d) 

There is no inherent illegality in a joint gift 
to an adult and a minor 

In the case of a gift made hy one of the 
parents of a minor child in favour of tint child, 
it 18 not necessary that the formalitv of a foinial 
delivery of possession should be resorted to, 
inasmuch as the parent is the de facto guardian 
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S —Gift — (Ooncluded) 

of the minor. Jahedanttem Bibl y. MaJIblil 
Iitam, 8 Ind. (^as 38 

MOOKBRJRR and SHARf UD-DIN, JJ 

Ref fences —(a) 2 I A 87. 15 B.L B. 67; 
23 W B 208, RlI (6) 11 A 160 , 16 I. A. 20(|, 
ReU (c) 15 C 684 , 15 I A 81, F. (d) 16 LA. 
206 , 11 A 460, I 

(6) (jrifi t) Wife by husband —Dell very of 
possession whether necessary See MAHO- 
MMJVN Lvw (WHjL) No 2 8 fed Cas. 431 

— 6 —(Guardianship). 

(1) Criiaiai in— Infant daughter — Mother 

urn I ltd a stianqn afta fit st husband* s 
It xth — Vatu n il inch —Full nster — Guar- 
itans ( ui Waid\ Id {Mil of 1890), S 17 
— Flint ss tj pei6on to be appointed guar- 
dian — Wtlfaii oj niinot consideied from 
stand point of hi lelujwn, 

V MihoLiK dui mother, who, after the death 
of hot hist hubbtni his married a stranger , 
th it IS i Di in not icl tied to hci minor d lughter 
i> hcL fiist husband within the prohibited 
d grci IS not entitled to bo appointed as the 
giiiidi in ol the petbon < 1 the minor 

I h( mm r s full sister* who is of age and 
lUc tj tike chiige of bor is entitled to be 
ippc lutcd IS the guiidiiu of her person m 
picfciencc 13 In r piLciiiil unc U. 

I he patci n il urn Ic is not ( ntitlcd iib a matter 
of right t3 U ippc lilted guirdian of the proper- 
tv ol the minor nor is the mother entitled to 
I put forw lid such i cl iiui (a) 

lheU)iuLmi> tborcforc appoint a suitable 
person IS ^uiidian of the property and the 
welfare of ht minor w bieh is the mam con 
sidet itioii must be < oiisideiod from the stand 
point of tlu uiiTior s race and religion (b) 
Yakub Sheikh v Nafujan Bibi, 6 Ind Cas 
571-11 ( L J 632 

* MOOlvl KHf and Tl U\0^ TJ 

y efinnces —(a) IS A 373 29 A 10, A.W 

N (1906) 2^6 b A 324 20 B 199, F (b) 18 

W R 461, F 

(2) Mahonedan Lan — Agiciment not to 
dixidi spes successionis — Validity — Powers 
of guai duiii 

An agreement not to divide a spes succee- 
btonis lb not binding upon the minorq 

The powers of a Mahoinedan guardum in 
respect of immoveable pioperty are very 
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Mmbom^dmn LMW^iContimmd). 

9.— Qaardlaathip— (ConcZucM). 

restricted. Urgent necessity or clear benefit to 
the ward must be shown. Thattoli Kothllan 
Allamma v. \1.K. Kunhammad, 20 M.L.J. 
946. 

Wallis and Kuxshnaswami Iyeb, .tj. 

* References 3 B.L.B.A.O. 423 ; 17 W.R. 
289 ; 11 0. 417 ; 20 B. 116 ; 16 G. 627, R. 

(3) Minor girl — Right to appoint guaidian — 
t'atherand maternAl grandmother — Preference. 
See ACT VIJT OF 1S90 (Gu\HDI4NS and 
WARDS), No. 3. 06 P.W.R. 1910. 

7. - (Inheritance). 

(1) Ma}u)medan hatr ^Limitation — fUhn- 
quishment — Eit ij)pel — Onus piobandi — 
Custom extludiiiQ da uqhtei **Jroin '»iicci sstrm, 
effect of, 

A Mahoiiiodaii died possessed of prr)pertv, 
which passed to hih mothoi, and, after her 
death, to bis two widows in « qual ihiies. On 
t^e death of the senioi widow, the junior widow 
took possession of the whole estate and letainod 
it till her death On hci death, imitation of 
names was made in fivour of three sons of a 
brother in respect of a 12 atm<i shate, \nd in 
respect of the rcni lining 4 .inn is in favour 
of a son of another biother of the senior widow. 

Heldf in a suit brought nine >eir-> ifter the 
death of the senior widow, by a sister of the 
senior widow, against her ^iid font nephews 
and others, to reco\ or her hh are of the estite, 
including in that estate a share of the estate 
said to be inherited b} her brothei fioni the 
senior widow, the period of limitatinn began to 
run, at soonest, from the death of the junior 
widow, and not from any eaiher poiiod, and 
that the suit was not barred b> limitation. • 

Heldf also, that it lay upon those (the 
nephews), who alleged that the plainiifT had 
relinquished her claim or was estopped fiom 
pressing it, to establish then Cise, and that 
the lower appellate Court was right in holding 
that they failed to do so where the two causes 
of action on which the present suit was based 
were entirely different from each other and 
from the causes of action on which the plain- 
tiff's previous suits were based. 

Where daughters of a deceased ^lahomedan 
wore excluded from inheritance by custom, the 
should be treated as non-existent, 
ijjM exclusion of daughters should operate 
^lor the benefit of other persons, who became 
rs in default of daughters. Muhanmiad 
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Kami) V. Massammat Imtiai talte% Vbr 
297 (P.C.) -11 Bom. L.B. 1910«il9M. 
L.J. 697:^18 0.0. 188-1^. WN. 69«-4 Ind. 
Cas. 467-81 A. 657. 

LORD MACNAGHTEM, LOBD ATKIK- 
HON, SIR ANDREW SCOBLE and SiB 

Arthur Wilson. « 

(l-o) Personal law governing mattet s of sue- 
(ii'tum — Special custom at variance toith 
peisnnal late — Onus of proof — Quraiehis 
of Fdozepo^e — Special custom allowing 
u ulowed dauqhtej -in-law to succeed in 
piL'-enu of near collaterals. 

In matters of succession, the parties are 
I govrrnod by their personal law, unless it is 
shown they are governed by a special custom 
it \ariance with their personal law. The onus 
I of proving such a special family custom, in 
modification of the personal law in regard to 
’ right of succc-.sion to the property, lies on the 
party who sets up such a custom. e 
I Where the parties wore Quraishis of the city 
[ of Ferozopore, and therefore governed by 
Mubamm idan Law, but % special family cus- 
tom allowing a widowed daughter-in-law to 
surreod to the property of her father-in-law, in 
the ptesciico of a near male collateral of the 
littci, was not established, lieldf a widowed 
daughter in-law would not bo entitled to sue- 
cc>ed to the property left by her father-in-law, 
to the exclusion of a male collateral. Mustam- 
I mat Aisha Bibi v. Aziz-ud-dtn, 50 P.R. 1910 
-74 P.W.R. 1910 = 6 Ind. Gas. 946. 

SH \H BIN and CHEVI8,#JJ. 

I 

I (2) Succession — Persons governed by two 
systems of law -Descent how regulated. See 
I INHERIT VNCE, No. 1, 19 M.L.J. 736. 

' (4) See JUSTOM OF PUNJAB— (INHBRIT- 

I \NtR AND SUCCESSION), No. 3, 120 P.W. 

. R 1909 

8 —(Marriage) 

I (1) Milt t laqe— Living as husband find wife 
I fot a long time, 

' UeUl, that, amoug Muhammadans, a marriage 
may be proved presumptively by the statemeUt 
I of the parties or their general conduct towards 
each other, although there is no proof of duly 
observing the formalities of the Muhammadan 
Law. So if it oan be shown that the alleged 
husband did| during his life, in distinct terms, 
assert a certain woman to Im his wile, ^Ntt the 
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for* long time asthougli 
•he •M hi> wife, the Ooort is folly justified in 
infering that they Vote*- 

asot M»tho T. Bhikg Siagfa. 54 P.W.K. 1910= 
6 lad. Oes. 661. 

BATTIOAN, .T. 

Befertnee:-^. 16 P.R. 1899, F. 

(2) Mahtmtdan haw^-ApaUusy — Effect mi 
mamage—Smt fot fe^tttutum of conjiujal 
ng}U8 — Ma%ntninab%hty» 

Under theMahomedan Ijaw, a wife’s conver- 
sion from Islam to Ghristianit> effects a com- 
plete solution of marriage with her ^lahomedan 
husband* Accordingly if either party to the 
marriage contract becomes a Christian, a suit 
for restitution of conjugal right cannot bo main 
tained (a), Amir Beg v. Saman, 7 A L T 
il66»7Ind Cas. 842 

Stanley, c t , and Banebit, t. 

Il6fereneis (a) 2 N W.P.II OR, 370 , 41 
P.R. 309, E. 

(8) Hanafi Sclvool — Mainaq(* Dwone (hit 
titq minotity of husband — Whettiet by 
giiafdian ot by minor — Tiicjffictnal mat 
$iage after the dwone to sicond hiishnnd 
void — Issues^ JUegitimnti — Ignoiantia 
juris non cxcusat — Ptesampimn — fJatil 
and fasid, distinctimi between — Conjhct 
of opinimi bi tween Abu Ilamfa and his 
two disciples — Vieics of disciples to be pti- 
feried — Anoihet*s wife Stibfetl of iiuit 
tiaqe 

Neither a mmorsior his guaMian scan validly 
divorce the minor’s wife during his minority. 

Under the Hanafi 1 iw, the ignorance of law 
is as much excusable *as the iguoranco of 
fact, yet, as a rule, the presumption is that a 
Hanafi brought up in .i ^luhammadan country 
knows the laws that govern him. 

Under the Hanafi law (a), another’s wife in 
not *' a fitting subject of marriage.” 

16) A marriage with another’v wife, with the 
knowledge of the fact that she [is the wife of 
another, is void. 

ie) The issue of a marriage with another’s 
wife, with the knowledge that she is another’s 
wife, is illegitimate. • 

Rwaa married to Z, a minor. During Z’s 
minority R was di\ oroed either by Z or by his 
guardian. After the divorce, R was married to 
H who knew that she was formerly the wife of 
66 


M mhomtdma 

S.— MwFriagu— (ConefwiiRn. 

Z* As a result of the union between R and 
two children P and Q were born j held that 
and Q were not the legitimate children of H. 
(«). 

According to Abu Hanifa, as soon as 
marriage takes place, sexual intercourse with 
the woman ceases to be whoredom, in spite of 
the fact that the man knows the woman to be. 
I certii inly prohibited. The issues of such marriag6^ 
> arc not illegitimate. Accoidingtojiis twodesci- 
pleb. a mam ige with a prohibited woman does 
not take sexu il intercourse with her out of the 
I category of whoredom, and is not therefore, 
sufiiLicnt to legitimatize its issues 

Whcie tLcrc is difference of opinion between 
\bu Ilamfa and his two disciples, the view of 
the two disciples is to be prcfcired. 

The teim bn til (void) denotes that no legal 
results How from it, while the term fand 
(invalid) denotes that the tiansacbiou is not 
absolutely dov )id of legil effects. 

In oi 1( r to determine the legal nature of a 
mvrnage contiact, oiiehi*- to look to the time 
it which it was entered into uid not to any 
subsequent time. Ata Muhammad Chaudhry 
V Saipul Bibi, 7 Ind. Gis 820. 

Kab\mm J 

Aifoienies (a) (1001) A C 195 , 70L.J.P.G. 
70 , 86 L T. 289 , 60 W B. 139, 06 J.P. 708 ; 17 
T Ti R 749 , 30 l.A. 114 , 5 Bom L.R. 421 , 30 
C 539 , 7 C W.N. 441 (P C.) , 15 A. 396 ; 23 
C 130 , G P.K 1908, n, 

I 9. (Pre-emption.) 

I (1) Talabi ibtishad — Actual woidstn verna^ 
culai to he tnlcn down — Declaration that 

• 1 u/ht had been asset ted when fit atpt e~emptOi 
fieaid of scifc— Tala- bi-mowasi bat — Omis- 
Sion fatal. 

In a case of pre emption, the question depend- 
, ing entirely on the form of words that is to be 
use^ at the talab’X-tstishad, the exact words 
used by the witnesbos bhould bo taken down in 
the vernacular. 

The pre emptor, in every case, when he makes 
the demand of ialab-i-istishadt should make a 
declaration bofoie witnesses that ho asserted 
his right when be first beard of the sale. 

Dookhi Nodi v. Debi Proiad, 6 Ind. Gas. 
137. 

HOLMWOOD and Ghitty, jj. 

Beferences: — («) 17 G. 543 (F.B.) ; 2 Ind. 
Gas. 207* F. 
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At mhomedma Lm w — (Contmtted) • 

9 - -Pre-emption— 

( 2 ) Partner — Partitum dwmj tJie petidency 
of the suit for pre emptton, effect of — 
Partnei ^nt the date of tmhtutuM but not 
so at the date of decree — No tight of pte 
emptvon 

t 

The plaintiff basing hib rightH on the 
Mabammadin Law of prc emption sued for 
pre emption in rc spcct of the s ile of a share in 
his own mahnl Pending the suit the Milage 
was partitioned and before a decree could be 
passed in the suit, the share sold constituted a 
a separite maual from that of the pliintiff* | 
Ueld thit IS the pUintiff ceased to be j. pirt 
ner of the vendor at the date of the decree, he 
hid no light to pic ompt. Tafazul Husain v 
Than Singh 0 Xnd Gis UU = 1 A L J 715 
Richards md Ildi \i r rr 

(3) Pte emption — bhafi Khalit — S/ia/i t)at — 
Perfect partition — Victnnqe — Lat je e*^tatcii 
- Tenants in common ChaupU 

A bh iji i bh ii iJ hib i light of pre emption 
in a viilige of lirge Obtatc s in isiiiuch is he. is 
a partiii r in the thing sold ( /) 

In i suit foL pro emption brought on the 
ground th it the pliintiil was shn/i i shani 
the evidence showed thit the pirtics had divid 
ed the piopcrt> including the soil of loadways 
and water course , leaving all public and pn 
vato rights and rights of tenants in lespcct to 
irrigation as bet ire Held thit the pluutiff 
wib not sluifl i till u iL of the \cndoi 

/fe/i, furthci, that the fact that a tenant, 
after partition between the luidlords, iirigitcs 
his held m one niihal from his well situated 
in another mahal does not constitute ,thc 
plaintiff a shafi i Khalit of the ^ endor nordocb 
the fact that the plaintiR and the vendor irc 
tenants in common of the chonpl make him i 
sliafi i Kiialit A chapul is but i house and may 
be adopted to any othci use to which i houbc 
may be put, and the sale of i /emmdari does not 
include that of a chaupal^ beciuse the Dwnor 
ship of the latter is distinct ind separite from 
that of the former (6) 

When i mahal has been perfectly partitioned 
into two parts, the two new mahals stand to 
each other m the same reWtion as two sepa 
rate viUages, and no right of pre emption, under 
the Mahomedan Liw, subsists m favour of the 
pwner of one of the new ttiahals, in respect to 
other new mahal or any portion of it on 


e 

Aimhomtdma Law^Wontmatedi^. 

9.— Pro-emptlon— (ConeliMied)^ 

the ground of vicinage alone. Moiim Ut 
V Hajlra Jan, 7 A.L J. 879a7 Ind« Oai. 
404. • a 

TUDRALL and CHAMIER, 71 

Befetetices —(a) 6 BLR 41 , 6 N.W.lP., 
HCR 377, F (b) 15 All 104, tef erred to. 

(4) Suit based on If^e^/tb id ate — Whether the 
incidents of ^lahomedan Law could be import- 
ed into the Wajib ul at z See PRL EMPTION, 
No 24, 7 A.L T 660 

10 —(Trusts; 

\ iildit> of private tru^rts under Mahomedan 
Liw SeeMAHOMiDAN LAW (Gill), No. 2, 
12 Bom L.R. 341 

11 -(Wakf) 

(1) Mutwali in hialtli tut to appoint succes 
SOI m his lift lime — Limitation Act {XV 
(flS77) Sih TI, itts 102 121 

I he Couit in selecting i person fgr the office 
of trustee will in the oxercise of its judicial 
discLotion have regard to the wishes of the 
author of the trust expressed m, ur plainly de 
duced from the instrument and if he has 
declared a particulai person not fit to be 
ippointed i trustee the Court will refrain 
from ippointiTig him, for the Court will not 
I disregird the directions of the fc under except 
for the minifest benefit of the endowment (a) 

A cl iim to office tnd to property appurtenant 
Ibeieto may be oarred b> limitation If the 
oihee IS not hereditary , Ait 120 of the Limita 
tion Act, 1877 is applicable if the office is 
hoieditiry* Art 124 govern^ the matter (6) 

While a Superintendent of a uaAf may at 
de ith commit his office to another he cannot, 
while alive, and in good health, lawfully 
ippomt a lothei to act for him, unless the 
appointment of himself were m the nature of a 
general trust , and if ho, in his life-time and 
in heilth, appoint another m his place, the 
appointment will not be lawful and valid. 

Theiefore, where a mutwali gave up his 
office and appointed another who remamed in 
possession for more than six >oars, and the 
plaintiff, who, as the representative of the 
founder, was entitled to claim the office, had 
full knowledge of the circumstance HM, 
that his claim was barred by limitation (c). 

And time will run, not from the death of the 
Mutwali but from the unlawful appointment 
of the successor. Nawab Khajab Ballaulla 
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Lmw^iOanHwuedi. 

BfthMdur Y. AMal Rhayer Mohammad 

Muitafa. 8 Ind, Gas, 419»1I C.L.J. 804. 
MOOKBBJBE and ViNtENT, JJ. 

12«/9r0neM ; — (a) L.B. lOh. App. 485 ; 14 L. 
T. 665, F,^{b) 14 M. 158 ; 21 M. 278 ; 28 M. 
271 ; 27 M. 192 ; affirmed by P.C. ; 33 I.A. 
189 i 29 M. 2§d ; 10 C.W.N. 825 ; 8 Bom. L. 
R. 496 ; 16 M.L.J. 265 ; 4 C.L.J. 189 ; 3 A.L. 

J. 707 ; 6 C.L.J. 021. F. {c) 10 I.A. 90 ; G A. 

1 ; 19 C. 776 ; 26 M. 113, B. 

(2) Wakf 2»-qpeW7/, trnnitfcrability of— Lender 
what circiimstanceSf tra7ift/er valid — Ver^ 
mission ofCadi—fietrospective appmvalof 
Sub-Judge sufficient — Corpuci inalienable < 
but income may be 'pledged— Interest, rate 
of Receiver. I 

iVakf property cannot ordinarily be sold or 
mortgaged ; but if necessity is established and ' 
the permission of the Cadi is obcained. such , 
alienation is valid. | 

Under tij|e present system of administration, ! 
a retrospective approval, by a Subordinate 
Judge, of the transaction, by which ica/if pro- | 
perty is mortgaged, provided he has jurisdic- 
tion over the trust property, is etl'ectual for the i 
purpose of making It valid. i 

Where the co-sharers of a certain wakf \ivo- ' 
perty, commenced proceedings tor partition and 
the estate was partitioned, and the (Tovernment i 
took statutory steps for realisation of the pro- j 
portionate share of the costs which fell upon ! 
the waA/ property, and the mortgaged ; 

it. as ho found it impossible to satisfy the dc- j 
mand from the current iticoipe of the proper- | 

ties, to avert the iftipending sale, and the Sub- | 
Judge found that the mortgage was proper : 

Held, that, there bein^ no question as to the 
absolute uecessity for the mortgage and of the 
undoubted benefit which has been conferred on ! 
the endowment by the transaction, the niurt- ; 
gage was valid. • 

But the inoome alone and not the corpus j 
can be pledged (a). ! 

The High Court reduced the interest from 12 < 
per cent, per annum, with quarterly rests as 
stipulated for in the mortgage bond to 9 per 
cent, per annum, simple interest, and appoint- 
ed a Receiver to realise the amount. Nemai 
Cfaand Rdhya v. Mir Lolam Hfasein, 3 Ind. 
Cas.858«ll C.L.J. 317. 

MOOKERJEE and VINCENT, JJ. 

References (ft) 5 B. 393 ; G B. 546 ; 27 M. 
465 at p. 472. F. 


At L«ii^(ConRntc#ei)F« 

11. — Wakf— '(Continiied)* 

(3) Bight under money decree if can be made 

the subject of wakf . ^ 

According to Muhammadan law. a right to^ * 
recover a sum of money under a decree cannot 
be made the subject of wakf, Kadlr Ibrahim 
Rowther v. Mahomed Rahamdulla Rowtherr 
6 M.L.T. 307-33 M. 118-4 Ind. Cas. 136. 

BKNHON, O.C.J., and MUNRO, J. 

Referi'iicex \0 C.W.N. 449 (494); 9Boin. * 
L.R. 1S37 and 18 M. 201 (209), JJ'.; 24 A. 190 ; 
31 B. 250 and 2 C.L.J. 218. Diss. 

(4) Distiuftion between wakf and sadaquab— 
Fatehas, performance of — Whether valid 
as objert of wakf — Deed conferring benefit 
on heirs of donors and on 'poor' and also- 
jh or iding for performance of fatehas— Vo fi- 
dity as \sn\ii— Donor mentioning several 
objeits of charity — Failure of some — Effect 
— General charitable intention — Form of 
expression . 

The only important distinction between a 
sadaga'ih and a u'akf is that, by sadaqnah not 
only the beneficial interest hut also the legal 
estate IS passed to the particular charity to be 
held by the trustees appointed by the donor. 

In a trahf the legal estate or ‘ ownership * is* 
not vested in the trustee or mnitawalli, but 
IS so to speak, transferred to (lod. The trus- 
tees or the beneficiaries of a wakf, therefore, 
are not authori.sed to alienate the wakf pro- 
perty, unless speciall\ authori.sed by the settlor 
or with the sanction of the Court in cases of 
neccs.sity ; and, except in very special circum- 
stances, the corpus of the dedicated property 
must be loft intact, and only the income can 
bu^devnted to the designated charitable purpose.. 
On the other hand, when property is given by 
way of sadagnah to some charitabe object, the- 
corpiis itself or its equivalent if the trustees find 
it proper or necessary to sell the property given 
in aiidaqnah and to convert it into some other 
form of property and not merely the income, 
is to be devoted to that object. 

The performance of fatehas, which, so far as* 
it involves the expenditure of money, consists 
in feeding the poor, is a valid object of wakf 
{a). 

I'he question involved in the suit was whether 
the disposition of property contained in a docu- 
ment (Exh. I) was valid. Under the document, 
from 2 shares out of the 8 shares cf the inoome* 
arising out of the property, a salary of Rs. lO' 
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—11. — Wakf— (Oo>Uwu0c2). 
iper mensem was provided for the trustees, and 
as legards remaindet of the two shares, the 
direction to the trustees was as follows — ** You 
should perfoim annually without failure the 
customary Patteh (t e Jatehn), Khuttum, etc., 

* for our ancestors and for us ifter our decease 
You should annually give, in the month of 
Bamzan, to mcsikinsor the poor, food, raiment, 

l*‘ltadaka, jagath, etc. The surplus should be di- 
vided in equal shares onoc a >ear by our heirs 
or their sons, grindsons in existence, from 
generation to generation inclu8i\c of you '* 
The 3rd share of the income, aftei paving the 
expenses, is to bo utilized in purrhasiiig other 
immoveable property, which is to be added to 
the said chirity piopcrtus ind dealt with ac 
cording the tbove terms,” uid if, in iiiv vttr, 
no immoveable propertv is bought with the 

* one-third of the net income the ainouut is to 
be added to the two thirds and ‘divided accord 
jng to the above particul its 

Held^ that, in the above c ise the bcuofictioii 
intended for the heirs of the donois would fail, 
and that the tinkf is valid, ind the income ot 
the property is to be devoted tor the ocnoht of 
the objects mentioned m } \ 1 othci than thi 
* hens * of the deceased 


Mmhomedmn Lmw ^ ^ 

ll.>-Wakf— (Oofi^intiedK i 

if any, mentioued in the deed, and, in the ab- 
sence of any such object being 8peoiA94« te tha 
poor, whether a dehnite^rtion of the incemb 
has been set apart for the object whiofi laile ot 
not. The expression of a generaUcharitable 
intention need not be in any particular form 
of words Httthu Kana Ana«Ranianalhaa 
Ohettiar v Yada Levvai Marakayar, 80 M.. * 
L J 254^6 Ind. Cas. 1. 

BRNSOX and 4HDUK RiHIM, f J. 

Reft i( nets -~(a) 18 M. 201, Etpl A Com. 
on. (b) 17 C. 49S, 22 C. 019, R. 

(5j AiiUiammndanTjmo (Hanifi) — Wakf — i)w- 
ptitf about snct non to TawUtship cannot 
hi ttfeti cd to atbifi atton — .1 wa/i d —Civil 
Riotediiio Codi { icf i of 1906)^ S. 9^. 
St/i Uf S. *0 — Application to filt* aivard 
— /iw isdv t ion of Gout t — Public andpiivate 
( hat itii — Pi t rogahve of tlu Ci on n. 

A iLu) f of property b> a Muhanimadan to 
df fny the expenses of the pooi, the faqirs^ the 
orpbins the needy and the indigent, and to 
defi ly the expenses of other good deeds, creates 
i tiiist for public purposes of a charitable 
nvturc {a) 


HeUlt also, that, as the gift undci JjX 1 
should be upheld as a valid loa] y, the pi o vision 
for accumuiition, which would tliiis enure 
solely for the benefit of chiritiblo put poses, 
cannot be said tooHond igunstthe liw of per I 
petuities. 

It IS not an objection to the validity of a I 
wakf that bomo provision is made in the deed ( 
of wakf for the benefit of the donoi s fim^ly, 
provided such piovisions arc not inconsistent 
with the gift being substantially one foi ( h irity 
and this question has to be decided in each case 
with reference to the terms of the particular | 
deed If the provisions for the donor s child 
ren and descend ints in a deed purporting to 
be by way of wakf exhaust the bulk of the t 


income, and are to last for an unlimited period 
of time, such a makf would lie undoubtedly 
illusory 

Where the donor mentions several purposes 
as objects of his bounty, and one of those pur- 
^Mee liails, the rule is that, if, in such a case, 
pT general intention can be gathered of dedicat- 
fillg the property to charity, the entire property 
. devoted to the lawful objects of the i^akf , 


The tcmi ( haiity undei the Hamji law has 
h more general import than under the English 
Law (b) 

It is tin, pierog itive of the Crown to protect 
the mtcie-ts of infvuts, lunatics and chanties 
(c) 

The appointment of a viilfit ah to waqf pro- 
perty, in the abseiico of inything in the deed 
of u aqf rests with the qazi (d) 

A dispute reg iiding succession to the trustee- 
ship of a public charity cannot be referred to 
aibitration. Therefore, a dispute as to the nght 
to succeed to the Tawliet (trusteeship) of a 
waqf cinnot bo settled by reference to arbitra- 
tion If such reference is made and an award 
IS given, the Court has no juiisdiction, under 
S 20, Schedule II of the Code of 1908, to 
entertain an application to Ale such award (e)« 

It IS not \ universal proposition that, when- 
ever a suit cvn be instituted in a Civil Court, 
the subject-matter of that suit can al86 be 
referred to arbitration. An arbitrator ie u 
tribunal chosen by the consent of partiet# 
unless the law allows them to chooee euoha 
tribunal in respect of certain olaeeee of eaeee, 











^ii.~lNtltfHCim<imM(l). 
tli«3rlili4v*Bo'powertodoM. M«w«bilohMii> 
■tiitf IbMhIiB Klma y. Ahmad Said Khan, 6 
Ind. Om. 919-7 A.L.K 761. 

.J^OY and KABAMAT HURAIK, JJ. 
BtftmuiMi—ta) A.C.'681;eiL.J.Q.B.366i 
68 Ii.T. 631 ; 66 3.V. 805, B. (b) 19 C. 413, B. 
Jifi) 4 M.I.A. 19d, B, (d) 1 8.D.A. 17 ; 9 B.H.C. 
R. 19, B. (e) 11 A. 18; 11 C. 88; 36 M. 
460 ; 88 B. 609 ; 11 Bom. L.B. 86 ; 5 M.Ta.T. 
801 ; 9 Ind. Caa. 701, ».; 83 C. 789 ; 10 C.W.N. 
681, D. 


11.— 'Vftkf— 

Beld, th»t ooe of the strict raquf remeitts , of 
the Shia Law relating to Waqf ij delirery ol 
seisin, aotual or eonstmotivo. Where a Mttti*; 
wMi (other than the dedicator himself iaa|N' 
pointed, there must be aotual delivery of poa* 
session to him ; when the dedicator appoints 
himself Mutwali, there must be constructive 
delivery, tlpit is to say, the dedicator being' 
himself ia possession must declare that he in^ 
tends to hold thereafter as trustee and not aa 
owner, Thakur Ram v. Saiyed sVdIk, 13 O. 
C. 369. 


(6) High Court — */ n riadiction — Mu hammadan 
haw — Application for smictiofn to 
sell wakf property — Procedure — Sanction 
not to he given on application — Suit to he 
brought. 


Lindsay, j.c. 

(9) Persons entitled to use the property — 
j DeclaMtion of rights — Permission to sue. See 
j 8 pk(3Ific Relief Act, No 22. 7 A.L. J. 797. 


The High Court has no jurisdiction to make | 
an order upon the application of a mutirali | 
for sanction of the High to the sale of . 
certain property, there being no statutory ! 
authority authorising such an application to be ! 
made to the Court. The Court cannot deal i 
with this matter unless it is brought before it i 
by means of a suit (a) , in Use matter o/ Waqf | 
eieonted by Halima Khatoon, 7 Ind. Cas. 38. j 

Pugh, j. 

References 5 B. 154; 9 C.W.N. 79; 

82 C, 143 ; 1 Ind. Gas. 512 ; 30 C. 21, not h\ 

(7) Walif — Inference from findings — aVo oral 
dedication — Acquisition of title oy adverse 
possession. 

An oral dedicatiop of property iqp,y bo in- 
ferred from repute and from facts which lead 
necessarily to the inference that there was such 
a dedication. Where the^ finding of the lower 
Appellate Court was that there w.as an arrange- 
ment by which the property was put under the 
management of the family with a view to the 
application of the income in the (Sis and 
Fatiha ceremonies at the tomb of the original 
owner, held that an oral dedicat i ''>11 could not 
be inferred and the property could not be said 
to be wakf property. 

If the property is found to be wakf property 
no member of the family can acquire title to it 
by advii^ possession. Fakhr-Ud-DIn Shah 
V. Klfayiat-Ul-Lah, 7 A.L.J. 109.V 
STANLBY, C.J., and BANERJl. J. 

( 8 ) Wagf '^Delivery of seisin essential under 
tM Shia law — Possession^ actual or con- 
sirueHve, delwery of. 


12.~(WI11). 

(I) Will — Necessitif for probate — Admis&ibi- 
biliftf in evidence without prohate — Probate 
anti Administration Apt V of 1881^ 8. 4. 
There is no provision of law rendering it 
obligatory in the case of a Muhammadan will 
to take probate. After a Mahoraodan will is 
duly proved, it must be admitted in evidence 
oven though no probate has been obtained. 

The Probate and Administration Act provides 
for the consequences and results that will hap- 
pen if probate is taken of the will of a Maho- 
medan, and by force of S. 4 of the Act all the 
property of the testator vests in the executor. 
Sakina Bibee v. Mahomed Ishak, 37 C. R39. 
ProH, J. 

Refei-ences :-—(a) 7 B. 266, not F, ; 8 B. 241 
F,\ 4C. 455; 4 C. 508; 22 C. 788; 25 C. 103; 6 B. 
73, f . 

(2) Will by deceased — Consent of heirs on 
death bed — Gift — Possessum — Gift to vdfe 
by husband— Contract Act (JX of 1872), 

• S, 253 — Ter mu of partnership. 

The consent of the heirs of a Muhammadan 
testator given before his death is not .sufiicient 
to validate his Will. 

QuiCf'e . — Whether the consent given, at the 
request of the father on the death-bed, by his 
family, can be an assent voluntarily given?? 

Under Muhammadan Law, a gift is invalid 
if it is not followed by delivery of possession. 
But a gift to a wife by the husband is an ex* 
oeption to this rule. 

In the absence of any evidence os to the terma 
and conditions obtaining in a partnership, all 
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Mmhomedmn Lmw^lOoncluded). 

—19 — Will— (Cflncittdwi). 
partners are entitled to share equally m the pro- 
fits of the partnership business and must contri- 
bute equally towards the losses sustained by the 
partnership. Bee Jan Bee v. Fatima Beebee^ 
8 Ind Gas 431 
' WALLIb, J 

(3) Operation of gift made duiing death ill 
ness See Civ J’RO CODI , (IrtSi) No. 165, 
7A.L J, 117G, 

Maintenance. 

(1) Impfiftiblt mindni i ~Ru/hi nf funun 
nu min i s to mo mb nonu —Custom m South 
et n India 

The junior members of a Roj oi iinpirtiblc 
estate are entitled to cl\im ni'iintenina out of 
the estate 

Such right IS in aconrcluncc with the usige 
prevailing in Southern Indii. Chettikulam 
Prasanna Yenkatachalla Reddiar v Ghetti 
kulam Kumara Yenkatachella Reddiar, 4 
Ind. Gas. 302 = 7 ML T 11. 

WVLLIS andSVNKMiVN N VlH 11, 

Rejeremes —24 M. 147 (157) ind is M, 508 

B, 

(i) Suit tof mtmih nunci — Plaint — Alterna 
iivt prayitH — Cause of action 

1 n a bUit for the rocovoiy of Rs 1,000 alleged 
to be duo to plaintiil for hci maintcn incc under 
an agreement executed by first defendant, second 
defendant was impleaded, as he stood hurct> 
for payment of that amount by first defendant 

The plaint set forth that, in puisu nice of ag 
reement, the first defendant deposited Rb 3,000 
with second defendant for payment to plaintiff 
her coming of age, and the plaintiff *s fathei, as 
plaintifE’s guardi in, executed x rclo iso in favpur 
of brat defcnd.int absolving him from liability 
Plaintiff repudiated this transaction ib unfair 
and claimed Rs 8,000 from both hist iiid second 
defendants 

The* District Judge dismissed the '^uit as 
against fust defendant, holding that there wss 
no cause of action against him 

Heldt that the relief for suit ible m iintenance 
as against first defendant ind an altcrnatiie 
claim against first and second defendants, on 
the basis of the agreement, disclosed a cause of 
action against both defendants which should 
have been enquired into. Pendela Mahalak- 
shiml mllMB Yenkamma t. Pendela Naraelm 
ham, 4 Ind Gas. 85=7 M.L.T. lid. 

\V4LLisand Miller, jj. 

* Befetenc^s .—81 M. 953 ; 16 M.L J. 2H//2. 


Maintenance— (ConftntMd). 

(8)Smt to establish riglU i/o-^Whm not 5er- 
ted iindei Art, ISl JAmitation Act {1877)-^ 
Non-compltance, whether amounts to 
diation of claftn-^ljpbtor and erediior^ 
Unreifisteted document which ts comptUso* 
nltf leqisUahle -How far admissuhlein ovt- 
dence — S 49, Reqistiatwn Act 

A suit to establish plaintiff's right to receive 
miintenanro and to recover the arrears of ' 
maintoninco is not barred under Art. 181 of the 
Limitation Act, if there has been no express 
rcpudi itioii of the claim (n). 

The general lule is that mere non-compliance 
IS nof e(]uivilent to a repudiation of the claim. 

A debtor, who lo ivcs the demands of his cre- 
ditors unnoticed, dins not thereby, as a rule, 
intend to den\ the right of his creditors to 
the niDiiey deminded. Tinder 8. 49 of the 
Regist) ition Act an uniegistcrod document, 
which Is ( ompiilsonly registrible, ( in be used to 
prove i tiin^action which affects land, so far as 
th( t) ins iction does not iffoct lan^ If there 
IS I ])irt of the transaction, separable from 
other p irts w h n h doe^ not affect land, that part 
can be pioved with the iidof the uniegibtered 
instiument (6) Oottimukkala Bangarayya 
Y Jogi Jagannatha Raju 7 M.L T. 978 =5 
Ind Gis (>15. 

\\ HI n ( .T and :Millbr, T 

Rcfeiinces — ( /) 15 B 136, R (6) 9 C. 520. 
r 1 > L J 370 , 17 M 450 , and 17 M L.J. 
218 R 30^1 231, R 

(4) Jheut for niaintiMnce — issignnient — 
i^aliditif — Assiqnee if may eietutc for 
If tea A as they fall duet 

Where a claim bis been meiged m an actual 
judgment, the light under the judgment is 
assignable whether the oiigittal cause of atftion 
be ilien ibk jr not 

An a signcc dF a deciee for maintenance can 
thorcfoic cxL Che decree in the same manner 
IS the assign OL, 

The assignment of i deciee for maintenance 
19 not o^. posed to public policy because it is 
likely to be a speculative transaction. 

It cinn^t be liid down generally that a 
maintenance giant is under no oircumstanoes 
alienable. Atad Alt Mokata v. HaldagAII, J4 
C.W.N. 018^ i; C L.J. 130>°6 Ind. CM! 836. 
Hooker TBK Md CABNOxn'F. jj. 

(5) M untefiance, right to, when attachable — 
Cio. P>o. Code (Act XIV of 1888), S. 868 

--‘Gift, deed of. 
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Maliittpaiiiiift— (Con^itiuicf ) • 

When a question arises whether a right to 
maintenanoe is assignable or not, the true test to 
be applied is, whether the intention of the gran 
tor ms to create a parel>» personal right to 
ceoelve a certain sum of money in the grantee, 
and consequently inalienable, or whether his 
intention was to create an interest in propeity, 
either a fnod ft an estate, which should be 
•treated as alienable property 

When acliim has been meigod m in ictuil 
judgment, ordinarily the right to the luclgment 
is assignable and the nature of the chose in 
action 18 immaterial , but this iiile is not of 
universal application If the light (onfcried 
upon the decree holde** is essentially <^1 a per 
eonal niture, itcinnot be tiinsferred h\ wav of 
alienation or tiansmittcd by inheritance 

Where a fathei, feeling his duty to mike 
adequate provision for his diughtei whom ho 
had given in marriage more ftom the point ol 
view of social rank than worldl} piosponfy, 
executed a deed of gift in her fivoiii which 
recited that it was the dutv of the. gi intoi to 
bear the burden of maint lining his diughtcr, 
the grantee and her children tint a similir 
liability rested upon the son of the giantoi 
according to the family custom thit, to mike 
someprovison forthemaintonanct of the grantf o 
with her children, the giintor gi\c hoi in in 
nual sum of Bs 600, which w is to be paid out of 
the income of two specitiod piopcrtics owned by 
the grantor, and a lump sum of Rs 1 000 foi the 
acquisition of a suitable site and 5 000 
for the construction of i house, which two 
earns were made payable ' ut of the ciStale of the 
donor, and that the lump sum granted is ilso 
the annual piymont, were not to be pud till, 
by reason of disagreemonif between the grantee 
and the members of the family of the grantoi, 
the former found it neccssuy to become sepa 
rate in mess fiom them, and tjiat in due couisc 
the grantee received fiom the holdcis of the 
estate the sum of Rs 6,000 with which she 
purchased land and built a house it w is held 
that her interest m the house and not hci Light 
to receive the allowance, was liable to attach 
ment. Tara Bundari Debi v Saroda Charan 
Banerjee, 12 0 L.J. 146 = 7 Tnd Cas. 60 

KBBJEE and G\RNDL Fr^ 77 

(6) Matntetumce grants nature of-^Death of 
grantee — Holdmg over -Suit fo} tesumption 
^JAmitation — Limitation Act (XV of 1877) 
Seh. IlMrts. 139, 148, 


Maiataiianoa— (Confinttsd). ^ 

Thejgrant of lands made by a father to his 
younger son is a grant of a tenure for the par* 
pose of supporting the grantee out of its profits, 
such tenuio to be hold free of lenf 

Although a tenanov by sufferance would not 
by itself make the pobse<!sion of the holder « 
iightful so as to prevent limitation from run- 
ning, vet, if the landlord or the person entitled 
to lesumo the tenancy does anything to indicaie 
his issent to the continuance of the tenancy, 
thit would itself be suffuient ^to convert 
the tenincv bv sufferance into a tenancy from 
year to > e ir 

A suit for the rccoiery of possession of lands 
given for m untenanco, b\ the grantor after 
the dciih of the grantee, falls within Art. 139 
ofSth IT of the Limitation Act 1677, where 
there uc indicitiotis to show the assent of the 
grantor to the continuamo of the tenancy m 
th( hands of the grantee’s heirs. Ram Chan 
dra Singh v. Raja SpI Sp! Bhikambar Singh, 
h Tnd Cas. i39 37 C 674 

lim n uid sh VRTUDDiv, n 

(7) IlKiht to — (tharjiiiiai — Sow in law to bo 
uuintaintd in fathei in law* % family — 

/ miiln (I a fi a ment — Sepi ate mamtenanct 
a lull may he decieed —Cio^s objection 
forma paiipci IS — < iv Pin Code (Act V of 
/m) O \]jI n 22 Snh R j. 

A fli n I tm 11 thit is, i son in law to be 
bi ought up ind maintained in the family of 
the fither in I iw is entitled to put forward, 
aginst the est ite r f his fathcr-in 1 iw, a claim 
for the maintcn ince of himself, his wife and 
children on the giound that there was an 
implied igreement that his father in-law would 
maint tin him 

Ordinal il> such light is enforceable only so 
long as fhe^qhai jatnai resides as a member of 
^thc family of his f itbcr in law , but for very 
spccnCl rcisons the Court is entitled to make a 
dcc«'C6 for scpaiato maintenance. 

Where the qhai lamat was turned out of his 
father in law’s houses for advising hib wife not 
to consent to a ( ertain sale of land by his 
mother in law Held, that he was entitled to 
separate maintenance 

An application for leave to file cross*objeotioDs 
in fornia^pauperis may be received by the Court. 

Gebinda Ranf Dati v Radha Ballabh Dat, 7 

Ind. Gas. 118 

MOOKEKTEE andTSUMON JJ. 




ees ^ THE cuB^NT moBac, im. lat * 

■alatMUM— (C<m«ted«i). ■•litbM Law— (C onlfMMiB^ 

(8) Fhyments on aooount of— Suit ii^ Rent TmIU OhftMm ^r^'^r v. HmI VmiID HtH yp - 
Court-Junadiotion. SeeOUOH TAtOKOAB, darial MchMavHalv, 6 Ind. 0^ 

No. 1, 7 A.L J. 41. M.L.J. 86=7 889. 

(9) Right to future — , Decree for—, whether WHITR, C.J.,aMKB|8HItA8WAItf AlTAR 


money decree — Whether oan be attached in 
execution of decrcce — Proper procedure in exe- 
cution. See Gl\ Pro Code (1882), No. ISO, 
20 M.L.J. 97 


J. 

References — (n) 29 M. 322, D. (6) 8 1C. 141 
(145) S A. No 970 of 188S and S.A No. 1158 
of 1988, Bo 


(10) CaBO of inhontanoe— Question of, when ' 

dan be raised See Mafant, No. 1 41 P W R * 
1910. • , 

(11) Transfer of right to future — Legaltt\ 

See Transit ER Of- Propekta act, No 5,6 
Ind. Cas. 439. 


(2) Malfibat law-^Hindu family — Tatwad — 
karnaian^ autlmity to engage tutor to 
teach KntjliHh to the members of the fan^ily 
— Contract binding on the succeeding Itar- 
namn — Fanitlif assets liable to pay tutor's 
ti ages. 


(12) Mnplah woman deserting her fimily 
house — ( laim for sf^parate maintenance See 
^lALABAR L VW , No. 9, 7 Ind Cas. 320 

(13) Bate of — Interference by High ( ourt 
See MaeABAR Law, No 10 8 At L T 443 

Majority 

Act of the — How f ir binding on the miiioiitv 
See Trust No i 8 M L.T ‘208 


I In a well-to do Hindu family, a Karnavan, 
who engages a tutor to tench English to tbe 
membera of the famil> , acts within his autbor* 
ity his contract is binding upon his suocessocs 
and the wages of the tutor are payable out of 
the assets of the family Naelakanta Thnra* 
Yanbu Y K 8 Ananthanarayana Aiyar» 4 
) Ind Cas 724- J9 M.L.J. 690. ^ 

SUBRAMAXA A AlYAR, J. 


Majority Act 

See ACT IX 01 1875 

Malabar Compenaation for Tenant a Improve 
ments Act 

(1) See A( T I OP 1897 (Madu K'^) 

(2) See ACT T or 1900 (AI ADR As) 

Malabar Law. 

(1) Constitution of a tavnshi nito a nitno} 
tar wad — Acquisitions by Aiiandi ai on vho 
became Karnavan of the biawh tan ad — 
Ahsena of urcumstnmes to shou self ac 
quisition—Presumption ^ 

When theie is a gift of proport\ to some of 
the memberb of a tarwad by the Karuavin ind 
seperato enjoyment by the tavishi of '.iicb pro 
pertv for a number of years andseparite hying 
by the members of the branch to which the 
property was gifted, the presumption is that 
the branch constituted a tavashi tirwad 

Property acquired by the manager of such a 
branch tarwad, who is only an anandrai an of 
the whole tarwad, should be deemed to be the 
property of the branch, when there is no evi- | 
denoe ai to the source out of which the proper- | 
ty WM acquired and the manager is notable to 
Iftore a separate title to it, and was, at the 
of acquisition, in possession of the funds 
ij^bhp branch, but none of his own (5). Havl 


I (3) (rift to a female member and her children 
i —Conti act by mother alone to sell the gifted 

pi ipeity without her children's consent — 
Uxqht to claim specific per formance-^Natur e 
and incidents of the gift 

Fii'-t and second defendants who were brother 
ind sister, governed bv Malabar law, agreed to 
sell cerfcain propert>, which had gifted to them, 

. to the plaintiff First defendant signed the 
sale deed, but second defendant refused to sign 
I it The plaintiff h«.d the dooujnent compulsorily 

* registered as against first defendant. 

As both first and second defendants subse- 
quenth executed a registered deed of the same 
property to the third defendant, plaintiff broght 

* this suit to enforce the contract for sale in his 
fa\our It having been found that the gift 

' wa-i to second defendant and her children. 

I Held, ( 1 ) that second defendant and her children 

I took the property with the incidents of tarwad^ 
property and that the property was not mcNly ^ 

I impartible, but the donees, though not fonding 
a tarwad with a Karnavan of its own, had the 
I same interests in the property as theyjiroiild 
have had if they had formed a separaMjjjl^^ 
and that cons^iuently, every child of thawmale 
donee obtained an interest in it at his or her 
birth (a). 

(2) that the first and second defendadti hefi ^ 
no power «»o sell the property to i^liitiMt ^ 
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llatAlMhV lAW— (OonlwitMd). 
plaintiff Mild not call for speoiflo performance 
of tlieir agreement to do so. Kataakandl Kona 
mikiB Xoyamotti v. Tbambaran Kandl Slva- 
saakavant 4 Ind. Gan. 90d;6 MLT. 3*73-20 
M-LJ. 184 

WALLIS and IVIILLEK, JJ, 

References —(a) 16 M. 201 , 29 M 822. R 

, (4) Malahaf Law — Acquisition of pi ope i ty by 

• a woman and tier son^ Effect — Whciliei 
operates as constitutum of u /mi ate tava^'hi 
^Bule of English Law as to joint U nancy 
not applicable — Co pat emu ry — InUu^t 
taken by each in the propet ty —Attachment 
in execution of decree obtained against one 
after death of the other — Effect 

Plamtifi sought to sell certain lands in oxe 
outipn of a decree against the lust defendant as 
the property of his judgment debtor The pro 
perty was originally purchase dm the name of 
N, the late Karnavau of first defend int s t irvv id 
as benamidar, with money paid to him b\ P 
mother of ffrst defendant The Kiroavan and 
the junior members assigned their interest to 
P and first defendant P is dead The defend 
ants contend that first defend int has no 
saleable interest in the property* 

Seld that the questions, whether the fust 
defendant has an alienable mtciest and whether 
he took by survivorship his mother s interest 
in the property, have to bo decided according, 
to the Marumakkatayam Law, not ic( ording 
to the principle of joint tenancy known to 
English Law (n) 

Co-parcenary exnts among, the members of 
a Malabar Tarwad * * 

Held, that property was not purchased for 
the tarwad • ^ 

If the property, for an} reason belonged 
exclusively to P, and the name of the first defend 
ant was inserted m the deed, to enable him to 
represent the estate before the officials then 
the property lapses, according to the dec isions 
not to the tavazhi (i e , her descendants) but 
to the tarwad who takes it as her heir, subject 
to the liability of discharging her debts (6) 

If the property was purchased for the benefit 
of the Tavazhi, ue , P, her children and their 
desoendii^s in the female line, then it v/ould 
depend upon the constitution of the Tavazhi 
whether the first defendant has any saleable 
interest or not. If the Tavarhi forms a dis- 
tinot branch from the main Tarwad with 
separate pcopertiest and its own Karnavan as 
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Malabar Law— (ConfimMd). 
manager of its property and the gohedian of 
the minor members, then, in a Oonrt cit Iaw, 
it forms a Tarwad though popularly called a 
Tavazhi, and the inoidonts of tarwad property 
will appl> to it, and the plaintiff's suit mnet 
fail as the first defendant had no interest to b% 
attached and sold ic)» 

But if P and her descendants or her Tavazhi 
have not separated themselves from the maip 
Tirwad either by taking their share of the 
tarwad property or by renouncing thoir interest 
therein the mere fact that P and her descend- 
ants forming a Tavavhi have acquired property 
wilf not by itself dopruo the Karnavan, of hia 
rights or dischirago him of his obligations to- 
wirds them, and they will not, for that reason 
ilone constitute themselves into a Tarwad, 
with Its incidents of impartibility and uncon' 
trolled management by Karnavan. This pro- 
pert} will be come the separate property of the 
Tava/hi or members thereof, and the interest 
of the first defend int as in the case of an ordi- 
narv Hindu family, will therefore be liable to 
be sold 

But if any member dies without his interest 
in the Tivi/hi property being alienated during 
his life time then his interest lapses to the 
other members of the Tavazhi and cannot be 
sold (rf) 

But if tho property wis acquired solely for 
the benefit of P ind fust defendant, then the 
interest of first defend int in the property is 
li ible to be sold 

P and the first defendant must be treated as 
tenants in common ind first defendant does 
not tike the pi operty exclu8i\ oly (e) Ummanga 

V Appadurai Pattar 20 M.L J 208 = 5 Ind. 
Cis* 071 

AVHllF, C.T , and SANK ARAN NAIR, T. 

Itifnnicts —(a) 11 M. 258 , 23 0 670 (679), 
It. {b) 4 M. 150 R (c) 6 M H C 411 . 28 M. 

I 132 (ISO, 190) {d) 16 M 201 , 11 M. 258 , 2 T 
Kin. (e) 23 C 070. R 

(5J Karnavan — Fotmet mitdeclatinq posses- 
sion in favour of Tarwad — Karnatnn, a 
jiai ty — Right of hat navan to claim posses 
non in subsequent mit -Bes judioata 

In a prioi suit, certain members of a Tarwad 
sued to icco\or some properties from the mem- 
bers of a Tavazhi on the ground that the 
alienation was invalid, and a decrco was passed 
that the plaintiffs were to get possession on 
behalf of the Tarwad. The plaintiff, who was 
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VaUbav Law— (Con^mti^d). 
the Karnavan of the Tarwad and who was the 
thirteenth defendant in the prior suit, brought 
the present sipt, basing his claim on the former 
decree, and claiming possession as the only 
person entitled to represent the Tarwad until 
Regally removed b> the former decree holders. 
It was argued that his claim was res judicata^ 

Heidi that the cUim was not res judicata, as 
eio question was raised in the former suit 
whether the karnavau had forfeited his right 
to possession and that the present suit, practi 
cally based on the right create d by tlie former 
decree, cannot fail. Chelakote Ramakurup 
Y. Chelakote Bhekharakurup, 7 M L T 431 
= Glnd. Cab 268 

BENSON and KkisHN VSV\ AMI AlYAR 1 T 

(6) Malabar — Si&w it tin light— Docu 
ntent, eonsttmtwn of. 

In a kanom instiumeiit it wis stipulated 
that there will be no objection to the land 
being held by the kaitmvan oi the anaitdinvan 
as long as he 01 they shill live On its being 
contended that this created \ snsuaiam light 
in the tarn ad Hi Id that the woids as long 
as he or they shall live” are not eej uivalent to 
“ as long as the tai wad exists ” tnd that there 
was no sa^toatam right created by the doou 
ment Kolakott Kunnambu y Kottayath 
KUhakke Kovllokath Kerala Varma Yalia 
Rajah Avergal 6 Tnd Cas 397 

MlLLKU and JvRISIIN VSWAMI AIY\R, JJ 

(7) Malabar Jaw and Usage — Vambudiis 
of Malabai St If ccgmsitions of Vavi 
budtis, goterued by Hindu and not by 
Marinnakattayam lav 

The Kambudris of Malibir ire governed, as 
to self acquisitions b\ the Hindu Law as it 
prevails in Southern Tiidii except so far as it 
it shown to have been modihed by usage or 
custom having the force of 1 iw, the probable 
origin of the special usage being cither some 
doctrine of Hindu Law as it stood it tlvi datd 
of their settlement in Malabai though now 
obsolete, or some Alarumaxattayam usage. 
The self acquisitions of a member of a Nam 
budri illom do not lapse to the illonu Kola 
ihathal lllath Vishun Namhudri KaraaYan 
V Meloothedathll Ghulayakkan Akkamroa, 
6 Ind. Gas 683 M L T 98. 

SANKARAN NAIR and KRlSHNAbWAMl 
IYER, JJ 

Bs/erencea:— 26 M. 662 , 11 M. 157 (162); 
92 M. 861 , 2 Ind. Gas. 183 , 9 M.I A. 639 ; 

(P.C.). 81, B. 


Malabar Law— (CoitffNHitQv ^ 

(8) Makatayam df 

intereU of wotnen membere^ttdhm^ ^ 

The Makkatayam , tarwad oonsists of the male 
members only, and wonAn married into the 
family and ivomen born in the family but 
remaining unmarried have no community of 
property with the male members, but are only 
entitled to maintenance during the life time of 
the male members, and, aftoi the death of the 
1 1 st survivor, to inherit to his estate (a). But, 
in view of the contrary view taken by the 
Travancore High Court evidence was ordered 
to be taken as to the oustom. Karayana 
Pattar v Easwava Mangalath, 7 M L.T* 968. 
Benson and Krishnaswami Iyer, jj. 

Hejtuncii —8. A’s 765 and 766 of 1892; 8. 
\ 1821 of 1897, B , 12 T L R 46 ; 6 T.L.R. 
143 , 12 M L T. Journ.il, p 173, B. 

(0) Mai uinakl athayavi Law — Moplah tariond 
— C ubtoin—]\ a^fe of shtdhanam graivted 
to a man ltd iioman — Rights to claim 
finthei amount — Maintenance —^Woinan 
di stfi ting hi i family house — Clawi for sepa 
rati mnintinancc 

A married woman belonging to a Maruma- 
kathayam Nlnplah tarwad, to whom land was 
grantr das stndhanam, cannot claim grant of 
land of equivalent value, on the ground that 
the land originally granted has been wasted 
away 

A woman belonging to a Moplah tarwad and 
living away from the family house is not ^nti 
tied to claim separate mamtonanoo Mahoraed 

Hajee RUnhamma v Mjisa Hajee, 7 Ind. 

Gas. 320 

BENSON and AllDUB RAHIM, JJ. 

c 

(10) Valabai Law — A/atnfenaitce— Bnfe — 

Junior membeis — Karnavan. 

Ocdinanly the High Court will not interfere 
in i matter as to the rate of maintenance, 
especially when both the Courts below are 
agreed in hzing a certain rate. 

But in the case of a Malabar tat wad, the pay- 
ment to each member oi a sum little short of 
what 18 reserved to the Karnavan himself, 
cannot be justified. 

The Kar\icwan is not in the positkn of 
equal sharer with the rest. He has ^e lespoil* 
sibility and labour of management and haa 
to maintain a certain position In they^lllo 
estimation and before the authoKiwMU 
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F. |L IMttoii V. N.K. ChMtliftiiimft 

MUm kmmu Amma, 8 M.L.T. 448. 

ABDUB Rahim and krishna8w\mi 
Autab, jj. ^ • 

(it) Pulravakasam property ‘--Kamavanahtp 
•^Manayeitunt of properties — Seniqr ttta le or 
senior female. 

Tamashi properties are generally held by the 
• Ta/oashi \9ith. the incidents of Tarwad man 
agement, and it is the rule in Malabar that the 
senior male manages the Tarwad properties, 
though the earlier and original rule was managed 
by th«* senior female The older rule surMves 
in South Oanara and among the descendants 
of Royal families in Malabar. 

The inquiry as to custom in Malabar is 
generally an inquiry as to what is the law and 
not as to what is the usage. Much loss evidence 
than in cases in which the usage is opposed to 
■the well-established law of the country ought 
to be suffiiQient Kunhl RamaA v Kunhi 
Farvathl, 6 Ind. Gas 367. 

BBNSBN and KRISHN\SW\MI AIYVR JT 

(12) Marumakattayam haw — Gift to femrles 
— Exclunon of males — Stn Hothn. 

Where an instrument limited the descent of 
property to the female line and excluded msles, 
and also forbade partition lit Id that the gift 
was of the class known as stn sothu/* that 
the intention was that the propeity should be 
held by the female class jointly as a Taiazh% 
with manimakaftayam incidents, and that the 
estate given was one known to manimakat- 
ixLyam usage and, tbeicfore, not invalid Kun 
halikandeagath Pudiyapurayll Bivi Uraah 
Y. Knoth Cheriya|f Kutti, 8 >nd C^s. 567. 

COLIilNH, C.J , and PVRKRR J. 

(18) Malabar Law and Usage — 'Nlakkathayam 
tarwad — Rights of female members — IF7i«- 
thes fm^iales have community of piopeiiy 
teith male members 

QtUBre . — Whether a makhc^fhayam tarwad in 
Malabar consists of male members only and 
whether women married into the family and 
women bom in the family but remaining un- 
married have community of property with other 
male members, or are only entitled to mam 
ifeDanoe during the life-time of the male 
members, and, after the death of the labt survi- 
▼or, to inherit his estate. Narayana Patter 
'V ThethI Brahnanl Ammah, 8 Ind. Gas. 679. 
Bbnson and Krishnaswami Iyer, jt. 

lUf^reneee :--8.A. Nos. 766 and 766 of 1892 
and 8*A. No. 1821 of 1897 (ttnreported)^ R.; 12 
T.Za fi. 46; 9 T.L.R. 148. R. 


Malabar Law-i(CoaclKd04) . rfK 

(18-n) Malabar Tartoad-‘^Kan%amfk^'9^ 
ther mit for his removal lies^KampiA^ 
depriving separate members of tavaehi pf 
their property. • 

A suit lies for the removal of the eldest male 
member of the family from the position of a 
karnavan (manager!, \ karnavan, who hdl 
endeavoured to deprue the separate members 
of a tivazhi of their proper tv, ought not to bf 
allowed to remain in the position of a manager. 
Parvathi Kathllammah v Ramaohandra 
EJaman, 7 M.L T. 273. 

WVLLIS md MILLER, TJ. 

References . -29 M. 322 , 16 M. 201, R. 

(14) Parties governed by two systems of law 
— Succession how determined. See INHERIT- 
AN( L, No. I, 19 M L J. 736. 

il5) Agreement by Kiinavan — Suit upon 
agreement against his successor. Neoessity of 
joitidor of other members. See GlV. PRO. GODE 
(1908) No 46, 7 M li T 102. 

(16) Suit for declaiition that alienation by 
Kirnavan is not binding on the Tarwad — Gause 
of action, accrual —Knowledge or ignoranco c| 
plaintiff IS immitcnal m the absence of fraudu- 
lent conceilment. See CiV. PRO. GODE, 
(1882), No 62, 33 M 31 

(17) Death of diawee without endorsing the 
pro note in favour of any one — Right of mem- 
bers of the Tarwad to sue upon the note. See 
PuOMISSOUl NOTE, No 2, 3 AI L T, 86. 

(18) Decree against K tin ivan— Right of 
anandravan to ivoid the decree See GiV. 
Pro Code (1882), No. »0, 8 Ind. Gas. 435. 

Malicious prosecution 

Action for — What cnnstitntes — Complaint 
mt tie but no ptociss issued — Prosecution^ 

II ken comnit nces. 

To found an action for malicioub prosecution, 

• it is not enough, that a complaint should have 
^ bocn*Iaid before a Alagistrate. It is essential 
that the defendant should hive set the Magis- 
trate 111 motion and that prore^s should have 
issued. 

Until the issue of a summons or warrant, 
the piosecution could not be said to have com- 
menced. 

So, where it was alleged that a complaint 
was laid by A before a Magistrate, who there- 
upon sent the case to the Police for enquiry 
and report without issixing any process, held, 
an action for malicious prosecution does 
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Maliclouft proteoation— (Con<intiM{). 

lie againftt A. De Roiarlo v. Oulab Chand 

Roundgee, 37 C. 858-6 Ind. Cas. 877. 

* FLBTCHlgR, J. 

Be/ereiices ; — Yates v. Tlie Queen, (1685), L. 
R. 14 Q.B.D. 648 (661), F.; Throite v. Priest- 
nail (1897), 1 Q.B. 169, R.\ and Clarke v. 
Kstim (1884, 6 C. & P. 423) (28 B, 226, not F.) 

(2) Malicious prosecution ^ suit for — i2eaaon< 
able and probable cause, what is — Cowinc- 
timi in first Court — Acquittal in appeal — 
Plaintiff* what to prove-- Malice, inference 
of, from absence of reasojiable and probable 
cause — Prosecution originally not malicious 
may become so dumng pc'nde^icy — Circum- 
stances of suspicion — Question of absence 
of reasonable and probable cause, is mixed 
question of fact and law — JAmitatim — 
Bengal Municipal Act (IIT B.C, of ISSi) 
S, 3b3» 

The fact that the plaintiff has been convicted 
by a oompetont Court, though he may subsc> 
quently have been acquitted on appeal, is evi- 
dence of the strongest possible character, if 
unrebutted, against the plea of want of reason- 
able and probable oause (n). 

But if the conviction at the original trial 
has been procured by the defendant by false or 
fraudulent testimony, or other unlawful means, 
and such convict iou is subsequently reversed 
by a higher Court and the plaintiff is acquitted 
and discharged, the fact of conviction ought 
not to be treated as conclusive proof of 
probable cause. 

Reasonable and probable cause is an honest 
belief, based upon a full conviction founded 
upon reasonable grounds, in the existence of a 
state of circumstances, which, assuming them 
to be true, would reasonably lead any ordinafily 
prudent and cautious man, placed in the posi- 
tion of the accuser, to the conclusion that the 
person was probably guilty of the crime 
imputed (6). 

In a suit for compensation for malicious 
prosecution, before the plaintiff can succeed, 
ho must establish that the prosecution was 
both without reasonable and probable cause 
and malicious (c). 

The mere absence of reasonable and probable 
cause does not justify the conclusion, as a matter 
Of law, that the prosecution was malicious, 
though it is quite conceivable that the evi- 
dence, which is sufficient to prove absence of 
reasonable and probable cause, may Also 
eiStablish malice (d). 


Xallelotti pfOMeatloo-->(Coi»ff»ifeii). ' ' 

A prosecution, though in the outset noli 
malicious and commenced under a bond ftdr 
belief in the guilt of the accused, may never- 
theless become malicious dn any of the stages- 
through which it has to pass, if the prosecutor, 
having acquired positive knowledge of the in- 
nocence of the accused, perseveres male animo' 
in the prosecution with the intention of pro- 
curing per nefas a conviction of the accused. 

Circumstances of suspicion cannot be treat- 
ed as evidence of reasonable and probable 
cause as a defence to an action of a malicioua 
prosecution (e). 

The question of the absence of reasonable 
and probable cause or the presence of malice, 
is', a mixed question of fact and law ; and> 
whether, from the facts found, absence of 
reasonable and probable cause or presence of 
malice can be inferred, is a question of law for 
determination by the Court alone (/). 

Where the decision of the Court in the 
Criminal proceedings in favour of the plaintiff 
was given on January 3, 1905, the notice on 
the defendant Municipality was served on 
November 29. 1905, and the suit for malicious* 
prosecution was commenced on January 4, 
1906, and it was found that the act of which 
the plaintiff complains was done in good faith 
and that there was reasonable and probable' 
cause for the criminal prosecution : Held, that 
the suit was clearly barred under S. 368- 
of the Bengal Municipal Act. Shuma Blbi Y. 
Chairman of Baranagore Municipality, 6 
Ind. Cas. 675. 

MOOKffcRJEE and CARReIuFF, JJ. 

References :-ia) 10 W.R. 439; 13 W.R. 276; 
relied upon, (b) 8 Q.p.D. 167 ; 61 L.J. Q.B. 
268 ; 30 W.R. 546 ; 46 L.T. 127 ; 46 J.P. 420 ; 
10 Q.B. 262 , 74 R.R. 287 ; 16 L.J.Q.B. 168 ; 6- 
Jur. 346 ; L.R. 6 Kx. 329 ; 25 L.T. 337 ; 40 L. 
J. Ex. 201 ; 24 Ar363, relied upon, (c) 11 B.L. 
R. 321 ; 17 W.R.28 3 : 11 A.C. 247 ; 65 L.J.Q. 
B. 457 ; 56 L.T. 63 : 50 J.P. 659, F. (d) 10 C. 
W.N. 263 R. {e) 28 B. 226 ; 6 Bom. L.R. 940,. 
R. (f) 7 H. and N. 56 ; 30 L.J. Ex. 389 ; 7 Jur. 
(N.8.) 861 ; 4 L.T. 805 ; 9 W.R. 808 ; 18 Q.B. 
370 ; 21 L.J.Q.B. 266 ; 16 Jur. 886 L.R. ; 4 H. 
L. 521 ; 39 L.J. Ex. 177 ; 23 L.T. 269 ; 19 W. 
R. 9. R. „ 

(3) Suit for damages— Small Cause Courh^ 
Jurisdiction— Appeal. 

’ When actual pecuniary damage is s&owtt to* 
have resulted, at suit to recover damages^ for 
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HMtolooi pvoieentlaB— (Con/MtiMd) 
iiuilioioiia prosecution la within the jurisdiction 
of a Small Cause Court (a) 

When a Judge inveate;^ with small cause 
junsdiction tries a sxdall cause suit under his 
ordinary jurisdiction, the oharaotfi of the suit 
18 not thereby altered and the decree la not 
appealable (b) Subbe Gowda alias Chenae 
Gowda V Muddugallaohari 15 :m G C.R 154 
STANLEY ISM\Y, C J , and KBISHW KAO 
J 

References —(«) (1900) V Mys OCR lOt 
*(1880) 5 Cal 926, and (1897) 10 All 49 r 
(h) (1900) 25 Bom 417 . and '1903) 5 Bom 
LR 398, F 

(4) MahcxoiLb in iscuition — Complaint I iid 
but no ptou^ss issued — Cause of action 

Where, in i suit for malicious piobccution 
the plamt stated that a complaint had bcou 
laid by the defend in t igamst the plaintiff be 
fore a Magistrate, who sent the cast to the 
police for mport, and who iftcr receiving the 
report refused to issue pioccsb on the ground 
that the case wa<a i Civil one • 

HMt that the plaint disclosed no cause of 

action (a) Golap Jan v. Bhola Nath Khetry 
7Ind Gab 255 
PUGH J 

Refeienccs -(a)J7C 35S GInd Cas 877 
F 

(5) WlietJiet the name of a paititiUai poson 
should appeat as pyosetiUor in cas< s if 

It IS not necossir} foi t, cise «f malicioiib pro 
secution that the n!biiie of a piiticular peison 
should appear as that of the prosecutor The 
question is one of fact, whether the defend int 
did substantially act the pait of pio^ecutoi 
even though it was the police th it form illy pro 
secuted If a piosecution is re illy initiitea by 
the defendant and he keeps himself in the hick- 
ground leaving it to the police to hive the 
formal conduct of the case, or even if, prosccu 
tion having been originally scirted by the police, 
the defendant subsequently assumes the conduct 
of it, he must be deemed to be a prosecutor for 
the purpose of the action for malicious prosccu 
tion Tammala Nagabushanam v. Madunuru 
Venkataratnam, 8 M L T 242 ^ 

BBNSbN and KRlbHN\SWAMl AIYAR, JJ 
Reference -30 A 525 (63i), R 

( 0 ) 8mt for-^Esmihala---^lalC’~-Burden of 

proof. 


Maliolooi pvoaaantloD— (ConcfttdscQ. 

The plaintiff must show, first, that be was 
prosecuted , secondly ^ that the prosecution de- 
termined in his favour, thirdly,^ that it was 
without reasonable and probable cause and 
fouy tlily that it was malicious 

Malice 18 not to be considered m the senne df 
spite or hatred against an individual, but of 
mains animus and as denoting that the party 
IS actu itod by improper and indirect motives — 
(a). 

It is nocessarj to prove m ilicc in addition 
to wint of reason iblc and probable cause, and 
the (HUS of proving both ebbcntials lies on the 
pliiiitiiT K.B Banurji v Port Commission 
ers, S Ind G is 45S 
Robinson j. 

Jujanuis “(u) 5 Band Ad 588 it p. 596 2 
N ind M JOl J L J K B d5 hel. 24 A 303 
AWN (1902), G2 V 

(7) Pcrmin ition of proceedings See LlMI CA 
llON Ai 1 (MYSOHJ ) No 4, 16 M 0 C R 
219 

Malikana 

Person entitled only to — Right to pre emp 
tion bee 1 Kb 1 Ml TION N 30 7 Ind Gas 
70 

Maps 

(1) link A lip — Survey mip — Evidentiary 
valu See V( r W Ol 1891 (MURbHIDABAD), 
No 1 GInd Cis 392 

(2) Louiidiiy — Thak oi bUivty map — Pro 
sumption bco BOUNDARY, No 2, 12 G L J 
210 

Marjpiage 

(1) — of i Hindu b idri with a Christian 
woman onverted to Hinduism -How far valid 
— M image according to usigc -Marriige recog 
/iizcd b> community is Vilid — Vilidity of — 
MarriUge opposed to usage validity of — Effect 
of non obbcivancc of ceremonies prescribed for 
See Hindu LVW(MlRKl\Gb), No 1, 7M L T. 
17 

(2) Pre«*umption of from long co habitation 
— Nature of presumption See LEGITIMACY, 
No 1, 14 G.W N 690. 

(8) Marriage, breach of promise of— Procur 
mg of — Malice, effect, of — Mother procuring 
breach. See CONTRACT, No 2, 7 M L T 394 

(4) Meaning of dissolution of See Beb 
JUDICATA, No, 8, 59 P W R 1910 
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Marrlafa — IConolttdeSi. 

(6) Unreasonable expeneoe incurred on, of a 
life tenant — Legality. See OUHTOHS (PUNJAB- 
ALIENATION)*, No. 10, 71 P.W ,B. 1910. 

(•) — botwcen persons of difiorent castes-^ 
Marriage o£ persons of hybrid caste— Validity — 
JKSeot of recognition by family. See HINDU 
LAW (Marriage), No. 5, 13 O.G. 375. 

Matter and tor van t. 

(1) Contract of sen' ice — Deposit of security 
— Deposit made v)Uh a third person under 
the vwster — Servant dismissed from service 
— Cosh balanrc with the servant — Servant 
asking the master to recover- the balance 
from the deposit — The jwrson holding the 
deposit acknowledging the dejiosit held on 
master's behalf — Notice of assignment to the 
person — Master failing to recover deposit — 
Suit to recover balance from the servant — 
Debtor and cs'editoi\ 

The plaintlfl, the Maharaja Scindia of 
Gwaliar, appointed the defendant on the 28th 
of January, 1807, as an agent at Poona to 
supervise the estate.'* which the plaintiff posses- 
sed in the Bombay Presidency. About the 
time of his appointment the defendant deposit- 
ed a sum of Rs. 3,000 as security with one 
Apto, a First-class Sardar of Gwaliar. In 
October, 1896, Apte passed an acknowledgment 
stating that he hold Rs. 2,982-15-11 in 
deposit for the defendant and was to retain 
the same in his custody as long as the defend- 
ant occupied the agent’s position. The 
defendant was dismissed from the service in 

1901 ; and on the 9th Pocomber of that year 
he furnished accounts to the plaintiff’s new 
agent, which showed that a sum of Rs. 3,1.30- 
15-4 was with the defendant as cash balance 
of the accounts. When ho gave over the 
charge to the nc\\ agent, the defendant gave 
to the latter a letter authorizing him to reco- 
ver the balance due out of his deposit w’itk 
Apte, to whom also he gave notice of the 
assignment. The plaintiff filed this suit in 

1902 to recover from the defendant the amount 
that may be found due from him on taking 
accounts. Apte died in 1905 during the pend- 
ancy of the suit. The Subordinate Judge 
took the view that the money was held by Apto 
for his security as the guarantor of the fidelity 
of the defendant, and that the deposit was not 
made at the plaintiff’s desire or with his 
cognizance or knowledge. He, therefore, held , 
that the plaintiff was entitled to repovex 
Re. 8,901-14-6 from the defendant. On appeal : 


Vaslav and Mryant—(OoneZ«ded). ' 

Held^ (1) that the defendant, by diredlinip 
the plaintiff’s servants to apply virtually tiba 
whole of the deposit in satisfaction of the 
balance due on the agcAoy account and by 
giving notice of this direction to Apte, had pul 
it out of his power to deal with the deposit in 
any way and had passed the property therein 
to the plaintiff ; 

(2) that as Apte was shown to have had the 
money ; to have been in communication withi 
the plaintiff about it ; and to have offered to 
pay it to the defendant if permitted to do so 
by the plaintiff, he would have had no answer 
to a claim .b^- the plaintiff fortified by the^ 
defendant’s letter of assignmeht ; 

(3) chat, as the money was held by Apte as 
a stake-holder and was validly assigned by the 
defendant to the plaintiff in satisfaction of the 
balance duo on the agency account, being the 
purpose for which it was agreed to be held by 
Apto, and as thu plaintiff, having been able to 
recover the amount so assigned, neglected to do 
so, was chargeable with the amount. 

It is a well- recognised principle that, where 
a creditor has the control of a security, he is 
chargeable with what he might have received 
from it but for his wilful default {a), Oanpat- 
rao Balakrishoa Bhlde v. H.H. The Maha- 
raja Madhavrao Sinde, 12 Bom. Ij.R. 780. 
SCOTT, C.J., and BATCHEIiOR, J, 

References : -(a) (1824) 1 S. and S. 581 ; 
(1878), 8 Ch. D. 424 ; (1803), 32 L.J.C.P, 266 ; 
.and (1878) 3 C.P.D. 330. 

Maxim. * < 

(1) MaHiii — Actio peraonalU moritur cum 
persona — Apidicability of the maxim — 
Contractual liability — Tort — Master and 
servar* — (iovernment employing a shroff' 
to pass Bab^shai coins — The shroff passing 
Shikkni coins instead — Mint officers acceid- 
ing the coins'— Kstoppcl, acquiescence or 
ratification by Ooi'ernmeni — Loss to 
Gcrernment — Measure of damages. 

A shroff was appointed by Government as an 
expert to pass Babashahi silver coins, on the 
ocoasion of withdrawing the Babashahi cur- 
rency. The shroff worked for about a month, 
during wl^ich ho accepted, and passed as* 
Babashahi 12,170 Shikkai coins. Those coins 
were finally passed on to the mint. The Shikkai 
coins had long before that date •ceased to be 
current and had only bullion value. Government' 
having alleged that, by the shroff’s aelion, tiiey 
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sttQerad « loss of Bs* 1,768-10-1, the shroff paid 
them a sum of Rs. 1,095. Government, how 
ever, being of opinion that they still suffered a 
loss of Bs. 663-16^ by* the Shroff's action, 
hied a suit to recover the excess from him. The 
shroff filed a cross suit to recover Bb 1,095 
which he alleged were wrongfully recovered 
from him. The District Judge dismissed both 
■ the suits, holding that what Government re 
co%ered fiom the shroff was a full measure 
of compensation of their loss Both paities 
tppealed to the Kigh Court louring the 
pendency of the appeals, the shroff died and 
his son was brought on the record as his legal 
representative 

Held (1) That the maxim ** lotto pei son ills 
jnoftiut cum persona ' had no application, sinci 
here the action rested on an obligation implied 
by law As the shroff undertook to p iss (>til> 
Babashahi coins, it was an implied term of 
the contract that, if ho passed any other itid 
Croveromeut suffered loss he should m ii it 
good (S 2 T 1 , Indian Contract Act) 

(2) That the fict that (jrovernmciit kept md 
h id the benefit of the Shikkai coins, did n< t 
by Itself raise any presumption of either estop 
pel or acquiescence or latification 

(S) That the Mint officers were ig( nts of 
(Toveroment to receive Babash ihi coins the> 
weie not agents to contract for and on then 
behalf in the matter Pheir ictiou c ould tie t 
bind Government, except so fir as (rovernment 
had derived benefit from the action of the Mint 
officers That benefit made them liable only so 
far that it was to be taken intjp account m mca ^ 
suring the damans foi the loss sustained b} 
Government in consequence of the shiol! s I 
doiiation from the directions given to him iiid 
the purpose of his employment 

(d) That m estimating the loss to Govern 
ment only the bullion value of the Shikkai j 
coins must be taken into account « 

Nominal damages are illowcd only where 
there is failure to prove any appreciable damage 
in fact 

The application dt the maxim ^'artw tei 
bcmaliH inorttur cum pet sona is limited to ic 
tions in which remedy is sought for tort, ot for 
something which involves, at any rate the 
notion of wrongdoing It does mot appl> to 
actions in which compensation ib claimed for 
iniury to property on the strength of an express 
or implied contract. It is not only where there 
18 an express contract that a suit, grounded on 


Maxim— (Cancfttdsd). 

some default of the person whose repreaentatiTa 
18 sued, can be maintained , but if the position 
of the parties was such that the law of KngUiid 
would imply a contract from that position, then 
I on assumpsit the executor might still be held 
hible There are many cases where an notion 
I can be brought upon an obligation implied kijr 
law in consequence of the position which the 
parties h ive imdertiken to one another Chunl- 
lal Ishwapdas v The Secretary of State, IS 
1 Bom Ii R 769 

1 • 

CllWDVV AIIK Vll and lltATON, JJ 

Medical certificate. 

(1) When iduiis ible in evidence See 
I Hindu i vw (\doi iion),No 8rt,8Ind Gas. 
7U 

Melcharatn 

M tlaba J m — AIclcli \i ith --JUceipt of 1 ents 
fit ( ici tioi li ( iji m s— Validity of melcha 
rath — h((t ( J litmtalu n, 

Wherr^ iIk delendiiits hM\c been m receipt 
of I cuts lb i( kh u ith im s for more than twelve 
ytiib luli th it the pi ii 11 tiffs are barred f 16m 
disputing ibc \ iiidity of the nulchtnath Ram 
Naip y Pannaogat Chandu Kuttu Nair, 7 M. 

] 1 181 

Ll NSON llld A1 v1sHs\S\\ VMI AHER JJ. 

It ft I n — J Al 244 Iti I i n 

Merger 

( 1 ) Mift/ei D cti LIU if- Ma qoi not poaafible 
hen ill aUl bt pn judicial to the pel son 
in aJ o H b th i ighis arc vi sted — Suit for 
tstabli I unt of unde 1 pi mietaty 
Junsiicti n — liont — Ut (Oudh), S lOSt 
01 ( 10 ) 

7 cbt lined i decree foi under proprietary 
ri,^hts in h ind A two h imlets of a village A 
C it tlu settlement Phu Paluqdar mort- 
gaged the liluqi to the AlJihabad Bank in 
188 1 She died in 1SS8 and the estate was in 
heritod by In 1899 m execution of a money 
decree ill tlic rights of Ii in the hamlets S 
and A were put up for sale and purchased by 
pi imtiff who ilso obtained possession In the 
same year tbc Allahabid Bank brought a suit 
on its mortgage and ob^’dined in February, 
1907 a decree foi sale of all the rights of the 
deceased mortgagor in the estate at the date of 
the mortgage The defendant respondent pur 
chased the village KG in execution of the 
Bank's decree, took possession and disposses- 
sed the pliintiff This was a suit by the 
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MergBr-^lConciuded). 

plamtiil for posspsBion and establishment of 
his under-propnetary rights m the two ham- 
lets 

c 

Heldt that ore estate will not be held to 
have merged in another, whcio the merger 
would be plainly prejudiciil to the peison in 
whom both estates ire vested 

Applying this piinnplc to the cisc, In Id^ 
that the undf r propi 1 C t try rights in thc->e 
hamlets did not p to the rc spoiicUnt it the 
execution salf {n) 

JhMy further th it the Miit wi in r« ility 
one not so much fm tlic iceovc»> of oc upiney 
land from whu h tn uiidi i pioprutoi ha'ibLcii 
dispossessed, is for cstiblishinciio of the rights 
of the appclliiit is urdt 1 pro 2 }n(fci ind there 
fore the suit was not b tried bv S 108 cl (10) 
of the Oudh Rent Ad (/) Mata Prasad v 
Razawand Singh, 1 J O 0 30 (B) 0 In 1 Gas 

446 

Chamii It, f.( and PlirC.oi I \ j ( 

Refer dices — (a) HOC IS 3 D nid Donht 
ed, 12 O C 07 n (b) 12 0 C <)0, D 

Mesne profits 

(1) Mesnt piolits a^^issuunt fj U untie 
^nle —Kneumhunu ( (i und t tuiuu if ipso 
f VC to avoided —Joi it and stiual li tbihttf — 
Joint toit feasois lidi/itifij In u a si #/ 
one wronq dot t ij it It ists all — Dot ti iiu , 
avplicabilitif — Sphttinq up tlanns — Joint 
dectctf if can bi pa^^s I 
An encumbrimc or under tenuic is not 
ipso facto avoided b} the silo of incstitc foi 
arreirs of revenue, ind is inly liiblc to bo 
avoided at the option of the pure h isci at such 
sale The liw docs not require in> notice is a 
necessary preliminir> to i suit to avoid in 
under tenure, but the optiuii of the purchi er 
may be exercised by thi institution of a suit 
within the time allowed b> liw (ci) 

Whore no notice wa^. given by the pan h isei 
before the commciKcmeiit of the suit for 
ejectment, the tenure or onrunibiante was not 
annulled till the dito of the iiistituti in of the 
suit , for the pcimd intecedent thcicto, the 
auction purchaser is entitled only to such sum 
as represents the rent pa\ iblc by the tenure 
holders of the fiist degree. A decree for this 
sum can be made onlv igain^t such of the de 
fondants as held the tenure directly under the 
defaulting proprietor, ind not against all the 
tenure-holders jointly and severally 
The liability of wrong doers m tort is, as a 
general rule, joint and several The rule of 


Maine proflta— (Con^mMd)* 
joint liability is xnapplioable where the general 
principle that, where acts of several persons, by 
design or by conduct tantamount to oonspimcy, 
contribute to the commiss^n of a wrong, they 
aic jointly liable i«- not applicable Hence 
the tenure holders of different grades (defend- 
ants) who held possession of the property under 
the defaulting proprietor till the purchaser 
(plaintiff) in ide his election and who had not 
combined oi conspired to keep the purchaser 
out ot possession, are not jointly and severally 

1 ) ibic fur the mesne inofits which must be 
ippiitioiicd icoording to the liability of the 
various defendants i e , according to the share 
of the profits intercepted b> each defendant. 

\ lelpisp of one without any intention to 
role ISC the other joint tort feisors, but only as 
a p 11 till sitisfic turn discharges the other only 

2) 10 tanto (b) 

rhe doctiine thit release of one joint tort 
fpi'^ot o2)cLitch IS a iclease of all, applies only 
III L iscs jr)int liibili^^y ^ 

Where the plaintiff h is released some of the 
wiong doers from liibilit>, his claim against 
the others has boi n split up by his own c onduct, 
ind (onscquently a joint decree oannot be 
pissed igainst ill the defendants (c) Ram 
Ratan Kapali v Aswini Kumar Dutt, 11 
C L J j 03=G lud Gas 69 = 14 G W N. 849 
j1 C 569. 

MOOKLIUEI. ind TEUNON, JJ. 

liefutnits — (n) 9 0. 683, 2 OWN 229, 
J1 C 393 . 6 G L J. 472 (484), B. (6) 8 W R 

132, R (() (18G3),2 Hay 299, If 

• ( 

( 2 ) C P C. (Act XI\ oflHS^U S, 580 — Suit 
for mestu piofits — ^ aluation of claim bif 
plaintif) — No leaif as.Ked to inctease valua 
lion— No offci to pa 12 additional Court fee 
— \ aim f suit, what to be taken as— Cow t 
Fees Act (VII of 1 H 70 ), Ss. 7 , llSuits 
\aluation AJt (VII of 18 S 7 ) S. 6 — Cttil 
L ourts Act ( XII of 1887 ), S HI. 

Ill a suit for recovery of mesne profits, the 
plaintiff valued his claim at Bs. 300 for the 
purposes of ascertammon£ of the jurisdiction 
of the Gourt and the amount of the Court-fee 
payable. lie stated that, if the amount of mesne 
profits was found to be greater than Rs 300, he 
might be awaided a decree for the excess amount 
after payment of additional Court-fee. A 
Commissioner was appointed to ascertain the 
rates at which rent was payable in respect of 
the different classes of land. He submitted 
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Matoe proflia — iCotUmtted). 
his report that if the mesne-profits were assess 
ed at a oertam rate, the plaintiff would have 
been entitled to a deoree for Rs 580 But th< 
plaintiff made no a^phcsitioD for the amend 
ment of the plaint nor did ho ask for leave 
to increase the valuation of his claim or offei 
to pay any additional Court fee. The firs 
Court gave him a decree for Rb 223 and ho 
, appealed to tlFe Sub Judge and valued his appes, 
at Rs 857, that is, the balance of Rs 580 The 
appeal was dismissed and tho pi un tiff hied 
second appeal 

Ht^ld thit the mere c ircimistancc th it the 
plaintiff chose to v ilue his ippe il at Rs 357 did 
not show that the value of the suit was raised to 
Rs. 580, for such an iltcration could not be m idc 
Without a proper application to the Couit m 
that behalf, ind even if such in applic ition 
were made it could not be grinted unless the 
plaintiff p lid the ad lition il Coui t fee ind th it 
consequently the v il le of the suit must be 
taken to be Rs 300 and the second appoil wis 
incompete^ Kali Kama! Maitra v Fazlur 
JRahman Khan Chowdhry 7 lud Ois 77S 
MOOKKKJbl^ indSTIVUl I 1) Dl\ Jl 
References —llC 160 Iltl n 34 C )54 
6 C L J. 255 , 11 C W N 1133 (P B ) Jv. 

(8) Otder as(ei taiiWK) m(sne pt f ts — P vet 
of appeUato C< vtt ti odd tnUrtHt* 

Where the lowei Couit s older isccrt lined 
the amount of mesne profits but did not iwiid 
interest the ippellito Ccurt his no power to 
allow interest Muthu Subrahmania Chettiar 
V. Muthu Yaradarajulu Chetty, 8 ^1 L L 
36G , . , 

WALLIB ind h.RlSH\lS\\ AMI lYFH JJ 
References — G C L J 4G2 7 33 C 29 73 

( 4 ) CP.C {ictVofUOb) <) \L1II Li 1 
Cl ( 4) — Claim for mtsne ptofits — (hdet of 
temand by appellate Cowl — Appeal 
against order of temand loliether lies — 
Promncial ^mall Cause ( ouifs Act (IX of 
JSo7)f Sch II Cl il jectmentdecriL — 
Claim for mesne pt opts after dcuee — 7* nm 
of action — Damages ft r trespass — Limita 
turn Act {XV of l*i77) Sch II, Iris 39,109 
and 190 

Plaintiff, who obtained an ejectment decree 
against defendant sued him for mesne profits 
The first Court dismissed the suit as barred 
On appeal the District Judge Jield it was in 
time and remanded the suit for disposal on the 
merits. On second appeal to the High Court : 
58 


Maine pvollti— (Confinued). 

Held (1) that, as the daim for mesne profited 
18 exempted from the cognizance of the Small 
Cause Court under ol 81 of Sch II of the 
Provincial Small Cause Courts Act, and an 
appeal would have lam if the suit was decided 
on the merits an appeal lay to the High 
Coui t igaiDst the order of remand • 

(2) that the suit w is not governed b} Ait 
109 of Sch II of the Limit ition 4ct but being 
in the nature of an action for damages foi 
trespiss Vrt. 89 applied to the case Rama 
sami Reddi v Authi Lakshnii Ariimal, & Ind 
Cib 162 

AUDUll RAHIM and KltlSIlWSWWl 
lYl R, JJ 

Htfetencts —27 LA 111 it p 124 27 C , 

11 W R 25 11 W R 83 2 13 T R A C G7 

12 C \VN 650 A 21 6 413 \ot Appi 

(5) Misnept jits — 7 intlnbihty of zemindat 
an I tenute holder — Dispossession — Cnm- 

/ in iti n 

A pi nut illeged thil the dispossession wis 
in ict )f the tenure holders ind the landlords 
were n t illejcd to hi\c tal eii inypart in the 
1 respass It was found th it the landlords were 
ogni/ lilt ( f the itteinpt ot th» tenure boldcis 
to dispos ess the pi iintiff 

IJfll thit unless it IS ostallisbed that the 
1 indloids e >ml)ined with the ttnure holders in 
dispossi ssing the pliintiff tho> f innot be made 
jointly iiid sever illy li ibU for the mesuo profits, 
iiid unless eombin ilion IS proved the liibility 
will hive to bo ipportioned ind that in the 
present Lise the lo wis no such combination 
Saliinullah v Bib Sundari s Ind Cas 707 
MOOKI R n 1 ind COXE J J 

Riftteiets — 0 Ind Gis 6J 37 C 559 11 
C I* 1 >0 11 C W N 849 Rd on 

(6) Me nc pi / ts— inU cedent to suit ani 
pendente lito — hn isdic^wn of Court — 

Im uni 1 hen eiccids Couit s pecuntaiij 
/ui I di tv. n — Com se U f Alow CPC 
( Ut \IV of Ss 311 31 ^-Bengal 

Civil Comts ict (XII of 1S87), S 18, et 
se<i 

Mesne profits inLecedeiit to the suit and 
mesne profits pindtnte lite stand on very 
different grounds As regards the 1 itter thcie 
IS no cause of action at the time of the com 
meiiCement of the suit and it is only by means 
>f statutory provisions framed with obvious 
lurpose of shortening litigation, that they can 
bo awarded in the suit even though they acorued 



w 


THE IMDBSX, mO. 


Mwie pvotLU-~(Continuid). 
subsequent to the institution of the suit. A 
Munsiff cannot entertain the application lor 
investigation of mesne profits pendente lite, 
when the claim is laid at over Ks. 1,000, and 
the proper course to follow in such a case is to 
direct the return of the plaint, in so far as it em> 
iiodies a prayer for assessment of mesne profits 
pendente fife, for presentation to the Court of 
the Subordinate Judge. 

But mesne profits antucedent to the suit have, 
on the other hand, accrued before the com- 
mencement of the suit, and the amount can be 
mentioned approximately. When, therefore, 
.a plaintiff institutes his suit for possession and 
mesne profits antecedent to the suit in a Court 
of limited pecuniary jurisdiction, he may be 
rightly deemed to have limited his claim to 
the maximum amount for which that Court can 
entertain a suit. Tn such a case if the plain- 
.tiff subsequently, puts forward a claim in excess 
of the jurisdiction of the Court, ho may 
justly be required tn remit the excess, because 
he has, with his eyes open, brought his suit dcii- 
borately in a Court of limited pecuniary juris- 
diction. Bhupendra Kumar v. Puma Chan- 
dra, 8 Ind. Cas. 81. 

MOOKKRJEK and TKUNON, J.I. 

References I Tnd. Cas. 86 ; 13 C.W.N.493 ; 
0 C.L.J. 367; 5 M.L.T, 360, F.; 7 Ind. Cas. 385, 
dissented from, 

(6-nj Appeal to Privy Council — N'aluatioii — 
Addition of mcsn.e profits. See AppeaTj TO 
Privy COUNCIIj, No. 4, 14 C.W.N. 872. 

(7) Pre-omptor not entitled to, in execution 
of decree. See Pre-EMI*TION, No. 26, 6 Ind. 
Cas. 648. 

(8) Claim for, between date fixed for rodemp- 
tinn and actual date of delivery of property — 
Whether separate suit maintainable. See 
Mortgage (Redemption), No. 13,6 Ind. 
Ccis. 336. 

(•J) Future— from date of plaint, whether 
* Court-fee payable for. See COURT Pek8 .Act 
(VII OP 1870), No. 12, 20 M.L.J. 98. 

(10) Execution of decree— Assossmoiit of — 
Decree for -Not proceeding . in execution — 
Res yudicrifa— Remedy open to defendant. See 
ClV. PBO. CODE (1882), No. 19. 6 Ind. Cas. 
387. 

(11) Application for assessment nf, nature of. 
[see GIV. PbO. Code (1882), No. 174, 5 Ind. 
^Cas. 272. 


Msasg profits— (C onoIimM). 

(12) Redemption ol Ksnom mortgage 

to mesne profits from date’ of suit. See (AOT 
I OF 1900) MAIiABAB COMPBKSATION FOB 
Tenants Improvements, No. 1, Bind* Oaa. 
889. ^ 

(13) Order allowing, topre-emptor — ^Decree- 
Appeal. Sec ClV. Pro. code (1908), No. 

44 P.L.R. 1910. 

(14) Suit for— S. 47', O.P.C. (1908). See ACT - 
IX OF 1887 (Prove. S.C. Courts), No. 2, 7 
Ind. Cas. 487. 

(l4-a) Cause of action for — When arises. See 
Court Fees Act, No. 18, il C.L.J. 641. 

a6)-in S. 2(12), C.P.C. (1908). include 
interest thereon. See MORTGAGE (REDEMP- 
TION), No. 11, 5 Ind. Cas. 529. 

(16) Suit for possession — Subsequent suit 
for — not barred. See CIV. PRO. CODE (1908), 
No. 101-tt, 8 Ind. Cas. 445. 

Mineral rights. 

See UN DRu-(j ROUND Rights, No. 1, 14 
C.W.N. 746. •• 

Minor. 

(1) Cr.Pro. Code, Act V of 1898, 8. 49i— 
Tfabeas Corpus — Minor's capeunty to hiivd 
himself by contract — Whether action lies 
against minor for breach — Contract with 
guardian — Remedy on breach — Parental 
authority — Delegation— Wheihet' revocable 
— Power oj Court to revoke — Welfare, 
meaning of the term. 

Where the defendant had no personal inter- 
est in the children whom the plaintiff sought 
to be delivered up to himself, or iu their servi- 
ces, and no right to their custody, and where 
the only object of the defendant was to send 
back the children to^thoir parents or natural 
guardians, the proceedings should bo treated 
as on Hnbe s Corjyus under S. 491, Cr.P.C. for 
the purpose of determining the custody of the 
children. A miAor may bind himself by a 
contract of apprenticeship, if it be for his bene- 
fit, but no action will lie against him for fail- 
ing to :^rvo as such. If suoh a remedy is- 
desired, it is necessary to get a oovenant from 
the guardian on which the guardian himself 
may be made liable {a). 

The delegation of parental authority is revoc- 
able at any itime, and it is the duty of the* 
parents and guardians to revoke it, if used to 
the detriment of the children. It is also open 
to the Court, within whose jurisdiotion the* 
children are found, to revoke it at wy time* 
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Wau~‘Wontintu^. ^ 

if Ati£8oi6nt cause be* showu for interference, 
especially when the parents have it out of their 
power to interfere themselves for the protection 
of their children by unding them touring round 
the world in the custody of strangers. 

The main oonsideration for the Court to be 
acted upon in the exercise of such power is the 
benefit or ** %elibre ” of the child. The term 
** wdfhre '* must be read in the largest possible 
sense (6). A.H. Pollard v F.Rousse, 8 M.L.T. 
47=6 Ind. Cas. 754 = 33 M. 288. 

Wallis* j. 

neference8 :—{n) (1890) 43 Ch.D. 430, li. (b) 
<1883) 2 Q.B. 232 (248J; (I893j I Ch. 143 (148); 
(1838) 4 A. & E. 643 and (1899) 1 Ch. 719, R, 

(2) Minority, raised /or the first time 

in appeal — Remand— V ax parte decree set 
aside — Civil Procedure Code (^U7 AVI' of 

S. 208 — Suit tried de novo. 

A brought a suit on mortgage again.st B, C, 
L and S* A decree was passed, against which B 
and G apj^^aled and A preferred an objection. L 
and S, however, were not parties to the appeal. 
The case was remanded. The Court of iir.st in- 
stance again passed a decree in favour of A 
• against all the defendants, the decree being ex 
parte as against L and S. S died, and so J, the 
representative of S and L applied under S. 108 
C.P-C., 1882, to get the decree set aside. The 
ex parte deeree was set aside and a fresh decree 
was passed. L and d appealed. In appeal for 
the first time, they raised the plea that S was 
minor at the time of the execution of the 
mortgage : 

Held, that th^- could noi^ nisc the plea of 
minority at that stage. * 

Held, further, that, after the ex parte decree 
was set aside, the who^e case was rc-opened as 
against the applicants under S. 108, and the 
case had to be tried de "novo, Musamat Jey 
Devi Y. Mahadeo Prashad, G Ind. Cas. 373. 
Stanley, c. j., and Bankrji, j. • 

(3) De facto manager's poicer to biiuL minor's 
estate — Bona fide encuvt bra ares. 

The right of a bona fide encumbrancer, in 
whose favour the de facto manager of a minor's 
property has created a charge on the minor’s 
lands, honestly, for the purpose of saving the 
estate or for the benefit of the estate, is not 
afiected by the want of union bf the de facto 
with the dejure title (a). Nagappa v. Maho- 
med Utuff, 15 Mi C.C.B. 18. 

KANJUNDAYYA and SETLUB, JJ. 

Reference (o) (1S56) VI M.I.A. 323. F. 


Mlnor^ContUiued), 

(4) Agreement to sell land*-*Agreemeiiit ow 
behalf of — Contract not for purposes binding oo 
— Speoifio performance. See SPEOIFIO RE- 
LIEF ACT, No. 9, 5 Ind. Cas. 79. 

(5) Decree against minors not duly repre- 
sented, void or voidable— Strangers if may 
cballongo. See TRANSFER OF PBOPERft 
Act, No. 18. 14 C.W.N. 322. 

(6) Title by adverse possession when com- 
plete against a. See ADVERSE POSSESSION,. 
No. 1, ry Ind. Cas. 84. 

• 

(7) Non-citation of minor reversionary heir- 
—Effect. Sec PRORATE, No. 1, 5 Ind. Cas. 
IGl. 

(8) Joint debt of father and son— Pro-note by 
minor son — Jjiability of father. See HINDU 
LAW (DKJVrs), No. 5, 7 A.L.J. 459. 

(9) Decree against minor — Respondent not 
represented by guardian — Effect. See APPEAL* 
(General), No. 2. 65 P.W.R. 1910. 

(10) Suit by, under 8. 539, C.P.C. — Main- 
ttiinability. See CiV. PRO. CODE (1882), No. 
209, G Ind. Cas. 119. 

(11) Competency of, to make will. See WILL, 
No. 10. G Tnd. Cas. G. 

(121 Transfer by mother during minority of 
son— Son died and mother succeeded — Right of 
reversioner. Siie HlNDL‘ LAW (ALIENATION), 
No. 7, G Jnd. Cas. 37. 

(13) Agreement to re-unite on behalf of — 
Validity. See HINDU LAW (BE-UNION), No. 
2, G Ind. Cas. 441. 

(14) Application under S. 195, Grim. Pro. 
Code, prc.scnted by — Procedure. See SANC- 
TION TO Prosecute, No. 4, 6 ind. Cas. 
3G7. 

• (15) Reunion bo which minor is party— Valid- 
ity. Sec HINDU LAW (RB- UNION), No. 3, 16 
M.C.C K. 9G. 

(10) Suit against— Stay of suit during minor- 
ity — Piactiec and procedure. See SPECIFIC 
Relief Act, No. 23, 12 Bom.L R. 697. 

(17) Grant of probate — Whether minor bound. 
Sec ProhATE, No. 4, U C.W.N. 1068. 

(18) Sale by — Suit by, for recovery of posses- 
sion — Refund of price— Equity. See SPECIFIC 
RELIEF ACT, No. 17, 76 P.R. 1910. 

(19) Right to relief on ground of fraud. Seo- 
EX PARTE Decree. No. 2, 47 P.L.R. 1910. 

(20) Next friend making default in appear- 
ance— Absence of pleader — Effect. See CIW 
PRO. CODE (1882), No. 193, 99 P.L.R. 1910. 
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M\Mf^{Concluded) 

(21) How far, bound by award See \RD, 
No 0, 12 Bom L R 984. 

(22) Setting aside ex parte decree— Right of 
minor Sec LllHiTATION A( T (1908), No 24, 8 
Ind Gfis 543 

(23) Plaintiff a minor — \inendinont of plaint 
by inberting pra}er foi daniigoM See CiV 
T’RO CODF (1882) \ i 1< 1 n i S Ind Cis 
258 

(24) Mino? —Moriq iqi of Jus pi petty-- 
Benudy ham / V tluht / 

See Mojug V( il {( infru) No 50 8 M 
liT 141 

(25) Pirtition )y ii bitt itioii \vh ii \ iiiiirig on 
SeoPAKrniON No l U 8 ind Cis I^J 

Minors Act 

See Ac 1 \V 01 IS )S 

Mis-joinder 

(1) Misjoiiuiii of piiti( — Otjatim un to 

be taken — V/is/^ iiuUt f ci t so/ arft u — 
Misjoiiul t not af}e tin f me its — PUaduij 
— Ptachet 

An objection is I inHiiind<r rf pirties 
uhould bo tiktn it oi bc^ rc the ftiining of 
issues Itcinii t be txktn if i liter stige 
Whore the misjoiudei f < lusc-s ot i tion dDcs 
not ifiert the merits of i cisc it is no K^^^d 
ground for betting;, isi le the dc ill of the lovvci 
Court Sivasankaram Pillai alias Dorai 
swamy Pillay v Perumal Nayakkar 4 Ind 
Cab JOG 7 AX L 1. 78 

WVIjI is »nd AIlLf F k IT 

(2) Ofcaifsisojn ti n lOict f -11/ t it dicicc 

can be tent Si d in the qi onnd ( f 

Alisjoinder of causes of action is not i ground 
on which a decreo ( in bt rtveisd Venkata 
mnniappa Chetty v Ooddom Chandappa 7 
MLT m 5Tiid Cas ICG 

AIillf U and S A\K \U \N N \IR J J 

Refttence — 86 0 780 (PC) 7 

(i) Misfoiiulet of causes f uh ii — Suit in 
t petment— Plaintiffs ouninq sepaiatc par 
ceh of land Piespa^s Title bf adiet^e 
^xts^ssion — Tn e ju lat ity — Cii Pi o Code 
{ActXTVof J8bJ) S 578— Civ Pio Code 
(ict V of 1908), S VV 

Where plaintiffs, four in number who owned 
and enjoyed separate parcels of I ind, sued to 
eject defendants alleging th it the\ trespasbod 
on the lands at the same time 

Held (1) that the suit was bad for misjoinder | 
t of oaupes of action 


Mil joinder — {Continued}, 

Each person being separate in the eye of law, 
any act of tbe defendant affecting the separate 
right of each, gives to each a separate cause of 
action When the ught ^of each plaintiff is 
separate, the c ause of action must be held to be 
separite ilthough defendants have trespassed 
on the propel ty at the same time (a) , 

(2) that the misjoinder was not a^ero irregu 
lanty thit was cured by S 578 CPC, 1882 , 

(3) th it the misjoinder w is such as to have 
prejudiced the defendants 

(4) thit IS the pie i of misjomdeL was not 
1 used 111 the written statement or at the settle- 
ment of issues the suit was irot liable to be 
dismissed 

The suit wis uminded for findings as to title 
of cich of the pliintiffs Aiyaru Muppan v 
Yeilaya Nadan 6 Ind Cihl5 ^AXLTb 
I3l \SON ind kRTSHN\S\VVMI lYbR JJ 

lUfmmis (18)4)AC. 4)t 63 L J Q B. 

737 6K 2J0 7lL.r 157 43 W R 113 7 Asp 
M C 4S5 25 AI 61 , (18 J5) L R A C* 661 . 64 

I T T* C 146 11 R 50S 7 5 L T 37 . 8 Asp M 
C 21 (1S90) LR 2 QB 113 65 LJQB 
537 71 L 1 744 44 W.R 566 , 60 J P 581 
S A1 361 11 C 524 18 A 131 R 36 I V 
103 3 Ind ( IS 382 6 \ L 7 507 10 C L J 

58 13 C W N )20 5 Al L r 123 , 11 Bom L. 
ii 833 s6 G ISO 19 MLJ 548, 93 P R 
IJOJ I), 

(4) Miyotndet of causes rf a lion — ject 
lu nt — Suit I y n vi t si net t jainst different 
ftansfiu s fioin Hinhi widow — Sucresnve 
hi I of issms—ftiv Pto C ( de ( let XIV of 

When i reversioner, aftei the deith of a 
ilin lu widow sues in ejectment igainbt several 
defend ints who is transferees from the widow 
have vinoub ti ^os to different portions of the 
estate there is no misjoinder if he sues lU a 
songlo uit (a) • 

But there must bo successive tiial of the 
issues 1 pai ately affec ting the different defend 
ints (6) 

Whf le the plaintiff as reversioner alleges thafr 
certain 1 obalas were executed by a Hindu 
widow to various people, at various dates, of 
various isolated portions of the estate left by 
her husband andYurther the plaintiff seeks to set 
abide tbe alienations made, after the widow’s 
death, by his own father and brother, during 
his minority, and he has brought one suit in 
ejectment and to set aside the alienations 
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Mit-Joladtr — (Concludedi, 

HM, that it is far better to admit each of the 
oases in separate number and try them as 
separate cases. Hari Ballabh Ral v. Qopal 
Lai Singh, 6 Ind. Cfeis. 577. 

HOLMWOOD and SHAIIF*UD>DXN% JJ 
Eejwences : — (a) 24 G. 8H1 ; 29 C. 871, A2)pr. 
(b) 38 B. 293 : 11 Bom. L,R. 34 ; 6 M.L.T. 
230; 1 Ind. Gas. 120, relied on. 

(5) — of causes of action, if ground of appeal. 
See Hindu Law (Widow), No. 8. o ind. 
Gas. 248. 

(6) Waiver of objection on the ground of — 
Whether objection may be entertained on appeal 
or revision. See ACT XVIII OF 1879 (LF.a\L 
PBACTITIONERS), No. 9, 11 C.L.J. 513. 

(7) One suit for possession of lands in tenant's 
holding and those obtained by encroachment on 
Khas land of landlord — No misjoinder. Sec 
ACT VIII OF 1885 (BKNG AL TENANCY) No. 5G. 
7 Ind. Gas. 8G. 

Miitake. 

(1) No ^aijer in plaint fo, } edification — 
Form of relief — F4vidence adnmsible to 
itJwu' mistake. 

Where the plaint allege-) a mutual mistake 
of fact but does not contain a pra\ or for recti- 
fication, the omission of such .i prayer is, at 
most, a matter of form ; and extrinsic evidence 
is admissible to show the mistake. Mahadeva 
lyeF Y. Gopala Iyer, 8 M.L.T. 2H9. 

ARNOLD White, c.j., and audir 
Bahim, .r. 

Befere^ice : — 30 M. 397, F. 

(2) Gourt to correct its own piistakes i^uo moto. 
See STAMP ACT, Jfo. 7, 12 Bom. L*R IGG. 

(3) Inherent power of Court to rectifj . See 
Giv. Pro. GODE (iOOS), No. si, 7 Iiid. Gas, 91. 
Mohant. 

(1) Grant of sanction bv Collector for ieiuo\<il 
of. Revision. See GRIM. PRO, CODE (18S2). 
NO. 210-a, 104 P.R, 1910. * 

Money. 

(1) Suit for, due under agrceiiieut — Nature 
of suit. See LIMITATION ACT (1877), No. 53, 
12 G.L.J. 423. 

Mortgage. 

1. — General. 

2. -- By CONDITIONAL SALE 

3. — Contribution. 

4. — Foreclosure . 

6.— Redemption. 

6. — Sub-Mortgage . 

7. — Usufructuary. 


M ongsge^^lConlinited) . 

1.— -(General.) 

(1) Mortgagees — Biqhis of— -Inter se— Rafe un- 
der a third mortgage -‘First ^mortgage paid 
off by third mortgagee-- Right of purchaser 
to set tip first mortgage as shield. 

A property was mortgaged first to A, then to 
B and then to C. G discharged A’s mortgage- 
and then brought the property to sale. M pur- 
chased the property. B brought this suit for 
sale upon his mortgage. Held that M could set 
up A’s mortgage as a shield, and B could not 
sell the property unless ho paid off that mort- 
gage. Mati-lal Khan v. Banwari Lai, 7 A.L.J. 
Cl, Cr. = 5 Ind. Gas. 132 32 A. 138. 

STANLEY, C..J., and BANERJEE, J. 

(1-a) Moitgage decree — ConUtuction — ** Date 
of payment ” meaning of. 

The ordinary meaning of the words date of 
payment’’ is the d.ite on which payment is 
made, .ind ought not to bo construed as mean- 
ing the date on which pa}ment ought to be. but 
IS not made. 

Therefore, where a mortgage decree directed^ 
that interest should bo paid at the bond rate 
up to “ the date of payment 

Held, that the interest up to the date of 
actuil payment must he paid and not up to 
the date of prcliminar> decree only. Radhika 
Hohem Ohose y. Brojendra Kumar Saha, 

1 1 C.W N 125 5 Tiid. Gas. Gl. 

SHARF-UD-niN and COXE, JJ. 

References — 9 C.L.J. 28H ; 4 Ind. Gas. 56 ; 
23 A. ISl ; 2S F.A. 15 and 31 G. 846. R. 

(2) Joint mortgagees -Dischatge of debtor by 
one — Whether binding on co-jnot tgagee. 

One of two joint mortgagees cannot give a 
goad discharge of the entire mortgage debt with- 
out the consent of the other mortgagee* Ram 
Chandra v. Rajjan Lai, 7 A.L.J. 90 ^5 Ind 
Gas. 129 - 32 A. 1G4. 

STANJiKA , ( .1 . and KNOX, J. 

Refei ence . — i "i VII. 155, F. 

(3) Ptior and puisne moitgagees — Thud 
mortgagee adrancmg money to pay ojj) first 
mortgage — Pi efet ential i ight of third mot t- 
gagee over the second mot tgagee — Money 
advanced to pay off pnor moitgage — Pre- 
sumption 

The presumption, generally speaking, m the 
absence of any evidence to the contrary, is that 
a person, whose money goes to satisfy a prior 
mortgage, intends to keepalive that prior mort- 
gage for his own benefit (a). 
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MortgMge— {Continued), 

1 — General — (Continued) 

So where a third mortgagee advanced some 
money which^ was devoted to paying ofi the 
first mortgage ?irld, he would havp a preferen 
tial right over the second moitgagco and he 
would be entitled to i mortgage lien on the 
property in respect of the amount advanced by 
him Soobramanlan Chetty v Aga Rajat 
Ally Khorasani 51 BH HH 
Fox CJ Hndlovis I 
Be/efenres —(n) 10 C 1035 (PC) 3 C W N 
163 and 4 OWN 409 r louhtnnv Steere 
ISMeer 210 Tt 

<4) Conit ihiition — l/oi tqa fe *ta1e — So/e t 
aside hy consent an me nj co mm t fnq< t s 
payituj iff diCtu — T in Ini liy (f otha co 
uwrtgagots to lunttibnte- f jinty — Cm 
hart Act (IX oj m^) S h9—Chm je 

Where a mortgigo decree hiving been piss 
•od against several persons a sale of the inort 
gaged propert} took pi k e ind then one of the 
mortgages paid off the decree holder and by 
consent the bale wis set aside 

Held^ in \ suit by him i^iinst the other 
mortgagors for eontribution that, ilthough 
the defen lints were not liable under S 69 of 
the Contract Act the pi iintiff not h iving paid 
the money to prevent the sale the defendants 
who kept the propeity wcie bound in equity 
to pay their share of the money which the 
plaintiff had paid to release the property 

The amount was decliied to be a chirge on 
the sharei of the defend ints Bri Maharaja 
Parbhu Narain Singh Bahadur v Babu Beni 
Singh 14 OWN J61 5Tnd. Cas 779 
STEPHEN and CHAITFRII TT. 

• 

(j) Mortgage viit hy ^ecotid w itfaget mnl 
m/ titbit mottgngic patty— Itv/lU of fitst 
mot tgnqee to pay off mortgage dt ht 
Tbeie is nothing in the law to prevent a first 
mortgagee who is made a pirty to the suit by 
the second mortgagee on his mortgage from 
claiming bis right to pay of! the second mort 
gage and so save from bale the property which 
stands as security for his mortgage debt 
Bhojoharl Maiti v Gajendra Narain Naiti, 
6 Ind. Cas 142 = 37 C 282 = 14 CWN 672 
BRETT and SHARk UD DIN, TI 
Beference — S A No 2088 of 1906, relied 
typon. 

(6) Mortgage — Mottgagee tenant of mortga 
got Agreement to set off interest ogdAnet 


Morigmge-^{Contvnued£). ^ \ 

l.'-<>Geiieral~(O0nhftt^. 

teni—Xon pa-ymnit of lent by mortgagee^ 
PtLiumptum that excess amount woe m 
patt s ftisfaction^of def>t 
\ moi bgagec was the tenant in respect of the 
mortgaged property under the mortgagor, and 
it was igrced that the mortgagee, instead of 
paying the whole of the amount of re\it Bs. 36 
a yen should ictain in his hands Bs. 16 a 
yesi which the mortgagor was liable to pay as 
inteicst on hi*) mortgage The mortgagee did 
not piy iny icnt at all for more than three 
yells 

Ihll thit the presumption was that the 
moitgigec retimed the money in part satisfac 
tioii of the debt due to him, th it an account 
should be tiJ en of whit wis due to the moit 
gi^co ind thit he mortgagor landlord would 
136 entitled 3 I edit for any rent not received 
in 1 11 3t i milted for by his mortgagee tenant 
Gangadhar Shagan v. Ram Prosad Saha, 5 
Ind C is 2(> 

II\»{IN(.10N and CliarTERTrn. JJ 

(7) i ftu lUoti f latqer inlet est by the mot t 
qaq t if lot t e date of tlu mortgage — Mort 
/ 1/< n t it titled to such latgi t interest 
It f \l/ f li47t Ss, 19 and ^0— Traill 
U f I 1 t f ict {IV of 1862), S iS, 
Vmoitga^te oi Deshgat Vitan knew thit 
the piopcitv which was being made over to him 
ill moit^ige was land appurten int to an heie 
ditirv othco ind was therefore malienablo be 
yond the life of the incumbent under Sb 19 
lud 20 3f Reg \VI of 1827 Subsequent to 
the mortg.)qt thb mortgagqr became entitled 
to enlarged estite The moitgagoe claimed to 
hjll the enliigod estate againbt the mortgagor 
field that the mor/gagee took merely such 
estite the moitgagor was capable of convey 
in^ at the c tc of the mortgage. Gangabal v. 
Basvant Ballappa 12 Bom L B US=J1 B 
175 3 liid I as S66 

ScoiT < T , ind Batchelor j 

(b) M tt jage — loint mot tgagors — Co mortga 
jot '*atiftptctwn by — Subrogation, extent 
of iifht f —Inti rest — Tef^ct —Part-pay^ 
meat Dtposi* in Coutt — Ipptllate Court 
diUti lining a Inigei mm to be due — 
Intnist 

When one*of beveral mortgagors redeems the 
whole mortgage, he acquires a charge on the 
share of each of his oo mortgagors for bis pro- 
portion of the expenses properly moutred in 
redeeming the pioperty. He is, bowsWi not 
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Moftg^ - (Conttnued). 

1.— Oeneval— (Oon<tnu£c2) . 

entittod as a matter of right to claim inteicbt 
on the redemption money at the mortgage rate, 
from the date when %e mtfkes the payment to 
the date of realization. The right of subro 
gation 18 founded on equitable principles, and 
the extent to which subrogation would be 
carried in an 38 paiticular case must be deter 
* mined on equitable consideiations. 

The principle th it a moitgagco is not bound 
to accept any sum in pait satisfiction of his 
decree applies only to cases where theie is no 
dispute as to what is due (b) 

Where a mortgagor brought into Court the 
whole sum found due bv the Couit of fust 
instance, and, upon an appcil by the mnrtgi 
gee, the appellate Court determined i Urgci 
sum to bo duo 

Heldt that the sum deposited nperitcd as i 
payment pto tanto and interest would run afti i 
deposit only upon the diffeioi ce. Digambar 
Dai Y. Haaendra Narain Panday, 11 C L J 
226 = 5 Ind. Caa 165 1 1 C W N. hi 7 
MOOKERJEI^ ind rKlJNON, TT 

References — (^/)2bA 182 33 I V SI, ippl 

(b) 16 B 141 , 1 Ch, 1, 4jjj 1. 

(9) Mortga(j(* deem — Sale fo) an tats f 
t^venive pendvng suit Wat hinud of sale 
p90ceeds, tj satisfadwn 

Where the surplus sale proceeds in the h uids 
of the Oolleotor, of a moitgaged piopcrty sold 
for arrears of revenue aftei the prcllmlnar^ 
decree passed in the mortgage suit, is Utiub 
ed in execution oi^thit decieif and ^ubso<jucnt 
ly the decree was made absolute 

ifeZd— That, so soon is th< docrct was midc 
absolute, the sum attaclfied became available to 
the decree-holder, and to that extent the decree 
was satisfied to that date (a) Gopi Krishna 
Handol v Ram Lai Mandplf 14 OWN 4S4 
= 5 Ind. Cas. 524. 

MOOKERJEB and Tri NON, JJ 

References ^(a) 33 C. 810, D 10 C L J. 
150, R. 

(10) Merger of niotUjagc tn ptcitous moiuy 

decree — Cause of actu n — Ss 13, 0 P 

O., 1862 — Relatsnnship of landlord and 
tenant— Jurisdiction oj Civil Cemts — 
Findings of fact — Estop 

B. 8., a usufruotuary mortgagee, sub-mort- 
gaged to 0.8. in August 1888, the terms being 
that the latter should be put into possession. 


Mortge^-^lConUnuedi, 

1.— Oanaral— (CofUinued). 

and that the former should he personally 
liable for the mortgage money. In August 
1900, Within limitation, Q.S. *8ued for the 
pnncipil and interest alleging that he had 
never been put into possession. G.S obtained 
a decree for the principal against the propert;^ 
mortgaged, ind his appeal against so much of 
the decree as dismissed the suit for interest, 
was disinisscd In consequence of the enact- 
imnt of the Land Mionation \ot (XIII of 
1000) Cr S did not execute hia* decree In 
1907, (t S brought the present suit for posses 
ion on the giound that B S domed his title 
in 1005. The lower Courts found that G b 
hid obt lined constructive possession of the 
nnrtgi^ed property through tenants till 1905 
ind fhit thou was not i new agreement bet 
wecii the pirticH m 1001 and decreed the plain- 
tiff’s (liim lit Id thit (i.S’s allegations in 
the >>1111 of 1900 did not estop him from 
illcgin^ in this suit tbit he was in possession 
of tht piopcrty up to within twelve years of the 
present suit ml thit the suit was within 
limit ition Hi Id also th it the mortgage did 
not iiicige in the decree obtained by G 8 in 
1000, and a ( mse of iction survived on the 
mortgigc, lud that Ss 13 and 43, O.P.C 
1882 did not bii the suit Hold also that the 
fiets found dul not cstablinh the relation of 
1 indlord ind tt nant between the parties, and 
therefon the Civil Courts had jurisdiction 
Ihld iIro tint no fuitkor appeil lay as the 
viluc of thr suit and appeal for purposes of 
luiisdit tion vvis loss thin Ks 1 (XX) Bahadur 
Shah V. Ram Singh 32 P R 1910 = 50 P.W 
LI 1010 6 Ind Cab. 655 

Ri.ID c I, and f HI VIS, J 

litftnn ts 3 P.R 1887 , 47 P.R 1884 , 66 
P R 18S1 120 P R 1889 (F B ) , 27 M 102, 

H 

(41) Motfjige — Right to question validity 
of I action put those I — Ptopeity stld 
siibfect to inoi tqage, 

Whcic, in execution of a decree, property is 
sold subjtct to mortgage, an auction purchaser, 
not being the decree holder, who purchases the 
right title and interest only of the judgment- 
debtor, 18 not entitled to raise any question as 
to the validity or otherwise of the mortgage. 
Ram Charaii Misir y. Bhagwan Das, 7 A.L. 
J. 190=5 Ind. Gas. 874. 

VLSTON, r. 
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Mortgage-^iCmtinued)* 

1 .—General -•{Ccntinued ) . 

(12) Tf^anafer of Property Act {IV of 1662), 
S. 69 — Indian Evidence Act (1 of 1872), 
8. 68—Bfgistratioti Act {III of 1877), S. 49 
—Personal covenant to pay debt contain- 
ed in unregistered or unattesied mortgage 
deed — Whether a registered or unregistered 
mortgage not attested at all or attested by 
only one witness is admissible as evidence 
of personal covenant contained therein^ 

A registered mortgage deed, which has not 
been attested at all or has been attested by 
only one witness, is admissible as ovidcncp of 
a personal covenant to repay debt. 

Likewise, an unregistered deed of mortgage, 
which has not been attested at all or has been 
.•ttested by only one witness, is admissible as 
evidence of a personal covenant to pay (n). 

Pulaka Yeetll Muthalakulan Gara Kunhu 
lloldtt Y. Thiruthipalli Madhava Henon, I 

Tnd. Cas. 1 (F.B.)-32 M. 410-19 M.L.J. 584. 
Wallis, MuNwo and S\nivAran Naib, 
JJ. 

References (a) 18 M. 29, overniled\ 20 0. 
78 ; 20 C, 222 ; 30 M. 284, Appr. and F. ; 15 M. 
253; 9 0. 520 : 30 M. 251, 

(13) MoiUfaqe of onocciipam y holding— Vsu- 
fructuanj — Relinguishnunit by mortqagoi's 
I epresentntive — Moi tgagei *s snxt for det la- 
ration that i elinqiiishment void — Mortqa 
gee disjK)sses*^ed by zemindar through 
lievenue Court during pendency of suit— 
Maintainability of the declarator ?/ suit. 

Whore, prior to the pa'jsing of the Tenancy 
Act, 1901, an usufructuary mortgage of his 
occupancy holding was made by a tenant, and 
that tenant’s representative bub><cquently gave 
up cultivation and relinquished his holding in 
favour of the zemindar, held, a suit having 
been brought in the Civil Court by the mort' 
gagoo for a declaration that the relinquishment 
was void as against him, and the mortgagee 
having been dispossessed by the zemindar 
through the Revenue Court during the pend- 
ency of the suit upon the strength of the 
relinquishment, that such a suit was main- 
tainable, that a declaratory decree could be 
made, and that it was not necessary to go 
into the question whether the relinquishment 
had been obtained by collusion between the 
tenant and the zemindar. Suba BibI v. 
jiaghabir Singh, 7 A.L.J. 291-0 Ind. Gas. 
284. 

AIKMAN, J. 


M ortgMge— (Continued ) . 

1 .—General— (ConftniMd) . 

(14) Mortgage— Interest— Whether mortgagee 

entitled to interest at Court rate or contract 
rate. • g 

Mortgagees are entitled to interest calculated 
according to the mortgage deed, and not 
according to the decree {a). Ifenkatasaml 
Nalcken v. Ramanathan ChettlaF, 7 M.L.T. 
194-5 Ind. Cas. 916. 

MUNRO and SANKARAN NAIR, JJ. 

Refererues (n) 18 C. 164 (P.C.) F ; 6 C.L. 
J. 315 ; 31 M. 258, R. 

(15) Construction of mortgage-deed— Deed 
partly of the nature of a usufructuary and 
partly of a simple mortgage— Right to bring 
the property to sale-- -Presumption ofEng- 
Iv It Lair as to satisfaction of nwrtgage debt, 
whether applicable in British India — At- 
tachment oj mortgaged property in execution 
of money dctree— Right to sue for sale in 
satisfaction of this claim and of any claim 
umlei the mortgage— Transfer if Property 
Act, 8s. 99 and 67. 

Tbo intention of the parties is to be looked 
to in construing mortgage-deeds, and where a 
deed is partly of the nature of a usufructuary 
and partly of a <!imple mortgage, the mortgagee 
is entitled to bring the moiigagod property to 
sale under the conditions set out in the deed (n). 

Words of hypothecation have always been 
understood to import the right of the mort- 
gagee to bring the property to sale for the 
satisUction of the claim (5). 

It is onlyf I usufructuary miTtgagee “ as such’* 
that IS debarred from suing for sale by S. 67 of 
the Transfer of Property Act. 

Where there were a distinct hypothecation 
of property a^d also a distinct personal coven- 
ant to pay the mortgage-debt, though the 
mortgage itself v'as described as one with 
possession, held, the mortgagee would be entit- 
led to bring the property to sale in satisfaction 
of the debt for which it was hypothecated. 

The presumption of English law that, over 
twenty years having elapsed since the execution 
of the mortgage-deed, it should be deemed to 
have been satisfied, does not apply to mortgages 
in British Indja (c). 

A mortgagee, who attaches the mortgaged 
property in execution of a money decree against 
the mortgagor, but is precluded by S. 99 of the 
Transfer of Property Act from bringing it to 
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Moitgi^^iOanHnusdh 
— 1. — Oeoaml — {ConUnuedi • 
aaU save by a suit under 8. 67 of the Act, can 
sue for sale of the property in satisfaction of 
* such claim, as well ^ of any claim under the 
mortgage, in respect of which he has a right to 
sue for sale (d). Fida All y. limallji, 6 N.L. 
R. 20»6 Ind. Cos. 701. 

Skinner, a.j.c. 

• Refwences (u) 21 A. 4, jp. ; 28 A. 157 and 
10 Bom, L.R. 126, R. {b) 12 C.P.L.R. 26 (3*1), 

R. (c) 1 Cowp. 102 (109), R. Id) 10 C.P.L.R. 21 ; 

S. A. 364 of 1905 ; S.A. 360 of 1006 and 29 M. 
424, F, ; 16 A. 415 and 17 A. 520, not F ; and 
Gour*s Transfer of Property Act, 2nd Ed., p. 
1040, R. 

(16) Mortgage — Future crops — Agreement to 
aengn^Vague ami toicertaui bond cannot 
be enforced. 

Future crops can be hypothecated. A mort- 
gage of future crops oper.ites a<; an agreement 
to assign. Such an agreement, m order to be 
enforceable^ must bo an agreement which a 
Court of Equity would enforce. An agree- 
ment, the terms of which ire v<igue and uu 
certain, cannot be enforced. Dip Ghand v. 
Radha, 5 Ind. Gas. 373 

R1CHARD8 and TUDHAhL, JJ. 

fl7) Moitgage^Subioqatwn^ p)victpJe of^ 
When apphes-^Covenant fo) dneharge of 
prior incumbrance — Disduirgc of puisne 
incumbrance by payment out of purchnse 
money— Presumption of intention to keep 
alive — Rebuttal, 

The rule as to subrogation only applies when 
the purchaser ha%not covoutfntod tg discharge 
the previous incumbrance. 

As the principle of subrogation by pa} ment 
to the prior incumbrancer rests upon the pre 
sumption of an intention to keep alive the first 
mortgage as a shield against the puisne in- 
cumbrancer, It is safe to hold that that pre- 
sumption IB rebutted when the transaction in 1 
question contemplates the discharge of the { 
puisne inoumbrancer by piyment, out of the 
purchase-money. Govindasaml Thevan v. I 
T. M. Doraisami Pillai, 20 M.L.J. 380 = 0 Ind. | 
Caa. 781=8 M.L.T. 132. 

Benson and Krishnaswami aiyar, t.t. 

References (1) 10 C. 1035 ; ^ C.L J. 288 
(296) ; 6 O.L J. 134 ; 17 M. 62 (64) and 30 M. 
67, R. 

(16) Mortgage — Subject-matter, distinct defl- 
nitikm of^Deede relating to land, how to 
59 


MortgMg^^iPonJtinued), 

1.— OenaralHGonfmttcd), * 

be described -^Sub-mortgageet euit by-*» 

Partiee-^Origtnal mortgagors not neceesavy 
parties — Document — IntSrpolation’^In* 
terest at bond rate up to what period -Civil 
Procedure Code (Act V of 1908), 0. XLl, 
R- 20— Adding respomlent — Interested th 
the result of appeal— Cross-objection— 
Limitation, 

A mortgage must define its subjeot-matter 
with distinctness. ^ 

Where the mortgaged property consists of 
deeds relating to land, they are sufficiently 
descLibod by setting out the sums of money 
with which they are concerned, the dates of 
oxuciitj'in and the nimos of the persons bound 
b\ them. 

Although a sub-mortgagee can join the ori- 
ginal mortgagors, when suing on his sub-mort- 
yet it is not necessary for him to do so, 
and his suit will not fail if ho does not make 
the original mortgagors parties to it. 

When a document with certain additions or 
interpolations is admitted by all the exeoutanta 
before the Rugistiar, the interpolations cannot 
be considered to be such as to avoid the docu- 
ment. 

A mortgagee is entitled to interest at the 
bund rate up to the date fixed m the decree for 
payment, and after that at the Court rate (a). 

A Court of appeal is competent to add a res- 
pondent at the hearing of an appeal under 
() XLI, r. 20 of the Civ. Pro. Code, if the pre- 
sence of such respondent is necessary for the 
purpose of properly deciding the appeal and 
cross-objoction, provided such respondent is- 
interested m the result of the appeal as brought 
and the crohs-ob]cctiun so ftr as the original 
.ippellaiits are concerned (5). 

A respondent can be brought on the record 
evefl after the period of appealing against him 
has run out (c). 

Where fbo pUiiitill wanted to make defend- 
ants No<-. 5 and 10 liable also on the bond 
su'ed upon, but the Court below made a decree 
against the other defendants and exonerated 
defendants Nos. 5 and 10, and those other de- 
fendants appealed but did not make delendanta 
Nos. 5 and 10 parties to it, and the plaintiff filed 
croBf -objections in due oourse, and at the hear- 
ing of the appeal made an application under 
XLI, r. 20, for making defendants Nos. 5 
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MongUgB-^Oont/hnu^d). 

* — 1.— General— (ContiniMfl). 
and 10 rcspoodentii on the ground that they 
were interested in the result of the plaintiff’s 
oross objeotiod 

H$ld, that the defendants Nos 5 and 10 oould 
not be added as respondents Bhoneiwar Ram 
V. RamKhelawan Bahoo, 5 Ind. Gas 654-19 
0 L J. 137. 

STEPHEN and GhaTTERTEE, JJ 
References — (a) S4 C 150 (PC), 4 A Tj.J . 
109;11GWN 240 5 C.LJ 306 ITMLJ. 
43, 9 Bom L' R 304 2 M.L T 75. F (b) 15 W 
E. 26, 25 G 66f i C W N 42 26 0 100, 3 G 
W N 16, 26 C 114 31 C 64 36 G 538 2 0 
W N. 720 H (f) 9G 355 11 C L R 430. F 
12GWN 625 It 

(19) Mortgage — Two houses and one nell 
tnortgagid— Renewal o/motigngt btf mott 
qagor's son—Ciift cf vwtetgoj the well by 
moftgagoi to nt ranger — Conveyance of tlie 
houses moitqaged and tin entve will by 
uwttgaqoi's son vioiiqaqee — suit 

between the stianqei avd the lendor Jot 
recoviiy of tnoiety of util Dismissal 
Subsequent suit by the xetulet fot declnta 
turn of title totheentiK util atui infuncti n 
restrainxnq stranqei (torn using the voll — 
Kffect of tilt sale — 1 itwquishment of the 
debt — Fffect uion subsequent encivmbt am e 
Of equity of ledemption -Ros ]udicAta 
A owned throe house',, No« 1, 2 tnd 3, iiid 
a well She mortgi^ed houses Nos 1 and 2 
and the well to K the pKintiff R, the 
adopted son of A renewed the mortgage 
Subsequently A made a gift of house No 3 and 
a half of the well to the 6rst defendant T\ 
instituted a suit for reoovorv of certain looms 
forming part of No 2 agiinstthe 1st defendant 
and his tenant and for in injunction igainst 
the latter restraining him from using the well, 
and got a decree as praved for R sued the 1st 
defendant for recovery of the hou'-e No 3 and 
the well and his suit was dismissed R ,thon 

conveyed all his rights in houses Nos 1 and 2 
and the entire well to the plaintiff K K now 
ened for a declaration of his right to the entiie 
well and an injunotion against the 1st defendant 
and another claiming under her 

Held, that the Ist defendant’s claim to one 
half of the well became res judicata by reason 
of the deoision in the suit between R and the 
l8t defendant The plaintiff, as purchaser 
from B, is not in a better position than and 
* is bound therefore to recognise the let defend- 
4At*s equity of redemption in a moiety. 


MoHgn^-^(CcMwmedU « ^ 

— 1.— Qeneval^(CoftftfUMd). 

The mortgage seoority oame to an end 
the conveyance executed by R in favour of the 
plaintiff, who thereafter cnased to be in posses** 
Sion as moi tgagee Hela, also, that the con- 

veyance pat-sed only a moiety of the well, and 
that the moitgage interest in tho other moiety 
was extinguished by the discharge of the debt, 
and not trausferied to B 

The equitv of redemption having been parted 
with R would only be a trustee for the Ist 
defr ndaut a mere conduit pipe to pass the 
possession to him (See S 94, Indian Trusts 
Act) 

1 he discharge of the mortgage merely 
enlarges the security of the subsequent encum- 
bi incer or adds to the interest of the owner of 
the equity of redemption (a) 

Utld that though the Ist defendant wab 
meiely tho owner of the equity of redemption m 
a moiety under the gift, and though the nght 
to possession was outstanding in the mort 
gagee at the date of the gift, the mortgage 
having become discharged, she is entitled to 
possession of the moiety and cannot be prq 
vented from using tho well as owner of suob 
security Ponnamal v KalUhitta Mudall, 

7 yi L.T 406 = 6 Ind. Gas 764 

BFNSON and KRISHNASAWMI AIYAR, JI 

Rtfetences — (a) I M D and De Kx 333. 

(20) Moftgage Pet son acquit inq interest in 
m / 1 gaged estate since mortgage — Arrange 
ment’-^Pi opat tionate alternant — Mortga 
jet not a ti ustee— Equity of redemption 
j uti hnse of, by mortgagee, effect of-^Deht, 
appottionment of •^Release by mortgagee m 
favour of subsequent purchaser of portion 
of mot t aged pfopet ty, effect of. 

As a general rule, the rights of persons, who 
have acquired an interest in the mortgaged es 
tato since the mortgage cannot bo defeated or 
impaired by any subsequent arrangement to 
which tuey are not parties. If, therefore, a 
mortgagee, with notice that the equity of re- 
demption in a part of the mortgaged property 
h as been conveyed releases any part of the 
moitgagod estate, he must abate a proportion- 
ate part of tbs mortgage-debt as against such 
purchaser But this rule does not apply where 
the mortgagee releases a portion of the mort 
gaged property before the residue is tsansfsrred 
to third persons* If he does so telsase, he 
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4im£ili«h€8 hi8 own geoiirity ; bat, as aubse- 
qnent parobasera can only take aubjoot to the 
mortgage, the mortpgeetnay throw the whole 
burden of the mortgage debt on the residue. 

It is not open to subsequent purchasers of 
mortgaged property to compel the mortgagee 
to grant thejp a proportionate ahitement of the 
• mortgage-debt, unless it is established that such ' 
A defence would have been available to the j 
mortgagors themselves (a). | 

The effect of the purchase of part of the ! 
mortgaged property by the mortgagee is not to | 
extinguish his mortgage security in its entire* | 
ty (6). i 

The relation between the mortgagor and 
mortgagee is not so far analogous to that bet- 
ween a trustee and ceaiiii que iru&U as to pre- 
clude a purchase of the equity of redemption by 
.the mortgagee. This rule is subject to the 
>qualiff cation that the Courts, if called upon to 
scrutinise ^he transaction, will look upon it 
with jealousy, and will set aside a purchase 
made by the mortgagee, when, by the inilucnce 
•of his position or* by constructive fraud, he has 
.gained an unconscionable advantage and has • 
purchased the property for such a low price as 
may be taken to be fairly indic.itivGof fraud or , 
undue influence (c). i 

The effect of a transaction is to be judged by j 
its nature. If the sale was intended to bo one | 
of the equity of redemption merely, the mort- ; 
.gagee acquired the property subject to his j 
mortgage, and in such a contingency, while ; 
there is no extin^ishraent of his jiglit to cn- ; 
force the mortgage against the remainder, the i 
mortgage is extinguished to the extent of the | 
amount fairly chargeable upon the property ! 
purchased by him* If* on the other hand, the • 
Bale was of the property freed of the mortgage, 
.and the intention of the parties was that the | 
mortgagee should hold the |X)rtion transferred • 
to him freed from the mortgage-debt and the j 
purchase-money should be applied in reduction j 
of his dues, the mortgagee will not be bound to j 
apportion the debt. In this latter contingen- | 
oy, unless the purchase might be successfully | 
impeached on the .ground of fraud or undue j 
influence, the mortgagee is not bound to allow 
credit for a larger sum than wha{ was deliber- 
ately settled as the price of the portion pur- 
cha^ by him* Gases on the subject reviewed. 

A , mortgagee may, at an execution sale, pur- 
chase a portion of the mortgaged property free 


-(Coitfintiei}. 

— 1.— Qmiaral >*(Conf iuued) . 
of his mortgage. The distinction is not isc 
much between a private sale an^ an execution 
sale, as between a purchase of the equity of re* 
demption and a purchase of the entire interest 
in the property id), 

As between the mortgagor and mortgagee, 
the latter is entitled to release a portion of the 
hypothecated property and diminish his own,, 
security to that extent. It is not obligatoi^ 
upon him to proceed against all .the properties 
ratoably or to exhaust them for the satisfaction 
of his debt. 

A mortgagee who has security upon two or 
more properties which, he knows, belongs to 
different persons, cannot release his lien upon 
one so iis to increase the burden upon the others 
without the privity and consent of the persons 
alTectcd. But this doctrine has no application 
to a case where the release took place at a time 
when the purchaser of the mortgaged properties 
had not purchased any interest in the mortga- 
ged premises, and the mortgagors alone were 
affected by the release. Mip Eusaff All Haji 
V. Panchanan Ghatterjee, II O.LJ. 639=6 
Ind. Gas. 842. 

Mookbiuee and Carnduff, jj. 

Referetices :--ia) 10 C.L.J. 150, R. {b) 20 A. 
23. R. (c) (1806; 2 Sch. and hef. 661 ; L.R. 3 
Eq. 401, n, (d) 24 M. 97 ; 27 Bom. 297 ; 28 A. 
59.3 ; 29 A. 233 ; 4 C.L.J. 317 ; 34 C. 13 ; 4 C. 
L.J. 573, R. 

(21) PofisesMum of mortgaged property by -nm'U 
(jagee—CoLrnant to pay by mortgagor — Df 
rreefor snlCf right to smfo}\ 

When an instrument of mortgage gives a 
right to possession and also contains a oovoo- 
aT:4i to pay, thus presenting a combination of a 
usufructuary and a simple mortgage, the two 
rights are independent, and the mortgagee may 
sue for sale, although he may have given- up- 
possession (a). Pitambap Purkait v. Ifadha 
Budkn Mandal, 6 Ind. Gas. 153. 

MOOKBRJI and CARNDUFF, JJ. 

References .—(a) 24 C. 677, 7) ; 21 M, 476; 
28 A. 157 ; A.W.N. (1906), 226, R . ; 6 C.L.J. 
143 ; 6 Ind. Gas. 130 ; 11 C Jj.J. 136, F, 

(22) Prior mortgagee suing on one of his me- 
ral mortgages is not bound to satisfy Ms 
claim under a subsequent mortgage out of 
the surplus sale proceeds* 

A executed a mortgage in favour of B in res- 
pect of two villages S and G . in 1879. He exe- 
cuted another mortgagee in favour of D in 1898, 



086 


THE OUBKEllT'nit>BX, 1910. 


080 


M ortgage^lCoiUinued) . 

1.— Oaneval— . 

• in respect o! one of the villages C only. He again 
'executed ano^er mortgage in 1895 in favour of 
B in respect of both the villages S and G. B 
■ sued on his mortgagee of 1879, and obtained a 
/leoree, in execution of which the village S was 
sold in 1896. The sale proceeds yielded a 8ur- 
. plus of Rs. 400 which was' paid over to the 
.mortgagor. B again brought a suit on his 
' mortgage of 1895 and sought to obtain a decree 
against thq village C. D contended that B 
, ought to have applied the sum of Rs. 400 sur- 
plus in .satisfaction of his second mortgage of 
1895. 

Held, that B was not bound to so apply the 
'surplus. Hulasi v. Kalka Prasad. G Ind. Cas. 
150. 

Richards and Griff'in, jj. 

(23) Hegisiration Act (III of 1877), S. 17-- 
Kndorsemeiit on mortgage — Non-e.rtinctio7i 
of miwtgage — Compnhorif registration-- 
^ Transfer of rnvperiy x\ct (H" of 1882), 

' Ss. 74, 85— Ciril Procedure Code (.Icf XII' 
of 1882)— S. 43 — Subsequent mortgage — 
Paifincnt of prior mortgages— Suit on subse- 
quent mortgage — Claim for paiimcnts of 
. prior debts, 

A subsequent mortgagee paid off the amounts 
due on two prior mortgages, and obtained a 
foceipt from the prior mortgagee. 

field : the receipt was not compulsorily 
registrable, but came under clause ( 71 } of S. 17 
of the Registration Act. 

Held also : In his suit to enforce his own 
mortgage, the subsequent mortgagee was bound 
to join any further claim which ho had against 
that property, by reason of payments mad,e by 
. him under S. 74 of the Tran.sfcr of Property 
. AjOt, the sum so paid boing treated as an addi- 
ction or accretion to the claim on his original 
mqrtgage. Not having done so, a subsequent^ 
suit to recover the sum so paid out of tbla pro- 
perties was barred under B. 43, Civ. Pro. Code 
(1882). Hari Narain Banerji v. Shama Sun- 
day DaBBi, 11 C.L.J. 661 =G Ind. C-as. 159-^ 
37 C. 589. 

Brett and Sharfuddin, jj. 

*■ *^24) Appeal — Interlocutory outer ■ -E,vamina- 
‘ tim of account of Reciever — Decree — il/o7 f- 
gage suit— Preliminary decree made by 
appellate Court— Application ‘ for order 
■ •' absolute to be made whire^Beceiver^ 
Mortgagee a^^xnted Received of ‘mortgaged 


Mortgage— {CmtinuiSi* 

1.— General-- (Conff . 

property— His liability to aoeount-^Moneye 
received to be applied iotvards diaeharge 
of judgment-debt before order absolute 
made. 

An interlocutory order for the examination 
of the accounts of a Receiver is not a deoree* 
and is not appealable. • 

If the preliminary decree in a mortgage suilr 
has been made, in modification of an order of 
the Court of first instance, by a Court of appeal, 
the application for an order absolute musl* be* 
presented to the first Court, and not to the* 
Court of Appeal (a). 

Where a mortgagee consents to act as Re- 
ceiver of the mortgaged properties, in his auit- 
to enforce the security, he is liable to account,, 
and the sums if any received by him must be- 
applied towards the discharge of the judgment- 
debt, before he can obtain an order absolute 
for sale. Shamal Dhone Dutt v. Lakhimonii 
Debl, G Tnd. Cas. 323. • 

MOOKERJER and TEUNON, JJ. 

References :-{a) 28 A. ' 88 ; 31 A. 328; 
6 A;L.J. 25 ; 2 Ind. Cas. 220 ; 23 M. 621, F. ; 
A. W.N. (1906). 203; 3 A.I^.J. 828, dissented 
from, 

(25) Document, construction of — Sdle or 
moitgage — Cmidition to re-transfer. 

Where all the indicia of the debtor and cre- 
ditor relation are present, an instrument will 
not operate as a sale, merely because there is a 
stipulation in the deed that the alienee would 
re-transfes the ]^ropcrty tO) the alienor, if the 
debt would be paid up by the alienor, within a 
stipulated period. Madho Koro T. Oopa< 
Bandhu Nippako, 6«^nd. Cas. 512 = 8 M.L.T. 
100 . 

Benson and Krishnaswami Iyer, jj. 

(26) Hindu ^Law — Aliena tioxi—Antecedmt 
debt— Sons liable unless the debt tainted 
icith immoraiihj — Res judicata between co- 
def }idants — Mortgage— Mortgaged proper- 
ty sold in execution of prievr mortgage decree 
— xieutiem- purchaser reselling it to the 
mortgagor— Suit on subsequent mortgage 
— Propei'ty not liable to he Sold— Pleading 
— Ftndjgig of fact not challenged in the first 
appellate Cmirt cannot he agitated t» second" 

• appeal— Practice, 

The first Court foun^ certain facts agaihsi 
the appellant^. 'They did not challenge it in 
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the lower appellate Court . Held, that they 
could not challenge them m second, appeal. 

The sons and grikdsons of a Hindu are 
bound by the mortgage created by the father, 
in lieu of antecedent debts which were not con- 
tracted for immoral purposes. 

, In a suit brought by a prior mortgagee, both 
the mortgagor and the subsequent mortgagee 
were made parties. 

Certain issues were decided as between the 
prior mortgagee and the mortgagor. 

Held, that the iSbueb could not bo us judicata 
as between the mortgigor and the subequent 
mortgagee, in a suit biought by the subsequent 
mortgagee, on the strength of his mortgigo 

A suit was brought by a prior moitgagcc, and 
the subsequent mortgagee was made a party. 
The subsequent mortgigee, wis given in 
opportunity to redeem the prior mortgigee but 
he failed t^ do so The property w is put to 
auction free from ill mcuinbranccs and wis 
purchased by a person who sold b ick the pro 
perty to the heirs*of the mortgagor lit Id in 
Si suit brought by the subsequent mortgagee, 
that the property thus purchased by the mort 
gagor ceased to be bGcurit> for the mortgage 
debt pf the subsequent mortgigee, and was, 
therefore, not liable for thit debt Sahdeo 
Jftal y. Ram Sewak Rai, G lud Cab 331. 
Richards and Tudhadl, jj 

(27) Mmigatje detiee — l*ayitunt to diute 
holder befoie and ajUt order absoliitt 
Execution —Cwil Proccditte Cod^ {Act A/k 
of 1882), 8. 2)1— Jj imitation let {XV of 
1877), Sch, II, Art 173-A 

Where the moi tgagee makes on applicition 
for an order abboluto, and the mortgagor has 
previoubly made any paymentb towards sitis 
faction of the judgment debt,* it ib open to him 
to urge that an order absolute ought not to be 
passed for the entire sum, or that an order 
absolute ought to be passed for a smaller sum 
than what is mentioned as due in the decree 
msi. When a decree has once been made, it 
4 b conclusive between the parties (a), 

S. 258,C P.O. (1882), applies to prooood.ngb 
in execution of mortgage decrees^ Hence any 
payment alleged to have been made to the 
decree-holder and not certified by him within 
the time prescribed by Art. 173-A, of the Limi- 
tation Act (:!^V of 1877) cannot be considered 


MortgMge--{Cantinued)> 

l.>-Oeneral — (Continued ) . 

by the execution Court (d). Nlttarlni Datl T. 
Kasim All, 12 G L J. G5=^7 Ind jCas. 268. . . 

MOOKBR.TBB and TEUNON, JJ. 

Reference? —(a) 8 C.W N, 102 . 29 C. 810, ‘ 
R. (6) 7 C.L.J. 681 , 26 C. 703 , 8 C W N. 402 g 
24 M. 412. J). 

(28) Suit to f ecovet nwney *iec un d by a mot t-* 
ijmiedetd foutid to be minltd — Limitation^ 
Act, hts 97 and 116. 

Where a mortgag<>e was dispossessed under a 
dor rec obt imcd by c ei tain person, on the ground * 
that the mortgagors wcie inembcrb of a joint ' 
Hindu funily and had no lutbonty to make 
the mortgage, iiid the mortgagee brought a 
suit fni rccoxcry of, amongst other sums, the 
mo]u>\ sifurod by the mortgige held, that the 
suit wis governed not by Vrt 110 but by 
Art 97 of the Limit ition Act. Ram Pai 
Jhan y Mahadeo Prasad DOC 155 
ClIVMIHt, T ( . 

(29) Joint ptoptity moitgaqed — Subseyue^it 
jxntition Ptopti ty wni tifaged not falling 
to mot tgagoi ’s shm ( — Mot tgagor iHconiing 
(iifithd to otlm jn opt it us •^Substitution 
o/ sum itii s — Moitqajet s itjht — 5 bl {a) 
Tmnsju of PiOjntty 1882 

AmorLgigi-c of an undividid share in com 
moil pioporty or of one of the joint properties 
befon piitition from one of the sharers, is* 
only (iitithd to proceed igimst the substituted 
property which £ ills to the share of the mort 
gagor it the paitition unless the partition has 
boon unfair oi is in fiaiid of the mortgagee (n), 
Muthia Raja y Appala Raja, 20 M L J. ,393 
= H M h T. 133 

Dj NSON and KR1SHN\SWAMI AlYAR, 

. n. 

Rijiitiuis — (rf) 2d B Jb5, D , 1 l.A 100 
20 C. 533 , 35 C 3SH and G C.L J 46, L 

(30) Mottgnqi — Ptivati sale oj viottgaged 
opt ity -Cunsultratwn left with purchaser 

foi disc lull go of tiLo tfioitgages — Fit si 
mot tgagt alone discharqed—Suit by second 
mortgagee — Priot tty — Subrogation- Shield 
— Intention of parties— Position of pur 
chaset 

In all casc> where a subsequent purchaser 
claims priority over a puisne mortgagee by 
reason of hi** having discharged a prior mort- 
gage, the question is always one of intention, 
i.e., whether it was the intention to keep the 
prior mortgage alive as against the puisne 
mortgagee (a). 
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Where the purchaser undertook to discharge 
not only the pnor, but aho the puisne mort- 
gage^ and paid ofE the former but not the 
latter, he was not entitled to hold up as a 
shield, the mortgage which he had paid off, as 
against the debt which he undertook to pay but 
which he did not discharge 

* Semble — that where a vendor leaves the 
consideration for the sale with the \endee for 
payment to the f -^rmer s mortgagee creditor 
and the vendee nukes <'uch payment he oin 
not in the matter of the payment be deemed to 
have acted as the agent of the \ endor mort 
gagor Muhammad Sadik v Ohaus Muham 
mad, 7ALJ 914 (F B ) 7 Ind Cis *200 
STANLPY C J BANEUTI and CHAMIEU, 
IT. 

Rrfeieiice — (rt) 10 C 10J5 1040 (P C ) 11 

(31) Moitqam — I u t mottqaqic (laeittuq a 

/ur 1 peshgi /r isf — 1 r%oi\tq om sub'M- 
quent mo^tqnqeis — Intention to keip alive 
the vrtor i tnaqe — Holding it up ab a 

shield 

Where a prior iiortgigeo obtains a decree 
upon hiB prior mortgage and in lieu of the 
amount oT that decree he obtains a subsequent 
mortgage of the same property from the mort 
gagor the prior mortgage enures to his benefit, 
Mid he can hold it up as a shield agiinst i 
puisne mortgagee whoso mortgigc is of a dite 
subsequent to that of the prioi mortgage 

If it IS to the bencht of the prior moitgagee 
to keep ali\o thit moitgagc t would be pro 
sumed that he ki pt it ali\ e The more fact 
that Zui t pe^hqi lease was exec nted docs nut 
indicate a eontrar\ intention {a) Kanhaya 
Lai Y. Chhida Singh, 7 A L J 084 =7 Tnd. 
G«s 468 

STANLEY C T and BYNFRTI T 

Be/fienci — (n) 28 All. 778 apphed* 

(32) Mortgaaes successive tn faioui of same 
moitgaqee — Suit to enforce eaihei mort 
gages V ithout lointng till claim umiei the 
latest mo7 tqaqc — Uamtainability 

There is nothing in law to prevent a person, 
who has several mortgages over the came pro- 
perty, from bringing a suit on the earlier 
mortgages without joining in that suit his claim 
under the latest if he does not in such a suit 
for the sale of the property subject to the 
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latest mortgage (a). Ooblnda Fvtaad V. Lalik 
Havi Bar Charan. 14 C.W.N. 1058 
1 Brett and Vincent^ jj 

I References —(a) 30 Bom 156 (1905) , 25 
I Mad 108 (1901) , 26 All. 14 (1908) , and 80 
Mad. 853 (1907), R. ^ 

I (33) Mo 7 tgnge--‘Covenant to ccmpe^isate the 
I vion tqagee—Disimsession of mortgagee'^ 

Liability of maitqagoi — Transfer of Pro- 
I paty Act (n of 1883), S 68 (a). 

A executed a usufructuarv mortg ige in favour 
of (r and G in his turn executed a <>ub-mortgage 
I infa\nurof B Gin his sub mortgage cove 
I nanted that if during the period of the mort 
gige, the property mortg iged, m any jear, by 
any reason, should pass out of thf> possession of 
I B, or tho mortgage deed for an> reason should 
I be declared to be invalid he would be liable to 
pay the loss sustained by the mortgagee A 
I applied under the Bandilkhand Encumoered 
I I states Act G took no steps to i^alive the- 
I mone} B preferred i claim, but hts claim 
I was rejected B was ejected from the property 
Held, that it was open to B to rel> upon the 
i absolute covenant cont lined in his mortgage* 
deed ind to hold (i responsible for the loss 
which he had sustained b> rcison of his dis- 
possession Oaya Praiad y Ganga Blihun 
bind Cas 838 

I STAMTY, C j and (rRIBFTN, T 

(34) Mof tqage — Sub) ogotion — Pi esumptxon of 
inUntion — Lt gal and equitable claim, %f 
both may be inged toqithei 
The principle of subrogation is one based on 
a presumption of intention which may be 
supported b> circumstances or ev idence of as 
signment or agreement or both 

Where ad be on a mortgage decree obtained 
I b> N was paid off bv monej paid bj plaintiff, 

• for which the defehdant executed a fresh mort- 
gage bond at an increa^^ed rate o^ interest, 
whi h recited the necessity for paying off the 
. decretal C 3bt, and which whilst actually men 
tioning one cf three mesne mortgages falsely 
stated that the property was otherwise free 
from encumbrance ^ 

Held — That the plaintiff stepped into the 
shoes of N o« the principle of subrogation 
and had priority over the mesne mortgagees 
Subrogation by intention confers an equitable* 
Tight and subrogation by agreement a legal 
claim. It 18 therefore open to a party to basfr 
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hiB olahn on both intentioii and agreement (a) 
Tara Sandarl Debt t. Khedaa Lai Sahu. 14 

C W N. 1089 a 

Holmwood and Shabfxtddin, JT 
Itef^rences—la) 6 C LJ 611 (1907), JJ , 6 
CL.J 184 (1907), Z2. 

^ (35) Mortgage — Stibrogaitoii — Pte6U7nption 

o/tnUnium — MvreU^ Costs if pait of 

decree. 

Where the kohala by which mortgaged pio 
perties were sold recited certain mortgage^b 
which were paid off oat of the parch isc mone\ , 
and the mortgage bonds wore preserved b} the 
purchaser 

Held that there was a piebumption of subri 
gation of the purchnscr to the rights of the 
mortgagees , 

Held further — that, in order to establish right 
by subrogation, it was not necessaiy for the 
purchaser to prove any intention or igriciiicnt 
to subrogate and the presumption fiom the 
ciroumstanceb would be in his fivour 

Where the contract r ite of interest is not 
proved to be a penalty or unconscionable the 
Court should not disturb it 
Costs form a part of the entire deciec ind 
cany Court rate of intercbt Prayag Narain 
KaM T Chedi Ral, 14 C W N 10U3 
Holmwood and Shari uddin i t 

{66) Mortgage bond — CmisU iiction— L suft iic 
tuai ymvrUjage of twoyropertu s — Vo? t fa /e( 
yw chasing one of tluin in eiecution of a 
decree on a pewi moitghqe — JtiabUitg of 
the othei ptopeftg to pay tlu tihoh nwtt 
gage debt — Mortgngu uiuUn taking to pay 
the Oovemnient iciwnue — buit to tedee^n 
the othei proper ty by piitchastis of equity 
of ledeinption— Mortgagee s right to tack 
on the amount of Oovtrnment riienue jm d 
--Laches — Equity. 

Where two properties are mortgaged under 
a second mortgage and one of them is swallowed 
up by a prior mortgage, the whole burden of 
the second mortgage falls on the remaining 
property entirely 

Where the second mortgage deed contained a 
covenant that the mortgagee should pay the 
Government revenue on two properties which 
were separately assessed, from the rents and 
profits of the properties mortgaged, retain 
certain fixed amount for interest and pay the 
mortgaifor a certain yearly sum as miltkana. 
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and if the Government revenue was enhanced 
the mortgagor was to be liable the amount 
of the enhancement 

Held that the mortgagee had undertaken 
the duty of meeting the Government demand* 
and it was his duty to pay the Government 
revenue for both properties , that the mortgagee 
could not be allowed to throw the burden 
his own laches on the property for which the 
rc\enue was not paid, and that an> equity 
tint might have been invoked against the 
mot tg Igor who wao not seeking redemption, 
did not arise against the purchaser of the 
equity of redempticn Bohra Thakup Dae V. 
The Collector of Aligarh, 12 C L J 272 (PC) 
14 C W.N 1031-8 M L.T 276=7 Ind. 
t IS 732 7 A L J 1132-12 Bom L R 1005. 
Lord a i kin son Lord Sham, Sir 

AiiTHUR WILSON and MR AMBER 

ALl 

( 17 ) bale — Mot tgaged pi opt rtu s — Oi di i in 
winch to be sold— Disc retiori of Court — 
hifht of decree noldei to euecute against 
any iiioi tgaged property wJutlur absolute 
PiopcrticsAand B were incrtgiged and after 
tin mortgige the piopert} \ was sold to B 
J be moitgigtc brought i suit on hib mortgage 
tgaiiist the molt gagor ind R and obtained a 
dci It e for s ilc He then applied for the sale 
of lirth the piopeities A ind B but the Court, 
111 the oxereisL of its discretion diiocted that 
piopoit> B should be sold first The decree 
bnldir then ipplied that bis petition for exeou 
ticii ini\ bi dismibhed and it w is dismissed* 
He igain applied foi the sale of property A 
ilono 

Itel i th it the decree holder was not abso 
lately entitled to execute his decree against any 
of the mot tgaged piopertics he pleased, for in 
tbit ease it would result in this that the 
inherent power of the Court conferred by law 
to decide m what order the mortgaged pro- 
pel ties arc to be bold would be altogether 
abiogated at the option of the decree holder (a) 

1 he present petition should be dismissed un 
less amended by adding the property B to the 
application so as to leave it in the discretion of 
the Court to order the properties to be sold in 
an> order it may see fit Mahomed Siddlk v* 
Ram Lai Mandar, 7 Ind Gas 4 

HOLMWOOD and SHARFUDDIN, TJ. 
References — (a) 34 G 13, dictum at p* 17 ; 
4GLJ 673, doubted. 
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M ortgmge-^iCarUinucd ) . 

1.— Ganeral— (OowttnMi'i?). 

<38) Mortgage — Decree — Time fixed far pay- 
^nent of prUir mortgage — Payment not 
made within time ^ effect of— Transfer of 
Property Act (IV of lhH2), 8, 93 — Civ. 

* Pro. Code (Act V of 1903), Ss. 148, LjI 
— Extension of time fixed in a decree* 

A mortgage decree was passed in 1898. The 
decree fixed a time within which the decree- 
holder has to pay a certain sum to a prior mort- 
gagee. In he failed to pa> , the decree fur- 
ther provided that the suit would stand dismiss- 
ed. The decree-holder did not pay within the 
time fixed. He, however, deposited the money 
in Court after the expiry of the time, and the 
Court allowed the prior mortg.igtc to withdraw 
it. Some six years after, the decree-holder 
applied for a decree absolute 

Held, (1) that the action of the Court in 
accepting the monc} deposited by the dec rec- 
holdcr after time and giving it to the prior 
mortgagee was purely mecbaiiieal. It did not 
extend the time for payment to the prior 
mortgagee ; 

(2) that the effect of non-pavnicmt to the 
prior mortgagee within time was, under the 
decree, to lot the whole suit stand dismissed 
against all the parties, the mortgagor and the 
subsequent mortgagees including (a) ; 

(3) that, under S. 0.3 of the Tninsfcr of 
Property Act, 1882 the Court was not bound 
to extend the time fixed for payment of the 
decretal amount ; 

(4) that the High Court could not extend time, 
under S. 148 or S. 151 oi the Code of Civil 
Procedure, 1908, as S 148 relates only to 
proceedings antecedent to the passing of a deerge 
and was not intended to enable the Court to 
extend time in pre-emption and redemption 
oases, and S. 151 has no application to the 
present case. Batuk Nath v. Munnl, 7 Ind. 
Gas. 3G. * 

Karamat Husain and Chamier, jj. 

References: — (o) 19 M. 249 ; 2.3 I. A. 32; 13 
A. 432, R ; A.W.N. (1902) 126 ; 24 A. 44 ; A. 
W.N. (1907) 137 ; 29 A. 481 ; 4 A L.J. 447, D. 

(39) Suit for sale on mortgage — Interest of 
puisne mortgagees and purchasers not set 
out tn the plaint — Dismissal of suit. 

A suit by a mortgagee for sale of the mort- 
gaged property should not be dismissed, because 
the plaintiff has failed to set out in his plaint 
the interests of parties in possession in the 


M ortgage — (Continued). 

1. —General — (Contiwued). 

mortgaged property. Bttdallamntha Flllay v« 
Mothuiawmi Pillay, 7 Ind. Oas. 49. 

Benson and KbishNabwami Iybb, jj. 

(40) Mortgage suit — Suit by assignee of mort- 
gage— -Parties to the sutt — Execution of 
mortgage deed admitted — Consideration 
denied — Burden of proof as <o considera- 
tion. 

D, the assignee of a mortgage, brought a suit 
oil the mortgage, and made the original mortga- 
goi and the original mortgagee parties to the 
suit. The mortgagor admitted the execution 
of the deed, but denied the receipt of con- 
I sidcration . 

Jfeld, that the original mortgagee was rightly 
impleaded in the suit and that the plaintiff 
was entitled to ask for a relief against him if 
ho failed to obtain a decree against the mort- 
gaged property : 

field, further, that the onus to prove the 
want of consideration lay on the mortgagor, 
Dirg Singh y. Manbhap, 7 Ind. Cas*. 09. 
STANLEY, C.J., and GRIFFIN, J. 

(41) Moitgaqe suits Interest — Rule of dam- 

dapat. , 

ill mortgage suits the relation of debtor <tnd 
creditor continues down to the passing of the 
dec ree. Under the ordinary circumstances, the 
mortgagee is entitled to interest at the contract 
rate until the date fixed for realization; bat 
the rule of damdupat applies to interest accru- 
ing due after the institution of the suit (a). 
A. C. Devaraja Urs v. Hotte Ranganna, 15 
M.C.C.R. 227. 

STANlf^Y ISMAY, C.J.^ and KRISHNA 
RAO, J. 

References (a) (1906) 33 Cal. 1269 ; (1898) 
26 Cal. 39 , (1899) IV IvI.C.C.R. 53. F. 

( 42) Mortgage— Priority — Subrogation — Lis 
pendens — Keep%ng alive earlier mortgage — 

^ Intention — Presumption. 

Where the plaintiff’s mortgage was subse- 
quent to, and taken during the pendency of, 
the mortgage suit instituted by defendant No. 4, 
but the monies lent on the plaintiff’s mort- 
gage went towards the payment of the prior 
mortgages, which though subsequent to the 
mortgages of the defendant No. 4, were prior 
to the mortgage suit of the defendant No. 4 ; 
held that there was no new transaction nor 
dealing with the property during the pendency 
of the suit, that all that happened was that 
the plaintiff took over mortgages which had 
oome into existence prior to the mortgage suit 
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M ortgmgf^^iCtnUinued) » 

1 Qoneral -^(ConHnued ) . 

of defendant No. 4 and thereby became subro* 
gtkted to the rights of those mortgagees, who 
obviously could noMhave* been bound by the 
doctrine of lu pefuiens, and that the plaintiff 
also could not have been bO bound , 

JJleldf also, that, in the absoaoe of evidence 
, to the contraVy, the presumption ib that the 
plaintiff intended to keep those earlier moit- 
gages alive for bis benefit Tara Prosad Han- 
4al V. Kristo Prosad Panda, 7 lud Gas 473 
WOODROFJ^K and TEUNOV, J1 

(48) JCHoppel - Mo 9 Ujnge — Pttor and subse 
quent moi tgaqes — Salt of pat t of mot igngid 
property to mortgagee — Redemption of 
previous mortgage — Prior mortgagee not 
settingup his pnreha^t as defence — Right 
of subsequent mot tgagu to posse ssion 

When the sub mortgagees purchisc the bhircs 
of some of the heiis of the mortgagor in the 
property nitirtgagcd and ill the heirs sue for 
redemption of mortgage ind, ponding suit for 
redemption, the property is morlgiged with 
third partus and out of consideration for 
this latter mortgage the sub mortgagees ire 
paid up and redemptiou of the previous 
mortgage is allowed the sub mortg igees ire 
estopped from setting up their purchisc from 
some of the heirs of the mortgagor against 
the claim for possession made by the ‘*ubse 
quent mortgagees Phcir leceptancc of the 
whole mortgage money constitutes in admission 
that the redeemed lind h la not been sold to 
them. Bala Bal^hsh v Lohri, 39 T L.R 
1910. 

BEID, C J , and JOHNSlONE, J 

(M) Mortgage of occupant y holdmtj — Void 
mortgage — Mortgagee put in possession — 
Mortgagor's rujht to tttooer possession 
loithout paying the moi tgagi tnont y 

Where a mortgagee of an occupancy bolding 
has been put m posse^^sion of the holding by the 
mortgagor, the mortgagor c innot recover posses 
eion, without piying the mortgage money, on 
the ground that the transfer is void. Dlrgpal 
Bln^ V. Surat Upadhia. 7 Ind Gas 738, 
Kabamat Husain, j. 

References —A W N. (1888) lS 8 . 11 Bern. 
L.B. 695 ; 3 Ind Gas 7GI, 7 A L J ddO , 32 
A. aSd ; 6 Ind. Gas. 557, D. 

M) Mortgage— Rule of damdupat, applica- 
Inhty of^ after the enforcement of the 
60 


M ortgagc^(Coni%nued ) . 

1. — General-- (Continued). 

Transfer of Property Act— Right of mort- 
gagee to sue for interest is 41 rtghi artstng 
from contract. 

V Hindu mortgagor can claim the application 
of the rule of damdupat when the originifl 
mortgagee is also a Hindu, notwithstanding by 
subsequent assignment the person who clmms 
' the principal and interest due on the mor(gag<f 
IS a Parsee. 

The Transfer of Property Act has not lifected 
the ipplicition of the rule of damdupat in the 
c ISO of a Hindu mortgagor 

Tht. right of a mortg igee to ^uc for his 
principal and interest is i right arising from a 
contru t and must he tiken to bo made subject 
to the nsiges ind customs of the contracting 
, pirtirs Jeevanbai V ManordasLachmandai. 

I 12 Bom Tj R 092 
M V( hi OD J. 

(46) ! K matin e suit — Mortgagi — Different 
ioniitions yf paipnent in several mortgage- 
deeds — Wlun last supersedes the previous 
oru s — Conditional salt —Right of suit — 
Mdtjagee after the Punjab Alienation of 
T and ittlurscorne into force— Its section 
9 (d) —( ausL of a turn — P P. A.ct (IV of 
S. 05 

Held thit — 

(1) A plaintifi. whoso right to sue bad not 
accrued at the date of institution of suit, can 
notcliiin idciKc simpl> on the ground that 
his rii,ht to sue his become complete during 
the pLiidoucy of the suit 

(2) That a recital 111 tho last moitgago deed 
tint the mortg Igor shill pay the amount due 
under the previous mortg igo deed at the time 
of redemption supersedes the stipulition made 
fherem hieing the time of payment by the mort 
g Igor of the mortgage money 

(3) \ mortgagee’s suit to recover the mort 
gige money due on a mortgage deed in which 
the mortgagor agrees to pay it within a certain 
number of yeirs is not m untamable before 
expiry of those yeirs 

(4) A mortgagee of revenue paying land with 
conditional sale is not entitled to get its posses 
Sion m case of mortgagor's default. The only 
remedy left for him is now the one provided 
under S 9 (2) of Act I of 1900 , the last proviso 
of S. 68 of Act IV of 1882 cannot help him m 
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Morigag0~-{Continued), , 

1.— General— (Continii«<2; . 

the least (a). Nanak Chand v. Mehr Jawata, 
137 P.W.B. 1940. 

Shah Din and Chevih. jj 
Reference. --{of 09 P.W R. 1910. 

*(47) Moi tgage deci ee — 0}dei absolute — Pay- 
ment out of Court be fort and aflei oider 
ab8oluU--C.P C. ( let Xn of IbbJ), S. 258 
— L%m%tatton Act (AT of 1877), Sch II, 
Art 17d A 

Befere an oMor absolute has been made in a 
mortgage decree, it ib the dut\ of the Court to 
determine in respect of what sum the decree* 
holder is entitled to an order absolute On this 
footing, the Court is bound to consider any 
allegations of payment by the defendant after 
the date of the decree ni&x and before the date 
of the application for an ordci absolute (n) 
Different considtrations, however, ipply 
when a payment or an adjustment is alleged 
to have been made subsequent to the older abso- 
lute in answer to an application b\ a mortgagee 
decree-holder to bung the mortgaged properties 
to sale The execution Court can he invited 
to determine the question onl} under S. 958 of 
thoC.PC 1889 (/)!. 

If ail adjustment has not been re< ordtd within 
the period of limitation under, Art 171 ^ of 
the Limitation Art 1H77, it cannot be taken 
notice of by the executing Court Hiramony 
Biawaa v Musa Khan, 7 Ind. Cas G25 
MOOKERJEE lud SHVKtUUDlE, JJ 
Refetences — (r/) S C W N 102 , 29 C 651, 
xelied upon 1 Ind Cas 077 , 10 C L J. 91, R, 
ib) 4 Ind. Cas. 402 , 11 C L J. 91 , ‘2b M 473 
(P B.) , 16 M L J 120. folloHed 12 C W N. 
4S6, distinguislu d , 7 Ind Cas 55, lefened to. 
(48) Mortgagee— Oi der absolute — ( ' P.C ( let 
V of 1908), Otdex XXX1\ , x 5—Hujk 
Coutt, Original act ta 

Where, after an order for payment of the 
mortgage-money, the moitgagee dies there 
should be a fresh order upon the defendantb 
mortgagors to pa\ the moiie} into Court before 
there is a final decree for sale. Previous practice 
of the High Court, original side, in these oases, 
dtecussed. Barat Coomarl Dassi y. Harl 
Chafan Pal, 12 C.L J. 596 
Pugh, i 

(40) Mortgage suit — Paramount title, when 
may be investigated -^Utndu l^aw^ Direc- 
tion for accumulation— Direction not perpe- 
tual— Present gift— Bequest to wife of son 
when married, whether valid. 


910 

M origMgu-^Continued), 

1.— Oeaeral— (Confiitaed). 

The rule that the question of paramount 
title cannot be property investigated in a inort* 
gage suit is subject to exceftions. 

Where the defendant is the legal represent- 
ative of the mortgagor, and if the property 
really belonged to the mortgagor, she, the 
defendant, would be the proper person to be 
sued, it is open to her, when sued by the mort- 
gagee upon that assumption, to set up her own 
title to the mortgaged property. 

The substance of a disposition by will was 
that D, the oldest son of the testatrix, would 
take possession of the estate upon the death of 
the testatrix, that he would get his brother 8 
married in the couise of ten years, that, if 8 
married within th*is period, the estate would be 
taken ba his wife, but that if 3 did not marry 
within ton years upon the expiry of that period, 
D would sell the properties and apply the 
proceeds for certain specified religious purposes. 
The will concluded with a statomtnt that D 
would bo the exccut ^r till the marriage of 8, 

when his wife would succeed to the office of 

# 

executor 

IMd, thit the true position of D was no” 
higher than that of an executor who had clearly 
no power to spend the income , that he was to 
accumulate the income for a period which 
might extend to ten years or might be shorter, 
if S ahould be married in the meanwhile, that 
thi*. trust for <iccumulation, not being one for 
peipptual accumulation was good as there waa 
a present gift to support the direction for accu- 
mulation , ^)ihat tCie bequest, to the wife of 8 
was valid m Hindu Law , and that the estate 
vested in the wife of S as soon as she waa 
married. « 

Therefore, a mortgage of the estate by 8 be- 
fore his marrit«ge did not pass any title to the 
mortgagee. Nafar Chadra Kundu v. Rataa- 
mala Debi, 7 Ind.* Cas. 921. 

MOOKKBJI and TEUNON, JJ. 

(80) Mortgage decree— Purchase of mortgaged 
property by the decree-holder — Sale by 
mortgagor of part of mortgaged property 
prior to deci ee— Purchaser not impleaded 
as par ty to mortgage suit — Right of private 
purchaser to redeem his own share— T.P, 
Act (IV of 1882), 8* 60 — Right of mortgagee 
to claim interest according to mortgage 
deed — Interest. 

Where, in the execution of a mortgage decree, 
the mortgagee decree-holder puichaaed in 
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Aloitf4|fi0--(Conttiuiid)i« 

— If— Otneral-— (CoM^tMd). 

Court sale soma of the items of the mortgaged 
property, attd one of these items was sold before 
the date of the deorA by the mortgagor to the 
appeUant, who was not impleaded as a part> 
in the mortgage suit. 

Held (if that the sale in Court auction must 
be treated aS valid and that the mortgagee 
must be taken to have split up his aecuritv and 
precluded himself from objecting to an appor 
tionment. 

(9) that the appellant was entitled to redeem 
his own share onlv on payment of the proper 
tionate amount, which the item sold to him 
was liable to contribute riteably to the debt 
secured by the moitgage 

(8) that on the said amount the mortgagee 
was entitled to interest according to the mort 
gage-deed and not according to the decree 
Venkatas warn! Naioken y. Ramanathan 
Ghettiyar. 8 Ind Gas 153 6 M L T. 40Q 
MUNa6 and 8A^ KARAN Nair fi 
Referejtres — 18 C 164== 17 LA iOl 31 M 
258«18MLJ 944 = 4 ML r 293 F 0 C L. 
4.816 = 11 OWN 403 not F 

( 61 ) Sttpulaivm as to payment (fc(i ipound 
tnteiest in default — \\ htthei penalty — 
Bate of inUiest alUmnhle hihuen data/ 
mortgage deciee and dak fu(d foi jaymint 
— S 86, 'Itansfei ofPioputij t(f 
A stipulation in a mortgige deed is to the 
payment of compound interest in def lult is not 
a stipulation by wij of pen iliy and the mrrt 
gagee is entitled^ to recover the ^compound 
interest 

Even if S. 86, T P Act, does not bind the 
Court to award the contiact rate of interest fi i 
the period between the date of the moitgage 
decree and the date fixed for payment the 
Court may in its discretion ^iward that rate 
especially in a case like the present whore the 
mortgagee c innot enforce payment before the 
time fixed. Yeera Reddi v Subbanna SettI 
8 M.L.T. 387 

WHITE C J , and SANKARAN NAIR f 
Reference —21 365 F, 

(68) Deciee-^-Ofder diiecting di hibiitxon of 
sale proceeds between several mm tgagte^ 
ifdeciee-^C.PC (Act V of*I9o*i), Ss 2 
cl, (9), 47 (i) — Distiihution of sale pro- 
ceeds between pit tor mottgagees—Intetest to 
tun Ml deUe of cohfbmatwn’^Tfansfet of 
Property Act (IV of 1869), 8a, 83% 84 


(Con(tnttsd). 

1 — Gcnaral Contmiied), 

Ao order directing the distribution of sale* 
proceeds between the first mortgagee and the 
second mortgagee, who were made parties to a* 
suit by the third mortgagee to enforce his 
security, is an order within the scope of S 47. 
sub S. (1) of the G P G , of 1908« and is, there- 
fore, a decree within S 2 sub S. (2), and is 
appealable as such 

In directing the distribution of the sale pro 
ccodb the Couit should proceed*upon the as- 
sumption that c ich of the prior encumbrancers 
wis entitled to intciest at the contract rate up- 
to the d ito of the confirmation of the sale, 
which was the earliest date on which monev 
bcc iine^i ill> iv ul iblo for distribution amongst 
thi diil tent mortgagees Benode Lai Bando 
padhya v Srikristo Chuckerbutty, 8 Ind 
( lb. 4 

MOOKI RTRI. and Teunon, JJ 

(53) MotUfoqe debt pitd by third party — 
Stihioqntion — TJnid patty i right — Right 
to stand in mot tqaqee s shoea-^Taking moat 
yagebond tfnecessaty — Title of pufchnsei 
at ntetwn sale — Sale by yudgment dehtoi 
aftei aiicti n '•ale but befme issue of sale- 
cutifuat — If title of auction purchase 
defcaUd—r P C ( let XJV of 1382), 
S 31b 

W hen a mortgage debt, for the payment of 
whirb a sale has been ordered is sUished b> a 
third part> who when he makes the advance 
tositisf> the debt obtains i security over the 
mortgiged proport> the security cieited by 
the origin il mortgage debt la not extinguished, 
and the origin il encumbrance, in respect of 
w Uich the s ile was ordered enures to the bene 
tit of the put) making the payment (a) 

But if the thud party, when advancing the 
pioue\ f Ills it the time to take any charge on 
the mortgaged property as security for his loan, 
but subsequently takes a mortgage over the 
sime propert} he is not entitled to claim that 
the second mortgage is a mortgage in continu- 
ation of the origin il mortgage which he has 
dischirged, ind the result is that he is not en- 
titled to step into the shoes of the original 
mortgagee 

And if, in the interval, that is, between the* 
advance made by him and the taking of the 
security subsequently, the property is trans- 
ferred, his rights must be subject tothattraus 
fer. 
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—1.— General— (Contfntt«d) . 

The title of an auction purchaser cannot be 
defeated by any transfer made by the judgment- 
debtor between *Khe date of the sale and the 
date of the confirmation of the sale (6). Ram 
Baran Singh v. Khakhan Singh, 8 Ind. Gas. 
•6d7. 

BllETT and CHITTY. JJ. 

Refereiu'es : — (a) ‘28 A. 778 ; 3 A.L.J. 630 ; 
-A.W.N. (1906) 230 ; 29 M. 37, relied upon ; (6) 
16 C. 546; *24 A. 475 ; A.W.N. (1902), 146, li.\ 2 
•O.W.N. 589; 7C.L.J. 1, F, 

(84) Mortgagor and mortgagee — Subsequent 
possessioii of nwrtgagee 'not necessarily evi- 
dence of outright sale — Burden of proving 
subsequent outright transfer on mortgagee 
— Entry in register — J‘ossession over 13 
years insufficient - Bui den if proof. 

Where, after mortgaging the proporticH, the 
mortgagor!! remained in po8se>;sion at first and 
subsequently made over possession to the mort- 
.gagoes, who alleged that possession was made 
over outright and not in usufruet, the burden 
of proving the outright transfer is on the party 
.asserting it (a). 

An entry in Register No. 1 showing an out- 
right transfer for consideration, coupled with 
the fact of possession for over thirteen years, is 
not Bufiicient to shift the (mus^ cspceially where 
there is no entry in Register IX of the corres- 
ponding year, and the possession is as consistent 
with the transaction being an usufructuary 
mortgage as with its being an out-right transfer. 
Ha Hnin y. Ma Le Me, 8 ind. Cas. 010. 

FOX, C.J., and PAKLETT, J. 

Reference: — (a) 1 L.13.H. 215, appr. 

(59) Mortgage — Brfpr suit — Plaintiff in subse- 
quent suit joined as representative of one 
mortgagor — Title paramount to that of 
mortgagor — Failure to set up — Whether res 
judicata in later siiit^ 

Where, in a prior mortgage suit in which a ^ 
decree for foreclosure was passed, the plaiutifi 
in the subsequent suit was joined as a defend- 
ant, and he failed to set up, in the prior suit, 
.a title paramount to that of the mortgagor by 
way of defence. Held, that it cannot bo said 
that he ought to have set up such title, and his 
omission to set up such title will not render the 
•question of title, in the later suit, res judicata, 
Hanuman Biogh v. Mannulal, 6 N.L.R. 156. 
SKINNim, A.J.G. 

12 C. 414 (421, 422) ; 20 G. 79 
<85) ; 82 C. 746 ; 33 C. 425 (482) ; 5 G.L.J. 95 
^nd 18 A.W.N. 432, JR. 


m 

M or$gage^{Oontinued) • 

1«— Oaneral— (ConiiiMtfd)* 

l8S) Mortgage— Minor's property— Be^ngdy 
against such property barred— Benefit to 
minor— Validity, «• ^ 

Where the maternal uncle of certain minors 
borrowed money on a pro- note and discharged 
with that money certain debts of the deceased 
father of the minors, and whore, aQier the lapse 
of five years i.e., at a time when the remedy 
against minors’ property became barred, he 
executed a hypothecation bond mortgaging the 
minors’ property in lieu of the pro-note, held 
that the uncle was not the legal guardian and 
that the mortgage was not for the minors’ benefit 
and was not binding upon them. Perumal 
Naloker v. Kadir Ibrahim Rowther, 8 M.L. 
T. 444. 

Ahdur Rahim and Krjshnaswami 

AIYAR, JJ. 

(57 ft 58) Mortgage— Property in Calcutta 
niirrigagcd— First mortgagee ’« sui tfor sa k 
— Secoiul ' mortgagee holding security of 
auifussil property also, added ns party — 
Right of latter to surplus sale proceeds — 
flight to obtain sale of mofussil property — 
Whether exist 'i — Transfer of Property Act,* 
lhS2, S, 5*5 A, Seq. Incorporation of, as 
O.XXXTV, C.P.C., 1908-Fffect-Mort- 
gagor not appearing — Scale of costs* 

A was the first mortgagee of a certain immo- 
veable property iu Calcutta. B hold a second 
mortgage over the same property and some 
other property in the mofussil. A sued on 
the original side of Calcutta High Court upon 
his mortgagee and impleaded ^ as a defendant 
in his suit : B prayed for a decree in his favour 
for the amount of bis claim, and for a direction 
that, in the event of, the Calcutta property 
proving insufficient to pay the first mortgage 
and his own, *'^e mofussil property may be sold 
by the Calcutta High Court. 

Ileli that, in A’s suit, B could only obtain 
any surplus sale proceeds of the property in 
that suit, and could not obtain any relief res- 
pecting the mofussil property (a)* 

The cfiect of the incorporation of the sections 
of the Transfer of Property Act, 1882, as 
0. XXXIV of the C.P.C., 1908. is to put an end 
to any independent practice on the original side 
of the High CAurt based on the old procedure, 
and that the original side should follow the 
provisions of the Transfer of Property Act which 
have been imported into the O.P.O., as 
0. XXXIV. Although as a rule a decree is on 
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Mortgage— {ContintMd). 

— 1 .‘-Oenefai-^Con^ntitf^Q'. 
scale Ko« I as agSiinst a defendant who does not 
appear, the first mortgagee was held entitled to 
obtain -costs on sca^ No * 8. Sarat Chandra 
Roy Chowdhry y. M. M. Nahapiet. 37 C. 907. 

PUOH, J. 

References (a) 22 C. 100 ; 24 C. 190 ; 1C. 
W.N. 106; ^7 Ch. D. 246, D. 

(69) Deed of mortgage execution by mort- 
gagor, mortgagee and surety*— Stamp duty 
payable. See Stamp Act. No. 4, 15 P.R. 
1910. 

(60) Suits for sale and redemption are sub- 
ject to the rule of TAa pendens. See Transfer 
OF Property act, No. 19, 13 O.C. 50. 

(61) Mortgage in favour of one member of 
undivided Hindu family— Payment of entire 
mortgage money to one of several memberb 
after the family became divided — Rights of 
other members. See Hindu LAW (Partition), 
No. 7, 6 Ind. Gas. 343. 

(62) Entry of mortgage iu^Iuntkhib Khewat 
signed by one of two mortgagoeb — Whether an 

. acknowl^gmon\. Sec LIMITATION A(JT (1877), 
,No. 22, 35 P.W.R. 1910. 

(63) Decree for sale upon mortgage passed 
before 1908— Passing of Code of 1908— Effect — 
No curtailment of right to execute. See Civ. 
Pro. code (1908), No. 34, 7 A.L J. 120. 

(64) Mortgage decree — Sale held without the 
representatives of a deceased defendant entitled 
to redeem, brought on record — Validity. See 
Execution of Decree, No, ii, 7 m.l.t. 
270. 

o • 

(65) Mortgage deed reserving right of way — 
Transferee— Mortgage— Right to object. See 
Easement, No. 4, 7 M.L.T. 28S. 

(66) Post diom interest on mortgage money. 
Sco Interest, No. 2, 50 P.W.R. i9io. 

(67) Applicability of S. 248, C.P.C., to mort*» 
gage decree. See Limitation Act (1877), No. 
120, 6 Ind. Gas. 43. 

(68) Unregistered sale deed— Registered 
mortgage bond for consideration money, valid- 
ity of. See CONTRACT ACT. No. 14, 5 Ind. 
Cas. 581. 

(69) Mortgagee’s possession is that of mort- 
gagor-*- Mortgagor can maintmn a suit for 
declaration. See SPECIFIC Relief Act, No. 
21, 6 Ind. Gas. 166. 

(70) Acknowledgment by one two mort- 
gagees in a deed of transfer— Acknowledgment 


iHoitWf®— (Confinttsd). ‘ ■ 

1.— Oeneral— (Confiniied). ’ 

valid as against the representatives of thatr 
mortgagee. See LIMITATION ^CT (1877). No.. 
23, 6 Ind. Gas. 190. 

(71) Mortgagee during partition suit— Bight 
of mortgagee. See GlV. Pro. CODE (1882), 
No. 217, 6 Ind. Cas. 196. 

(72) Suit for declaration of title as owner— 
Second suit as mortgagor — Res judicata. See 
CiV. F'ltO. CODE (1882), No. 12, 6 Ind. Cas. 
696. 

(73) Relinquishment of holding by mort- 
gagor in favour of zamindar — Mortgage not 
affected. See 0(!CUPANCY HOLDING, No. 6^ 
6 Ind. Cas. 705. 

(71) Mortgagor and prior mortgagee— Co- 
defendants — Res judicata. See CiV. PRO. CODE* 
(1908), No. 14, 6 Ind. Cas. 375. 

(75) Mortgage of future rents of value of over 
Rs. 100— Registration — Position of mortgagee 
who had taken unregistered dooument. See 
Registration act (1877), No. i, 6 Ind. Cas. 
504. 

(70) Life tenant under will — Whether can 
mortg'fcge the interest of devisee. See WiLli, 
No. 11, 6 Tnd. Cas. 533. 

(77) Previous indebtedness of mortgagor 
to mortgagee — Undue influence. See CON"- 
TRACT A(yr, No. 7, 7 A.LJ. 729. 

(78) Suit for sale partly decreed —Certain 
.share exempted— Objections by mortgagee 
asking for sale of exempted share — Advalorent 
fee. See COURT FEES ACT, No. 8, 7 A.L.J. 
812. 

(79) Registered and oral mortgage— Priority 
—Notice. See Reoistration, No. I, 5 L.B. 
K. 184. 

(80) ^lortgago of family property made by 
minaging member — Decree for sale— Suit by 
son and other members to recover the family 
property. See HINDU LAW (JOINT FAMILY), 
NO. 8, 7 A.L.J. 945. 

(81) Mortgage of undivided share — Suit for 
partition by mortgagor’s co-sharer— If mort- 
gagee necessary party — Rights of mortgagee. 
See PARTITION, No. 12, 6 Tnd. Cas. 829. 

(82) Attestation — Co-cxecutant if may attest 
execution by others. See TRANSFER OP PRO- 
PERTY A(;t, No, 38, 14 C.W.N. 1046. 

(83) Application of S. 291, C.P.C., 1882, to- 
mortgage sales. SeeCiV. PRO. Code,- 1882,. 
No. 142, 14 C.W.N. 1019. 
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(84) Unconscionable bargains in — Duty of 
Uourt. Soe Pleadinqh, No. 4, 12 Bom. L.R. 
796. ‘ 

(86) Mortgagee's right to costs. SeeCiV. PRO. 
QODE (Mysore), No. 8, 15 M.G.O.R. 155. 

(8C) Mortgagor and mortgagoe— Relationship 
of landlord and tenant— Suit by mortgagee for 
possession — ^Jurisdiction. See LANDLORD AND 
TENANT, No. 80, 110 P.W.R. 1910. 

(87) Same •person holding two mortgages 
•over samoproperty-Suit on first mortg.ago with- 
out disclosing the second— Subsequent suit on 
second mortgage — Kffect. See Civ. PRO. CODE 
(1908), No. 16, 4 S.L.R. 82. 

(88) Breach of condition of mortgage — Mort- 
gagee entitled to arrears of kasurand possession 
on breach — Suit for kasur decreed— Subsequent 
suit for possession barred. See CiV. PRO. Code 
( 1882), No. 47, 31 P.L.R. 1910. 

(80) Liability of the mortgagee in possession. 
See Transfer of Property act, No. 52. 

6 N.L.R. 109. 

(90) Applicability of doctrine of Ids Pendsnn 
to mortgage transactions. See TRANSFER 
OF Property act. No. 22, 6 N.L.R. 140. 

(91) Mortgagee in possession — Whether 
trustee of mortgagor. Soe CO-SHAUEliS, No. 8, 

7 Ind. Gas. 772. 

(92) Meaning of defendant ” — Defendants 
benefited by mortgage— Personal liability. 
See Transfer of Property A(n\ No. 69, 7 
Ind. Gas. 784. 

(93) Auction purchaser whether can acquire 
absolute interest from mortgagee. See LIMIT- 
ATION ACT (1877), No. 85, 7 Ind. Gas. 670. 

" (94) Representation that sale deed would not 
be enforced as sale deed — Mortgage deed — 
Proof. Sec EVIDENCE ACT, No, 20, 12 Bom. 
L.R. 972. 

(95) Decree for sale— Father representing* 
sons— Registration — Notice. See TRANSFER 
OF Property Act. No. 6.8, 12 Bom. L.R. 
940. 

( 96 ) Auction purchaser- -Bonami purchaser 
—Mortgagee of auction-purchaser— Right of 
mortgagee to claim protection under S. 817, 
G.P.G..B6e GlV. Pro. Gode (1882), No. 164-a, 
12 Bom. ii. R. 1044. 

( 97 ) Surplus Gollection made by mortgagee 
^^Mortgagor's right to recover — Limitatiou. 
See OIV. PRO. Code (1882), No. 48, 7 A.L.J. 
1901. 


Af (ConfMicMkO . 

( 98 ) Suit for declaration that mod^goge is 
not valid— Plaintiff in possession of soma items 
—Maintainability. «8ee SPECIFIC BELIEF 
Act, No. 26, 8 M.L.T. 868. 

(99) Validity of mortgage by guardian— 
Bights of mortgagee. See GUARDIAN AND 
minor. No. 1, 11 G.L.J. 197.. 

I (100) Suit on legHl or equitable mortgage — 
Interest in arrears and property insufficient to 
pay incumbrances thereon — Jurisdiction to 
appoint a receiver. See OlV. PRO. GODB 
(1908), No. 143, 5 L.B.B. 136. 

(101) Two simple mortgages — Suit on first 
mortgage —Second mortgagee not impleaded — 
Part of hypothecated property sold — Second 
suit for sale of remainder not barred against 
second mortgagee. See GlV. PRO. CODE (1882), 
No. 16, 7 A.L.J. 29. 

(102) Adverse possession ns against mortgagor 
— Effect upon mortgagee. See LIMITATION 
ArT (1877), No. 42. 8 M.L.T. 377. «. 

(103) Suit by mortgagee — Impeachment 
by dccrco-liolder's assignee pf mortgage on 
grounds urged in claim proceedings and found 
against. See ClV. PRO. CODE (1882), No. 188! 
8M.L.T. 381. 

(104) Deposit paid to mortgagee— Balance 
promised — Whether a full discharge. See 
Transfer of Property act, No. 56. 7 A.L. 
J. 65. 

(105) Whether the mortgagor's widow after 
re-marriage could represent the mortgagor's 
estate Effect o& mortgage^ decree obtained 
against person wrongly sued as legal represent- 
ative of mortgagor. See ACT XV OF 1866 
(HINDU Widow Re-marriaqe), No. 1, 14 
C.W.N. 346. 

f]06) Ostensible mortgage found iii reality to 
be a sale — Right of pre-emptor. See Pbe-BMP- 
‘ TION, No. 1, 167 P.W.R. 1909. 

(107) Execution of mortgage decree — S. 104, 
Transfer of Property Act, S. 248, Civ. Pro. 
Code (1882)— Effect. See CiV. PRO. CODE 
(1882), No. 116, 6 Ind. Gas. 101. 

(108) ^lortgage of decree by decree-holder— 
Attachment of decree on same date by decree- 
holder's credi/ior— Subsequent attachments by 
other creditors — Priority — Rateable distribu- 
tion — Rights of mortgagee— Lien— Burden of 
.proof. See GIV. PRO. CODE (1882), No. 105, 5 
Ind. Gas. 92. 
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Mortgmge--{Cimtiinmdi- 

(1Q9) Inclusion of property to which mortga- 
gor hits no title-^Begistration. See Regis- 
TBATION ACT (18^), No. 21, 5 Ind. Gas. 127. 

(110) Former suit by mortgagee to enforce his 
rights'— Subsequent suit by his sons and rever- 
sioners to protect their interests — Opposite 
findings in Awo oases illegal— Duty of Judge. 

• See Custom (Punjab— alienation), No. i, 
139 P.W.B. 1909. 

(111) Vendor and purchaser — Mortgage for 
balance of consideration — Inability of vendor to 
put purchaser in possession of entire property — 
Reduction of consideration for mortgage pro 
tanto. See Vendor AND PURCHASEB, No. G, 
8 Ind. Gas. 91. 

(112) When no personal liability in mortgage 
transactions. See CONSiDEiiATiON, No. 2, R 
Ind. Gas. 302. 

( 118 ) Joint mortgagees - Effect of payment 
to one. SeeOONTRVCT AOT, No. 28. 8 Tnd. 
Gas. 41C. i 

^(lli) Proceeds of sale of mortgaged property 
—Appropriation— Costs — Principal and interest, 
fiee Transfer of Property \ct, No. 70, 
*8 Ind. Gas. 32. 

^8.— By Conditional Sale. 

(1) Sole remedy of mortgagee extinqmsked hy 
Legislature — Special Legislatire rcmetly 
— Putyab Alienation of Land Act, 1900, 
Sb 9 (2) — Refusal to accept — Right to a 
money decree. 

Under the terms of the contract, the sole 
remedy of a mortgagee by conditional sale, 
tor the enforcement of his right under the 
mortgage, was to foreclose under Reg. XVII of 
1806. But this right was not enforced till the 
enactment of the Punjab Alienation of Land 
Act, 1900, which rendered the conditional sale 
elaose in a mortgage deed null and void. 
And the mortgagee afterwards applied to the 
Deputy Commissioner for the special remedy 
provided by S. 9 (3) of the Punjab Alienation 
•of Land Aot, but refused to accept a farm of 
the mortgaged land for eight years, which was 
ofiered to him by the Deputy Commissioner, 
and brought a suit for money decree, against 
the mortgagor personally. 

BeJd^ when the sole remedy«given by the 
contract between the parties is put an end to 
by the intervention of the Legislature, and a 
special remedy has been substituted in lieu 
thereof, it is only open to the mortgagee to 


(CoafiniMdl). 

—8.— By Oonditlottal 8al»— (C^)iMi2tMM)« 
accept the special legislative remedy, and he is 
not entitled in law to a money decree, pure 
and simple, for that amount. *DalA Sindh Y. 
Dial Singh, 22 P.R. 1910»29 P.W.R. 1910>- 
5 Ind. Gas. 902. 

RATTIGAN and SHAH I)IN, .)J. 

Reference 22 C. 434 (P.O.), R, 

(2) Document — Interpretation of — Sale sub- 
ject to agreement executed on the sa*ne day 
— Reserving right to vendor to reptirchase-^ 
Documents to he read together — Mortgage, 

Where a document purporting to be an out 
and out sale is made “ subject to the terms of 
th<‘ do'^d of agreement executed by the vendee” 
on the same day, and the latter document 
promises to reconvey the property to the vendor 
or his representatives upon payment of the 
purehasc money within a certain time, held 
that the two deeds mu«t be read together as 
constituting a mortgage by way of conditional 
sale (a), Wajid All Khan v. Bhafkat Has- 
sain, 7 A.L.J. 998. 

STANLEY, r.J. and (IRIFFIN, J. 

Jiefe7e7tce : —{a) 12 All. 387, D. 

(3) Tenant executing conveyance of holding 
—Refusal to add purchaser as party— Revision. 

See CIV. PRO Code (1908), No. 92, 11 C.L.J. 
426. 

(1) Sale— Right of re-purchase given under 
a separate document — Not enforced within 
time allowed - Nature of document — Maintain- 
ability of suit for redemption. See LIMITA- 
TION ACT (1877), No. 101, 7 A.L.J. 484. 

(9) Notice — Defects in — Demand of interqgt 
that was not due — Pjffect. See REGULATION 
XVIT OK 1806. No. !. 134 P.L.R. 1910. 

3.- Contribution. 

* (1) Co}itribntio7i^Purchasers of differetU 
items of property — One payhvg cash and 
others agreeing to pay towards mortgage — 
Payment of whole mortgage amount by 
purchaser pa ifiiuj cash — Method ofcalculat- 
inq amount of contribution between the 
purchasers — Transfer of Property Act, 
S. 41 — Applicability. 

A mortgaged three items of property for 
Rs. 1,800 to S, and sold subsequently two items 
to the defendants for Rs. 1,200 and one item to 
the plaintiff for Rs. 500. Plaintiff paid cash for 
his purchase, but the others undertook to pay 
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8.— ContvibatlOB— (ConcItKZed). 

tho price to the mortgagee towards the mort- 
gage. It was not found that the property was 
sold to the plaintiff free of incumbrances. 
The assignee of S, the mortgagee, brought to 
sale the property purchased by the plaintiff, 
and the plaintiff, to save it, paid up part of 
what was due on the mortgage. Plaintiff now 
sued for contribution and contended that the 
other purchasers, being bound to pay Rs. 1,200 
towards the mortgage, must bo held liable for 
that amount, and that rateable distribution 
over all the property should bo made only for 
the balance. Ileld^ that the . contribution 
must be calculated on the putting that all the 
properties were liable for the full amount (a). 

S. 40, Transfer of Property Act, will not 
apply, because there was no contract between 
the plaintiff and his vendors, that the lands 
sold to others should be liable for Rs. 1,200 of 
tho mortgage money. Seshagiri Aiyar v. 
Yythilinga Pillai, B.i M. 211. 

Miller and Munro, jj. 

References:— {a) 177 Mass. 318, 320 and 174 
Mass, 521 cons, awl expl. 

(2) See Mortgage (General). 

5.— Foreolosure. 

(1) Decree absolute — Foreclosure decree — 
Amendment of application for order ab- 
solute — Granting application ex parte — 
Irregular. 

An amendment of an application for an order 
absolute for foreclosure ought not to be granted 
ex parte without notice to the judgment- 
debtor {a). 

# If it is granted without such notice, the 
party affected is entitled to have tho order dis- 
charged in an appropriate proceeding, namely, 
by an application under S. 108, Civ. Pro. Code, 
1882, to sot aside the order, or an application 
for review of judgment or an appeal. Ahhoy 
Churn Gain v. Naha Kumar Dutt, 0 Ind. Gas. 
300. 

MOOKERJBE and TKUNON, .IJ. 

References :—{a) 32 C. 263 (P.B.) ; 10 C. W.N. 
306 ; 35 0. 767, relwd on. 

(2) Foreclosure — Conditional sale — Defect- 

ive 7U>tice— Appellate Cmirt ivlien bound to 
proceed under 6’. 9 {3) of Act XIII of 1900 
— Regulation XVII of 1606, 8. 8. 

A foreclosure notice is bad in law and the 
proceedings thereunder are null and void, if it 
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is issued in respect of two mortgage-deeds, only 
one of which is in the form of a conditional 
sale. ' 

An appellate Court has no jurisdiction to* 
make a reference under S. 9 (3) of Aot XIII of 
1900, and the Deputy Commissioner has no 
power to proceed under its sub-section (3), if 
tho foreclosure notice is effectual, but if it ia 
not, the appellate Court is bound to aot upon 
tho said section and can only dismiss the 
suit if the mortgagee refuses to accept a mort- 
gage in one of the authorized forms. Jlwan< 
Ram V. Bhani Ram, 6 Ind. Cas. 657 »51 
P.W.R. 1910. 

SHAH DIN, J. 

(3) Gift to equity of redemption — Validity 
under Muhammadan Law — Notice to donee of 
forocloRure. See MUHAMMADAN LAW (GIFT), 
No. 4, 86 P.R. 1010 (Civil). 

5.— Redemption. 

(1) Mortgage-Sale of equity of* redemption 
— Discharge of prior mortgage — Right of 
puisne mofi'tgagee, 

M purchased the equity of redemption in the* 
property which was under a mortgage with R. 
There was also a prior mortgage on the same 
property which M redeemed. On a suit for 
sale being brought on the basis of R’s mortgage, 
held, that it mu.st be taken to have boon intend- 
ed to keep tho first mortgage alive for his bene- 
fit and B could not sell the property without 
redeeming the first mortgage. MaharaJ aHms 
Mahua v. Ramji Lai, 7 A.L.J. 15 » 5 Indf. Cas. 
177. 

15ANER.J1 and TUDBALL, JJ. 

References (1907) A.W.N. 86, D. ; 10 C. 
1035 and A.W.N. (1896), 128, F. 

(2) Decree in favour of mortgagee baaed on 
cot7ipromise under which he was to lose in- 
terest on certain contingency— Right of 
mortgagee to claim interest at redemption 
— Mortgagee's right to be recouped the et- 
penscs on repairs and improvements — 
Merger — Construction of decree. 

One G, a mortgagee obtained a decree on the 
6th January, 1896, against the mortgagor K 
based on a compromise, under which G was 
to lose inter:)8t on the mortgage-debt on his 
not paying a certain, amount to K, by a certain 
date. 

K sued G for redemption, afterwards alleg- 
ing that as G had not pteformed his part 



DIGBAT OF 


968 


96i 


Motigwgm-^lCMtifimdii. 

6.— Redaslplliiii*^ OonUnued ) . 

under 4lie decree he was not entitled to any 
interest, G denied this and claimed inter alia 
certain additional s^ims aii spent b> him on 
repairs and improvenfenta. 

The Divisional Court held that the mortgage 
had merged in the decree of the 6th January 
1896, and th^t therefore the mortgagee was 
• entitled to no more than his mortgage money. 
On appeal to the Chief Court ; 

Held (1) that the decree did not operate as a 
merger and that it did not take away the 
mortgagee’s right to be recouped for expenses 
alleged to have been incurred by him on re- 
pairs and improvements of the mortgaged 
premises. 

(3) That the decree must be construed with 
reference to the judgment and to the written 
milmamah on which that judgment is based, 
and that on their true construction the mort- 
gagee G must be held to have made the 
required offer within the period allowed, and 
that it was K, and not G who tailed to carry out 
thc^erms of the compromise and that G was 
consequently entiuled to the interebt claimed 
cgi the mortgage. 

Case remanded as being decided on a preli- 
minary point. Oai Mai v. Sri Ram, 164 P. 
W.R.1909. 

RATTIGAN and SHAH DiN, J.r. 

(3) Suit/oi redemption — Relief about SU 1 plus 
in the hands of the moUqaqee — Jurisdic- 
tion determined by the amount of mortqaqe 
money mly. 

Where the plaintiff in a suit for Ademption 
asserted in his plaint that on taking the account, 
a large sum of money would be found due to 
him from the mortgaged, and asked that if^ 
might be awarded to him, without making 
any definite prayer for a decree for either a 
definite or an estimated sum of money inde- 
pendently of the claim to redemption, held, 
that the jurisdiction of the Court to try the 
suit was determined by the amount of the 
mortgage-money, and the claim for the surplus 
could not be taken into account in determining 
the question of jurisdiction. Muhammad i 
Husain v. MuMammal Intias-un-nlssa, 13 
O.C. 82»6 Ind. Cas. 444. 

OHAUIEB, J.C. 

(4) Mortgagee, poeition of — Whether a trustee 
-^IPouier to gratU leases or make other dis- 
poiitione of mortgaged property in his omi 
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-Redamptlpn— (ConflnnscO. 
favour^Orant of the property to undivided 
son^Presumption'-^Trusts Act, 3, pp— 
Right of mortgagor on redemption* 

A mortgagee is in the position of a trustee 
and cannot grant leases or make other disposi- 
tions of the mortgaged property in his owif 
favour, and of such a kind as to give rise to a 
possible conflict between his interest and hie 
duty. 

Where a person in the position of a trustee 
makes a grant of the trust property to his 
undivided son, the relation of the parties is 
sufficient to raise the presumption that he is 
himself interested, and to bring the case with- 
in the mischief of the rule. Venkata ChaHar 
V. Srinivasa Aiyangar,? M.L.T. 148. 

WAijiiis and Miller, jj. 

(5) Malabar Law — Suit to redeem Kanom — 
Sub-mot tqaqe in their favour set up by cer- 
tain members of tarivad — Claim of title as 
men tqaqees— Limitation Act, J877, Sch, 11^ 
Art. Idt. 

Plaintiff (karnavan) suod in 1904 to redeem 
A kanom of 1S57. Certain members of the 
plaintiff’s tarwad, set up a sub-mortgage of 1891 
in their favour by tbc tarwad, and claimed to- 
have acquired title as mortgagees against the 
plaintiff under Art. 1S4, Limitation Act. 

Held, that it cirinot be said that the mem* 
bers of the tarwad who set up the sub-mort- 
gage, arc purchasers for value of the property 
mortgaged, as distinguished from the mortgage 
interest, and that the plaintiff was entitled to 
redeem (a). Kurumathoop llloth Paramei- 
waram Nambudripad v. Keethatath Aleema. 

7 M.L.T, 1R7-6 Ind. Cas. 932. 

Wallis and Krihunaswamy Iyer, jj. 

Reference : — (a) 24 M. 471, D. 

(G) Cowt-^ale at the instance of sub-mort- 
qaqec — Failure to describe property as 
mottgage mtetest — Effe^t^Suit by owner 
of equity of redemption to redeem — Whether 
equity of redemption subsists. 

A, the purchaser of certain property from the 
original mortgagor, sued B to redeem the pro- 
perty. B was a sub-mortgagee, who brought 
a suit on his sub-mortgage and bought the pro- 
perty in a Court-sale held in execution of the 
decree. The decree in B’s suit failed to de- 
soribe tho property as mortgage interest, and the 
vagueness in the description was retained in 
the sale proclamation and the sale oertifloate. 
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B contended that he became the absolute owner^ 
cl the'projter^ and that A was not entitled to 

Held, that the decree passed in B*8 suit must 
^be construed as one against the mortgage 
interest (a) ; that the sale certificate ought to 
he read as comprising only the mortgage 
interest : (6) and that A was entitled to redeem. 
Ann Pattar v. Swaminatha Pattar Kariakar, 
7 M.L.T. 191 » 6 Ind. Gas. 935. 

Benson and kbishnaswawy aiyab, jj. 

' Eeferences : — {a) 29 M. 84 ; 22 A. 442. R. (5) 
^2 W.B. 408 ; 27 B. 334, B. 

(7) Transfer of Property Act (IV of IHtiS), 
8, 99 - Equity of redemption pnrcJiaaed by 
mortgagee-^ Sale voidable not void — Mort- 
gagor, if may redeem xoithout setting aside 
sale^Mortgagee, trustee for mortgagor — 
Indemnity, right of mortgagee to, and to 
credit for amount paid for purchase. 

It is a well established principle that a pur> 
•chi^ by the mortg'agee of the equity of redemp- 
tion constitutes him a trustee for the mortgagor, 
and that he does not (unless there has been a 
release of the equity of redemption or other 
oircumstance which in law would bar his right 
to redeem) acquire an irredeemable title (a). 

The right to redeem which, according to this 
principle, would still subsist in the mortgagor, 
has not been affected bv the decision of the Full 
Bench in Ashutosh Sikdar v. Behari Lai (5) 
where it was held that a sale in contravention 
' of the terms of S. 99 of the Transfer of Property 
Act is not a nullity, but an irregular sale liable 
' to be avoided merely on proof that the terms of 
4 ithe section have been contravened. 

The mortgagor is under no necessity to have 
the sale set aside first, in order to be entitled to 
redeem the property. He may sue for redemp- 
tion within the period of limitation allowed by 
law, but, in such a case, the mortgagor would' 
have to pay to the mortgagee the amount given 
credit for by the latter in respect of the sale, 
•(c) and the mortgagee would further be entitled 
to be reimbursed and to add to the mortgage- 
■iebt the amount which he has expended for the 
protection and preservation of the property. 
J?ftnehaiB Lai Ohowdhury v. Kisbun Perahad 
jglisar. 14 O.W.N. 579 = 6 Ind. Gas. 47. 
WOODBOFFB and CA8PER8Z, JJ. 

Beferencee 82 C. 296 (312) ; 9G.W.N. 
E. (b) SS 0. 61 ; 11 0.W.N. 1011 ; (c) 23 M.' 
'47, B. 
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(8> LimilationAit O. 

Art, 144~(Ht4I JVOMdiirA*(£tkil^(^ XtV 
0 / J8«e), a. la^av^to 
net tmding ofipUHntiff andfarpoimekm of 
mortgaged property--Deoree thed ni&rtgage 
was binding on plaintiff to the exieht of a 
certain amount — Diemieaal of , Mi on 
plaintiffs failure to deposit said ainouni^^^ 
Subsequent suit for redemption^Adoerse 
pnssessioft^Res judicata. 

In a previous suit, the plaintiff mortgagor 
sued for the cancellation of his mortgage and 
for possession of the property. ' The Court 
declared that the mortgage was good to the 
extent of Bs. 300, but the plaintiff being 
unwilling to pay that amount, his suit was 
dismissed. Then the plaintiff brought this 
second suit for redemption ou payment of 
Rs. 300. The lower Gourts found that, its .the 
plaintiff had ignored the mortgage in the previ- 
ous suit, the defendant became a trespasser from 
the date of the mortgage, and thht plaintiff’s 
present claim was barred : 

Held, that the plaintiff’s hlaim in the prior 
suit to declare the mortgage bad did not bape 
the effect of enabling the defendant prAsbribe 
for title by adverse possession from the date of 
the mortgage to the extent of the interest, and 
that the present suit was not barred under 
Art. 144 of Sch. II of the Limitation Act. 

Held, also, that the present suit was not 
barred as res judicata by reason of the previous 
suit. Bangamma Haloker y. Ramasawmy 
Naicker, 6 Ind.^Oas. 478=8 M.L.T. 262. 
White, c.j. and Kbishnaswamy Iyer, 

j. 

References 26 M. 760 ; 27 M. 102 ; 27 M. 
380 ; 28 M. 406 ; 29 M. 153 ; 16 M.L.J. 48 ; 81 
M. 385, R. 

(9) Decree on puisne mortgage^ Sale subject 
to prior mortgage — Whether decree-holder 
bound to redeem prior mortgage, before 
bt 'ngiitg properties to sale. 

Where a second mortgagee has bbtoined a 
decree for sale subject to the> prior mortgage* 

Held that the decree cannot be oons^rued as 
compelling the decree-holder to redjMm the 
prior mortgage, before taking steps to, (NiU the 
property. Arayamuilut lyimgar t^Ximiara- 
•amy Chetty, 7 M.L.T. 

MiLLBB and ABDUR 1URP(» 

Referenees:-^^ H. MX ; 24 IC. 471, D. 
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{litfi fi§fUmptkn^V»ufi^^^ mort^age^ 

to 

fhonep p^$d^two mortgage deeds 
sme^neousfy — Clog — Construction of 
document. 

A 0xeeat«d a asufrnctoary mortgage in favour 
•of B. 8ab8eq<aei)tly B advanced a further sum 
to A» to secure which A executed a Ma^^hrut ul 
rakan bond, which recited the fact of the 
previous mortgage and that the mortgagee was 
en possession of the property mortgaged under 
the former usufructuary mortgage It was 
also stated* that the mortgagor had taken a 
further advance and covenanted that he would 
not redeem the usufructuary mortgage unless . 
he would also pay the money under the second 
bond Heldt that the second bond created a 
oharge upon the property, and that in f\ce of 
the covenant contained in the bond, the mort 
4 ;agor was not entitled to redeem the first 
mortgage, unless and until he would pay the 
money due under the second bond Musammat 
PMieho T Deo Karan, 6 Ind Gas 165 
Griffin and tudball, jj 

Befersnce — V W N (1906) 267, upon 

(11) Ctml Pfocedure Code (id V of 19(H), 

S. 9 {19) — Mesne profits — Interest on wesne ^ 
• profits — Mortgage — Redemption dicue — 

Transfer of PiopeUy Act {IV of ISS^), I 
jSfs 76, SS— Tender of mortgage money— ’ 
Laches in instituting suit /or redemption — 
Mortgagee* s liabtlity for mesne profits— In 
terest from date of deposit— Collection 
charges ftoM dfUe of deposit r- Mm tgagot 
and mortgagee 

The mortgagois deposited the mortgige 
money under S 83 of Act IV of 1882, on the 
36th of June, 1896 They brought the suit for 
redemption on the 16th of October, 1901, and 
•obtained a decree, with a, direction that the 
mesne profits should be determined by the 
•execution Oourt Application for abcertainment 
of mesne profits was made in^ October 1907 
The )udgment*debtor8 objected, among other 
things, that the decree holders, being guilty of ' 
laches in instituting the suit, were not entitled 
to interest on mesne profits prior to the institu- 
tion of the suit, and that they (the judgment' 
debtors) v^ere entitled to a deduction of eolleo 
tion charges from the gross profits Held, that 
the deflfiition of mesne profits, in S 2 (12) 
of Act y Of 1906, included also the interest on 
mesne profits, and that the decree-holders were 


Mortgdigu^iContMmcd), 

entitled to interest on mesne profits ftott Um 
date of the deposit of the mortq^e mondf th ' 
Court to the date of realisation 

Held, further, that, under B. 76 («) of the 
Transfer of Property Act, 1882, the mortgagee- 
judgment-dobtors were liable to account for the 
groBb receipts from the mortgaged property 
from the date of the deposit and were not 
entitled to any deduction on account of 
collection charges Beni Prasad Tewari T 
Narain Das, 5 Ind Cas 529 

Knox and Kabamat HUSAIN, jj. 

(12) Redemption, clog on the equity of Two 
mortgage — Covenant to pay the second 
mortgage before the fir st — Consolidatign'^ 
imendmq plaint in second appeal 

If the parties to a mortgage transaction agree 
so lo consolidatp the mortgage securities as to 
preclude the mortgagor fiom redeeming one 
without redeeming the other, their contract m 
that respect would be enforced Where the 
mortgagors, while executing a second mort 
gage of thoir property m favour of prior mort- 
gagees co\enanted thit * wo shall repay the 
imount duo under this bond before payment 
of the mortgage money due under the earlier 
mortgage, held that the covenant was valid 
and did not amount to a clog or fetter on the 
equity of redemption and that both the mort- 
g bgcb must bo redeemed at the s ime time (n) 

111 second appeal, the plaintiffs, mortgagors, 
were allowed to imcnd then plaint so as to 
include a prajei for redemption of both the 
mortgagob BriJ Lai Singh y Bha«AR^ 
Singh, 7 ATjJ 821 » 7 Ind Cas 116. 

St VNiiKY, C.T and Gribpin J 

ReUrences —(1906) AWN 278, D (1906) 
AWN 267 R 

(13) Redemption suit — Account — Claim for 
mesm profits (retueen date fixed forredemp^ 
tvon and actual date of delivery of property 
— Whetlur separate suit maintainable— 
Civil Procedure Code ( Act XIV of 1889) 

Ss 13 43 — Res judicata — Relinquishment 
of claim— Provincial Small Cause Courts 
ict{IXofl887), Sch II, 4tt 31 

It is the duty of the mortgagor m a suit for 
redemption to include a claim, not merely for 
the recovery of possession, but also for an 
account of what was due upon the mortgage « 
secunty. 
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Alortgat^e-^iConiinued}, 

6.- Redemption — (ConUnwd), 

But a d»tinetion ought to be drawn becween 
thQ claim for mesne profits between the date 
of tender or deposit and the date of the decree 
in the redemption suit, and the mesne profits 
from the latter date to the date of delivery of 
possession. 

The claim for mesne profits between the date 
of tender or deposit and the date of the decree 
must be included in the suit lor redemption ; 
but the claiip for niobiie profits for the period, 
which intervened between the date fixed 
for redemption in the decree and the date of 
actual delivery of posscsbion, may be enforced 
in a separate suit (a). 

Such a suit does not fall within Art. 31 of 
Sch. II of the Provincial Small Cau^e Courts 
Act, and is maintainable in a Small Cause 
Court Sakari Dutta v. Sheik Ainuddy. 6 
Ind Cas. 30 = 14 C.W.N. 1001 

MOOKRHIEK and TEUNON JJ. 

RefeienciS — («) 31 B 527 , 34 C. 223 7). 

(14) Mortgage ConsU iictton — Satisfnchon oj 
tJieimncipul money ont of surplus profits. 

The terms of a mortgage deed were that the 
mortgagee should realize the rents from the 
tenantb of the Und, should appropriate 
Rs 7 8 0 to himself, andpiy the oalanco of the 
rent amounting to one rupee to the mortgagor 
evQry yotr, and, on payment of the entire 
mortgage-money, the mortgagor v\ould bo 
entitled to redeem. The mortgagee did not 
pay the balance of Re. 1 to the mortgagor 
Held that, at the time of redemption the 
mortgagor was entitled to a deduction from 
the mortg ige money of Re. 1 a >oir. Bayid 
Amir Husain v. Musammat Imtiaz Fatina, 
.0 Ind. Ca«. 603. 

Karamat Husain, j 

Reference . — 6 A. 303, F, , 

(16) Mortgage — Goionani for mortgage uToneg 
being paid up from the sutplus profits — 
Mortgagoi Slight to ledeem by mahmg pay- 
ment^- Equity of redemption, clog on, 

A mortgage deed provided as follows — 

When the entire mortgage money is paid up 
from the surplus profits, property can be 
' redeemed in the month of Joth. So long as 
the entire mortgage-money. . . .is not paid up, 
the mortgaged property cannot be transferred 
to any one else, nor will the executant repay 
the mortgage money by borrowing elsewhere. 


fi.— R6damptioii-*(OoitHntiied). 

Held that this covenant did not debar the 
mortgagors from redeeming the mortgage by- 
payment of any sunr ren^ining due whenever 
convenient to them. Held further (per Hvans, 
A.J.C.) that, even if the covenant did 
clog the equity of redemption so as to bar 
redemption by any payment in c^h, such con- 
ditions being in restraint of the right of redemp- • 
tion should be disregarded by a Court of 
Equity. Kandhal Singh v. Babuain BiranJ 
Kunwap, 1.3 0 G. 128. 

K\ ANS and PlOCOTT, Jj. 

(Ifi) Transfei of Piopeity Act {IV of 1882), 
S, 91 — Redemption— Moitgage of fixed 
late tenancy by ter ant— Death of tenant 
hen loss — Right of zamindar to ledeem— 
Escheat to Cioun—Agta Tenancy Act (II 
of 1901, Local), Ss 7, IS, 20, 57. 

A fixed rate tenancy is but a limited interest 
which cannot be the subject of e««cheat to the- 
Crown. Such » tenancy is carved* out of tha 
landholder's interest in the land to whiok^ 
it relates, and a fixed rate tenant has no 
absolute interest in it If the tenancy comes, 
to an end it nocossarily goes back to the estatd; 
which it was carved out of, and lapses taiAe 
land-holder. Where a fixed rate tenant, there- 
fore, who had made a usufructuary mortgage 
of the tenancy, died without leaving heirs, and 
the zamindars oilcred to redeem the mortgage 
after his death, held that the plaintiffs were* 
clearly entitled to ledeem the mortgage made* 
bj the tenant. Quay, if they were not 
entitled to possession of the holding without 
redemption. TulshI Ram v! Ourdial Singh, 7 
A L J. 1011 (P.B.) 7 Ind. Cas. 231. 

Stanley, v j., }<nox and Banbrji, jj. 

Refe) ence • — (a) 30 All. 488, overruled. 

(17) Pt opei ty undix ided mid subject to mort- 
gage —Power i, of one sharer to redeem — 
Lien oxer othei shmes — Res judicata. 

If an> proportv remains undivided, then that 
has to L divided between the oo-sharers. 
When such property is mortgaged, any of the 
sharers might redeem the whole mortgage and 
recover possession of his share, retaining a lien 
over the other sharco m the property# Snob a 
claim is not r^s judicata, Shamuga PllaTSPam 
y. Sooial Udayan, 8 M.L.T. 186. 

Benson and Sankaran Kair, jj. 

(18) Anubhava Kanom — Document in dis^ 
charge of— Creation of right to require’ 



OF OASBa. 


«0 




JliorigMge'-^{Cf>nHnu0d), 

5. — R6d6iiipitoii«*(Cofifi9i2i«(i). 

r^Hmoat — Construction — Redemption — 
Bight to resist claim for redemption until 
renewal, # 

'Where a document, which was executed in 
Recharge of an anubhava kanom held by a third 
party subsequently assigned by the defendants 
created a menf right to require a renewal. 

Hefdthat the defendants cannot resist the 
claim to redeem until such renewal is granted 
(a), Paudapathile allets Yakkayal Raru Nair 
V. Naduplle Madathll Vishnu Bhapathlgal 
Mas Pakaravap Swamler, 8 M.L.T. 234== 7 
Ind. Cas. 69*8. 

BBNBON and KRIHHNA84MI lYEB, JJ. 
References .--{a) 30 M. 300 ; 30 61; G 

H.H.O.R. 256, Ref. to. 
il9) Valuation of subject-mattet of suit— 
Jurisdiction — S. 6, Suits Valuation Act — 
8, Lower Bmma Courts Act. 

In a suit for redemption by a morcgagor in 
possession df the mortgaged property, the 
subj^t-matter of the suit, within the meaning 
of cl. (h) of S. 2 of (he Lower Burma Courts Act, 
1900, is the mortgage, and the amount of the 
pHnoipal money secured by the mortgage deter- 
mines the jurisdiction of the Court competent 
to try the suit. Kalee Kumar Nag y. 
M. Hayappa Chetty, 5 L.B.E. 208 (F.B.). 
Pox. C.J., Hautnoll, obmond, Two- 
M£Y, ROBINSON and PAKLETT, JJ. 
References.— 2 A. 698 , 2 A. 778 , 3 A. 822 , 

5 M. 284 ; 5 A. 332 ; 8 A. 438 ; 11 B. 591 ; 7 B. 
448 ; 17 Bq. C. 545 , 15 C. 104 , 13 B. 489 ; 14 
B. 19; 16 M. 326, iF. , 1 L.B.*R. 96«/), 

(20) Clog on equity of redemption— Mortgage 
for twenty years — Condition as to inteiest for 
the period to he paid lump sum at the 
time of redemption. 

Held that the condition in the mortgage-deed 
:for a term of twenty years, w|;iich required the 
mortgagor to pay the interest for the full term 
of the mortgage along with the principal at 
.the time of redemption, and not as be pleased 
within the term, was a clog on the equity of 
jredemption and should not bo enforced. Biahen 
Ringh Y. Jaimal Singh, 126 P.L.R. 1910. 

SHAH DIN, J. 

References P.R. 1894 ; 6 P.R. 1905 ; 

R.O. 19 P.L.R. 1905, B. 

(80*a) Redemption befoie eaupuraiion of fixed 
day for redemption, whether allowable — 
Transfer gf Property Act ffV of 1BS2), 
dS. 6 ( 2 . 


MoHgt^fa--{Continusdi, 

5.— Redemption— (Confmued) . 

The right of redemption and the right of 
foreclosure are oo-ezteiisive in ^e absence of* 
any stipulation, express or implied, to the. 
contrary ; and when a day is fixed for payment, 
the mortgagor is not at liberty to insist oiv 
redemption before the expiration of the period 
named. Ramtarak Roy v. Auihtosh Malty, 
8 Ind. Cas. 707. 

C4SPBRHZ, J. 

References 10 A. 602, mt , b B. 22; 
16 M. 486; 7M.I.\.323; 4 W.R. 37 (P.C.). 
Rcl. on 

(20-b) Lease by usufructuary mortgagee— 
itedemptum — Right of mortgagor. 

In Upper Burma, a lease by a usufructuary 
mortgagee is determined by redemption. Apart 
from custom, the mortgagee or his tenant has no 
just ground of complaint The contingency of 
redemption is one that he must reckon with 
and may provide against. The mortgagor is 
entitled to immediate possession and therefore 
to compensation in the event of obstruction. 
Nga Nyan Oyi v. Nga Kyaw Nyai U.B H. 
(1910), 2nd Qr., 14. 

SriA\N , J C. 

Hefetente^ — U.B.R. (1901-06) II, Civ. 
Pro 26 , U B K. (1897—1901) IT, 414, R. 

(20-c) Usufnictuary mortgage — Rtdemption 
— Value of suit — Jurisdiction 

In a suit for redemption of a usufructuary 
mortgrago, the subject-matter of the suit is the 
property which the plaintifT seeks to recover, 
and the value of the suit for purposes of juris- 
diction IS the market value of the property at 
the* time the suit is filed. Nga Tun Baw, 
Nga Chein y. Mi Kye, U.B.H. Jnd Qr , 10. 
McCor.L, J c. 

► • Refiuntes — 1 L B R. 96, F\bk. 332 ; 8 A. 
438 ,*11 B 591 , 14 B. 19, 6 M. 284, Cons. 

(21) Redemption by one mortg igor — Nature 
of possession — Limitation against co-mortga- 
gors. See Limit \TlON act (1908), No. 22, 7 
A. L. J. 95. 

(22) Persons holding under invalid mortgage 
— Suit against them as trespassers — Suit treat- 
ed as one for redemption. Sec UNDUE 
INPLUBNOB, No. 1, 123 P.W.R. 1909. 

(23) Second suit for redemption — Res 
judicata. See OlV. PRO. CODE, 1682, No. 4, 

7 A.L.J. 185. 
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MotigMg0*^(CmUnuidt. 

5f--'Red6iiipUoB— (Cane2u(M). 

(24) Mortgagor holding property under a rent 
note*— Decree f^r arrears of rent due — Subsie- 
quent suit by mortgagor to redeem — Mort- 
gagee found to have overpaid himself — Right 
of mortgagor. See ACT XVII OF 1879 
(DEKKHAN AGRI. RCLIKF), No. 3, 12 Bom. L. 
R. 137. 

(23) Suit by puisne mortgagee purchaser to 
redeem prior mortgagee purchaser — Limita- 
tion. Bee Limitation Agt» 1S77, No. 84, U 
O.W.N. 439. 

(26) Applicibility of S. 244, C.P.G., 1882. 
See GlV. PRO. Code, 1882, No. 95, 7 A.L.J. 
2G4. 

(27) Covenant that mortgagee will remain 
always in possession after redemption — Clog. 
See Transfer of Property act, No. 40, 6 
Ind. Cas. 707. 

(28) Occupancy holding— Transfer before 
Agra Tenancy Act — Rights of mortgagee See 
Occupancy, No. c, 7 A.L.J. 766. 

(29) Meaning of redeemed ’ — Suit for 
redemption of moitgago and profits valued at 
less than Rs. 1,000 — Decree for over Rs 1,000 
—Jurisdiction. See REGULATION XV OP 
1798, No. 1, 7 A.L.J. 9G3. 

(30) Right to redeem after expiration of time. 
See Transfer of Property Act, No, Cl, 7 
Ind. Cas. 60. 

(31) Transfer by mortgagee to third person — 
Mortgagor and his descendants not taking steps 
protect their interest — Redemption — Limita- 
tion. See Limitation act, 1908, No. 23, 
93 P.W.R. 1910. 

f82) See PAUPER, No 2, 7 A.L.J. 1191. 

(38) Valuation of suit for redemption See 
ACT VII OF 1887 (SUITS VALUATION), No G, 
214 P.L.R. 1910 

(34) Bight of private purchaser to redeem 
his own share. See Mortgage (Geni;ral)» 
No. 66, 8 M.L.T 409. 

(36) Suit to redeem by alleged karnavan— 
Subsequent suit for redemption by junior 
members— Res See Cl\. PRO. CODE, 

1882, No. 14, 8 Ind. Cas. 129. 

6.— (Bub-raortgage) . 

(1) Sub-mortgage — Purchaser of mot'tgagee^s 
interest at sale in execution of sub-mort- 
gagee*s decree — Mortgage by mortgagee^ of 
properties aftej sub-mortgage-^Foreclosure 
suit and decree against mortgagee alone 
treoited as owfier^PrioriUes* 


MortgMg§---Wontini^ > ;v« 

6.^8ab*iBBrt;ga|i-^(CtofielR^^ 

AR, olaiming title as mottgefeie 
mortgage-deed ezeoutod on 2Mh Ittljf ^t90r 
deposited the title-deeds of the mortgaged 
petty (being the mortgage-deed ttM)f 
deed of assignment of the same) b]r 'futf ijt i 
equitable mortgage with the plaintiff in Oet^r* 
1895. In March 1895, A R ^purporttd to* 
execute a mortgage as owner in fee of some of * 
the properties in favour of A G who, in JuIt* 
1902, brought a foreclosure suit which was dt* 
creed in the same month. Tho plaintiff wae 
not made a party to this suit. A G's cose that 
the mortgage of 26th July, 1890 was satisfied 
previous to the execution of the nfortgrige in 
his favour, by the mortgagors making over to 
A R all the mortgaged properties, was dis- 
believed. Meanwhile in 1901, plaintiff had. 
sued on his mortgage and had, on 28th August,. 
1902, purchased the right, title and interest of , 
his mortgagor A R in execution of the decree* 
obtained by him. The plaintiff instituted the 
present suit to enforce tho mortgage of 26t]i> 
July, 1890 against the original mortgagors,^ as 
also A R and A G. 

Held, that the plaintiff, not having been 
made a party to A G’s suit, could not be barred 
or affected by the decree in that suit, and an 
enquiry as to the priority between the plaintiff 
and A R was necessary for the proper disposal ^ 
of tho case. Tha Hnyn y. HaungMyaBu, 

14 C.W.N. 214 (P.C.)*5 Ind. Cas. 161 » 11 C. 
L.J. 166 -12 Bom. L. R. 234 = 20 M L.J. 168 = 

37 C. 239. 

LORD MACNAGHTEN, LORD COLLINS,. 
LORD SHAW and SIR ARTHUR 
WILSON. I 

(2) Power of sub-mjprtgagee to sue for sale* 
of mortgagee rights of his mortgagor. See* 
PLEADINGS, No. 6, 7 Ind. Cas. 166. 

(3) Suit by sub-mortgagee— Parties. See 
MORTGAGE (GENERAL), No. 18,6 Ind. Cas. 
G54 

7.— (Usufructuary) . 

(1) Evidence — Admissibility in — Begietraiim 
Act (III of 1877), S' 27’-Usufiruetuary 
mortgage below Rs, KXh^Proof of 
Dedteefor money' 

I executed *a usufructuary mortgage^deed in 
favour of B, the value of which was tielow 
Rs. 100. The deed was not registered. I did 
not put B, in possession. In a suit for posses-* 
sion, and in the altamatke for Meovety o£ 
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ibgr Bf Md that the doottment 
^e^MvmtAli^nia evidenoe, ia otdar to show 
thet money me booK^ed, md that the Court 
optdd;pese'naim^te money deoree, although it 
oonld not paee a decree for posaeseion. Jaddu 
ClMitSt V. Bhngvat Ghaube, 7 A.LJ. 71 »5 
rndt Caa. 619^ 

* Stanley, o,j. and Banbbji, j. 

( 9 ) tJaufruetuary mortgage-mioneyt suit for — 
Usufructuary fnortgagee, dispo^sesium — 
Partitwn — Estates ParMtou Act (V of J007 
B.C.), 99. 

A usufructuary mortgagee can bring a suit 
for mortgage-money on dispossession, from land 
given in lieu of interest, bv a co-sharer of the 
mortgagor who obtained the {»am6 on partition, 
and is not precluded from so doing b> S. 99 of 
the Estates Partition Aot. Tallk Singh v. 
*JaULl Singh, 11 0,LJ. 186 = 5 Ind. Gas 130 

HABBINGTON and 0HATTBR,TKE, JJ. 

• 

( 8 ) Mortgage usuftuetuaty — Covenant to pag 
^^Paytfient after d filed petxod — Option to 
pay within tiinc — Sale of the property by 

• mortgagee — TteguLatwm V oj 1697, S 16, 
cl. 3. 

A usufructuary mortgage, executed in 1869, 
.provided as follows . — ** The amount of 
Bs. 1,750, 18 borrowed on the said premises. Wo 
three of us shall, after paying off the said 
amount of debt after fifteen years from this day , 
redeem out premises. Perhaps any one of us 
three might within the period pay ofi at one 
time the amount of rupees according to his 
share, you should allow redemption of the 
premises proportionately after receiving the 
amount and you should gass a receipt for the 
monies received.’* 

The mortgagee sued in 1906 for recovery of 
the mortgage-debt. The first Court allowed 
the claim. The lower appell^ Court reversed 
this decree, holding that, where, in the case of 
a usufuotuary mortgage, the mortgagor agrees 
to redeem by payment of the principal after a 
stated periodi the mortgagor has no higher or 
better rights than he has under a simple 
UBufruetuary mortgage. 

Held, that the suit would lie, inasmuch as 
the mortgage in question was governed by S. 15 
W tl Begttlation V of 1827 and there was 
nothiqg^ In the terms of the mortgage-deed 
widelit eitlier exprcfsly or by implication, 
indicated- that the property i^ould not, by 


means of a dvil suit, be applied in liquidado|i 
of the debt, Pavashavaro irishmi Oabka 
Pntlajlrao XalaYarad fialvl. ll Bom. 
1815-84 B. 128-4 led. Gas. 595. 

SCOTT, O.J. and BATOHBLOB. J. 
Be/srsnres (1892) 17 Bom. 425; (1898) 
P.J. 43, F. (1891) 16 Bom. 803; (1895) 20 Bom. 
796, (1908) 10 Bom. L.B. 6l5, ExpL 

(4) Mortgage — Stiupulatim to gwemoitgages 
actual physical possession of* plots morU 
gage d — Fadut e to get actual physical posses- 
sion on account of mortgagor's fraudr^ 
Mortgagee entitled to simple money decree’^ 
Jjtviitntwn Act. Sch. (i), Aits, 95. 97. US 
and 190. 

On 19th Novembe) , 1903, defendant* respond- 
ent executed a mortgage deed with possession 
for a certain specified plot of land m favour of 
the plaintifi-appoliant. The oontcaot was that 
the mortgagee should have actual physical 
possession and enjoy the entire gross rental in 
lieu of interest. The plot in question turned 
out to be the sd land of the defendant, and 
plaintiff obtained merely proprietary possession 
with the right to collect rent at a reduced rate 
from the mortgagors. It was found as a foot 
by the lower appellate Court that the contract 
was obtained from the pbvmtiff by defendant by 
means of a concealment of material facts 
amounting to fraud. 

/leM that, upon the finding of the lower 
appellate Court, the plaintiff would be entitled 
to a simple money decree for the sum advanced 
with such interest as the Court might find 
due. 

Held furtbci, that the claim must fall either 
under Art. 95 or 97 of the first schedule to the 
Limitation Act , Arts. 116 and 120 cannot apply 
to the case. Udit Narain v. Sahib All aad 
qthers, 13 O C 148. 

Evans and Piggott, jj. 

(6) Mortgagee-Property security for interest— 
Personal liability — Effect of. 

Where a usufructuary mortgage deed provided 
for payment of interest at twelve annas per cent, 
per mensem if the rents and profits were not sufil 
oient to pay up the whole amount of interest^ 
held that the mortgaged property was securily 
not only for payment of the principal but alsq 
of interest. Held, farther, that the mem Isol 
that the mortgagor took a personal liability to 
pay up the intemst did not relieve the mortgaged) 
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Mor^Mge-^iContinued) . 

^7.— Uiafpoolaapy— (Cw^«nt^)> 

property from liability to satisfy the deficiency. 
Chlntaman v« Dularl, 7 A L.J. 1087. 
STANLEY, O J. and BANEBJI, J. 

(0) Mortgage-deed — Suit for posseesum — 
Nature of suit — Execution admitted — Con- 
sideration, unnt of^Proof — Onus on 

mortgagor — Delay in institution of suit — 
Presumption as to parsing of consideration 
— Limitation Act (XV of 1877), Sch II, 
Arts ll3^ 135— Specific peifoimance oj 
contract 

A mortgage deed conto.ined a recital that the 
mortgagor had received the mortgage money 
and put the mortgagee in possession of the pio 
perty mortgaged. As \ matter of fact the 
possession had not been given and the mort 
gagee sued for possession Held that the suit 
svas not a suit for spcciiic performance of a 
contract of mortgage It w is a suit for posses 
Sion and ms governed by Art 135 and not b> 
Art. 113 of the Limit ition Act 1877 (af 

In a suit for possession by the mortgagee, 
if the mortgagor admits the execution of the 
deed but denies the receipt of consider ition the 
onus lies on him to prove that he had not re 
ceived the consideration Mere delay in the in 
stitutionof the suit does not shift the burden on 
to the mortgagee to pro^e that the consideration 
had passed (6). Thakur Ram Chand y Beharl 
7Ind Gas 646. 

KARAMAT HUSAIN T 

References *— (a) AWN (1884) 121, F. ib) 
8 A. 641, D , A W.N. (1904) 163, 1 A L J 421 , 
27 A. 71, F. 

(7) Redemption — Lsnfi uciuai y — liighi to 
redeem before sah^fat turn of d( bt by rdnts 
and profits— Assignment by mortgagee for 
lesser corteideraium — Right of assignee to 
recover entire amount due to his assigmr — 
Interest, rate of Appi opriation of rent first 
towards principal and then for interest — 
Liability of mortgagor ti pay enhanced 
assessment — Tiansfei of Property Act, 
S 1S5. 

In the absence of an express recital to 
that effect, a mortgagor under an usufructuary 
deed of mortgage is not debarred of his right to 
redeem till the entire debt is satisfied by enjoy- 
ment by the mortgagee of the profits of the 
land. 

Where the mortgagee assigns his interest 
lot a lessor amount than that due to fiim. 


M ortgMge^ (Continued ) . 

7.— UlnfruotQavy-*-(OoftftfiiMd). 

without stating that the balance was convoyed 
as a gift, the assignee cannot recover Item the 
mortgagor more than thOCoonsideration he paid 
for the assignment and reasonable interest 
thereon 

Whore, at the date of the assignment, a 
very small portion of the conh^deration was 
due for principal and the balance represented 
the interest, the assignee was held not entitled 
to the high rate of interest provided for in the 
original mortgage-deed, viz , 24 per cent per 
annum, but was awarded only 6 per oent. per 
annum. 

The rents and profits have first to be applied 
towards principal and then towards interest 

The mortgagor i, liable for the enhanced 
assessment levied by Government after the 
date of tho mortgage Bnrle Jaganna v. 
Yelugula Latchanna 8 M L T. 420-7 Ind. 
Gib S71 

Miller and Krtshnaswami Iyer, ji 

(8) Usufructuaiy mortgage — Decree for* sale 
baited — Moitgagve obtaining possesnon 
after hairing of deaee — Whether morl- 
gagic^s right to possession put an end to 
bi foie sale — Plight of mortgagor to obtain 
possession 

A usufructuary mortgagee, who was out of 
possession at date of his suit, obtained a decree 
for sale which bee imc barred He subsequently 
got possession from the mortgagor In an 
action by tho mortgagor’s representative for 
po8session< • 

ITdfJ, that the mortgage decree, whioh did 
not deal with tho mortgagee’s nght to posses- 
sion, did not put an end to his right until sale, 
and that tl mortgagor, his representative or 
assignee could not oust him even though he 
had obtained pocsession after the date of his 
suit. Kaveri Ammal y. Kali Ammal, 8 M.L. 
T. 427 = 8 Ind. Gas. 130 

Miller and Kribhnaswami Iyer, jj. 

References —34 G 150 (161) (P.C.), 4 A.L.J. 
109, IIG.WN. 249 , 6 0 L J. 106; 17 M.L. 
J 43 , 9 Bom. L B. 804 , 2 M L.T. 75, B. and 
Bxpl 

.(9) Possession not given to mortgagee— Suit 
for possession compromised — ^Mortgagee taking 
simple money decree— Sale of mortgaged 
perty. See OlV. PRO. OODB, 1906, No. 140, 
7 A.L.J. 821. 
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Motig^ig^^lConduMI, 
-~7.«-UgiifMeiua»y--*(CoM02tiM) , 

(10) 01 Air lands — Possessioa not delivered 
to mortgagee —Bights of mortgagee. See Act 
n OF 1901 (AGBA OhBNAsfoY), No, 2, 7 A L J. 
890. 

(11) Proprietary rights, losing or parting 
with— Expropnetary tenant. See Beg. II op 
1877 (AJMB&), No. 1, 7 A.L J. 370. 

(12) Power to sell mortgaged property con- 
ferred by the deed — Bight of mortgagee. See 
Tbanbfer of Property act, No. 39, 6 Ind 
Oas. 795. 

(13) Liability of usufructuary mortgagee to 
account. See TRANSFER OF Property act, 
No. 54, 7 A.L J. 787 

(14) Mortgage money repayable after a given 
number of years— Right to order for sale Sec 
Transfer of Propert’v Acr, No 44, 12 
Bom. L. R 491 

(16) Possession under, nature of See P VRTI 
TION, No. *7. 5 Ind Gab. 604 

tl6) Vendor agreeing to pay back purchase 
money if there be any prior hypothecation or 
wendee bo dispossessed— Pjffect of prior usufruc 
tuary mortgage See Vlndor \ND Vlndlj 
N o. 8, 6 Ind. Oas 114 

Mosque. 

(1) Lands granted for suppoit of—Attich- 
abilityand alienability See 1\4M, No, 2, 7 
M.L.T. 849 

(8) Suit for removal of trustee of, and for in 
junction — Bight 4o possessioh of lands attached 
to. See Trust, No. S c, 8 Ind. Oas. 525 

MoYeable property. ^ 

Deposit of— Suit for recovery of the thing 
deposited — Limitation. See LIMITATION ACT, 
1877, No. 49, 5 Ind Gas 1 

Muktear. 

(1) — convicted of offence implying defect of 
character— J urisdiction of High Court and 
subordinate Oourt. See ACT XVIII of 1879 
(LBGAIi PRACTITIONERb), No. 3, 11 0 L.J 
164. 

(2) Amendment of Muktoarnama — Power to 
amend — ^Effect of amending. • See AMEND- 
MENT, No. 1, 11 C L.J. 285 

(8) Misconduct — Conviction — Removal — 
RestoratioD — Power of High Court. See 
PliBADBR, No. 8-5, 12 C.L.J. 625. 


Mnlfettl lease* 

(1) Mulgeni lease — Payment of rmt in 'kind 
— Assessment payable byMulgar— InCreass 
%n assessment — Mulgai liable to pay the 
increase-^ Interest over arreirs of rent pay^ 
able m kwd— Interest Act {XXXlI of J839) 
--Contract Act {IX of 1672), S 78— 
Unliquidated damages 

Under the terms of a Mulgeni lease, executed 
on the 25th September, 1869, the Mulgenvdar 
(tenant) agreed to pay the Mulgar (lessor) rent 
of five and a quarter khandicb of r&ce every year, 
and the latter to pav the Government assess- 
ment of Rs 6>14 6 It w is albo agreed that rent 
settled should not be reduced or enhanced. At 
the revised survey settlement the assessment 
w IS increased to Rs IG 12 0. The Mulgar then 
hwing sued the tenant for the arrears of rent 
for bix years preceding the suit, with interest, 
the tenint claimed refund of the increased 
assessment which he paid and for which the 
Mulgar was liable 

Hi Id, (1) that the amount of aosessment 
Rs G 14 6, mentioned m the lease as being 
payable by the Mnlqat , must be deemed to refer 
to the assessment a*^ it then existed, irrespective 
of the question of its reduction or enhancement 
tboicafter that, therefore, the Mulgar remained 
li ibk to pay the ciibanoed aesesSmont , 

(2) that, as the rent was payable in kind, the 
irrcirs of rent wcic not such a debt as was 
c^ontcmplatod by tnc Interest Act, 1839, which 
required tbit there must be a debt or sum 
certain at the time when the promise was made 
to bring it within the operation of the Act , and 
there was no debt certain at that time, because 
the niiikot value of rico then need not have 
n^cesbarily been the same is the market value 
at the time of the breach of the contract , 

(1) that neither was interest recoverable 
under S 73, Contract Act, 1872, as damages 
*for breach of the contract to pay rent since a 
sui^ to recover the money value of the rent in 
kind was a suit to recover unliquidated damages 
which were measured by the market value of 
the goods deliverable under the contract on the 
day they ought to have been but were not 
delivered, and interest could not run upon 
unliquidated damages Narayan Rama- 
ohandra Bhatta v Manager Nagappa, 12 
Bom. L.R. 831. 

CHANDA VABKAB and HEATON, JJ. 

(2) Landlord and tenant — Mulgeni tenure 
— Sudden enhancement of Chvemment 
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Klillttiil Iwm^iOonelwdidU 

' aaasasmmt^LiabitUif tf tena^U to €kffi(r«- 
buta rateably to the increase — Mafras^ 
Revenue Recovery Act (11 of 1864) • 

Where Government aBsessment on land let 
under mu/geni-teaure is suddenly increased, 
the landlord alone should boar the whole 
increase under the provisions of the Madras 
Bevenue Recovery Act, and the tenant cannot 
be called on to contribute rateably towards the 
increase. Yenkataramana-Jlithala v. Nagap- 
paya, 8 Ind. Cas. 428. 

KBIBHNaWamI AlYAB, J. 

References 20 M.L.J. 640 (F.B.) ; 1 M.W. 
N. 33S ; 8 M.L.T. 178 ; 7 Ind. Cas. 321, F. 

(3) Mulgar— Mulgenidar — Liability to pay 
enhanced rent. See ACT II 1864 (MADHAS 
Bbvenub Recovery), No. 3, 8 M.L.T. 173. 

Municipal Act. 

* (1) See Act III OF 1884 (BENGAL). 

(2) See ACT XVI OF 1903 (C.P.). 

(3) See ACT I OF 1900 (N.W.P.). 

(4) Sec Act XX OF 1891 (PUNJAB). 

Municipalities. 

(1) Municipal Act, construction of — Statutory 
powers of '-Hoto to be exercised --Abuse of 
power — Effect — Central Provvices Munici- 
pal Act — Power of Committee, President or 
Vice-President — S- 06 — J^ower to impose 
conditions on oivnet'S of lands to ensure 
safety — S, 67 — ' Pi ojeciion lawfully in exist- 
ence,' meaning of — Power to remove — 
Compensation — Notice under Ss. 66 (5) and 
163 (.9) -5. 88— Rebuilding a building, 
tohai is — Discretion exercised by Municipal 
Committee when can be interfered with by 
Civil Courts, „ 

A public body like a Municipal Committee 
invested with statutory powers must take care 
not to exceed or abuse their powers. They 
must rigidly keep within the limits of the*^ 
authority committed to them . If they act 'be- 
yond their powers, they have to make compen- 
sation to the person sustaining damage by 
reason of their unlawful proceedings (a). 

• An Act like a Municipal Act, which touches 
the private rights of individuals, must be most 
carefully construed ** without unwarrantable 
stvecity on the one hand or unjustifiable lenity 
^;^Ahe other** (6). 

ffyAny aiotion to be taken or order to be passed 
notice to be issued in the exercise of powers 
jj^tonferred by the Central Provinces Municipal 


■'Act,' 100s;.n«i»- h, 
respectively, by the Obmmitteb^l^ q ' 
lesolutiou passed at a 'meeting; 
conducted under Ssl 7.5 to 19 
ib oases of emergenoyt the f^residbnt, 
absence or during the vacancy pllaofrhvj 
Vice-President, may direct the exeootfqnof '&*y<'^ 
work or the doing of any Act which the 
mittees are empowered to executh w'do« itni^i.; 
the immediate execution or doing of which, , 
in his opinion, necessary for the service 
safety of the public ; under 8. 66, no power ia 
given to a Committee absolutely to 4®pri^, 
owners of the legitimate use of their^ lands, hut 
the Committee can only impose conditionR 4 to 
ensure the safety and sanitation of the building 
and suitability of its structural appearance re- 
latively to neighbouring buildings, and also to 
conserve the health, safety or convenience, 
of the public, or of persons dwelling in the 
vicinity. Under 8. 67, a Committee cannot 
require any projection or structure over any 
public drain to be removed, if the pi^pjeotion or 
structure has been- lawfully in existence at the 
date of the commencement* of the Act, without . 
making reasonable compensation* for damage 
caused by such removal (c). But power of re-v 
moval of projections without compensation is; 
limited to cases of altogether new struolures,. 
and does not extend to structures taking exactly 
the place of pre-existing structures (d). Any 
projection, in the absence of any rule declaring 
it a public or common nuisance under the for- 
mer Act, and in the absence of any aotion by 
way of civil proceedings for its removal by the 
Committee, mast be held to be lawfully in ex* 
istence. B<,fore a Committ^ can acquire a 
power to pull down a building erected or re- 
erected in violation of the provisions of 8. 66, 
it must give a notice tb remove under sub-B. 

(5). and also a second notice under 8. 158 (8) 
if the first notice is not complied with. 

' The exercise of its disoretion by an aathodtjr 
like a Municipal body, in respect of a nuittjir 
within its jurisdiction, when that diaoietiqBk 
has been honestly and 6ona Ade exeroised, can- 
not be oontrolled by an aotion in Court (el* 
But if the discretion is oaprioioUsly or porvea^ 
sely exercised, and injury results to the pUdht** 
iff, he may then have a oausd of aotkm, 
not till then (fi. Where, a chapri was iueldtl-' , 
enoe for 20 years, and .plaintiff toolc doiru;!^' > 
roof and the posts, and, after fixing , 

putbaok the roof in ite old . 

renewal of the old poets, and t^^/]|^^|tf^ 





^:i.,B. 08. 

' Bobs, a.j.o. 

<1900) L.J. Oh. 639. (6) 37 
B» («) 38 a 308. (<i) 30 C. 160& 
3iil£ VB. («)86 I1 .J.Q.B. 037 (088. 084); 
<7^:Ii.T.Q.‘B. 01). 30 M. 118 (188) ; 36 C. 

• 811 (810) and 33 a 380 (388). (9) 38 A. 199 (301); 
13'q.B.D. 330 and 18 B. 007, R. 

lAods within a— Aoquisitipn — Valuation. 
8oe AOQUIBITION OF LAND, No. 1, 11 C.L. 
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fi&mfimd imahiffJm UvsHnfo^ 
kmr kml* 

The owner of higher land is Mlilled. 
the water ran off into the lower land by wjb|^^;': 
ever means nature intended that it should, ai^^l 
his right is infringed by any means whljft 
prevent the water so doing, whether it tie thr. 
damming of streamer the holding up of the. 
promiscuous spill (a). Mahomed Hoosela W; 
Mansooklal, 8 Ind. Gas. ^156. 

Parlett, j. • f 


J. 408. I 

(8) Munioipal elections — Jurisdiction of Chief | 
Judge of Small Cause Court. See ACT III OF j 
18^ (City of Bombay Municipai.), No. i. j 
12 Bom. L. B. 737. j 

Mtmhidabad Aet. 

See ACT XV OF 1891 (Benoal). j 

Mutts. I 

Their origin — Head of — Position of — Trustee i 
or life-tenant— -Income, power to spend. Sec | 
HiUBU Law (BBiiiaious Endowments), 
No. l, 7M.L.T.ri(F.B.). | 

Hume. 

(1) Use of another's name — Allegation of . 
damages — Bight of suit. See REG. XI OF ' 
1827,' No. I, 12 Bom, L.R. 358. 

Jfative Christian. j 

(1) Joint tenancy — Gift by a, to three children | 
—"Nature of estate taken. See Gift, No. 1, | 
7 M.L.T. 379. 

Hatural Rights. ^ ^ 

(1) Easements — Bain-watet\flowing in unde- 
fined water-course — Natural fight of adja- 
cent owner to obstruct— Damages — Water, 
right of. 

Where rain water falling on plaintiff’s land 
flowed over land of the adjoining owner, 
held that this was a natural right and the 
ad|aoent owner cannot claim damages for any 
inodhvenience caused to him ; but it is equally 
a. natural right of the adjacent owner to build 
ngi to the edge of his land, so as to obstruct the 
of surface water from adjoining land, or 
he may erect a dam upon his own land which 
haaihe effect of obstructing the flow of the 
■ ueighboar’a surface drainage water over his 
lbud..r Rangana Reddlar y. Perumal Reddiar, 
164»5 Ind. Cas. 921. 

^•^;&iKN80K and KBIBHNABWAMI lYBB, JJ. 
.v.'ifi^|trt^:;r<99 K. 689, F. 


References : — (a) 1 M. 835, F.\ 2 G.L.B. 
141 ; 12 C. 323 ; 11 M. 16, B. 

Necessity. 

—is a question of fact — Interferenoe in revi* 
Sion. See CUSTOMB (PUNJAB— ALIENATION),. 
No. 12, 67 P.W.R. 1910. 

Negligence. 

(1) Rule of speed limit in navigable channels 
— Contributory— Bad light. SeeTOBT, No. 3, 

8 Ind. Cas. 611. 

Negotiable Instruments. 

(1) Hundi— Consideration — Burden of proof 
— Revision under S. 70 (a) of Act XVIII of 
1884. 

Held, that, where a man executes a Hundi, 
ho must pay the money or must prove that no 
consideration passed. This law may at times 
secure decrees for money to plaintiffs who 
never paid the quid pro quo, but this is irnma* 
terial. The Legislature, in the interest of the 
business community generally, has adopted a 
policy, and, in pursuance of that policy, the* 
onus in such cases is laid upon the person who 
p?omi8os to pay upon a negotiable instrument. 

A person is not bound to keep oareful proof 
j of matter which the law says he need not prove. 

, Held, also, that a finding of fact by wrongly 
throwing burden of proof on a party can be ques- 
tioned in revision under S. 70 (a)- of Act XVIII 
of 1884. KIshen Chand y. Jamna Das, 25> 
P.W.R. 1910«24 P.L.R. 1910; 6 Ind. Cas. 
891. 

JOHNSTONE, J. 

(2) Hundi endorsed for collection — Whether <" 
. endorser entitled to sue upon it ufithout (S 

* re-endorsement to him. 

Where a Hundi is endorsed over to an Agent 
for collection who has no property in the saimw. 
the endorser in entitled to sue upon lt,^wiMic^ : j 
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negotiable lNtPttiiieate'^(ConcitMM)« 
any re-endoraement back to bim. Ponnayya 
y Palanlappa Ghetty and others, 7 H L T. 
871»6Ind Gas 486. 

SANKAHAi^ NAIR and ABDUR RAHIM, JJ. 

Befererice — 80 M. 441, 

'(3) Monay lenty suit for-- iccepianceofhMn^i 
for the loan — Hundi dishonoured and un 
paid — Suit on the original loan — Maintain 
aMity 

A sued B for the recovery of a sum of money 
lent and repayable on a certain date B also 
gave a hundi for the sum A brought a suit 
on the hundiy which failed by reason of defect 
in the stamp. A brought the present suit on 
the original loan for recovery of the sum lent, 
costs, etc 

Held that the plaintiff s claim to recover hib 
joan 18 not barred by his accept ince of a hundi, 
payment of which was refused (a) Gokuldas 
y. Parmanand, 6 N L B 125 
STANYON, A T C. 

References -(a) 23 G. 851 , 28 A. 208 . 24 B 
360, F, 1C 256 comidaid , 8 C 721, 20 A 
178, Diss , 29 M 111, It 

(4) Promissory note — Ti ansfe^ of ownership 
— Want of endofs6Vient — Punhaser in 
Court auction — Light of put chaser to sue— 
— Vesting ordet—C P C (4tM of IVOS), 
O. \XI,u WandSJ 

In order to effect a transfer of ownership of a 
negotiable inbtrument, an endorsement is not 
in general required by law 

A purchaser of a promissory note in Court 
auction, who was obtained a vesting order 
before date of his decree, is entitled to a decree 
insult on the promibbory note even ihougli 
there was no endorbcment on it Kuthala- 
Jingam Pillay v Paokiyam Fernandez, 8 Ind 
Gas 17 

Miller, j » 

Reference — 6 B 139, It 

(8) Bill of Lading — Endorsement in blank — 
Effect. See BILL 01 LADING, No 1, 3 S L 
K. 208 

(6) Instrument negotiable by custom— Effect 
of partition list— Absence of assignment in 
wniong. See Promissory Note, No 8, 8 
Ind. Gas. 83. 

Jlegotiabielnatrumeiits Act. 

/ See AOT XXVI OF 1881. 


Meat Mend. 

Making default— Effeot upon minor. See 
GIV. FRO Code, 1882, No. 198, 99 F.L.R. 
1910. 

Non-Joinder. " A 

(1) Plea of, taken m appeal — Proper course. 
See INAM, No. 2, 7 M L T. 849. 

(2) —of parties— Objection not ^aken at the 
earliest opportunity — Waiver. See GiV. FRO. 
Code, 1908, No 101, 7 Ind. Gas. 102. 

Notice. 

(1) Ple« of want or insufhciency of notice, 
when may be taken See ACT III OF 1884 
(Blnoal Municipal), No 5, 8 In*d Gas 81. 

(2) Objection as to want of, when maybe 
taken See LEASE, Nu 8, 5 Ind Gab 336. 

(3) — to am mnktear when he is husband of 
principal — Effect See ACT VIII OF 1885 
(Bengal Tenancy), No. 50, 6 Ind Gas. 662. 

Nunc Pro Tunc 

Award made after death of one of 4he parties 
— Doctrine of whether applicable. See ARBI 
TRATION, No 2, 14 C W N 759 * 

Oath 

t 

(1 ) Oath in a pat Ueular form — Vakil ojfen/ng 
to be bound by though not specially em- 
pou c I ed — Effect of 

A vikil, unlebb bpccially empowered, cannot 
bring a suit to a close, by offering to be bound 
by the oath of the opposite party in a parti- 
cular form Ramasami Odayan y P. If. 
Ramasami Odayan, 7 M.L T 43=5 Ind Gas. 
514-20MLJ 396. 

MUNKdand \BDUR RAlflM, JJ. 
lUfeience — 14 B 455,^ 

(2) Pi oposal by plaintiff to take oath m one 
form — Plaintiff subsequently instsUngupon 
another jorm — Defendant* s duty 

Where the defendant was willing to take the 
hath in the foim proposed by the plaintiff, but 
the plaintiff insisted on taking the oath in 
another form, 

lu Id that the defendant was not bound to take 
the oath in the form which the plaintiff insisted 
upon Ramaiingam Chetti y. Yeevayya 
Chetti, 7 M L.T. 197 

SIR ARNOLD White, c.j. 

References — (a; 17 M.L J. 99, D., 17 M.L.J* 
646, B. 

Oathi Act. 

See AOT X OF 1878. 
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Ompaney. 

(1) Ahaolut&^Oceupaney Jiolding^-^Btlonging 
io a mwor^Sufrwdar of^by a guardian 
lehen binding on minor ^Absolute occupancy 
tenant right when might be lost — Absolute 
oocupaney tenSit and ordinary tenant^ 
Difference between the rights^ Applicabi- 
lity of Tenancy Act to absolute occupancy 
tenants,^ 

The validity of a surrender, by the guardian 
of an absolute occupancy holding belonging to 
a minor, as operating to put an end to the 
rights of the minor thereto, must be judged by 
the same considerations as apply to the acts of 
guardian with respect to ordinary property as 
laid down in Ilanooman Persaud's case (a). So 
if the surrender is not a prudent act, and is in 
excess of the guardian’s qualified powers, it 
cannot so operate as to destroy the absolute 
occupancy tenant-right. 

An absolute occupancy tenant-right will not 
be lost, by reason of the tenant’s connection 
with his land ceasing to exist by means of a 
transactioif not binding on him, unlass such 
sepsrance of the tenant’s connection amounts to 
a dispossession extending over the full statutory 

period of limitation for suits for land. 

• 

Although the Tenancy Act incorporates an 
absolute-occupancy tenant within its sphere of 
op 6 r 9 .tion and classes him as a tenant along with 
tenants properly so called, yet in its essence his 
right to something quite apart from the rights 
of tenants proper. More inclusion in the Act 
does not subject him to the disabilities of 
tenants, apart from what the Act speciall> 
provides for. Rachov. Sadoo, G N.L.R. G. 
KRISHNA BflsE, J.C. • 

Reference '(n) 6 M.I.A. 393. , 

(1-tt) Uniform rent for half a century— 
Tenants contnbuting for the reclamation of 
the lands. 

Suit iu ejectment. The suit lands originally 
formed part of a zemindary, and were foroht ' 
lands. They were reclaimed, the defendants 
contributing the bulk of the expenditure. The 
lands were held by the defendants and their 
ancestors for about half a century at a uniform 
rent. 

Held^ that the Judge, who found that the 
defendants, had acquired occupancy rights, 
cannot be said to be legally wrouh in coming to 
that oonclusion, in view of the fact that the 
tenants would have probably had notions about 
tenure similar to those of the (occupancy) 
tenants in the surrounding zemindaries. 


Oeeapaney-‘(Cof&riiiiMd). 

The Baptist lllssloiiary Sodaty of India Tr 
Horiah Beharn. 7M.L.T. aoi«61od. Oas. 979. 
Benson and Kbishnaswabcy Iyer. jj. 

Reference .**—23 M. 318, R, • 

(2) Occupancy holding — Recorded tenant ^ 
whether represents holding--~Question of 
fact — Decree for rent against recorded teh- 
ant — Sale-^Interest of unrecorded tenarit 
now affected. 

The decision in 9 C.W.N. 848 lays down no 
more than this, that a landlord is not justified 
in treating the registered tenaitt, of raiyati 
holding as the sole tonant, merely because hia 
co-sharers in the holding are not registered. 
There is nothing in that case to prevent the 
whole body of tenants of a raiyati holding 
electing to treat one of their number as their 
representative in their dealings with the land- 
lord. The fact that only one tenant is regis- 
tered is merely an item in the ovidonoe, on the 
question whether he is or is not tho represent- 
ative tenant qua the landlord (o). 

The question whether the recorded tenant 
represents tho holding or not is, under the* 
present law, always a question of fact. Jagat 
Tara Dassya v. Daulati Bewa. 13 C.W.N. 
UlO-2 Tnd. Cas. G96-37 C. 76. 

Richardson and Chattbrjeb, j.t. 

UefereJires : — (a) 26 C. 677 ; 2 C W.N. 172 ; 
27 C. 64G ; 6 C.W N. 302 ; 7 C.W.N. 170 ; 10 
C.W.N. 17G; 24 C. 012; 3 C.W.N, 19, R,. 9 
C.W.N. 843, B. 

(2-u) Occujxmcy rights a personal rights 
Tt ansfer ability — Stilt by transferee of a 
share for joint possession with co-sharers^ 
if maintainable — Estoppel. 

Tho right of occupancy is a right porsoual 
to tho particular raiyat and cannot be trans- 
ferred (a). 

Tho transferee of tho share to one of several 
persons jointly owning an occupancy holding 
cannot claim joint possession of the holding ae 
Against his transferor’s co-sharers, there being 
no toom in such a cisc for the application of 
the doctrine of estoppel (6). Sreomatl Agar- 
jan Bibi v. Panaulla, 14 C.W.N. 779~Glzid. 
Cas. 452*37 C. 687. 

Jenkins, c.t., and Doss, j. 

References :—(a) 7 W.R. 28 (1867) ; 22 W. 
R. 22 (1874) ; 18 C. 363 (1891); 24 C. 356 ; S.C. 

1 O.W.N. 396 (1897) ; 26 C. 727 (1899) ; 26 C. 
937, (1899), relied on ; 15 W.R. 152 (1871) ; 17 
W.R. 179 (1672), R, (b) 2 C.W.N. cclxxix (1898); 
13 C.W.N. 630 (1909), Expl,; 4 C.W.N. 679 
(1900) ; 11 C.W.N. 76 (1906) ; 14 C.W.N. 71 
(1909), D. 
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Ocoopanoy ~ (ContHiituH. 

(8) Transfer of wm-Uansferable occupancy 
holdtng^SaU by purcJuiser towndei -tenant 9 
effect o/-^ Bengal Tenancy Act (VllI of 
28S5)t Ss, yy, rfP— ‘ Otherwise,*' meanmg 
of, %n S. 22 

* A non-transferable occupancy holding under 
the plaintiff belonged to B, who sublet a portion 
of the Bame to defondantb Nos 1 and 2 and then 
sold the holding to a third party who again sold 
the same to defendant No 1. The plaintiff 
sued for recoi/cry of possession, and it was con 
tended in defence that the effect of the transfer 
of the holding is that of abandonment which 
should be considered to bo a trin^fcr in favour 
of the landlord who is bound to sue for 
evicting the defendants as the original tenant 
would have been bound to do, that is after 
notice under S 49 of the Bengal Tenancy Act 

Held, that what had taken place in the pre ^ 
sent case was not tantamount to a sale by the . 
tenant in favour of the landlord, and was not | 
to be clothed with the same legal effect 

Where the plaintiff is not the immediate land 
lord of the under-tenant, S 49 Bengal Tenancy 
Act, has no application 

S. 22 of the Act applies only to occupancy | 
holdings which are transferable {a)» | 

The word ** otherwise ' in th it section is 
used in respect of the trinsaction, which is 
ejusdem gineii^ with the co ordinate woids 
used in the section, by transfer or succession, 
and cannot bo held to apply to the present case 
Radha Nath v Aditya Prosad Dass, 5 Ind. 
Gas 2C4. I 

Chatter II, i. ' 

References —(a) 27 C, 47^,40 WN 569, I 

F. . ' 

(S a) Jjamlhnd and teiunit — Orcupamy 
right — Successor to an occupancy tenant — 
Presumption of occupancy 

Where a Zumindar granted a Rajabliigam 
right to one B and, at the time of the grant 
a tenant cultivated the land under occupancy 
rights 

Held, that the successor of the occupancy 
tenant should be deemed to bo a tenant with 
occupancy rights. Bappa Krishna Patrudu 
T. TheJll Mukanda Bahu, G Ind. Gas 586 = 8 
M.L.T. 96. I 

WHITE, C.J. and MUNRO, T. I 

Befetencm—dO M. 502, 2 M L.T. 470, 
8.A. No. 1021 of 1905 , S.A. No. 1737 of 1908, 

D. I 


OeeapaBoy<*(Coitfiflnfdd). 

(4) Landlord and Uhamt — Sale of occu- 
pancy holding %n execution of ikonelf •decree 
‘-‘Question of transferability of holding, 
who can ratse^Vo-s^rer of raiyai whether 
competent to take the plea* 

The raiyat, whose occupancy holding has 
then sold in execution of a money-deokee, can 
raise the question of transferabiVty, as soon as 
he comes to know of the exeoution«proceedtngs * 
taken against hib holding (a) 

But a third party cannot raise the plea, 
against a person who had purchased the hold- 
ing in execution of a decree against the lai- 
yat (6) • 

Therefore, the question cannot be raised by 
a CO sharer of the tenant, when the latter him- 
self is silent, and the landlord is not a party 
to the suit Ambika Oharan Mondal t. Ram 
Charan Pramanik, 5 Ind. Gas. 885 
Chatterjrb, j. 

Rt ft fences —{a) 24 0 355; 1 G.W.N. 396 ; 
26 C 727 , 3 G W.N. 588, R, (b) 2 G.W.N. 
cclxxix , 6 C W N. 624, F, 

(5) Moi tgage — Occupancy*holding — lUlm- 
gnishmint of holding *hy mortgagor in 
fax otn of Zamtndai — Mm tgage not affected* 

\ mortgagor of an occupancy-holding is not 
competent to relinquish the holding, so as to 
impair the security given by him to the mort- 
gigee aud in fact to destroy it. JalgOpal 
Singh Y Ram Tahal, 6 Tnd. Gas 705. 
BWERTT, 7. 

Refetences —24 A 638 , A W N (1902), 161; 
18 A. 354, refilled to, 

(6) Redi^nptiovt — Sub-inori/age by a mortgagee 
—Occupancy holding— Transfei before the 
igi a Ti nancy Act came into force — Right 

of mortgagee touted can- General Clauses 
iU (1 of 1904, local), S 6. 

Rights which accrued before the Agra 
Tenancy \ct came into force are not prejudiced 
by tbit enactment 

V mortgage of an occupancy tenancy, exe- 
cuted prior to the coming into operation of the 
Agra Tenanc> Act, is valid. Such a mortgagee 
has all the rights of a mortgagee, including a 
right to transfer his mortgage and also a right 
to sub-mortgage. 

A mortgagee of an occupancy holding and a 
transferee fifom him have a power to redeem 
the mortgage. Ram PargaB Upadbla if. Sooha 
Upadhia, 7 A.L J. 756»6 Ind. Gas. 88T« 
STANLEY, O.J., and aBIFFlN, 

Reference :--(1906) 26 A. W.N. 802, 



^ " ‘ l>XOB8i OV'CljllML 






• Zf^nMtfd and Unmt-^Oeeupaney hold- 

• ing^Podea mosqw built cn the heldiiuj-^ 

Jiet ineonsiatent toith the purpose of letting 

— JB^ectment, «, 

At one of the corness of an occupancy ho]<l> 
ing, there stood some huts which the defend- 
and used for his living and for bis cattle and 
kolhu. In gne of these huts, the Mussulmans 
used to meet for prayers. Subsequently the 
defendant began to build a pacca mosque on 
the site of the house in which they used to 
pray. 

Held, that the building of pacoa mosque was 
an act inconsistent with the purpose for which 
the holding had been let, and the defendant 
was liable to be ejected for so doing. 

Held, further, that the defendant was liable 
to be ejected from the entire holding, and not 

• only from the part on which the mosque was 
} built. Allah Dia v. Bada Hand, H Ind. Gas. 

789. 

Kab/Imat Hussain, j. 

^(7) Right of succosbion to — I’oor and rich 
daughters — Preference. See ACT IT OP 1901 
(Aoba Tenancy), No. 5, 7 a.Tj .r. 9U3. 

(8) Mortgage of<~Beltaquishmeut by mort 
gagor*8 representative — Right of mortgagee — 
Beedaratory suit. See MOHTGAGE (ClENER ili), 
No.' 18, 7 A.L.J. 291. 

(9) Occupancy tenant — Ijcssee for a term 
or in perpetuity — Mulgeni lessee — Relative 
positions of. See Landlord \nd Tenant, 
No. 14, 7 M.L.T. 231. 

(10) Presumption of iixjjby of rent — When 
arises. See Act^VIIT op 1885 (Bengal Ten- 
ancy), No. 26, 6 Ind. Gas. 217. , 

(11) Succession to-^ius* See CUSTOMS 
(Punjab— Inheritance and Succession), 

. No. 12, 60 P.W.R. 1910. 

(12) Sale of — Possession pf tenant of portion^ 
of holding — Rent decree against purchaser — 
Sale of holding— Right of old tenant to save 
by deposit of decretal amount. See Giv. Pro. 
Code, 1882, No. 160, 5 Ind. Gas. 561. 

(18) Mortgage of — Void-mortgage — Rights of 
mortgagor and mortgagee. See MORTGAGE 
(GENfOtAL), No. 44, 7 Ind. Gas. 788. 

(14) Registered occupant of folding in Berar 
-^Relinquishment of holding — Surrender — Go- 
flharer^a rif^ht of pre-emption — Failure to exer- 
cise the right* effect of. See PRE-EMPTION, 
No. il7ieN,Ii.B.78. 


OceopaDey— (Cottcficdeif) . 

( 18 ) Lease — Presumption of right of---Heail- 
ing of ' Kudimiras.’ See LANDLORD AND 
Tenant, No. 42, 8 M.L.T. 480. 

(10) — whether extinguished hy non-oultfvil- 
tion hy a minor tenant. See XVI OV 1887 
(Punjab Tenancy), No. 2, 3 p.R. i9io. 

(17) Temple lands — Use of terms such is 
“ permanent, “ you and your heirs ” in docu- 
ments— Effect. See RFiLinious Endow- 
ments. No. 3, 7 M.L.T. 386. 

(18) — not found — Prosumptiom See LAND- 
LORD AND TENANT, No. 17. 7 M.L.T. 350. 

(19) Succession — Survivorship — Recognition 
by landlord of right as heir of deceased tenant 
— Effoct. See LANDLORD AND TENANT, 
No. 18, 23 P.L.R. 1910 

(20) Custom as to existence of— Nature and 
proof of usage. Sec OURTOM (GENERAL), 
No. 1. G Ind. Gas. 291. 

(21) Stipulation by tenant not to enter land 
without tre^h cowle -Effect on. See LAND- 
LORD AND Tenant, No. 27, 20 M.L.J. 626. 
Offer. 

(1) What amounts to an. See CONTRACT, 
No. 10-r7, 8 Tnd, Gas. 601. 

Official Assignee. 

Official Assignee's commission — Right to 
draw without order of Court. See INSOLVENCY 
ACT, 1848, No. C, 7 M.L.T. 290. 

Official Receiver. 

Po^itimi of ’-Assignment by — Suit by assignee 
-Validity- S. 603, C.P.C. 1383. 

The status of \ Receiver is merely that of an 
offieer of the Court. He is sometimes referred 
to ’IS the " hand of the Court.’* He acquires 
no proprietary rights or interest in the proper- 
ty of which he is appointed Receiver. Having 
no title to the property, he cannot convey or 
assign any title to it to any other person. The 
Court may direct him to sell property, but, in 
such a case, ho merely carries out the Court’s 
order. His assignee cannot maintain a suit in 
respect of the property assigned. Po Shan v. 
Haung Oyi, 5 L.B.R. 218 (F.B.). 

Fox, C.J., Hartnoll and Parlett, jj. 

Official Trustee. 

Official Trustee whether can he imde exe- 
cutor — Private testator — Official Trustees 
Act {KVIIof 1864), Ss. 810, 32. 

Is is not open to a* testator to appoint the 
Official Trustee as constituted by Act XVII of 
1864 as executor of his will ; and if he be so 
appointed, he will not be entitled, by virtue of 
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Offlelal {Concluded). 

his office and in hia character as Official Trus- 
tee, and in the name of the Official Trustee, 
to have a grant of probate. C. E. Grey v* 
ChtPUtila Duel, 7 Ind. Gas. 247. 

JENKINS, C.J., and WOODROFFE, J. 

Oral agreement. 

— to be inferred from conduct. See EVI- 
DENCE ACT, No. 18. Gind. Gas. 577. 

Oudh Talukdar. 

(1) Oudh 'talukdnr and his relatives — Supe- 
nor proprietof — Snb-pi oprietor — Provision 
for maintenance — Hale of the Btttish Indian 
Association of Oudh -Conshuciion^Suit 
in a Rent Court — Juiisdictton — Mainte- 
fiance, payments oil account of. 

Where in Oudh, sub-proprietary rights in a 
village were hold by the relatives of a Talukdar, 
who hold superior proprietary rights in it, under 
the provision for maintenance in accordance 
with one of the rules of practice, framed by 
the British Indian Association, with regard to 
suits instituted and decrees passed therein, 
dated the ‘25th September, 18G7, v%z.. “ This 

class will remain in possession of what they 
actually had at annexation rent free during 
their lifetime, but hubject to payment m the 
second generation of 26 per cent, to the Talnk- 
dar, and in the third 50 per cent., and will not 
have transferable rights. If such persons pay 
the Government revenue, jdus 10 per cent, to 
the Talukdar, they will h.ive heritable rights 
in addition.” 

Held, that the bulk sum out of which the 
percentages wore to be struck was the assumed 
rental, of which 50 per cent, was the Govern- 
ment ro\cnuc. » 

Held, also, that it was not within the province 
of a Rent Court to determine whether main- 
tenance was or was not payable, and consc-^ 
quontly, that certain payments made , on 
account of maintenance to the respondent by 
the Court of Wards, which represented the 
appellant during his minority, could not be 
opened up b> the appellant in a suit brought 
in a Rent Court by him after he attained his 
majority. Nawab Ali Khan v. Wahid All, 7 
A.L.J. 41 (P.C.) = 14 C.W.N. 237-11 C.L.J. 
116-5 Ind. Cas. 156-12 Bom. L.R. 161-32 
A. 92-20 M.L.J. 195-13 O. C. 7^. 

LORD MACNAGHTEN, LORD ATKINSON, 
LORD COLLINS, LORD SHAW and SIR 
ARTHUR Wilson. 


Ontier. , .. 

— what oonstitutes. See GO-BHAREB8f No. 4, 
11C.L.J. 189. 

OYorraling. 

— of old and unchallenged decisionB— Duty 
of Court. See DECISIONS, No. 1, 11 C.LJ. 106. 

Ownership. 

(1) Recital as to — Recital in dotiument relat- 
ing not to suit land but to neighbouring land 
—Effect. See EVIDENCE ACT, No. 4, 8 Ind. 
Caq. 268. 

Pardanashln lady. 

(1) Document executed by — Not binding on— 
Cnless understood and explained. 

In order to charge a pardanashln lady upon 
an instrument purporting to have been execut- 
ed by her, it is requisite to give satisfactory 
evidence that tho document was explained to 
and understood by her. Where a pardanashln 
lady fell in lovo with an adventurer and left her 
husband, and, at a time when no q*ic but the 
advonturcr had access to her, executed a power 
of attorney, in his favour, and ho, on *iihe 
authority of the power of attorney mortgaged the 
property to the plaintiffs, held, that there was 
nothing to show that the instrument was 
explained to and understood by her, and that the 
mortgage was not binding. Kubra v AJodhia 
Pershad, 7 A.L.J. 445-6 Ind. Cas. 689. 
Stanley, c.j., and Banerji, .t. 

(2) J*ardanashin lady — Hieciition of document 
--InconsMteni plea — Explaining document 
to her — Onus of proof -'Independent advice — 
Ladydf business habits likerate and of intel- 
lectual capacity — Power -of -attorney given to 
husband— Estoppel. 

It is not open to a pardanashln lady to plead 
that she ne sr executed a certain dooumeut, 
and, in the alternative, that, if she executed it, 
she did so under ctrcumstances which did not 
make it binding upon her as a pardanashin lady 
(a). 

But wLjre, in tho first written statement filed 
by the lady, there was no suggestion that the 
document had not been executed by her, and at 
a later stage she endeavoured to file a new 
written statement which, if admitted, would 
have made hem case contradictory to her previous 
allegations, but the attempt failed : 

Held, that the oase of the lady as it stands in 
its original form is self-oonsistent and is not 
open to objection on the ground of inoon/Mstenoy 
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Pdvduathla Itkdf ^Continusd), 

The Court, when dealing with a deed alleged 
to have bden executed by a pardanaahin lady, 
must, before it gives effect to it, satisfy itself, 
first, that the deed aol!lially executed by her 
or by some person duly authorised by her, with 
a full understanding of what she was about to 
do; secondly, that she had full knowledge of the 
nature and effect of the transaction; and thirdly, 
* that she had independent and disinterested 
advice in the matter (6). 

It is requisite that those, who rolv upon docu> 
ments executed by pardmiashin ladies, should 
satisfy the Court that they had been explained 
to and undSrstood by those who executed them 
(c). 

Where' it is proved that the lady was of busi- 
ness habits, was literate and of considerable in- 
tellectual capacity, the Court will be less inclin- 
ed to interfere with the deeds, which have been 
pi'ima fcLcie properly executed, or to intoifero 
with transactions to which her ronsoiit had 
been deliberately given. 

Where the deed was of the simplest character, 
and the lady was herself able to read and write, 
and there is no fdundation for any possible pro 
tence that the deed was road out in such a way 
as not to convey its true mcining to the execu- 
tant : Held, that the deed was intelligently exe- 
cuted and that the lady fully understood flic 
nature and effect of the transaction id). 

Where a pardanaahin lady and hor husband 
executed a deed, and, ^though the interest of 
the husband at the time was in conflict with 
that of the lady yet, she had opportunities^ for 
independent advice, as her sous wen* grown up 
and were about her at the time and {hc> attest- 
ed the document: Held, that tho deed was valid, 

A general powor-of-att(;p'ncy doe« not neces- 
sarily imply an unlimited authority to borrow, 
and the general words in a power-of -attorney 
conf'jr upon tho agent only such general powers 
as are necessary to carry out the special powers 

w. 

If Vkpardanaihin lady deliberately makes her- 
self jointly and severally liable for a debt incur- 
red by her hu.sband on the strength of a power-of- 
attorney alleged to be given to him by her, she 
cannot subsequently be permitted to turn round 
and question his authority to pledge her credit. 
Bindnbashini Dasi v. Giridhari, Lai Roy, 3 
Ind. Gas. 330=12 G.L.J. 115. 

MOOKBBJEEand VINCENT, JJ. 

JBe/erencM:— (a) 16 I. A. 81 = 15 G 684, F. (b) 

8 A. 267 ; (1887) A.W.N. 84 ; 14 A. 8, fi. (c) 29 


Pardanaihltt lady— (Coneft<d^d). 

LA. 127=29 G. 749 ; 8 I.A. 89<-7 0. 246. B. 
(d) 28 I.A. 71 ; 28 C. 54G, D. (e) (1893) O.A. 
170 ; 6 O.L. J. 639, R. 

(3) Execution behind parda — How to be 
attested — Document to be explained to and 
understood by# See ATTESTATION, No. 1, *6 
Ind. Gas. 589. 

(4) Document by — Duty of Court -Rule as 
to not applioablo to literate lady of consider- 

I able intellectual capacity. See PLEADINOB, 
No. 6, 7 Ind. Gas. 166. • 

Paper Currency Act. 

See ACT III OP 1906. 

Parliament. 

(1) Statements made in — Privilege — Relevan- 
^ cy. See LIBEL, No. 1, 11 G.W.N. 713. 

Parties. 

( 1 ) Revi'^ion of an aider re fusing to add 
• pm ties — Failuie to cveicise jurisdiction^ 

, * Case,' vieanhifj of —Civ. Pro, Code (Act 

I V of VJ08). 0. 1, li, 10, Civ. Pi‘o, Code (Act 

' Vof 1W8), s. m, 

I Where tho lowv r Court rejected the appli- 
I cants’ application to bo made a p%rty in the 
I case on the ground that plaintiff was not willing 
to iiupload them as defendants, held that the 
I Court failed to exercise the jurisdiction vested 
j in it under O. 1, R 10 of Act V of 1908, inas- 
much as it failed altogether to consider whether 
it was necessary, for the effectual .and complete 
adjudication of all the quosbious involved in the 
suit, to join thorn as parties to the suit. 

Held further, that the petition of the appli- 
cants, tho proceedings hold thereon and the 
order ut the Court rejecting the petition, 
amounted to i “ case ” within tho meaning of 
S..115 of Act V of 1908. Raisat All (Chaudri) 
and others, y Rae Rajeshar Bali, 13 O.C. 109. 
CliAMIER and E YVNS, JJ. 

Rcfejeiire’i : - Select Case No. 302 ; 50.G. 91 ; 
10 O.C. 8; 12 O.C 105, R. 

(2) Parlies to suit— Failure to examine them- 
selves as witnesses — Presumption, 
Presumptions are necessarily made against 
parties, if, when baciH are in dispute, tho knowl- 
edge of which must rest with them, they will 
not present themselves to the Court to state 
their own evidence and the knowledge of facts 
(a). Ramanna y. Naganna, 15 M.C.G.B. 125. 
^TANlIiT ISMAY, C.J. and KRISHNA 
RAO, J. 

References :-'(a) (1873) 19W.R. 140; (1901) 

26 B. 392, F, 
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Partlci—f Contir tied ) . 

(3) Po.rty — Suit for account by i)artn 0 r 
against repiescntatires of deceased parUier 
— Receiver of deceased paitner's estate^ 
udicther nece^isary party — C'ivil Procedure 
Code {Act of WOH), S. lol, O. XLI, B,23 — 

, Remaml by appellate ilourt when suit not 
disposed on preliminary point --Inherent 
poiner of Court. 

In a suit to wind up a partnership business 
brought by one partner against the representa- 
tives of a deceased pirtner it is necessary to join 
as party defendant tiie roeoiver appointed by 
Gompotont Court to take c*barg(‘ of the estate of 
tho deceased {a). 

When a dcoree has been made by an original 
Court in a suit impropi^rly framed by reason 
of tho failure of tho iiiaintilf to join a noeeshary 
party as a defendant, it is competent to the 
Court of appoil, under S, 151 of the Civil 
Procedure Code, to set aside that deeision and 
to remand tho case for ro-tn il with directions 
to add all neecssary parties (h). Tohra Bibi 
Y. Zbaeda Khatoon, 7 Ind. Gas. 75. 
MOOKKrtJKlii and CAUNDIJFK, JJ. 

References: — {a) G Ind. (Us. 214 ; 14 C.W.N. 
€53 ; G Ind. Cas. G3 ; 11 C.L.J. <j58, R. (6) 
18 A. 1.31; IH A. 300; 23 A, 1G7 ; 25 A. 
194, IL 

(4) Objection as to defect of -Failure of 
plaintiil’s attempt to defeat objection— Prayer 
in second appe.il to join party, not to 1 c allowed. 
See IjANTUiOllD AND TE^ANT, No. 1,5 Ind. 
Cas. 105. 

(5) Trade debt — Bond in favour of one eo-pir- 
cenor — Suit by obligee — Non joinder of other co- 
parceners. Sec HINDU LA^\ (Joint Paaddy), 
No. 1, 7 A.H.J. 101. 

(6) Result of non-examiirition of — English 
and Indian practice. See ADOPTION, No. 1, 
7 M.L.T. 57 (P.C.). 

(7) Right of party subsequently added* to 
raise plea of limitation. See ClV. Pro. CODE 
<1892), No. 1 70, 7 M.L.T. 30C. 

(8) Person only indirectly interested — Whe- 
ther necessary party — Power of Court. See 
Oiv. Pro. Code (1908), No. 9G, G Ind. Cas. 30. 

(9) Claim of private right by plaintiff over 
land — Claim of public right by defendants— 
Who are necessary parties. See SPECIFIC RE- 
LIEF ACT, No. 20, 0 Ind. Cas. 46. 

(10; Appellate Court’s power to add. See 
PBOBATE, No. 3, 12 C.L.J. 91. 


Partiet — (Concluded\. 

(11) Land in possession of village community 
— Delivery to defendant by Government — Suit 
for possession — Secretary of State whether a 
necessary party. Sec PlDitl^BSSION, No. 3, 6 
Ind. Cas. 419. 

(12) — in rent suits. ‘ See RENT, No. 1. 6 
Ind. Cas. 670. 

(13) Suit by manager on contract — Rules for 
joinder of. See HINDU LAW (JOINT FAMILY), 
No. 11. I S.L.R. 2. 

(14) Addition and substitution of — Suit for 
accounts -Mistake of fact or law. See OlV. 
Pro. Code (1908), No. 99, 12 O.LJ. 537. 

(15) Absence of parties and pleaders — Hear- 
ing of suit after settlement of issues — Procedure. 
See Civ. Pro. Code (lrio2), No. 58-a, ft Ind. 
Ca«. 150. 

Partition. 

(1) Partition— Joint estate — Subordinate 

tennie under one co-sharer — Effect of 
partition. • 

An estate was held in three equal shares. 
Plaintiff obtained settlements, from all the 
co-owuers, of one of the shares, and then 
granted leases to the defendant. The parent 
esttife was subsequently partitioned under Act 
V of 1897 (B.C.), but the oo-sbarors, to whom 
the lands in suit were allotted, took no 'steps 
against the plaintiff or the defendant, nor, did 
they distuib the defendant’s possession nor 
dispute the plaintiff’s title. 

Held, the defendant was in no way entitled 
to withhold payment of rent to tho plaintiff. 
Aimanaddl Patturi y. Nab^i Chandra Oope, 
11 C.L.J. 95-^5 Tnd Cas. 307. 

CliTTT’/ and Richardson, .jj. 

(2) Appeal — Partition — Preliminary decree — 

Final d tee — Appeal against preliminary 
dcciee after final decree — Not maintain- 
able, « 

Where, in a suit for partition, a final decree 
has been made, and tho preliminary decree 
only is a^ pealed against, held that the correct- 
ness of the decree cannot be challenged without 
an appeal against tho final decree also. Kuriya 
{ Mai Y. Btshambhar Das, 7 A.L.J. 210-5 Ind. 
Cas. 276 = 32 A. 225. 

STANLEY, C..J. and PiGOOTT, J. 

References .—36 C. 762, F, ; 33 A. 479, D. 

(3) Partition suit -Civil Procedure Code Act 
(XIV of 1882), 8s. 13, 371, 544— Rea 
judicata — Heard and finally decided^'^ 
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VtLrtlt\on--{C<mtinued ) . 

Representati'Mt of one of the respondents 
not brought onrecord-- Abatement of appeal 
— Cause of rtciiow, ” meaning cf— 
Limitation - oj adverse possession — 
Defendant not himself in jwssession — 
Jurisdiction, 

A brought a suit for partition against P and 
others. Tlte Court of first instance decreed the 
fluit. Two separate appeals were preferred 
against the decree to the District J udge. Both 
these appeals were dismissed on practically the 
flame ground. One of the defendants, who was 
an appellant in one of the two appeals but was 
no party t^ the other, preferred a second appeil 
to the High Court. No second appeal was filed 
from the decree in the other appeal ; Held, 
that, there being no cLiiin for partition among 
the defendants inter sc, the Court had no 
jurisdiction to divide oil their shares (a). 

The appellant’s appeal to the High Court 
was not barred by res judicata, by reason of 
his not having appealed against the decree in 
the other appeal to which he was no party (/;). 

#Tf, during the pendency of an appeal, one of 
the respondent* dies and his representatives 
^ arc not brought on the record, the whole appeal 
docs not abate for that reason (c). 

A brought a suit against Z and Y for joint 
possession. The Court of first instance dis- 
missed the suit. The plaintiff appealed to the 
District Judge. During the pendency of the 
appeal, Y died and his repre.sentatives were 
not brought on the record. The District 
Judge decreed the app<Ml as against Z, and 
held it to have abated as against tlic representa- 
tives of Y. Subsequently, the* heirs of A 
brought a suit for partition against the heirs 
of Y and others : Held, that th^ subsequent 
suit was not barred res judicata, either 
under S. 13 orS. 371 of the Code of 1882. The 
appeal in the former .suit having abated, it 
could not be said to have be^*n heard and finally 
decided (d). * ' 

“Cause of action,” in S. 371 of Act XIV of i 
1882, should bo taken to moan the facts consti- i 
tuting the infringement of right, and not those 
constituting the right itself (c). 

In a suit for partition, the defendant, who 
himself is not in actual possession of tbo pro- ' 
perty, cannot say that the suit is barred by ! 
limitation, dyed Farhatt Hulain v. Maho- 
med Ibrahim Ali, 5 Ind. Cas. 325. 

Karam.\t Husain, j. 

References :‘T(a) 12 A. 506, R. ib) 11 B. 596, 

D. ; 20 A. 81, JR. (c) 23 A. 22, F. ; 25 A. 27 ; 27 


Partition— (Confi7tu£d) . 

B. 284 ; 80 M. 470, R. {d) 13 A. 53, 62 ; 17 
I X.A. 150; 19 A. 277; 24 I.A. 10; 1 C.W.N. 
; 265, B. {€) 16 A. 165 ; 22 C. SS'l R. 

(4) Res judicata— Bnrfi/ioM suit-^Parttes in 
subsequent suit arraj/td on same side in 
previous litigation — Effect of, • 

A suit for partition was brought by R against 
the plaintiffs and M, the hu.sband of the 
defendant. The Court of first in8t:iiiee passed a 
decree and defined the rights of the defendants 
in the suit. M died during thh pendency of 
the suit. The plaintiffs brought this suit for 
declaration of their right to the property of M. 
Jlcld that, having reg.ird to the decision in the 
suit of R against the plaintiffs, it was no longer 
opei’ to the plaintiff! to bring the present suit, 
inasinueh as in the previous .suit a decree 
ascertaining and declaring the rights of the 
parties was passed. 

The nature of partition suits discussed. 

Pupsotara Rao Tantia v. Radha Bai, 7 A.L. 

J. 151 -0 Ind. Cas. GO-i. 

HlCIIVUn.S and TUDJIVLL, JJ. 

(5) \Puriitinn suit, scope nf—Pnriitton— 
Poition of joint estate, suit for— When 
uunntainahle, 

A suit for p.irtiti()n, properly framed, does 
not include within its scope a property, in 
which some only of the partio.s arc interested 
as owners. 

Therefore, a suit for partition of a portion of 
a joint cstat'* is maintainable, when such por- 
tion is Hie only property held jointly by the 
pl;ijntil!.s .ind defendants, although the defend- 
ants may bo jointly iiiicrested with persons 
other than tlu* plaintiffs in the remaining por- 
tmiis of the estate. Kailash Chandra Das 
Y. Nityananda Das, 3 Ind. Ca.q. 21 = 11 C.L.J. 
381. 

^lOOKKKJKK and ViNCKNT, .J.J, 

Reference'* I C.L.J. 10 and S.A. No. 1788 
of 1907, F, 

(G) hecUtratory decree — Suit for partition — 
Prayer that previous stdeunmah and dectee 
may he declared xncahd—Consegucntial 
relief— Court Fees Act [VII of lb70), Sch. 

11, Art, 17, cl, (Hi) and cl. (vi), S. 7, 

(i. (iv) (c). 

Whore a plaint prayed to have an arrange- 
ment, carried out under the terms of a previous 
decree, reversed, and to bring into hotchpot, 
for the purpose of making a partition, the pro- 
perties which, since that arrangement, had been 
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Partitloii~(O0n/inu«d). 
in the exclusive possession of one or other of 
the defendants, and also to have certain 
additional properties brought into partition : 

Held, that the plaintiff asked that the decree 
might be declared invalid and that, as a conse- 
quence of that declaration, the properties might 
bo restored to their original state as joint pro- 
perty and then brought under partition ; that 
the suit* therefore, was for a declaratory decree 
‘and for consequential relief ; and that an ad 
valorem Gourt^oc was payable on the plaint 
under S. 7, clause iv (c). Haro Gowri Saha 
y. Dokhl Saha, 5 Ind. Gas. 582. 

BUETT and SlIARFUDDIN, .IJ. 

(7) U.P, Land Revenue Act {III of 190fi), 
S. 118 — Partition — Site of a huildinti of onve 
co-sharer allotted to another— Owner of the 
huildinq failing to CJjn'es^ his intention to 
retain the building by application to the 
Collector on payment of a ground rent— 
Right to keep the hotise after partition — 
Adverse possessic7i — Usufructuary moitga- 
gee, possession of. 

At the partition of a village, the site of a 
building occupied by one of the co-sharors was 
allotted to another co-sharor. No application 
was made on behalf of the occupant of the 
bouse to the Collector expressing his intention 
to retain the building on payment of a ground 
rent : Held, after the partition he was not 
entitled to remain in possession of the build- 
ing. 

When a partition has been effected by the 
Revenue Gourt, the parties arc bound by the 
provisions contained in the order of partition, 
.and they cannot, in a subsequent civil suit, go 
behind the partition. • 

The possession under a usufructuary mort- 
gage is referable to the contract of the parties 
and cannot be regarded as adverse. Sabu- 
Nanadan Pat Tewari v. Radha Keshun Kal- 
var, 5 Tnd. Gas. 604. 

Stanley, c.j.and Banerjt, .t. 

(3) Partition suit — Parties, necessary — 

Hindu wife, if unnecessary party — Un- 
known perso7i and his heirs to he made 
parties — Service of summons— Civil Pro- 
cedure Code (Act XIV of 1802 ), S. 82— 
Courtis power to regulate procedure — 
Appeal, validt requisites of— Indian Evi- 
dence Act (I of 1872), S, 107 — Presumption, 

Ordinarily only such persons should be added 
as defendants in a partition suit as are ownerk 


Partition— (ConfiniMd). 
of the interest to be partitioned. But .if it can* 
not be ascertained with precision whether soma 
of the owners are alive, then both the unasoer- 
tained owners and their legal representatives 
should be added as defendants, and service of 
notice effected on the unascertained owners in 
the manner prescribed by S. 82 of the Code 
of Givil Procedure (1882). * 

The only presumption enacted by 8. 107 of 
the Indian Evidence Act is, that the party ia 
dead at the time of suit, but there is no pre- 
sumption as to the precise time of his death (a). 
The Gourt has inherent power to regulate ita 
procedure in such manner as may shorten liti- 
gation and result in substantial justice to the 
litigant parties. 

The requisites of a valid appeal are, first, 
that no one can appeal from a judgment or 
decree unless he was a party to the action or 
wa.s treated as such or is the legal representa- 
tive of a party, nr has privity of estate, title 
or interest, apparent on the face of the record : 
secondly, that the appellant has an interest in 
the Hubjcct-mattor of the suit, i^nd thirdly, that 
the appellant is prejudicially affected by the 
decree complained of. 

A Hindu wife’s right to maintenance is attri* 
buted to a kind of identity with her husband 
in proprietary right though her right may bo 
of a quite subordinate character (6). 

When a partition takes place, the shani of 
the husband may be made to his wife, to be 
held by her on his behalf during his absence. 
Srinath Das v. Probodh Chunder Das, 11 0. 
L.J. 580 CCnd. Gas. 244. • 

MOOKKRJER and Garndufp, JJ. 

References: — (a) 8 A. 614 ; *28 Bom. 206 ;& 
G.Ij.T. 649 ; 35 G. 25 ; L.R. 6 Oh. App. 189, R, 
(6) 8 M.T.A. OC, 2 A. 315, R, 

(9) Pai'tition su^t for — Ministerial Act — 
Measurmenl of plots — Delega Hon of power 
— Whether entire proceedings void — Costs 
— Principle of assessment. 

When 0 joint judicial act is to be done, it 
ought to be done, by the parties jointly ; but 
this principle has no application when the act 
is of a ministerial character (n). 

Therefore, t^o proceedings before Gommia- 
sioners, appointed in a partition suit, are not 
vitiated in their entirety, by reason of the 
failure of one of the Gommissioners to be pre- 
sent when measurements were taken in respect 
of some of the plots. 
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In a suit for partition, in so far as the costs 
up to the.stage of the preliminary decree are 
concerned, the parties must pay their own 
costs. In so far as the costs subsequent to the 
preliminary decree Und up to the stage of the 
Snal decree are concerned, the oosts must be 
borne by the parties in proportion to their re- 
spective shares (6). Mot! Lai Ghosh! v. Qirlsh 
, Chandra oliosh, G Ind. Gas. 109. 

Hookeajee and Teunon, jj. 

Befermces (a) 13 M. and W. 4G6 ; 2 D. and 
li. 428 ; 14 L. J. Ex. 81 ; 9 Jur. 285, F, (b) 6 

C.L.J. G42 ; 34 C. 878, F. 

• 

(10) Deed effecting or declaring part it wn — 
Registration Act {111 of lb77, Ss- 17, 
cl. (6), 49 — Evidence Act (I of 1872). 
S. 91 — Part performance, doctrim of — 
specific performance — Improvements by co~ 
owfu*r upon common propet ty, effect of, at 
partitum — Qtiestion whether property is 
joint to he decided by Court. 

A deed,^y which a partition of immoveable 
pi]pporty is effected, or which declares such a 
partition previously effected by the parties, is 
compulsorily registrable under cl. (b) of S. 17 
of the Begistration Act (a). 

The essence of the matter is, whether the 
deed is a past of the partition transaction, or 
contains merely an incidental recital of a 
previously completed transaction (6). 

Where the intention of the parties was that 
the document should be the only repository 
and the appropriate evidence of the partition, 
the deed, if not registered, i^ not admissible in 
evidence, under 49 of the Rogisfration Act, 
to establish the fact that the pj.'opcrty was 
so partitioned, with the result that S. 91 
of the Evidence Act excludes other evidence 
also in support of the transaction, because the 
written instrument is not collateral, but is of 
the very essence of the tranuiction (c). , 

But, if there is part performance of verbal 
agreement, by the party seeking relief, and to 
the knowledge of the other party, proof will be 
admitted of the verbal contract in cases when 
an action for specific performance would lie. 

In other words, an act done by a party in pur- 
suance of the parol agreement, in order to bo 
apart performance of it, must not only be one 
which could not be done with any other view 
than to perform it, but must also be such as 
could not be undone without causing the party 
unliquidated damage. 
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Paptlftiou ^(Continued) ^ 

Hence, if it is possible to restore the parties 
to precisely the same position as they occupied 
before they entered into the parol agreementt 
the doctrine of part performance will not 
ordinarily be allowed to be invoked. 

If one joint owner has in good faith effected 
valuable improvements upon the common pro- 
perty at his own expense, equity will take this 
fact into consideration upon a partition, and, 
in s )'-ne way, will make an allowance to him, 
therefore, in addition to his rateable share of 
the property. And it is in recoifnition of such 
equitable right that to the co-owner, who has 
made the improvements, is assigned that por- 
tion of the property on which the improvements 
have been made, the division being made on 
the casts of the unimproved value. 

Ill a partition suit, the question whether a 
particular property, alleged to be joint, really 
possesses that character, must be determined be- 
fore the preliminary decree is made ; all ques- 
tions involving the title of the parties and their 
right to any relief within the issues, are judicial 
in character, and must be determined by the 
CouLt. Upendra Nath Banerjee y. Umesh 
Chandra Banerjee, 6 Ind. Cis. 31G-12 C>L.J. 
25. 

^lOOKElUBE and Caknduff, jj. 

References . -~(o) IbM. 281 ; 2 Boin.L.R. 800, 
F. (6) 2 B. 035, R. (c) 3 Barn, and Aid. 588 
28 R.R. 493, R. 

(11) iVt/ tition — Tf nwkururidar of share may 
sue proprudors of remaining share — For^ 
feiture, liability to, if affech right to 
partition. 

The right of partition exist when two parties 
arc in joint possession of land under permanent . 
titles, although those titles may net be 
identical. 

A mokuraridar of a share, whose interest is 
liable to forfeiture in events which have not 
occurred, is outitlcd to sue the proprietors of 
the remaining share for partition. 

Whether the right exists in any other case, 
their Lordships expressly refrained from indi- 
cating. Lala Bhagwat Saha! v. Bepin Be- 
hari Muter, 14 C.W.N. 9G2 fP.C.) = 12 C.L.J. 
240 = 8 M.L.T. 228 = 7 Ind. Gas. 549. 

Lord Macnaohtrn, Lord Goldins 
Sir Arthur Wilson and Mr. ameer 
Ali. 

(12) Partition — Mortgage of undivided share — 
Suit for partition by mortgagor's co-sharer 
— of mortgagee necessary pArty-^ Security 
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Partition — {Contmued ) . 

transfetred to separate share allotted to 
mortgagor — Fratid, allegation of ^ in plaint 
— Negligence^ case of^ 7iot to be allmned to 
be raised ifi a2ipcn I — Pleadings . 

A partition can bo efiocted, without making 
Hjio mortgagee of a share a party, when the 
suit is brought by the mortgagor’s co-aharor, 
so that the mere fart that the mortgagee 
was not a part\ to the partition suit in no 
way invalidates the proceedings. 

A mortgagee of an undivided share, when 
there is a subsequent partition, ordinarily has, 
as his security after the partition, the separate 
share allotted to his mortgagor in place of the 
undivided share (n). 

Where the mortgagee iu his plaint alleged 
that the partition was eflcclcd fraudulently, 
but ill appeal tried to make out a case of 
negligence on the p irt of his mortgagor in the 
conduct of the p.irtition suit, the High (’ourts 
did not allow such a case to be raised as it was 
not made in the pleadings, nor raised by the 
issues. Narendra Chandra Lahlri v. Saroda 
Kanto Moitra, 0 Ind. Cas. S29. 

JENKINS, C .T. and DOSS, .1. 

liefercnces :—[a) 1 LA. lOG ; 21 W.R. 233, 
F, 

(13) Partition suit — Decree diami up by mis- 
take on Court-fee stamp — Inherent poirer of 
Court — Non-jmiiclul stamp diret ted to be 
jiled— Decree validated fiom date of device 
— Civil Procetlme Code (d( t 1’ of IftOb), 
S. Ibb — Stamp Act (II of IStW), S. 5^^ 
Sell , i, Art. id — Refund of value of 
Court-fee stamp. 

.In a partititioii suit, the first Court directed 
the plaintifi to file a non -judicial stamp of 
Rs. 100 lor the dcctcc to be drawn up thereon 
in accordance with Art. 45 of Seh. I of the 
Stamp Act. Ry mistake the plaintiff filed a 
Court-fee stampof that value and by mistake the 
Court engrossed the decree on the same. .The 
defendant appealed and the appellate Court 
could not dotcel the mistake. Then the plain- 
till applied lor execution of the decree in the 
first Courc, where the defendant took the ob- 
jection that the decree could not bo executed, 
not being drawn up upon a non- judicial stamp 
paper. The objection was allowed and the 
plaintifi moved the High Court. 

Heldf that this is a lit case for the oxercisc 
of the inherent powers of the Court which 
have been saved by S. 151 of the Civil Proce- 
dure Code, that the plaintiff should be allowed 


Partition — {Continued) • 
to put in a non-judicial stamp of Rs. 100 which 
would be defaced and attached to the decree 
already drawn up, and that this would be suffi- 
cient to validate the decree with retrospective 
efiect from the date when if was drawn up, and 
the result would be to validate the appeal as 
well (rt). 

S. 52 of the Stamp Act does not cover a 
case in which a Court-fee stamp has been 
erroneously used whore a non-judicial stamp 
ought to have been used under the provisions 
of the Stamp Act (b). 

But the Revenue Officers, as a matter of 
indulgence, though not as a matter of right, 
may grant relief to the person who has made 
the error. Rafi-ud-din y. Latif Ahmed, 7 
liid. Gas. 94. 

MOOKERJKE and CAUNBGFF, JJ. 

Refej'cnces : — (/?) 5 Ind. Cas.*532 ; 37 C. 399 ; 
11 C.L.J. 2H5, F. (b) 23 A. 213 ; A.W.N. (1901) 
1, F. 

(14) Party — Partition suit — Tenqnt under 
owner of half share of ^iroprietary title suing 
for partition— Owner of other half sh»re 
alone made defendant— Whetlwr plaintiff's 
landlord ought to be made party* 

The plaintiffs sued for the partition of certain 
jamas f to a half share of which they are entitled 
as tcnaiila under M, the owner of a half share 
of the proprietary title. The title to possession 
of the remaining half .share of the jamas was in 
S, the owner of the remaining half share of 
the proprietary title. The proprietors as be- 
tween themselves wore undivided in respect of 
the jo?nas. The ^uiL had been brought against 
S alone, ^he first Court decreed the suit, but 
the lower appellate f3ourt sot aside the decree 
and remanded the suit for the purpose of giving 
the plaintiffs an opportunity to bring M on the 
record : 

Held that M was, if not a 7iec€ scary party ^ 
at least a proper p4rty to the suit, as his pre- 
sence was necessary in order to enable the Court 
effectually and completely to adjudicate upon 
and settle all the (luestions involved in it, and 
that the order of the lower appellate Court was 
right (a), Indu Bhushan Acharya v. Sailaja 
Sundari Barmanya, 7 Ind. Cas. 382. 
Richardson and Vincent, jj. 

References :•—(«) 28 B. 209 ; 5 Bom. L.B. 
937, R. 

(14-a) Partition — Property not conveniently 
divisible — Sale among co-sharers to hiffhest 
bidder — Partition Act (IV of 2898), 8. 4. 
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Partition— (Con<i»tM<2). 

Where the nature of the property to be 
divided in a partition suit is suoh that a division 
thereof amongst all the share-holders cannot 
reasonably or conveniently be made, the proper 
course to follow is ft> direct a sale of the pro- 
perty among the co-sharors : and it should bo 
given to that share-holder who offers to pay the 
highest price above the valuation made by the 
Court. The defendant cannot bo compelled to 
transfer his share at a valuation to the plaintiff, 
merely because the latter happened to have 
possession of the property at the time when he 
commenced the action. Debendra Nath 
Bhattach%rjee v. Hari Das Bhattacharjee, 
7 Ind. Cas. 844. 

MQpivERJEE and SlIAllFUDDIN, JJ. 

References : — Ij.R. 10 Ch. App. 204 ; 44 L.J. 
Oh. 246 ; 32 L/]\ 411 ; 23 W.R. 770 ; 5 App. 
Oas. 651 ; 49 IjJ. Ch. 795 ; 43 L.T. 3H5 ; 29 
W.R. 33, Hel\ 6 C.L.J. 8 (note), IK 

(14-b) I*artition by arbitratum — Jwurd not 
bindu^ on tlie heirs who weie not parties 
to the agreement — Minor. 

*It is a fundamental principle that no one is 
bound by any contract or by a dccihion in any 
proceeding to which h€i, or some one through 
whom he claims, was not a party. 

A partition by arbitration may bo binding 
on d minor, but only vvlion he is iKjt injuriously 
affected thereby, when it is fair and when ho 
has been duly represented. Ma Gyi v. Maung 
Po Hmyin, 8 Xud. Cas. 439. 

Fox, KT., C.J. and LEWIS, J. 

(16) Suit for — Preliminary decree in plain- 
tiff’s favour —RSsistance to Coinfnibsioners — 
Refusal of plaintiff’s application for re-issue of 
commission — Court’s power. See ClV. PHO. 
Code (1882), No. 186, A.L.J. 196. 

(16) Suit for — When relief will be given. 

See 01 V. PRO. Code (1908), No. 152, 7 M.L.T. 
174. • 

(17) Suit for partial partition, when main- 
tainable. See Limitation Act (1877), No. 98, 

7 M.L.T. 156. 

(18) Decree in partition suit — Subsequent 
decree for debt duo by the parties to partition 
suit — Payment of decretal amount by one 
party — Right to contribution from the others. 
See Contribution, No. 3, 4 Tnd. Oas. 872. 

(19) Construction of deed — ludefinitoriess of 
description of property — Charge — Validity. See 
Charge, No. l, 7 M.L.T. 168. 


Partition — (Ooncluded). 

(20) Declaratory Suit — No consequential 
relief — Maintainability See DECLABATORT 
Suit, No. 3. 7 M.L.T. 161. 

• 

(21) — of revenue paying land— Duty of Court. 

See ACT 111 OF 1901 (U. P. LAND REVEi 
NUE), No. 6, 7 A.L.J. 553. • 

(22) Mortgage during partition suit — Right 
of mortgagee. See CiV. PRO. CODE (1882), 
No :»17, 16 Ind. Cas. 196. 

(23) Prinoiples to be used as guides to Civil 
(yoiirt in nijikmg a. Sop At'T V OF 1897 
(Estates P.\it'riTio\), No. 3, fi Tnd. Cas. 450. 

(^4) Suit for- Pr.i,\cr in the nature of an 
easement in.ido in si-eond appe.il — Whether can 
bf tf inted. See ArPEAL (SECOND APPEAL), 
No 3, 6 Ind. C.is. 42.3. 

(25) Agn*emcnt to Registration. See REGIS- 
TRATION ACT (1877), No. 16, 6 Ind. Cas. 361. 

(26) Suit by Mahomedan for, of immov- 
ables -Limitation. Son LIMITATION ACT 
(1877), No. 78. 6 Tnd. Ca^. 579. 

(27) Soruritv, sulistitutiou of, — Joint pro- 
perty mortgaged — Other property falling to the 
mortgagor's share at partition. See MORT- 
C\CE (OlINERAL), No. 29, 20 M.L.J. 393. 

(2S) UigbttocLiim- Limitaliiai. SeoLlMITA- 
TION Act (1877), No. 71, SS P.W.R. 1910. 

(29) — among jriint teiiants -Legality and 
efTj’ct —Right, of landlord. See RES JUDICATA, 
No. 11, 7 A.L.J. 918, 

(30) Suit for, how long to bo doomed to bo 
ponding. See CTV. I^HO. CODE (1882), No. 186, 

8 M.L.T. 295. 

, (31) What 1 - an instrument of — Rj^loase. 
See ST \MP ACT, No. I, 12 Doin. L.R. 936. 

(32) KlTcct of perfect partition on custom of 
pre-emption. See PRE-EMPTION, No. 43, 7 
Iryd* 572. 

(33) Suit for, by a eo-parcener in joint pos- 
scs'-.ioii — Court-fcc. Sec COURT FEES ACT, 
No. 3-a, 8 Tnd. Cas. 512. 

Partition Act 

See ACT IV OF 1893. 

Partner. 

(1) Application to set aside ex parte decree — 
Applicant sued as partner but not served 
personally. See EKPABTE-DECREE, No. 2-a, 

6 Ind. Cas. 448. 
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Partnenhip 

(1) Diasolutton — Accounts — Loan — Limita- 
tion — Acltnowledgmenl by managing part- 
ner— Limitation Act {XV of 1877), 8 19 
— lieceiveil 

Whoro tho manager of *1 firm has full power 
to^borrow and re pay money, it follows of neccs 
Bity that he has power to v knowledge tho debt, 
by either immecliitoly giving a promishory 
note, or subsequently, upon an adjustment of 
aooounts or in iii> other way in the com so of 
business, making bona Jide idtuibsions in writ 
mg. To require express iuthority from each 
one of the partners to icknowltdge the debt 
would be pi icing a very iiirr^w construction 
on S I*), Limit itiJii Act IS77, ind would 
open tho door to very sc n jus fr lud 

It is a part of the dut} of the Gnuit in the 
oourse of a suit for dissolution of partnership, 
in which a receivei hiis been ippoiulod to 
dispharge the debts and liibilities of the firm, 
and tho mere fut that the Court docs not 
adjudicUo on th( dim of the creditor, until 
after tho exp rUion of mire thin three >( irs, 
does not icndct the cUiiii i bid claim a^^iiiist 
tho assets of a firm which is being idmniistc red 
by tho Court Lalta Parshad v Babu Par 
ahad, 6ALJ 95^ ii A 01 = 1 Ind Cis 708 
Richards and ruDHAiiL, jj 

(i) Partncrshiit \< oimts —Di^^olutum of 
firm — Deceased pmtmr — liijht of re- 
presentatives to htio (111 account — Dis 
solution does not ((jtct habilttif of fnm I 
fo) subsisting conti nets - Duty of suriiviiuj 
partners to take sUps for ((mpktion of | 
unperformed engagements — One member | 
not competent to refei to arbitiatwn unless 
authorized by the ither viembc/s—Pro 
duction of account hocks Presumption 
books not produced 

The right to call for an account upon the 
dissolution of a firm is mutual ind cieh 
partner is entitled to an iccount fiom his 
oo-partners of their partnership dcilings ahd 
transactions, unless ho has legally waived or 
parted with such right 

The personal represent iti\ es of a deceased 
partner are entitled to an account from the 
surviving partners (a) 

As the surviving partner is bound to account 
to the representatives of the deceased partners, 
they are bound to account when the deceased 
partner had the management or control of the 
assets of the firm Before the accounts are 
taken, therefoiS, it is necessary to determine 


Partnership— (Conhn«sd) • 

the precise extent to which each partner took 

part m the management of the firm. 

Tho dissolution of a partuership does not 
affect tho liability of the^drm for subsisting 
contracts, and it is, therefore, the duty of the 
surviving partners to t ike all steps necessary 
for tho completion of their unperformed engage-* 
monts (2)) , 

It IB incompetent to one of the members of a 
pirtncrship to bind the firm by a submission 
tj irbitrition, unless there be some special 
dclcgition of authoiit> to that effect, either 
formil or informal (c) 

It is the duty of the surviving paHners of a 
firm to produce tho account books, so that the 
iccounts may be ptoperly adjusted , aftd if the 
accounting party docs iiut produce them, or 
destroys them before the mittcrs have been 
finally idjusted, tho Couit will*’presume eveiy 
thing, most unf ivoiirable to him, consistent 
with est ibhbhcd facts Hazi Mohammad Akbar 
y. Kai Dwarka Nath Sarkar Bahadur, 6 Ind 
Cvs bi 11 G L J OSS -U OWN *1106 
AIOOKI B/Kl!. ind TKUNON, TT « 

Itifetctui, — («) 1 n ind Tw 390, 1 Mac 
and G. 294 , 47 R R 1403 ,41 E R 1278 , 19 • 
LJ Ch 4J HTur 991 2S tj T N S 189,7? 
(6) 17 Ves 29S (308) , 11 R R, 73 , 6 Bing N. 
S. 29G , 9 Tj J 0 P 194 , 4 Jur 185 , Coo 80 , 
35 1..R 424 , S4 E R 515, F (c) S Bing 101 , 
28 R R G02 , 10 Moore 389 , 3 N L J (O.B.) 
C P 175 28 R R 002 , 1 C M and R. 611 , 
40 R R 670 , 5 Tyi 425 , 1 Gale 48 , 6 L J 
Lx 69 , 15 East 209, F 

(J) Ptaclife — Prtrlies — Suit, by a partner- 
ihtp — Non joinder of some partners — 
Effect, • 

A suit b\ ono partnei alono on behalf of a 
firm is bad tor non ] under of the other part 
ners. Subray.. Kini v. A Ramaohandra Pai, 
7M.LT 4S2-6Ind. Cis 438 

, C 

Miller, j 

Reference — 18 M 33, F. 

(4) Prcf'tice — Pleading — Par tnership—Suit 
by partner s on a joint claim — Counter- 
claim against individual partners, whether 
could be set ap— Court's discretion to refuse 
— Test — Madras High Court rules {Origi- 
nal side) 1^02, S 47 

When two or more plaintiffs sue for a joint 
claim, the defendant may set up, as against 
oaoh individual plaintiff, separate oounter- 
claims (a) 
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Partnevdiip— (Con<intc 0 d). 

la order to avoid multiplioity of suits, 
questions of this character should be disposed 
of in one action, unless any inconvenience 
would arise by their being so disposed of. If 
any inconvenience vAuld arise, the Court has a 
discretion, under R. 47, Madras High Court 
Buies, 1903, to decline to allow the counter- 
claims to be set up. R. H. M. Raraanadan 
, OheUy ft Co! t. K. H. Abdul Karim Sahib, 8 
M.L.T. 73=7 Ind. Cas. 267. 

WHITE, C.J. and Sankaran Nair, j. 

ILe1wence:—\fl) 2 E.D. 243, 

(6) Parties — Partiu*rsliip firm — Debt due to 
— Representatives of a deceased partner — 

Not necessary parties— Contract Act. S. 45 F* 
— Application of» 

Money was advanced to the defendant by a 
partnership firm conbistiug uf B and 1£. The 
only surviving nfember of the partnership at 
the date of suit was one ^E. He. logethor with 
the representatives of B, brought this suit for 
recovery of^ho money. Jfehl that the represen- 
tatives of a deceased partner were not neccss.i,ry 
parties to a suit for recuveiy of a debt, which 
accrued due durhig the lifetime of the deceased 
jpartner. Held further that S. 45, Contract Act, 
does not apply to a suit for recovery of a debt 
due to a partnership linn. Ugar Sen y. Lakhmi 
Chand, 7 A.i;.J. 75<J = CInd. Cas. 840. 

STANLiBY, C..J. and BANKRJI, J. 

(6) Dissolution — Partners remedy for general 
account against co-partner bin i ed -Compart- 
ner recovering a particular item of 
partnership assets - hujht to recover share 
therein — Mayitainabilttg of stiil, 

A partner, whose remedy against his co-part- 
ner for a general account is barred, *can recover 
by suit his share of a piirticular item of part- 
nership assets which the co-partner received 
after dissolution of the partnership (a). Tiru- 
vengada Hudaliar v. S. Sadasiva Mudaliar, 

8 M.L.T. 231. 

BlR ARNOLD White, c.j. and Abdur 
Rahim, j. 

Referefices: — (c) 28 M. 344 ; 6 B. 628 ; 12 
B.H.C.R. 97 ; and L.R. 6 H.L. G56, Ref. to. 

(7) Solicitors lien — Costs — Partnership suit 
•^Assets of partnership in the hands of 
Receiver — Solicitors* costs efititled to pre- 
ference over creditor's claim — Creditor 
should not issue execution against assets, 
but to ask for charging order — Practice and 
procedure. 

64 


PaFtoenhlp— (Conftnfied) . 

Where there are assets of a partnership in 
the bands of a Receiver appointed in a partner- 
ship Bait, the solicitors engaged in that suit are 
entitled to ask for a charge on those assets in 
priority to the creditors of the partnership (a). 

A creditor of a partnership, the assets of 
which are in the hands of a Receiver appointed * 
by the Court, should not issue execution against 
the assets ; but he should ask the Court for a 
charging order in his favour (b). A. HaJI 
Ismali ft Co. v. Raniabai, 11 Bom. L. R. 
1062 = 34 B. 484=4 Ind. Cas. 135. 

MACLEOD, J. 

Riferences :—{a) 2 Ch. 344, F. (5) 2 Ch. 344, 

(8) Inheritance — llindn Law — Widow's right 
to inherit her husband's joint property — 
JlDidu hhatris lesidmgin towns — Hindu 
family — .1 brother inahing other brothers 
paitners in his busines^i — Nature of part” 
nership — Death of one pat tiler dissolves the 
juntnership — Suit by widow for an account 
0 / partnership property — Limitatum of such 
suit — Res judicati — Previcus suit for part” 
nership deli — Widow as co-plaintiff — Pre- 
sumption of union— Separation — Re-union 
— Power of a Hindu iwer sel f -acquit i>d pro- 
2)0 ty — Share of p) ofits in ngriculturnl land 
— Junsdu tion of Cinl or Revenue Courts 
— Appliiation of old or new Civ. Pro. 
Code on the qiwstwn of Res judicata — Con- 
tiact Alt. S. and '.'53 {10) — Indian 
lAviitatwn Act, -VV’ of 7677, S. 5 and 
Art. 100 — Punjab Tenancy Act, XVI of 
1837, S. 77 {3) (A) - General Clauses Act, 
X of8VJ7, S. 6--C.P.C. (Old) Act XIV of 
1S8'2, Ss. 13 and 33 and of new C, P. C. 

r i.ict Vof 1006), S. 11. 

Held that ; 

1 Where a Hindu governed by Mitakshara 
.Law is the f^olc proprietor of a business and 
makes his brothers or nephews his partners, and 
by way of gift assigns to each a certain share 
in that business and they are allowed to have 
such shares in that business ever since and to 
take its profits to the extent of their respective 
shares, the relationship thus created is that of 
partners of an ordinary partnership as defined by 
S. 238 of Act IX of 1872, but not of a heredit- 
ary trading partnership contemplated by Hindu 
law, and it dissolves under S. 253 (10) on the 
death of the donor or any of the other partners. 

2. (A) A suit brought by the representative of 
one of the partners on his deat^ praying the 
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Partnership— (Con^inti^d). 
following reliefs is practically a suit for an 
account of a dissolved partnership and is govern- 
ed by the three years limitation prescribed by 
Art. 106, Limitation Act (XV of 1877), 

(а) It may bo declared that the plaintiff is 
representative and heir of Lala Nathu Mai, her 
husband, and as such is entitled lo the entire 
property left by her liiisband and also to two- 
thirds of the entire property acquired with the 
joint capital of the shop after the death of the 
plaintiff’s husband, no matter in whose name 
it is acquired. Defendants Nos. 1 and 2 may 
be ordercal to render account of the entire 
property and the business of the shop men- 
tioned in paras 7 and 8 of the petition of the 
plaint from the date of the starting of the 
said firm up to ‘2.‘lrd April 1000, and the subse- 
quent period up to tlio institution of the suit 
and (the plaintiff) mji> be awarded two-thirds 
share of the entire property, viz,^ cash, valua- 
ablo securities of every description, shares in 
firms and companies, do<*r(M*s passed by Courts 
and all other moveable and immoveable pro- 
perty of every kind accjuired with the capital 
of the said firm or belonging to it, together 
with interest up to the date of realization ; the 
bchis and all other documents are in possession 
of defeiulauts Nos. I and 2 and the plaintiff 
cannot, therefore, give didail of such property. 
According to 7, el. 1\" of the Court hV'es 
Act, she has fixed the value of this relief at 
Rs. 15,00,000. 

(б) The defendant may be ordered to file in 
Court the hnhiSj account registers relating to 
tbo account of property in dispute belonging to 
the said firm and shown in the list marked (ill), 
she (the plaintiff) may be awarded two-thirds 
of them, she may be ordered to obtain eopif>.s 
of the ro«t ; the defendant may be ordt'red to 
file in Court other papers and documents of 
every kind relating to the property in dispute, a 
clue to which may b(' found from the registers* 
and bnkis shown in list marked (1C) or which 
arc proved in some other way to be in posses- 
sion of the defendants, and shc(thc plaintilT) may 
be awarded documents and certificates relating 
to the property which is awarded to her by the 
Court, or some other order which the Court 
deems proper for protection of her (plaintiff’s) 
rights and to do justice may be passed ; accord- 
ing to S. 7, cl. IV, the value of this relief is 
fixed at Rs. 1,00,000. 

(c) She may be awarded possession of the 
houses showxi^n list marked (A) and valued at 


Paptnership— -(ConfintfecZ) . 

about Rs. 30,000. (The buildings mentioned 
at No. 8 of the list are in possession, of defend* 
ants Nos. 3 to 5, as stated in para. 14, 
consequently they haye been made defendants)* 

(d) She may bo awarded possession as 
manager of the property entered in list marked 
(C) valued at Rs. 10,200*10-0 ; an account of 
the income thereof may bo prepared and the 
amount realized by defendants Nos. 1 and 2 
may be awarded. 

(fO Any other orders that may be necessary 
for grant of the above relief may be passed or 
any other relief to which the plaintiff may be 
found entitled under the cireumstaVices of the 
ease and according to law and justice maybe 
granted and the defendants may be ordered to 
pay the costs of this ease, 

(B) Every suit involving acclaim to account 
of the general partnership property and its 
share in the same and its profits is governed by 
the said Art. JOG. 

(C) Whore a suit relating to the general 
account of a partnership business is barred, by 
this article, it is equally barrod in respect of 
the assets of the business, acquired .within 
three years of institution (a), 

3. Even in the absence of plea of limitation 
j by defendant, both the first and ^tho appellate 
I Courts are bound to see S2W moto whether the 

claim, as laid down in the plaint, is barred by 
limitation in whole or in part. 

4. Whore, in a previous suit brought by 
a widow’s husband’s brothers for recovery of 
joint debt, the widow was impleaded under S. 32 
of the C.l’^C. a.s co-plaintiff and, on an issue 
specially rq.iscd, it has been finally decided 
that she is entitled to the share to which her 
husband would have got, if alive, the widow is 
also entitled ^o got share in the rest of the 
property, and the question of widow’s right 
therein becomes judicata in a subsequent 
suit between the widow and her husband’s 
brothers as regards that property, provided that 
all the other ingredients of the rule of res 
judicata are not wanting. 

5. As the question of res judicata in- 
volves a substantive and real right within the 
meaning of S. C of Act X of 1897, its decision 
is to be governed by the provisions of the 
Civ. Pro. Code in force at the time of insti- 
tuting the suit, although it has been repeal- 
,ed by another Civ. Pro. Code, before the 
appeal is decided. But the principle as to the 
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PartiierBhip'~-(C(m<intMd) . 
competency of the appellate Court i? confined 
to the ordinary Courts established in this 
Province and does not apply where, having 
regard to the value of t]^e two suits, one of 
them is appealable t0 their Lordships of the 
Privy Council and the other is not (b) . 

6- The Civil Courts is not debarred under 
S« 77 (3) (A;) of the Punjab Tenancy Act (XVII of 
1877), from taking cognizance of that portion 
of the claim which relates to the share in 
profits of agricultural land entered in the books 
as part and parcel of the partnership property. 

7. Among non-agricultural hhatrics residing 

in towns, Iprothers are presumed to be members 
of a joint family. But where one of them be- 
comes separate and upon such separation 
shares of others are fixed, there is virtually a 
separation of all, and without proving that rest | 
of the members agreed to remain united there i 
is no presumption of re- union (c). j 

8. According to the text of Vrihaspati (jMita- | 
kshara Ch. 11. S. 9) a re-union in estate, | 
properly sc^callod, can only lake place between , 
persons who wcrc.parties to the original partition. | 

t). A Hindu has full power to dispose of, as I 
he likes, the acquired property (d). Hussammat t 
•NehalDevi y. Kishore Chand, 142 P.W.li. | 

1910. ; 

RATTIGAN and WILLIAMS, .IJ. | 

Heferences* —20 Bom. 15, J/'.; G Bom. G28 : 
(636J : 28 M. 344, TJiss. U>) 'JO I’.K. 1891 | 
(F.B.), D. (c) 30 C. 725 (P.C.) h'. ; 31 A. 412 
(P.C.), (d) 20 A. 2C7 (P.C.), F. 

(9) Sidt between partner }, — Decree in favour 
of one partner aqainat a debtor of the firm 
— Debtor no% party to suit — Ili^jht of debtor 
to show that the sum is not due. 

In a suit among partners, a decree was passed 
in favour of one of thenf for a certain amount 
as being due from a person who is not a partner. 
This latter person was not given an opportuuity 
to show that such an amoimt was not due by, ■ 
him. Held that he had the right of showing 
that the sum was not so due. Sheik Miran 
Ssib y. The Commercial Bank of India, Ltd., 

8 M.L.T. 344. 

Benson, o.c.j. and Sankakan Nair, 

j. 

(10) Suit for dissolution and winding up of — 
Parties. See HINDU Law (Jqint Family), 
No. 6, 7 M.L.T. 211. 

(11) Suit for dissolution of — Appeal — Court- 
fee. See COURT Fees act. No. 2, 7 A.L.J. 
646. 


Partnerihlp — {Concluded ) . 

(12) — between toddy vendor and arrack 
vendor — Public polioy. See EXCISE ACT 
(Mysore), No. l, 15 M.O C.R. 23. 

(13) Suit for accounts by partner against re- 
presentative of deceased partner — Receiver of 
deceased partner's estate, whether necessary 
party. Sec PARTIES, No. 3, 7 Ind. Cas. .75. • 

(14) Dealings by some members of a Mabo- 

medari family — Liability of other members — 
Joint family — Partnership among heirs. See 
Mahomedan Law ((Iexkhal), No. 2, 7 Ind. 
Cas. 108. • 

(15) Diflcrenco between co-parconary and - 
' Suit on contract by partners -Rules for joinder 
‘ of parties. See HINDU LAW (JOINT FAMILY), 

No. 11, 1 S.L R. 2. 

(16^ Suit for winding up of — Order for taking 
accounts —High Court's order on remand for 
fresh taking of aceonnt.s -Effect. Sec OIV. 
Pro. Code (1908), No. 5G, 7 Ind. Cas. 622. 

(17) No evidence as to terms of “Rights and 
liabilities of partners. See M VIIOMEDAN LAW 
(WlLli), No. 2. 8 hid. Cas. 131. 

Part performance. 

(1) Lea.so — Doctrine of. See TRANSFER OF 
PROJ’ERTY ACT, No. 3, 5 Ind. Cas. 5G2. 

(2) Doctrine of. See PARTITION, No. 10, 
G Ind. Cas. 310. 

Pasture lands. 

See CU.VRIR.VMNA irofiDlNas, No. 1, 14 C. 
W.N. 372. 

(2) Pasture, right of — Over waste land — 
Prescriptive right. See W-VSTK LAND, No, 1, 
7 M.L.T. 380. 

Pauper. 

(1) Pauper (tppeal— Application for leave to 
appeal as a pauper^ matters to be consider- 

. cd in determination of — O.P.C., O. 1. 

Held that, under O. 41, R. 1, C.P.C., all 
that the Judge is hound to consider is what is 
contained in the application, copy of the judg- 
ment and the copy of the decree. He is not 
at* liberty to refer to any other matter in 
determining w'hcthor the application for leave 
to appeal as a pauper may or may not be 
granted. Shah Inayat-ul-Rahman v. Aziz- 
ul-Rahman, 13 O.C. 302. 

Lindsay, j.c. 

Reference: — I.L.R. 28 Bom. 451, R. 

(2) O.P.O. {Act Vof 1908), O. 33, r. 1— In- 

quiry into pauperism — Claim for redemp- 
tion of mortgage— Applicant able to raise 
nwney upon security of equity of redemp- 
tion. ^ 
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IBtkupw — {Concluded ) . 

The applicant who wished to institute a suit 
for redemption applied to be declared a pauper. 
The Court below holding that he was possessed 
of the equity 6! redemption of the property in 
dispute and was therefore not a pauper, dis- 
missed the application. Held that the plaintiff 
could have raised money on the equity of 
redemption, and that, in trying to raise money 
on the equity of redemption, ho would not in 
effect be mortgaging his claim. Kapil Deo 
Singh V. Ram Rekha Singh, 7 A.L.J. 1191. 

Knox and Kar.\mat Hussain, j.7. 

Reference : — 3 M. 249, D, 

(3) Suit as, when may be instituted. See 
•OIV. PRO. CODE, 1908, No. 13.*), 12 Bom. L.R. 
102 . 

(4) Application by next friend of minor for 
leave to appeal as pauper made after time — 
Payment of Court-fee — SulKeient Cause. See 
LIMITATION ACT, 1877, No. 5, 144 P.W.R. 
1909. 

(6) Application to sue in forma pauperis — 
Rejection on ground that litigation would end 
in failure. See ClV.Puo. CODE (1908), No. 136, 
G Ind. Cas. 703. 

(6) Order granting application to sue in — 
Revision. See Clv. Pro. Code ( 1908), No. 61, 
1 A.L.J. 741. 

(7) Application for leave to appeal in — Delay 
— Excuse of delay — Minor applicant. See 
Limitation act (1877), No. 4, 12 Bom. L.R. 
694. 

(8) Cross objections in. See MAINTENANCE, 
No. 7, 7 Ind. Cas. 118. 

(9) Bona fide claim — Abuse of process pf 
•Court. See OlV. PRO. Code (1908), No. 137, 

U.B.R. (1910), 2nd Qr., 26. 

(10) Order rejecting application for permis- 
sion to sue as— Appeal. See ClV. PRO. CODE* 
(1908), No. 138, U.B.R. fl910), 2ud Qr.. 28*. 

PawnoF and Pawnee. 

(1) Contract Act, S. 176— Pawnee* s rights. 

Where a pawnor makes default in payment 
of the debt, it is open to the pawnee to bring a 
'.suit upon the debt or promise : he is not bound 
xto sue for a sale of the property held by him in 

q>awn. M. Ramaohandpavadhani v. Naganna, 

16 M.O.O.R. 297. 

' STANLEY' ISMAY, C.J. 


Payment. 

(1) — of money for defendant’s use— Cause 
of action — Right to recover— Linditation. Bee 
Limitation act (1877), No. 50, 7 A.L.J. 685. 

(2) Money paid by defendant not liable to 
pay into Court and realised by deoree-holder— 
Suit to recover— Limitation. See LIMITATION 
ACT (1877), No. 41, 6 Ind. Cas. 654. 

Pedigree. ^ 

(1) Evidentiary value of. See EVIDENCE 
Act. No. 2, 8 Ind. Cas. 728. 

Penalty. 

(1) When provision for higher rate of interest 
becomes a — , See CONTRACT AC^^, No. 49, 
7 C.L.J. 394. 

(2) Decree contain in penal clauses — Relief 
.against penalty in execution. See CiV. PRO. 
CODE (1908). No. 27, 4 S.L.R. 1. 

(3) Stipulation for compound interest in 
default, not a—. Sec MORTGAGE (GENERAL), 
No. 61, 8 M.L.T. 387. 

(4) Stipulation for interest when viot a— .See 
Contract act, No. 61, 8 Ind. Oas. 301. 

Pensions Aot. 

See ACT XXITT OF 1871. 

Perishable articles. 

(1) Sale of — Claim to — Right of successful 
claimant. Sec CLAIM, No. 1, 8 Ind. Cas. 77. 

Permanent tenure. 

(1) Amnram tenure — Resumahility — Circum- 
stances telling against the right of perma' 
nent occupancy. 

Lands held on “ amaram ” tenure are 
resumablo (a). 

Whore the original owners of the land raised 
the *'jodi” or rent, from time to time and 
also resumed the lands on two occasions for a 
long period, these circumstances toll against 
the right of permanent occupancy. Raja of 
Yenkatagiri v. Mdkku Narasayya, 8 M.L.T. 
268. 

References (a) 7 M.I.A. 128 (135); 8 M. 367; 
M. 268 ; li M. 365 ; 22 C. 938, R. (6) 7 M.I.A. 
128 ; 13 M.I.A. 438, R. 

WHITE, C.J. and ABDUR RAHIM, J. 

(2) Mirasi, or permanent tenure — Ciroum- 
stauces necess^y to infer the existence of. See 
ACT VIII OF 1876 (BENGAL ESTATES PARTI- 
TION), No. 1, 37 0. 662. 

(8) Evidence of. See ACT VIII OF 1885 
(Bengal Tenancy), No. 8, 7 Ind. Oas. 785. 
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Pappttultles. 

Covenant in oontravention of rule against — 
EfCeot. See Patni, No. 1, 14 C.W.N. 601. 

Personal aetloa. • 

Suit for, dismissed — Defendants* death 
pending appeal — Abatement —Representative's 
right to costs. See Giv. Pro. Code (1882), 
No. 178, 7 M.I1.T. 195. 

'Personal liability. 

(1) — may bo excluded by contract. See 
CONSIDERATION, No. 2, 8 Ind. Gas. 302. 

Plaint. 

(1) Relinq^shnieiitof portion of claim — E ffect, 
The statement in the plaint was “ T claim 

Bs. l,191«as duo to mo, but I shall be satisfied 
with a decree for Rs, 700. ** Held that, though 
his relinquishment of Rs. 491 was based on 
the supposition that Rs. 1,191 was due to him, 
he* ought not to be tied down to such 
relinquishment, when, as a matter of fact, what 
is found duo to him is less than Rs. 1.191, 
provided he 'floes not got more than Rs. 700 for 
whifh he asked for a decree. Sinnathambi 
Rowther v. S.Bff.,Sellam Chetti, 8 M.L.T. 436. 

Abdur Rahim and aylino, j.;. 

* (1-a) Plaint ordered to be registered after 
limitation -Effect — Plaint presented to suits 
clerk after Judge and munsarim loft Court — 
Effect. Seediv, Puo. Code (1882), No. 35, 

6 Ind. Gas. 330. 

(2) Amendment of. See EASEMENT, No. 2, 

7 M.L.T. 222. 

(3) Suit in ejectment — Notice to quit — 

Wheither plaint itself can be accepted as notice 
— Rights of a party to suit, 'how recertained. 
See BrrarLand Revenue Code, No. 1, 
6 N.L.R. 17. • 

(4) Insufficiont stamp «)n — Power to. extend 
time expost facto. See Court Fees Aot, 
No. 17, 6 Ind. Gas. 424. 

(5) Return of, to bo filed in proper Court — 
Saving of limitation. Sco&iv. Pro. Code 
(1882), No. 56, 6 Ind. Gas. 637. 

(6) Defective — Procedure — Amendment of. 
See Oiv. Pro. Code (Mysore), No. 4 , 15 M. 
C.CR. 112. 

(7) Plaint clumsily drawn— Reading issue to 
asoortain the case — Difficulty arising from confu- 
sion in the plaint — Liability of appellant to pay 
costs— Appeal. See PLEADINGS, •No. 5, 8 M.L. 
T. 202. 

(8) Declaratory suit — Rejection of. See 
Declaratory Suit, No. 7, 129 p.l.R. 1910. 

(9) See AMENDMENT. 


Pleader. 

(1) Pleader — Misconduct — Cheating client out 
of the subject matter of suit— Penalty^ 
Removal from practice — Susjfension, 

Where it was found by the Chief Court, before- 
whom the appellant practised as a pleader, that 
he had taken advantage of his position of trust* a 
In order to cheat his client out of the subject- 
matter of the suit and obtain it for himself, 
and the appellant's application for a review 
i of the fftiding, he instead of pressing it, deli- 
j beratoly admitted the charges made against 
I him in the sense in which those charges wore 
I understood by the J udges : 

I 

I JfrW— That the Chief Court was amply justi- 
‘ fied in passing orders removing the appellant 
I permanently from the list of pleaders on the 
I ground of misconduct, and the subsequent 
I order of tho Court upon the application for 
j review, reducing tho pcnatly to suspension from 
•' practice for three years, went as far in the 
j direction of mercy as it pmporly could go. ia 
< the matter of Chanda Singh, 14 C.W.N. 521 
: (P.C.)-ll C.L.J. 438 7 M.L.T. 412 = 6 Ind. 

Gas. 269-^12 Bom. L. R. 425-^11 Or. L. 1 
I 303. 

Lord MAfjNAciHTEN, Lord Collins 

and Sir ARTHUR WILSON. 

(l*a) Plaintiff putting low raliie' to avoid 
1 higher Court-fees— effect of on — Pleader's 

I fees. 

In this case it w.as hcld^ that, though the pro* 

' scribed fee Rs. ,80 was inadequate having regard 
; to the intricacies of the case and tho number of 
hearings, the plaintiff could not be allowed 
special fees as between pleader and client, as he 
himsedf had apparently preferred a low valuation 
j in' order to avoid payment of higher CourtT-fees. 

' Ooverdhandas v. Naraindas, 4 S.L.R. 37 
j (P.B.)=7 Tnd. Cas. 601. 

I . Hayward, Crouch and Leggatt, j. 

• CH. 

( 2 ) Letters Patent (ALidrus), Cl, 10— Vakil 
acting as agent to I'eceive purchase money 

I — Using the money for his own purposes — 

! Unprofessional conduct, 

A Vakil h.’id authority, from tho defendants 
in a suit, to roceive the purchase money of 
their house on their behalf. Under the autho- 
rity, he received the money, and without the 
consent of the defendants, appropriated the sum 
for bis own use. It was found that the Vakil 
had no intention to aot dishai^cstly. Held 
that the Vakil abased his position as an agent 
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Pleader --{Continued), 

though, in so doing, it did not appear that ho 
acted in his capacity as Vakil, and that his act 
amounted to ivaprofessioiKil conduct. In the 
matter of 9 , High Court Yakil, 7 M.L.T. 427 
(P.B.)-6 Ind. Cas. IJIO Jl Cr. L. J. 307 = 20 
404. 

White c.j., ^MiTiLKiiand Kuishnasami 
Aiyau, .jj. 

(3) Pleader — Sutliiuj up a faUe i)lea oj alibi 
— Professional misconduct. 

In a ease where a pleader was alleged to be 
guilty of professional misconduct in setting up 
a false plea of alVn in a case of defamation 
brought against him, their Lordships were of 
opinion that they were note-ailed upon to m.ike 
any order under the Legal Practitioners Act. 
In re a Second Grade Pleader, 20 M.L.J. 408 
= 7 Tnd. Cas. ^50 = 11 Cr. L.J. 452. 

Sm Arnold White, (\j.. Miller and 

KHISIINASWAMI AlYAR, .7.1. 

(3-a) Professional miseonduct, what amounts 
to— Hejlcetions upon conduct of Judye. 

In this case a Vakil of the High Court pre- 
sented a petition to the Se-ssions J udge (T.injore), 
a day after the summing up of the case to the 
assessors and before judgment Nvas delivered, 
in which he alleged that the Judge, before the 
arguments in the case were over, came to the 
Court with a draft judgment, and added not 
only that but that the draft judgment was the 
judgment for conviction. 

These allegations were found to bo quite 
unfounded. Held that the vakil was guilty of 
professional miscondiiet, for which he must bo 
reprimanded and made to pay the costs of the 
proceedings against him. /if the matter of a 
High Court Yakil. fl M.L.T. 375 (F.B.). 

Wallis, Krishnaswami Tver and 

AYLINO, .1.1. 

(3-b) Legal Prnclitioyu'r — Muketar —Criminal , 
Conviction — Misconduct — Removal — Resto- 
ration— High Court, pomer of. 

It is open to a Court, when a legal practi- 
tioner h.as been dismissed for criminal convic- 
tion or miscondiiet of any description in the 
widest sense of the term, to re-admit him after 
the lapse of time, if he satisfies the Court that 
ho has in the interval conducted himself 
honourably and that no objection remains as 
to bis character or capacity. 

The authorities on the subject reviewed. 

Where a Mtiketar, who was dismissed upon 
.conviction for a criminal ofieuce of a grave 


(Concluded) • 

character implying moral turpitu.de and was 
also directed to bo prosecuted for perjury, ap- 
plied after the lapse of seven years to be re-in- 
statod, and it was found os) enquiry that he had 
not made a full disclosure of his previous his- 
tory, the High Court refused to make the order 
fur re-admission, /n re Abiruddln, 12G.L.J. 
G25. ♦ 

MOOKER.JEE and SHARFUDDIN, .T.T. 

M) Suit withdrawn — Pleader’s foe. See 
Costs, No, l. 5 Ind. Cas. 121. 

(5) Appeal called on for hearing — Duty of. 
See GiV.Pro. CODE (1908), No. 15l,*5 Ind. Cas. 
120 . 

(6) Vakil not specially empowered,^ offering 

to be bound by the oath of the opposite party 
in a partifiular form — Effect of. See OATH, 
No. I, 7 M. L.T 43. ‘ 

(7) Plaintiff and plaintiff’s vakil absent — 
PlaintUI’s absence satisfactorily explained — 
Ucstoration, See ClV. PRO. CopE (1S82), 
No. 71, 7 M.L.T. 308. 

(8) Authority to represent client how arfses 
and terminates ■"■“ .Vppcarauce ” by pleader, 
what is. See ClV. PRO. CODE (1882), No. 61,. 
3 Sind L.U. 208. 

(9) TJnprofc'.-'^ional conduct — What amounts 
to. Sec Act XVin of 1879 (LEdAL PRACTI- 
TIONERS), No. 2, G Tnd. Cas. 313. 

(10) Absence of parties and pleaders — Hear- 
ing of suit.iftcr settlement of issues — Procedure 
See ClV. PRO. Code (1882), No. 68-a, 8 Ind. 
Cas. 15G. 

Pleader an& client. 

(1) PlcadjPs acts — Scope of authority — 
Rartifs power to repudiate. 

A party is not entitled to repudiate the act 
of his ploaduj done within the scope of the 
authority delegated to him (a). Somayya v. 
*A. Govindacharlu,' 15 M.G.C.B. 521. 

STANLEY ISMAY, C.J. and CHANDRA- 
SEKARA Iyer, offg. j. 

Reference .—(a) (1899) 22 Mad. 638, F. 

(2) Compromise signed by pleader without 
authority from client — Decree ultra vires — 
Power of Court. See COMPROMISE, No. 2, 12 
Bom. L.R. 22:f. 

(3) Compromise by pleader without client's 
authority — Right of party to apply to Court. 
See ACT XVII of 1879 (DEKKHAN AGBL 
Relief), No. 4, 12 Bom. L. R. 378. 
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Pleader and c\\tfii--(Concluded). 

(4) Statement as to releA’iint facts made by 
pleader— Effect upon client. See Guardian 
AND Minor, No. 7, 86 P.VV.R, 1910. 

(6) UnconacionalAe bargMin— Misconduct of 
pleader. See Customh (PUN.JAR— ALIENA- 
TION), No. 23, 109 P.W.R. 1910. 

(6) Party not to suffer on account of absence 
, of pleader. See Cl V. P ro. CODE (1908), No. 150, 
34 P.L.R. 1910. 


Pleadings. 

(1) Defendant, stranger to transactions ujxm 
which pleas founded — Whether it is open to 
him to raise distinct, separate, inconsistent 
pleas — Principle applicable to plaintiffs — 
S. Negotiable Instruments Act —Pro 
visions of the Ac I, how far ajjplicable — 
Hundies in oriental language — S. 7i — 
Presentment of humltcs for payment witnin 
reasonable time — huffed of failure — Dis- 
charge — “ Reasonable time ” ivliat is. 


It is op(tfi to a defendant, who is a stranger 
to the transactions in respect of winch he 
mflkes allegations upon which his defence is 
founded, to raise and set upas many distinct 
•and separate defences as he might think proper, 
even though they arc obviously inconsistent. 
This principle which has been applied to the 
case*of a plaantiCf is applicable to a defendant 
also (a). 

What S. 1 of the Negotiable Instruments 
Act docs is, to save the operation of any local 
usage relating to instruments written in an 
oriental language. So in the abseuoo of any 
allegation or proof as, to tl|e existence of any 
such usages, the provisions of the Act arc appli- 
cable to hundies written in an oriei^al language 
( 6 ). 

Under S. 74, the holder of a Jiundi is hound 
to present it fora payment within a rca.soiiahle 
time, and if it is not so done, and the drawer 
and the previous indorsers^ are prejudiced by* 
the delay in presentment, they would bo dis- 
charged and bo absolved from their liability to 
the party guilty of such delay. In determining 
what is a reasonable time for presentation, the 
nature of the bill, the usage of trade with re- 
spect to similar hills and the facts of the 
particular case are to be taken into considera- 
tion (c). Joharmal y. Nainsukl^, G N.Tj.R. 83 
»6 Ind. Cas. 715. 

BiPiN Krishna Bose, a.j.c. 

References 14 M. 172 (174) and 16 M. 
121, Appl, ; 18 A. 125; 34 C. 51; 31 H. 252 and 


Pleadings-- (Continued ) . 

29 M. 60, R.; (1878) 47 L.J.Q B. 62 ; 66 L.J. 
Oh. 603; 49 L. J.Q.B. 333, R.; Odger’s Principles 
of Pleading, 6th Edn., p. 20^, R. (b) 26 M. 
526 (531), F. (c) 2 Lord Halsbury’s Law of 
England, p. 628, 14 K.R. 216 ; 18 R.U. 612 ; 
33 R.R. 650 ; 35 R.R. 579 and 51 R.R. 788. 
R. ^ 

(2) Pleading — Point pleaded in plaint and 
denied in the written statement — No issue 
taken — No objection taken in the grounds 
of appeal to the lower appellate Court — 

A handonvient. 

Case where a lease was held not to be one in 
perpetuity, but one for a specific period. 

Where notice was ple.ided in the plaint and 
the f ufilcioncy of notice was denied in the 
written statement, but no issue was raised and 
no t|iiestion as to sufiicieney of notice was 
raised in the lower appellate Court. 

Ueld, that the contention as to sufficiency of 
notice must he taken as abundonecl. Ponnu- 
sami Pillai v. Pasupathi Mudaliar, 7 M.L.T. 
106 = 5 Ind. Cas. 813. . 

Wallis and Sankaran Naiu, jj. 

(3) Fraud— Pleadings — Plaintifrs case rest- 
ing solely on fraud - Fraud negatived^ 
Case 0)1 mistake, in It el her allowable — Alter- 
native claim. 

Where the' pleadings arc so framed as to rest 
the claim for relief solely on the ground of 
fraud, it is not open to the plaintilT, if he fails 
in establishing the fraud, to pick out, from the 
ailegations of the plaint, facts which might, if 
not put forward as proofs of fraud, have 
warranted the plaintiff in asking for relief. 

- If relief is asked alternatively, cither on the 
ground of fraud, or failing that ground, then 
on some other equity, a plaintiff may fail on 
the first but succeed on the latter alternative. 

Rajendra Kumar Bose y. Gangaram. Koyal, 

6 ftul. Cas. 172 12 O.L. J. 70. 

.JENKINS. C.J. and Doss, J. 

(1) Practice — Pleadings — Parties to be kept 
tn their pleadings — Court making a new 
case for a pai ty — Oppres}iix'e or unconscion- 
able bargains — Court's duty to investigate 
— Second appeal — High Cmirt — Specific 
ground on which appeal is fought in lower 
Court — Waiver by the parties of the other 
grounds — Presumption, 

As a general rule, parties ouglij^to be kept to 
their pleadings, and the Court should not raise 



1093 


THE CURRENT INDEX, 1910. 


f 

1034 


Pleadings— ( Continued ) . 
a new point for them in appeal. There are excep- 
tionn to this rule. One of them relates to agree- 
ments entered into between persons who stand 
to each other in the relation of mortgagor and 
mortgagee, or trustee and cestui qtie trust, A 
Qourt, asa Court of Plquity, is bound to examine 
^nto the nature of such agreements, whore, on 
the faoe of them, or having regard to the sur- 
rounding circumstances, the Court finds yrima 
fcbde grounds to suspect that the transaction is 
oppressive or unconscionable. 

When a question is fairly raised either at the 
original trial or in appeal, and it i.s met there- 
by one of tlie parties on a specific ground, 
though other grounds were open, and the 
specific ground fails, that party should not bo 
allowed, as a general rule, to roly upon any of 
the other grounds in second appeal, if the 
allowing of that ground necessitates a remand 
for the taking of fresh evidence and thereby 
prolongs the litigation. In such a case the 
Court will presume, in the absence of clear 
indications from the record to the contrary, 
that the other grounds were waived by the 
party. Jagannath Rango Dandekar y. 
Bhaskar v. Qopal Bhat, 12 Bom. L.R. 795. 
OHANTJAVARKAJt and HEATON, JJ. 

(6) Plaint clumsil?/ drawn — Beading issues to 
ascertain the case — Difficulty arising ft am 
confusion in the plaint— Liability of appel- 
lant to pay costs — Ajipeal — Practice. 

Where the plaint was clumsily drawn, it was 
held in second appc<al that the plaint ought to 
be read with the issues framed in the case to 
ascertain the plaintifi’s case. 

As much of the difficulty in the appeal arose 
from the confusion in the plaint, the appellant, 
the plaintiff in the lower Court, was directed 
to pay the costs of the respondent in the appeal, 
though the High Court reversed the decree of 
the lower appellate Court and remanded the 
case for disposal according to law. Gadidg,B8 
Suryanarayana Row v. Oadidass Rajya 
Lakshmamma Raj yam, 8 M.L.T. 202 

■=7 Ind. Gas. 800. 

Benson and Krishnasvvami Iyer, jj. 

(6) Pleadings— Tncojisisietit defences— When 
inay he pleaded— Bond not executed— Bond 
executed under — Circumstances so as not to 
hind executant — Suh-mortgagee — Whether 
competent to sue for sale of mortgagee rights 
of his mortgagor —Bonamidar — Right of 
snit — Be^ipmidar inortgagee — Pardanashin 
• lady — Document executed by such lady^ 


Pleadlagf— (Conffnt<«<9. 

Oorart to he saHsHed on what points^Bute 
not* applicable to literate lady of consider* 
able intellectual capacity— Execution sale— 
Purchase by strcCnger-^Subsequent tnodifl* 
cation of decree — Whether sale affected or 
not. 

It is open to a defendant to raise by his 
written statements as many distinct and sepa- 
rate, and, therefore, inconsistent defences as he 
may think proper, subject only to the qualifica- 
tion that, if the defence is ombaraasing, the 
Court may, under O, 6, r. 16, direct one of 
two inconsistent defences to be struck out and 
the pleading amended (a). 

The defendant pleaded that the bond in suit 
was a forgery and never executed by her, and, 
in the alternative that, if it was executed, it 
was done under circumstances which did not 
make it binding upon hor. When the evidence 
came to bo adduced, the defendant was allowed 
to go into both these matters ; 

Held, that it was too late for the plaintiff in 
appeal to raise any objootion on the ground 
that the defences put forward were inconsist- 
ent. 

A sub-mortgage is competent to maintain a 
suit for sale of the mortgagee right of his mort- 
gagor (6). c • 

Whatever divergence of judicial opinion 
there may be upon the question of the right of 
a bonainidar to maintain an action in ejeot- 
mont, there is none as to bis right to maintain 
a suit to enforce a mortgage security whioh 
stands iu his name, or has been assigned in 
his favour (c). 

The Courlf, when called upon to deal with a 
deed alleged to have be# n executed by a parda- 
noshin lady, must, before it gives effect to it, 
satisfy itself .pon the evidence, first, that the 
deed was actually executed by her or by some 
'person duly authorized by her, with a full , 
understanding of what she was about to do ; 
secondly, that she had full knowledge of the 
nature an 1 effect of the transaction into which 
sho is said to have entered ; and, thirdly, that 
she bad independent and disinterested adYioe 
in the matter (d). 

But this doctrine applies to the case of execu- 
tion of a document by a pardauashin lady pro- 
perly so called. If a lady is not pardanashin, 
or, though pardanashin, is literate and of con- 
siderable intellectual capacity, the Court will 
not be inclined to interfere with a deed whioh 
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bas b^en jprima fade properly executed by her. 
or to interfere with traosaotions to which her 
consent has been deliberately given {e). 

When a property jj^asseifinto the hands of a 
stranger by a sale in execution of a decree, then, 
oven if the decree be modified, the sale will not 
be affected (/). Alikjan BIbl v. Rambaran 
Shah,7lnd»Oa8. 167. 

MOOKERJEB and OARNDUBK, .U. 

References : — (n) 4 O.L.J. 437 ; 34 C. 51 ; 11 
C.W.N. 20 <P.B.) ; 1 M.L.T. 364, relied upon. 

{b) 20 M. 35 ; 4 Ind. Gas. 433 ; 10 O.Ti.J. 470, 

F, (c) 17 W.R. 192 ; 24 0. 644 ; 21 A. 360, F. 

{d) 3 Ind. flap. 330, relied upon, (e) 18 M. 257 
at p. 262 ; 12 M. 380 at p. 384 ; 15 C. 684 ; 

16 T.A. 5l ; 33 I. A. 86 ; 3 C.L.J. 484 ; 33 C. 
773 ; 10 C.W.N. 570 ; 3 A.L.J. .363 ; 8 Bom. L. 

R. 379 ; 16 M.L.J. 166; 1 M.L T. 137, Ttef. to. 
if) 26 0. 7.34 ; 319 B. 435 ; 7 Bom L. tt. 595 
(P.B.) ; 1 Tad. Gas. 871 ; 37 C. 107 ; 1 1 O.L.J. 
264 ; 13 C.W.N. 710, rehed upon. 

(7) PleajHngs--Burden of proof -‘Plaintiff 
tnust suetjeed or fail on his own nllegations. 

The plaintiff, vendor, sued for a part of the 
consideration of the sale, alleging that the 
•defendant had orally agreed to pay the amount 
in ca.sh and it was fictitiously entered iu the 
sale-deed as due to certain creditors of his to be 
paid'by the ^ndoe to prove “necessity.” Tn 
his oral statement, the plaintiff said that the 
amount was entered fictitiously to defeat pre- 
e raptors. The claim was allowed by the origi- 
nal Court, but was rejected on appeal. T/eW, 
that the claim was rightly rejected, for the , 
plaintiff must succeed or fait on his own allega- | 
tioDS. PalaY. leant Singh, 40 1910, 

JOHNSTONE, J. • 

(8) PUa raised for lha first time in appellate 

Court. 

A plea raised for the first time in the appellate 
Court cannot be considej^od by it. Rayar^ 
Slvapama Krlshnier V. Sankaralinga Kone. 

8 M.L.T. 247. 

WALLIS and KRISHNASWAMl AIYAR, .TJ. 

(9) In competency of defendant to make a 
new case in appeal. Sec WILL, No. 3, 100 
P.W.R. 1909. 

(10) Suit on allegation of exclusive title 
barred—No relief can bo givQp on basis of 
tenancy-in -common. See HINDU LA'Vl (PAR- 
TITION), No. 8, 7 M.L.T. 96. 

(11) Resumption and transfer by Government 
of Obowkidari Ohakran lands to the Zemindar, 

66 * 


Pl 6 Mlinga--(Conof«d 0 d). ^ 

subsequent to patni and darpatni leases— Righto 
of Patnidars and Darpatnidars — Suit lor 
possession and execution of deed of transfer 
against the Zemindar — Wbethop badly framed. 
Sec CHOWKIDARI CHAKRAN LANDS, No. 1^ 
37 C. 57. 

• 

(12) Denial by tenant of his landlord’s titl^ 
in the — Whether gives a cause of action for 
ejectment. See EJECTMENT, No. 3, 6 N.L. 
R. 83.' 

(13) F’indmgs sufficient — Remission of issues 
unuocc'vssry. See ACT TI OP 1901 (AORA 
3’KNANCY), No. 6, 0 Ind. Gas. 499. 

(14) Allegation of fraud in plaint — Case of 
I negligence not to be raised in second appeal, 
j See PARTITION, No. 12, 6 Ind. Oas. 829. 

I 

(15) Whether plea of title by adverse po.sise8- 
I sion should be allowed though not raised in, 

! plaint- Tast. See ACT X OF 1805 (SUCCBS- 

I SION). No. 1. 12 C L.J. 459. 

; 

I Police Act. 

See ACT V" OF 1S61. 

Poramboke. 

Entry as —Effect. See ADVERSE POSSES- 
SION, No. 2, 6 liid. Cas. 118. 

Possession. 

{!)— actual or constructive -■ When time runs 
- Joint holding — Absence, of om co-sharer 
— Long silence and inaction —Abandonment 
—Adverse — i4r/s, 142 ^ 144^ 

/Amitution Act (1877), 

(a) Possp.ssioii may be cither actual or 
constructive. 

(b) While cither kind of possession exists in 
the propriet y’, time does not begin to run 
against him. 

(c) Where one co-sharcr holds the share of 
another co-sharer, who had .simply ceased to 
hold actual possession, the holder’s possession 
im'plies constructive possession by the pro- 
prietor. 

(d) Where the absentee has “abandoned’^ 
possession, the co-sharer’s possession of the 
renouncing person’s share will not be possession 

i on behalf of the latter. Long silence and 
inaction may be evidence of abandonment. 

Where A sued to recover certain shares in a 
joint holding from B, who was absent and 
whose ancestors also had been absent from tho 
village for a vety long period, it was alleged 
that B returned to the vil1ag^PI|tely and took 
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possession of the shares, the right to which 
had become extinct and lapsed in favour of A 
through long dispossession, held, the long 
silence and inaction of II and bis ancestors, 
may be evidence of abandonment, and the 
^sscssion of B and his ancestors ceased when 
‘--they left the village and eeasod to take share 
of the profits, and that, the rights of B having 
become extinct at the end of the twelve years, 

A had a right to sue for possession. Shahzada j 
8araya Jah v. Azim, 29P.R. 1910 = 17 P.W.R. j 
1910 = 5 Tnd.'Cas. H8.S. 

JOHNSTONE, .r. 

Referenrrs 85 P.R. 1892 fP.B.) F. ; 2.3 P. 

R. 1890 (P.C.) ; 30 P.R. 1901 ; 85 P.R. 1909 
and f) C. 31. It. 

(2) Suit for possession under a sale deed — 
Sale declared invalid — Prayer foi posses- 
sion ns niorlyagee — Inconsistent reliefs - 

, Pleading — Practice, 

Plaintiff sued for possc'ssion on the strength of 
a sale from first defendant’s son. The land sued 
for was already mortgaged to plaintiff by first 
defendant. The Court found that plaintiff’s 
vendor had no title to convey tlic land to 
plaintiff. Plaintiff urged in second appeal that 
he may be allowed to remain in posse^sion ns 
mortgagee from fir^t defendant : 

Held, that, as such a elaim was inconsistent 
with the absolute right claimed in the plaint, 
plaintiff was not entitled to po.sscs.sion as mort- 
gagee. Kuraarasaml Chetty V. Poosari Sakka I 
Haick, 4 Ind. Cas. 37 = 20 M.B.J. 141. j 

BENSON, O.C J. and S.VNK \UAN NATR, J. 

(3) Possession, suit for — hand in jms'scssion 

of villa ye community — Delivery to defend- ; 
ant by Government and assignment as | 
cultivable natham — Right of the villaffe ! 
community — Secretary of State, whether a j 
necessary party. j 

The land in .suit was found to have been 
enjoyed by the village community till 19iP3. 

In 1903 the Revenue Officials gave possession 
to defendants, and entered it in the Register 
kept for natham lands for cultivation : 

Held, that the action of Government in 
assessing the land as nathntn and giving it to 
defendants did not deprive the plaintiffs (mem- 
bers of the village community) of their rights 
to the land. Reverend P.G. Simon v. Thurai- 
mnthua Kadamban. 6 Ind. Cas. 419 = 8 M.L. 

T. 248. 

SANKABAN NAIli and KB18HNAHVVAMY 

AlYABf^rj. 
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FoMMenion-^iContinued), 

(4) Suit for exclusive possession— Decree for 
joint 2 Xfssession — Practice. 

Where plaintiff sued for exclusive possession 
of certain lands, und was found that 
the lands belonged to him jointly with the 
defendant. 

Held, thatthepl.aintiff could be given a decree 
for joint possession along with the defendant, 
to the extent of his interest. Pichinathoo V. 
Ramasamy Naick,6 Ind. Cas. 502 = 8 M.L.T, 
57. 

^ruNBOand SANKABAN NAlR, JJ. 
Reference 26 B. 141, F. c 
(6) Possession, suit for— Previous possession for 
eleven years — Jnlkar — Attachment by Cri- 
minal Court und.-r S. 140, Crim. Pro. 
Code (Act VofJH98). 

(а) A jalkar was attached ky the Criminal 
Court under section 116, Crim. Pro. Code. The 
plaintiff brought this suit for recovery of posses- 
sion and proved undistiirbuod and peaceable 
possession for eleven years before the attach- 
ment, .and the defendant was proved not«to 
b.avc been in possession before «tho Magi.strate’s 
order : 

Held, that the plaintiff was entitled to main- 
tain the posscs.sion which lie had against all but 
the true owner ; the defendant Ijad not shown 
himself to be the true owner, and therefore, 
the plaintiff was entitled to a decree. Bhama 
Charan Roy v. Surja Kanta Acharya 
Bahadur, 6 Ind. Cas. 806. 

Jenkins, c..j. and Doss, .i. 

(б) Purcl^nse of house with (^le's own funds — 
Right to 7 ecover possession — Benami. 

The purchaser, with his own funds, of a 
hou.se, is entitled to rtcover possession of the 
.same (u). Chinna Pakkiri Nagaswaragaran 
y. Govindai vami Pillai, 8 M.L.T. 283. 

MUNRO and ;\T3DUR RAHIM, .T.T. 

Reference: — (a) 29 M. 336, F. 

(6-a) Limitation — Adverse possession — Neces- 
sity f'^r finding whether defendant's pos- 
session was adverse or derivative — Failure 
to account for origin of possession — Legal 
presumption— Derivative possession. 

In a suit for possession of property, where 
defendant sets up the plea of adverse possession, 
it is not enough for the Court simply to find 
against defendant and for plaintiff. The Court 
.should find how long the defendant was in 
possession, and, if for over the statutory period, 
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Potseuioo— (Continued) • 
whether the possession was only derivative. 
Without « definite conclupion on these points, 
no finding should be recorded on the question 
of limitation in pUintiffis favour. 

The mere failuro^of the defendant to prove 
the origin of his possession does not give rise to 
a legal presumption that his possession was only 
derivative. is a question in each c:ise 
on the facts, whether, having failed to prove 
the origin of his possession, the defendant 
may be deemed to have come into possession 
under the plaintiil or under persons who got 
into possession from the plaintiff. Eranhikkal 
Kunhimrajtoha v. Thoppil Pudia Yittil, 8 Ind. 
Oas. 506. 

BK^SONand KRISHNASWAMY AIYVR, .TJ. 

(7) Suit for — Accretion. Sec BEO. XT OF 
18*26, No. 1, 11 C.L.J. 148. 

(8) Suit for, oi land, proof of, for twenty years 
by claimant — Onufi on the Crown to prove sub- 
sisting title — Adverse — l^roof of, if necessary. 
See Crown, No. 1, 7 M.Ij.T. 1*28. 

(9) Plaintiff dispossessed without his consent 
otherwise than in duo course of law — Suit for. 
See Sprctfio Relief Act, No. 4, 5 Ind. Cas, 

^ 482. 

(10) — when may be conversion. Sec CON- 
VERSION, No, I, 12 Bom. L.U. 31C. 

fll) Possdision, suit for— Facts to be proved 
—Chiuft. Sec Limitation act, 1877, No. 9i, 

7 M.L.T. .310. 

(12) Person out of — Right to a.sk merely for 
injunction. See DECLARATORY SUIT, No. 4, 

7 311. 

(13) Water coyrse -Right to pr^itect posses 

sion against trespasser. See iNCOHrORKAL 
Rights, No. l, 7 M.L.T. 352. • 

(14) Resistance by ou|8idcr to delivery of, to 
decree-holder — Order for delivery of, to decree- 
holder — Inherent power of Court, Sec ClV. 
Pro. Code (1908), No. 87, 6 Ind. Cas. 120. 

(15) Character of adverse posse.ssion — Doc * 
trine of constructive possession — Evidence of — 
Presumption that possession goes with title. 
See ACT XV of 1891 (MURSHTDAHAD), 
No. 1, G Ind. Cas. 392. 

(16) Suit for declaration does not bar suit for 

See Civ. PRO. Code (1882), No. 12, 6 Ind. | 
Cas. 696. ! 

(17) Suit for dispossession, whether different | 

from suit for --Applicability of Art. 144, 12mita- ; 
tion Act, to suit for dispossession. See ACT i 
XVI OF 1897 (Punjab Tenancy), No. 5, 3 P. j 
R. 1910 (Rev.). I 


I PotiessiOB — [Concluded). 

(18) Suit for — Limitation. See LIMITATION 
ACT (1908), No. 8. 13 O.C. 179. 
j (19) Suit by vendee or auction purchaser for 
' — Ijimitation. See LIMITATION ACT (1877), 

1 No. 38, 70 P.L.R. 1910. 

(20) Possessory suit —Admissibility of evi- 

. dencoof title. See STK<nFIC RELIEF A<?J^ 
No. 5. 4 S L.K. 80. 

(21) Suit for, based on title — Title not 
, proved — No doorco for, can be given — Plaintiff 
I in continuous peaceful possession — Effect. See 
! Specific Relief act, No. 2f 7 Ind. Cas. 

495. 

(22) Nature of -in possessory suits. Sec 
j SPECIFIC Relief A(!T, No. r>, 7 Ind. Cas. 700. 

I (28) Nature of. sufficient to support gift — 

'• Prr ;uinption of, in favour of title when arises. 

Sec :\rAII()MRDAN LAW (OlFT), No. 3, 13 (). 

I C. 317. 

(24) Cleaning of “ physical possession.” See 
Limitation act (1877), No. 40, 8 Ind. Cas. 603. 

(25) Suit for permanent injunction— Second 
j suit for possession barred. Sec CiV. PRO. 

I CODE (1882), No. It, 8 Tnd. Cas. 9. 

I (26) Suit for, against certified purchaser — 

' Maintainability. See ClV. T’UO. CODE (1982), 

! No. 16l'<oi, 8 Ind. Cas. 258. 

! Poundage fee. 

— to bo taken as costs of the execution, 

I See EXEcnjTION OF DECREE, No. 3, 5 Ind. 

' Cas. 139. 

Power of attorney. 

— not executed before Sub- Registrar — 
Autbeiiticabion — Validity of prc.sentation of 
document l)y the attorney. Sue REGISTRA- 
TION ACT, 1S77, No. 23, 7 A.L.J. 157. 
Practice. 

(1) Practice Suit brought (ui one groiutd can- 
not hedcoeed against flic defendant on an- 
other —A niendinent of plaint — No amend- 
vient allou'cd after hearing arguments in 
appeal, 

.suit brought against the defendant on one 
ground, which fails, should not be decreed 
against him on another ground which ^le had 
no opportunity of meeting. 

After arguments in an appeal have been heard, 
the Court will not allow amendment of tnc 
plaint, .so as to convert a suit of one character 
into a suit of a substantially different character. 
Dayabai v.HaJi Noor Mahomed, 11 Bom.L.R. 
237 = 34 B. 244. 

BATCHELOR and CllAUBAL, .TJ. 

(2) Practice — Amendment of order-^Inherent 
power of Courts in htdia-^&k 152 ^ C.P.C, 
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Praotioe— {Cmitinued). 

(J90S) — A ttifchment — Wrongful seizure — 
Withdrawal bff direction of law — SherifPs 
right to poundage. 

The Courts itl India have the <)ame inherent 
power, as the Courts in England, to amend or 
vi|ry a perfected order, when they find that the 
"lodgment as drawn up does not correctly state, 
what the Court actually decided and intended, 
oven if the matter docs not fall within S. 152, 
C.P.C. (1908) (corresponding to O. XXVIII, 
R. II, English Supreme Court Rules) (a). 

Where there was no levy but only a seizure, 
and where the seizure was wrongful and with- 
drawn by direction of law, the sheriff receives 
no poundage (6). Brijaratan v. Jayanarain, 
37 C. 649. 

ClllTTY, J. 

References (1S80) 30 Cli. IX 239. R.; 

(1896) 1 Ch. 673, D. (h) (1878) 3 C.P.D. 216 ; 
(1884) 13 Q.B.D. 415 and (1899) 1 Q.H. 460, 
F. 

(3) Practice — Vakil —Right to appear before 
the High Covrt on its original sale — 
Applicntion to remove case to itself from 
mofussil Court — Vakil not entitled to file 
warrant of attorney — C.7\C., 190S, not 
affecting rules in force before 2909. 

A vakil of the High Court has no right to 
file a warrant of attorney before a Judge sitting 
on the original side of the High ("oiirt at Fort 
William, in respect of an application praying 
for the removal of a suit ponding before a 
mofussil Court to itself in its extraordinary 
original civil jurisdiction. 

The Civil Procedure Code, 1908, has nothing 
to do with a matter governed by old rules in 
force before 1909. In re a Yakil’a application, 
37 0. 853. 

PliETCHEll, .T. • 

(4) Non-examination of parlies in a suit, 

result of — English and Indian — Account books, 
non -prod notion of. See AdoJ'TION, No. 1, 7 
M.L.T. 57 (P.C.). , 

(5) l^oint raised one of novelty — Fresh suit 
likely ,to be time barred — Plaintiff allowed to 
continue original suit. See RECEIVER, 
No. 4, 14 C.W.N. 653. 

(6) Legal effect of a transaction ignored by 
the parties and the Judges in lower Courts — 
Right of appellant to press the view in second 
appeal. See PRE-EMPTION, No, 27, 6 N.L.R. 
78f 

(7) Suit by partaers— Counter-claim against 
each partner- -Whether allowed to be sot up# 
See P.\RTNE4!ffHlP, No. 4, 8 M.L.T, 73. 


Praotloe — ( Concluded ) . 

(8) Cose must be decided according to allega- 
tion and proof. See HINDU LAW (ADOPTION), 
No. 8-a, 8 Ind. Cas. 713. 

(9) Incorporation af sections of Transfer of 
Property Act as O. 34 of tlfe C.P.C. of 1908— 
Effect on practice of High Court. See MOBT* 
GAGE (GeneraIi), Nos. 57 and 58, 87 G. 907. 

(10) Civil Rules of Practice, r. 1(2 — Holding 
oxecution sale for more than seven days 
— Legality. See CiV. PRO. CODE (1908), 
No. 118-6, 8 Ind. Cas. 564. 

Pre-emption. 

(1) Res judicata — Estopi)el— Admission of, 
and decs'ee against father binding on son, 
Pre-eniption-Mcyrtgage — Sale — Pre-emptor 
competent to pi'ove a mortgage is\i sale — 
S. J1 of Civ, Pro. Code, V of 1908 — Indian 
Evidence Act, 1 of lH7f£, S. 92 (7). 

Held, that, where a pre-emptVon suit has been 
decreed on the ground that an ostensible mort- 
gage is in reality a sale, the decision is res 
judicata in a subsequent suit brotj^ht by the 
vendor’s sons and nephews against the vendee 
or impugn the alienation, and that they 
.also estopped from urging agaidst their father’s 
own admission therein ; and that they are not , 
entitled to get the sale sot aside, if nearly whole 
of the consideration is for neoossity. 

Held, also, that, under S. 92 of^Act I of 1872 
read with its proviso (i), it is open to a pre- 
omptor to show that a transaction is really one 
of sale and is fraudulently made to appear as 
one of mortgage. 

Found, that the terms of mortgage-deed in 
this case clearly indicate that a sale was in- 
tended froirt the very first by fno parties there- 
to. Atra y. Basant Singh, 167 P.W.R. 1909. 
Johnstone and Scott-Smith, jj. 

(2) Pre-emption— Wajib-ul-arz giving pre- 
ference ver strangers — Acquisition by a 
stranger of a share other than one sought 

' to be jrre-empteH — Effect of. 

The wajib-ul-arz of a village gave a right of 
pre-emption to certain co-sharers in succession 
over stra..gorH. A share was transferred to a 
stranger who subsequently acquired another 
share at an auction. In a suit for pre-emption 
brought to pre-empt the former sale, held that 
the plaintiff was entitled to pre-empt, inasmuch 
as the defendant’s rights were still inferior to 
his rights. Pargan Singh y. AJknmar Slnghi 
7 A.L.J. 77-6Ind. Gas. 267. 

Richards and Tudball, jj. 

References 25 All. 421 ; 20 All. 100, B- 
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Pre-emption— (Con/inw^) . 

(8) Cotvnon^ jn deed of partition — Proper 
Bale pricOt weaning of. 

A right of pre emptiou reserved in a partition 
deed is valid as between the oo-owners them- 
eelves. ' 

The ekrarnamah contained the following 
clause Any one of the parties desirous of 

selling *. shall sell the same to the other 

party willing to buy the same at the proper 
sale price. 

Heldf that the proper sale price would be 
the market value. Kallmuddin Bhuyan v. 
fieazuddlg Ahmed, 14 C.W.N. 295 = 10C.L.J. 
•620, 

CIUTTY and RICHARDSON, J,T. 

(4) Civil Procedure Code {Act XIV of ISSU), 
Ss. 44, 45-- Mis- joiiuler ^Joining of vendor 
and vende^in a pre-emption suit — Several 
sales— Same vendee — Joining all causes of 
action in one suit —Effect of. 

The vor^ors are not necessary parties to a 
suit for pre-emption. Claims for pre-emption 
itf respect of more sales than one, hy dillcront 
vendors, can bo Joined together !igain‘?t the same 
. vendee. Where, therefore, several vendors 
executed several sale-deeds in favour of the 
same vendee, and the pre-emptor brought one 
suit for pre-vnption of all the sales, joining the 
vendors as defendants, /wW, that the suit was 
not bad for misjoinder of parties and causes of 
actions, the joining of the vendors being super- 
fluous. Harbans Tewari v. Tota Sahu, G A. 
L.J. 926 = 32 A. 14 = 3 Ind. Cas. 735 = 6 M.L. 
T. 300. 

BANEU.JI and ALSTON, JJ. 

Peference : — 4 A. 163, not folUnmi. 

(5; Pre-emption, right of—iiight of subsiilu- 
tion — Vendee's rights to mortgage for sale 
consideration — Enforcement of mortgage — 
Pre-emptor's right to ^ake property as it 
stood at the date of sale. 

A purchased certain property and mortgaged 
a portion of it to the vendor. K instituted a 
suit for pre-emption making vendor and vendee 
parties, and paid the whole of the pre-emption 
money whioh was taken away by the vendee. 
In a suit for sale upon the mortgage, held, that 
the mortgage could not be enforced, as the 
mortgagor's right to the property was subject 
to the pre-emptor's right of pre-emption. 

Heldt further, that the right of pre-emption 
is not a right of re-purchase, but a right to be 
substituted for the vendee as he stood at the 


Pre-emption— (Cot&finued). 
date of sale* Held, also that the vendee's 
right as a purchaser is subject to the pre-emp- 
tor’s right of pre-emption, and that the vendee 
cannot defeat the pre-emptive right, by subse- 
quently mortgaging the property, so as to force 
him to take the property subject to the most^ 
gage. Kamta Prasad y. Mohan Bhagat, tT 
A.L.J. 96C -32 A. 46 - 3 Ind. Cas. 782. 

Knox, A.C J. and TUDRALL, J. 

References : — 20 All. 100 ; 23 All. 247 and 8 
All. 602, /).; 7 A. 776, R. * 

(6) Pre-emption— tip b-ul-^ri— Interpreta- 
tion— Perfect partition — No nciv wajib-ul- 
arz Malik, in dob. 

Tho determination of an alleged right to pre- 
emption must depend upon the particular 
circumstances of each case and tho evidence 
adduced in support of the pre-emptive right. 

A village was divided by perfect partition into 
several muhnts, but no new ivafib-uUarz W’as 
prepared. The vmjib-nl-arz framed before par- 
tition was headed “ rights of co-sharers inter 
so ” and gave the right of pre-emption (1) toco- 
sharers in the khatn (2) to the proprietors of the 
patti :ind (3i to the proprietors of the village 
{mahJenn dch). Plaiutill was a co-sharer in a 
dilToront mnhnl to that in which the vendor was 
a CO- sharer. Held, that the heading of tho 
w<(jib- iil-arz limited the meaning of the expres- 
sion uniahkon itch to co-sharers who had a 
common bond A\ith the vendor, and as the 
lilaintilT was not a co-share, r in the same ?7i«Aa/ 
with the vendor, she Ir-id no right of pre-emp- 
tion (a). Sahib All v. Fatima Bibl, C A.L.J. 
958 = 32 A. 63 = 1 Ind. Cas. 138. 

Stanley, c.j. and Banerji, j. 

references :—{a) 28 A. 286 : 28 A. 614 ; 29 A. 
296, D.; 22 A. 1, F 

(7) Pre-emption, suit for— Suit instituted 
after decrees in favour of otJwr pre-emptors 
I — Plaintiff no party to former suits— Suit 
maintainable— Nature of right of. 

Where a suit for pre-emption based upon the 
plaintiff’s superior right of pre-emption is 
brought within limitation, after decrees have 
been made in favour of other pre-emptors, the 
plaiutiffnot being a party to those former suits, 
held that the suit is maintainable. 

The right cf pre-emption is not a right of 
re-purchasc, but a right of substitution for the 
original vendee. Raj Narain Ral v. Daniya 
Pande, 7 A.L.J. 259 = 5 Ind. 0^|jj^627. 

KNOX and PiGOOTT, JJ. 



1086 THE OURBEKT INDEX, 1910. 


1086 


Pre-emption— (Con^inti^). 

(8) Pre-emption^Punjah Laws Act (IV of 
1872) — Punjab Pre-eviption Act (II of 
1905) — Parjiy not having right at the date | 
of sale cannot subsegucntly maintain suit — | 
Agricultural tribe— JJa Peiidons. 

h,.‘K D Bold his land to M B K B, and A B 
brought suits for pre-cnix)tion. Ponding those 
suits, M K filed another suit for pre-oinption 
and afterwards took a sale-deed of the property 
from M B. 

Held that/ inasmuch as K 13, being a | 
Kureshi was not a member of a notified agri- | 
cultural tiibo under Act XITI of PJOl, at the j 
date of suit, cannot sue for i^ro-cmption of I 
agricultural land at all (a). | 

Held also that the exclusion of persons, who 
aro not members of agricultural tribes, from 
suing for pre-emption, is an absolute exclusion 
not depending on the pleadings of the defend- 
ants. (See a. -20, Act II of 1005, Punjab). 

Held further that as A B, was a landlord in 
the village, as also M K, both had equal 
rights, and wore entitled each to half (6). 

The fact that K , was also a collateral of 
K D, will not help him, in the absence of a 
special custom, as pre-emption is a village 
custom, not a triable one, and the (ixistcnco of 
a special custom of pre-emption in one village 
of Gu jars is not eyemn ivia facie i)roof of its 
existence in another Gujar village, Muham- 
mad Khan v. Sardar and others, 7 P.R. 
1910 = 14 P.W.R. 1910 = 5 Tnd. Cas. 249. 
Johnstone, j. 

References: — (a) 15 P.R. 1905, (6) 23 

A. 347, D, 

(9) Pre-emption — Vendee acquiring equal 
status suOsequent to the institution of the 
suit by the pie-eviptor^ but prior to the 
X)re-emption decree, itieffectual^ 

Held, by the Full Bench [Hnttlgan, J., dis- ■ 
senting): — In a suit for pre-emption, based *bu 
the ground that at the date of sale, the plain- 
tiff pro-emptor was a proprietor in the village 
in which the property is situate, and the vendee 
was not, the vendee cannot, by becoming a 
proprietor in that village whether by gift or 
otherwise, after the date of the institution of 
the suit, but before the passing of the pre-emp- 
tion decree, defeat the plaintiff’s claim (a). 

Per Rattigan^ J , — It is essential for a claim- 
ant for pre-emption to show that he possesses 
the right, to^iihich he lays claim, up to the 
date of the decree (6). 


Pre-emption — (Continued ) . 

The following propositions are well esiab* 
lishod : 

(1) That the right qf pre-emption is a right 
of a most exceptional and V^urdensome nature, 
and that, as it infringes upon the owner’s 
ordinary rights of dealing with his property^ 
it should not be decreed unless and until the 
claimant has conclusively cstablislied his right 
thereto ; 

(2) That this so-called right is not a right 
in property (Jus in re alicna) but merely a right 
to acquire property in certain defined ciroum- 
8tance« ijus ad rein acquirendam) (c\ ; 

(3) That the claimant for pre-emption has 

nn right, title or interest in the property sought 
to be pre-empted, uiiti’ he pays the amount 
which the Court decrees to ue payable by him 
for its purchase ; * 

(4) That, at any time prior to decree, the 
claimant for pre-emption may lose his so- 
called right of pre-emption, either because he 
has himself parted with the property by reason 
of the possession of which ho claimed that 
right, or because the original vendee has trans- 
ferred the property claimed to a person, who 
has rights of pre-emption in respect thereof 
either equal to or superior to those of the 
claimant (d) ; 

(5) That the right of pre-emption is in reality 
a right which the claimant has to substitute 
himself for the original vendee, and 

(6) That the right of pre-emption is a right 
to acquire property in preference to another 
person. (Si 4, Punjab Pre-emption Act, 1905). 
Dhanna Singh y. Gurbaksh Singh, 91 P.R. 
1909 (F.B,).*’ 

Ceark, C.J., RtfxD, Rohertson, Ken- 
sington, BATTIGAN and SHAH DIN, 
JJ. 

References: — (a) 90 P.R. 1909 (F.B.), F,; 
121 P.R. 1907, Diss, ib) 25 A. 121 ; 26 A. 389 ; 
124 P.R. 1007, F. (c) 136 P.R. 1894 ; 95 P.R. 
1901; 94 P.R. 1902. (d) 49 P.R. 1901 ; 95 P.R. 
1901 ; 32 P.R. 1902 ; 26 P.R. 1908, R. 

(10) Pre-emption^ suit for — Custom or contract 
— Partition of village — Separate wajib-ul- 
arz— Change in the language. 

In the beginning there was one village, which 
was subsequently formed into three mabals 
with a separate wajibul-are for each, the pre- 
emptive clause in which conferred the right on 
(1) ek jaddi co-sharers, (2) other co-sharers^ 
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Pre-emption— (Continued) . 

(3) co*sbarer of the mahal, (4) strangers. Subse- 
quently one of the three mahals was sub-divided 
and a separate wajib-ul-arz was framed for 
each mahal, of whiph tlio pre-emptive clause 
gave the right to (1) near relatives, co- sharers, 
of the zemindariy (2) owners of the mahal, (3) 
owners of other mahals, (4) strangers. Prior 
to the suit| another of the three original 
* mahals was again sub-divided, but no toajib-ul- 
arz was prepared : 

Held that there was no custom of pre-emption 
but that the right was the creature of a con- 
tract which had expired with the .settlement. 

Paran Sulch v. Saiig Ram, 7 A.L.J. 3U 5 
Ind. Gas. 2(37. 

STANIiEY, C..T. and PlOGOTT, .1. 

(11) Fre-eviptiony suit for — Sale lo stramjer 
wJio before becomes co-skurer. 

The defendants, vendees, in a suit for pre- 
emption, purchased certain shares in eight vil- 
lages on Juno 11, 1907. They ^ 01*0 then 
admittedly'^straiigcrs. A suit to pre-empt that 
sa]p was instituted on October 5, 1907. Before 
this suit was instituted, namely, on August 21, 
1907, the vendees purchased shares in five out 
*of the eight villages. A suit to pre*empt this 
sale was brought and decreed. TIio prc-eiiiptt>rs 
however, failed to deposit the prico withiu time 
and their suit stood diiiinissod. The defendants 
thus became, by virtue of their purchase, inde- 
feasible owners and co-sharers. Held that they 
could not be ousted from the five villages pur- 
chased by them. Mathura Prasad y. Usuf 
Husain, 7 A.Ij.J. 344 = 0 ind. Cas. 566. 

STAN1iKY,»C.J. aod IVANKIUI, J. 

(12) Pre-emption — Wajib-ul-ar:^ — Interpre- 
tation 0 / — Shank -Perfect partition. 

The provision as to the custom of pre-emption 
in a village contained iii the wajib-id-arz ran 
thus: “When a hissidar sells his share, he 
shall sell first ,to a shariky wlio is a near relative* 
(aziz karib)y and afterwards to a skarik who is 
aziz baid or distant relative, and then to 
“ hissadaran deh*' The village was then 
divided by a perfect partition, and the property 
sold was situated in mahal No. 1, in which the 
plaintiff was not a sharer. The defendant was 
a oo-sharer in mahal No. 1. The plaintiff was, 
however, a sharer in mahal No. TJLl. Held that 
by reason of the perfect partition of the village, 
the plaintiff had ceased to be a partner with 
the vendor, and therefore he had no right of 
pre-emption against a oo-sharer in the same 
mahal. 


Pre-emption — (Continued ) . 

Skarik moans a partner or oo-sharer with 
the vendor. Hahesh Dat Pande v. Gokul Nalk, 

7 A.L.J. 416 = 6 Ind. Gas. 151. ^ 

STANLEY, C.J. and GlUFFIN, J. 

(13) Sale of land for purpose of jconstructing 
a Church - No stipulation for avoidance 
sate on default — Pre emptory whether hound 
to carry out purpose. 

Where there has been a sale of a plot of land 
by j to N, and the .sale-deed states that it is 
purchased b) the laMer for the purpose of erect- 
ing .1 Church or Sda oi, hut there is no stipu- 
lation fur avuidaijce of .'-ale if no such building 
should be civetL'd, /w/dy the pre-emptor has a 
right tn pre-empt without agreeing to erect a 
Chu>*ch or School, but iguornig the expression 
in tlic deed of sale of intention to build a 
Church or Sc hool. Hazara Singh v. Ganda, 
33 P.K. 1910-52 I’.W.U. 1910-6 Ind. Gas. 
668 . 

KOBEUTSON and WILLIAMS, JJ. 

liefercnce : iMi. 1901, />. 

(11) I*ye-cmption — Wajih-ul-arz — Effect of 
preamble-' Variation %n terms —Custom or 
vontract. 

Tlu» pre.iinhle of the Wajtb ul-arz of a mahal 
for 1860 opened with the NVt>rds : — “ We will- 
ingly and Nvilh full undersi.inding subscribe 
to what follows.” 'Phe Wajib-ul-arz then re 
corded: “ This is our ancestral zeinindari 
and it^ scttleniojjt h<is been made with us. 
Hence willingly and having understood, we 
write down the following clauses and shall act 
according to them.’’ I’he right of pre-emption 
was tJiere.ift»;r given to certain co-sharers. 
Held that the record was a record of custom 
and not of contract, inasmuch as the rules pre- 
vailing at the tiino directed the Settlement 
OfHeer to record a custom w'hich be found 
existing in the vill.'ige 

The \Vajib‘Ul-arz of 1S33 provided as fol- 
Tows : — “Whoever from among us wishes to 
transfer either the whole or part of his share 
by means of .sale or mortgage, it i.s proper that 
he .should give information to the shareholders 
of the village — the sale or mortgage to bo at 
the price appointed. In the event of a proper 
price not being taken or given, it is in his 
power to transfer to whom ho likes." 

The terms contained in the Wajib-ul-arz of 
1860 ran as follows : — Every shareholder is 
empowered to transfer his share, and at the 
time of transfer it will bo proper that first he 
should give information to his sharehold- 
ers, and, in the event of their refusing, to other 
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Pre<emption — (Continued ) . 
shareholders of the village and sell or mort- 
gage at the proper price.” Held that there 
was no real ^or substantial difference be- 
tween the terms of the two Wajib-ul~nrzes. 
The record of 1833 recorded the custom in 
Ix'ief and general terms, the record of 1860 
set out the custom in greater detail. Hub 
Lai Tewari v. Ganga Sahu, 7 519-6 

Ind. Cas. 151. 

Knox and K ARAM AT HUSAIN. .IJ. 

References i—(n) A.y/.IJ, 1807, p. 3 ; i35 A. 
90 ; .3 A.L.J.R. '^'50. F. 

(16) Vre-empiian — Wajib-ul-atz — Construc- 
tion — Right given inter sc - Word 'stranger" 
used for legulnting jyrice. 

In the Wajib-ul-nrz of a villago, the right to 
pre-emption was recorded as follows : In case 
of sale or mortgage, the transferor was liound 
to transfer first to a co-sharer in the patti^ 
then to pattidars of the mabal, then to the 
owners of the other mchals, and, in case of re- 
fusal, to an outsider, ‘‘at the same price as a 
stranger would ho willing to give.'’ Held that 
the right of pre-emption existed inter se be- 
tween the persons mentioned in the Wajiu-nl- 
arz, and that the ” words at the price as a 
stranger would bo willing to give” were intro- 
duced for the purpose of rcguhitlng the price 
only. Ourdial v. Mathura Singh, 7 A.L.J. 
610 = 6 Ind. Chs. 920. 

Richards and Tudhall, j.t. 

References ;~27 A. 457 ; 5 A.L.J.R. »155, D.\ 
4 A.L.J. R. 352, R. 

(16) Wajib-ul-arz — Constnu- 
turn '"Rishtddftran karibi,"" incduing of — 
Wife*s half-sister ^ whether rishtadar karibi 
— Hissndaran shikmi — Co-sharer in the 
other Judf of khewat. 

The expression * "rishtadar an karibi"" means 
near relations by blood or by marriage (a). 

Where a husband has inherited the property 
from bi.s wife, his wife’s half-sister comes with-* 
in the meaning of “n rishtadarmi karibi" \b). 

Where a vendee as a co-sharer in one-half, and 
the vendor in another half of a khewat, the 
vendee is not a shilani hissadar of the vendor, 
A co-sharer in the same half of the kheivat io a 
shikmi hissadar (c). Radhay Per shad y. At u- 
sammat Nannu, 5 Ind. Cas. 669- 
Karamat Husain, j. 

References (a) A.W.N. (1882), 167 ; A.W. 
N. (1887), 216; 6 A.L.J. 52 ; A.W.N. (1908), 16; 
30 A. 77, D. ib) 11 A. 41, R. (c) 23 A. 260, R. 

(17) Limit^fAon Act {XV of 1877), Sch. Il,Art, 
lO^Pre-emption — Vendee inpossessumof a 


Pre-emption— (ConftntMd) . 

part of the property as usufructuary mortga- 
gee — Capable of physical possession — Time 
to run from registration of sale-deed — Prac- 
tice — Validity of an ordgt of remand — When 
to he impeached after the passing of final 
decree —Civil Procedure Code (Act XIV of 
IfiHfi), S. 691 — Wajib-ul-arz, construction 
of — Custom 01 ' contract, 

Where a part of the property sold is already 
mortgaged with possession to the vendee, the 
whole of the property is not capable of physical 
possession at the time of the sale, and conse- 
quently the period of limitation for a suit for 
pre-emption must be reckoned from the date 
of the registration of the sale deed (a). 

In second appeal against a decree passed after 
a remand under S. 562 of the Code of 1882, the 
appellant cannot bo permitted to contest 
the validity of the order of remand, unless he 
also challenges the validity of the final decree 
on grounds independent of those upon which 
the order of remand was based {bi, c- 

Where the incidents of the right of pre-onijp- 
tion, as recorded in two successive wajib-ul- 
(irzes, are uniform, and the documents as they 
stand ( ontain no words or expressions which < 
definitely stamp them as records of contract, it 
should bo presumed that the wajib-ul-arzes re- 
cord an established custom and nt>t a contract 
(c). Rainjas Ahir y. Babu Aman Sahai, 6 Ind. 
Cas. 607. 

riOGOTT, .J. 

lUferem'cs :—(a) A.W.N. (1892), 77, F, (6) 18 
A. 19, H, (c) A.W.N. (1899), 136, R, 

(18) J*re-lmption — Wajib-Rl-arz—Consttuc- 
iion — Shurkai j^tti — Owner isolated plot 
assessed with Oovei'nment Revenue, 

The w ijib-ul-arz provided for a right of pre- 
emption, fir'it, to Shurkai ekjaddi, and second 
to Shurkaipatti, The pre-emptor was a co-sbarer 
,111 Xho same patti, i. The vendee had also pre- 
vious to the sale become owner of an isolated 
plot of land in the same pntti by way of exchan- 
ge. The isolated plot was liable for the Govern- 
ment Revenue : Held, that both the pre-emp- 
tor and the vendees were Shurkai patti, and, 
therefore, the plaintii! had no preferential 
right to pre-empt. Masihullah v. Dakhinl Din, 

6 Ind. Cas. 169. 

Griffin,* J. 

References (1886) 144; A.W.N. 

(1905) 264 ; 2 A.L.J. 788 ; A.W.N, (1907), 239 ; 

4 A.L.J. 641 ; A.W.N, (1904), 118; 16 A. 412; 12 
A. 426, noticed. 
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Pre-eniptloii—(Contmiie<2). 

(19) Muaafl land — Custom of pre-emption 

prevaiting among oioners of kbalsa land — 
Ovmer of khaisa land cannot pre-empt 
Maaafi land, ^ * 

A oustom of pre-emption, which appertains 
to the hlhalsa land, dues not give a co-sharer in 
thekhafsa land, any right of pre-emption over 
a muaafi laiiS in which he has no interest. 

* Saot Bakat Singh v. Aiussammat Dhaiieeh 
Kore, 6 Ind. Gas. 167. 

STANLEY, C.J., and BANER.II, .1. 

Befereiices: — 20 A. 419; A.W.N. (190‘i) 68, 

F. 

(20) Pre-emption — Wajib-ul-arz — ConsMic- 
tionP^Variation — Cnstovi or canlract — 

‘ Rowaj hug shufa,' ‘meaning of. 

Where there is variation in the terms of the 
pre-emptive clause in two successive wnjib-ul- 
arzeSy the clause records a contract and not a 
custom (a), 

‘ Rexoaj huq shufa * nitjans a currency of 
the practice of pre-emption (6). Ajudhia 
Prlahad v. Jodha Singh. 5 Ind. Gas. 059. 

K ARAM AT KUSAIxN, J. 

References: — (a) 29 A. 295 ; 4 A.L.J. 137 ; 
A.W.N. (1907), 39, F.\ A.W.N. (1905), 206, D, 
(b) 7A.L.J.^13;5 liid. Gas. 212; A.W.N. 
<1908), 121 ;5 A.L.J. 470, R. 

(21) Pre empiion — Price— Principle of settle- 
ment — Custom recorded — Reasonnhle or 
otherwise. 

A wnjib-ul arz recorded th.it, in ease there 
was a dispute bet^vecn the vetidor iuid the pre- 
emptor regarding the price, it will be .settled 
on the basis or Rs. 200 a biswa. J\fild that the 
custom was not reasonable and could not be | 
enforced. Held also that, there being no dis- 
pute as to the price between the vendor and 
the pre-emptor, the provisions of the wajib-ul- 
arz did not apply. Mahtab*Ram v. Bhawani • I 
Singh, 7 A.L.J. 604 = 6 Ind. Gas. 118. 

Stanley, c.j., and banerji, .t. 

(23) Pre-emption — Mahomednn Law — Right 
of vicinage — One plot intervenhig — Right to 
pre-empt — Principle of pre-empiiem. 

Plots 833, 834 and 836, which belonged to 
defendant No. 2, were sold to defendant No. 1. 
The plaintiff was the owner of plot No. 837 
which adjoined a portion of No. 836. Held 
that the subject-matter of sale was a compact 
parcel of land adjoining the land of the 
plaintiff. 


Ppe-emptlon— (Confin?te<i). 

Held further that, the subject-matter of sale 
being the entire parcel of land made up of 
three plots and this parcel adjoining the plain- 
tiff's land, the plaintiff was entitled to pre- 
empt, by right of vicinage, the entire-subject 
matter, and not only a part. Abdul Shakur v* 
Abdul Ghafup. 7 A.L.J. 641 =6 Ind. Gas. SUST 
Stanley, c.j., and Banerji, j. 

(23) Pre-emption — Wa ji b-ul-arz — Construc- 
tion — Right inter se. 

The terms of a irazib-ul-arz of a village gave 
a right of a first purchase to sab se karibi rish- 
ledar who was a co-sharor and then to other 
CO sharers. Held that the nearer relative Lad a 
preferential right to remoter relatives. Jagan- 
nath Y. Gola, 7 A.L.J. 65;l-7 Ind. Gas. 201. 
Hanerji, j. 

(24) Pre-emption- Wazib-iil-nrZf suit on — 
parties found to have equal ‘tights -M(tho~ 
mcduiu Law — Imposing incidents of. 

Where pre-emption is claimed on the basis 
of a waiib'Hl-arz, whether the wajib-ul-arz re- 
cords a custom or a coritr.ict, no inciduiits not 
' mentioiUid in the record ought to be imported 
intuit, unless the manifest intention of the 
parties is that they shouKl be so imported («). 

Pl.iintiffs siieci mi the b.isis of a wajib-uL-arz. 

I It was found that both parties had equal rights 
! of purchase. The plaintiffs argued that, the 
. parties being Maboiiiedans and both parties 
being equally entitled to purchase, they were 
entitled to get a decree for half the property. 
Held that, the case being a case on the basis 
of a wajib-ul-arz, no incidents of Mahomedan 
Law, not mentioned in it, could bo taken into 
consideration. Muhommad Salim y. Sardar- 
uk-din Beg, 7 A.L.J. 660^7 Ind. Gas. 203. 
STANLEY, C.J., and GUIFFIN, J. 

References: -(a) S.D.A. (18G0), 302; N.W.P. 

•(F.B.) (1800), 96; A.W.N. (1894), 183, R.andF. 

• 

(26) Pre-emjition — Wajib-ul-arz — “ Hissadar 
karibi ” means nearness in space. 

Where a wajib-ul-arz gave to a Hissadar 
karibi a superior right of pre-emption to any 
other Hissadar in the village : Held that the 
word ‘ His.sadar karibi ’ meant nearness in 
space. MuBBaminat Maharaji v. Dwarka, 6 
Ind. Gas. 702. 

BANERJI, J. 

(26) Pre-emptor not entitled to mesne profits 
m execution of decree — App%fi — Decree — 
Cw. Pro. Code (Act V of Pm), Ss. 2, 47. 


66 
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Pre-emption-' ( Continued ) . 

An order, declaring that a docreo-holdor is 
entitled to get mesne profits from the judg- 
ment-debtor, i^ a decree within the meaning of 
S. 2 of Act V of 1908, and as such is appealable 
even before the exact sura to bo paid to the 
former by the latter is ascertained. 

The question, whctiier mesne profits should 
be allowed to a piaintiff in a prc-euiption case 
for the period between the institution of his 
suit and the final obtaining of his decree on 
appeal is not.included in the words * 'relating 
to the execution, discharge or satisfaction of 
the decree,’' and can be disposed of only by a 
separate suit. Hoa Ram v. Rana Paleya, 6 
Ind. Cas. 048. 

Johnstone, j. 

(•27) Registered occupant of holding in iSerar 
— Itehnquishnicni of holding ^ a surrender — 
Co-sharcr^s rights of p: e-empiion— Fathcre 
to exercise the right, effect of — Practice — 
Legal effect of a transaction ignored by the 
parties and the judges in lower Courts — 
Right of appellant to press the view in 
second appeal. 

Held (1) The right of a registered occupant of 
a holding in iierar is a lenant'right, and not a 
proprietary one. 

(2) A relinquishment liy the registered occu- 
pant amounts to a surrender and terminates 
the tcnaucy (a). 

(3) If a particular holding is relinquished by 
the registered occupant in favour of a specified 
person for valuable consideration, then the co- 
sharers will have their right of pre-emption, 
but if they fail to assert their right and to 
challenge the surrender, they cannot afterwards 
ignore the surrenders and treat as trcspassc^rs 
persons, who have come into possession in a 
manner expressly authorized the law. 

(4) Where the legal effect of a transaction is 
a question of law, the fact that neither the* 
appellants, their advisers in the lower Coifrts, 
nor the Courts themselves, took the right view 
of their effect, docs not prevent that view being 
taken in second appeal. Baliram v. Maroti, 
6 N.L.R. 78-0 Ind. Cas. 8*24. 

SKINNER, A.J.C. 

neferena^s:—dQ.V.'L.R, 122 ; 14 C.P.L.R. 
29 and 5 N.L.R. 97. 

(28) Co-occupant of land in Rerar-Mort- 
* gugoe acquiring full ownershipof a share in 
land by foreclosure of his mortgage ^ posi- 
tion of-^^When a co-sharer loses his right 
of pre-emption* 


Pre-emption —(Continued ) . 

A man, once a ** co-occupant,” remains such, 
until he is shown to have lo.Mt his rig'ht by the 
edect of limitation or otherwise (a), A mort- 
gagee, who acquires lull ^nership of a share 
in a village by foreclosure of his mortgage, be- 
comes a " co-shaier ” with the persons holding 
the remaining share or shares (6). 

A co occupant of a holding iu^Bcrar is, so 
long as his right to claim possession of his share 
of the land subsists, entitled to claim also the 
right of pre-emption under S. 205 of theBerar 
Land Revenue Code, though ho may not be 
actually in possession of any part of the land 
and though the vendor and vendee may deny 
his title to a share in the land (c). Tapaji V. 
Sayaji, G N.L.R. 86-G Ind. Cas. 93(J. 
Skinner, a.j.e. 

;--('?) 10 A. 412, ,22. lb) 20 A. 39, 
22. (c)21 C. 49G, R, 

(20) Pre-emption — Wajib-ul-iirz — Construc- 
tion — Contract or custom — Absence of proof 
that the record is one of contract — Pre- 
sumption. « 

The preamble of iho wnjib-itl-arz of a village 
in the district of Shahjahanpur conlainod tha 
words ^ dar hab haq skafa/ It recited that, 
when a co-sharer luis to sell and mortgage his 
haqcaty then at the time of transffer it will bo 
incnmbcMjt that ho should after giving inform- 
ation sell and mortgage for a proper price, etc., 
etc. Held that, unless it could be shown that 
the pre-emption clause was the embodiment of 
a coiitnict, it was to be presumed to be a record 
of a custom (rt). further that the words 

relating to* pre emption in th% waj%b-ul-are in 
question recorded a custom and not a contract. 

Per Stanley f C.J, — The words “ relating to 
a right of pre-emption” (dar bob haq sha/a) 
applied equ lly well to a pre-emption existing 
by custom as to a right of pre-emption arising 
out'of a contract. * Bhim Sen v. Moti Ram, 7 
A.L.J. 902 (F.B.)=7 Tiid Cas. 181. 

STANEKY, C.J,, JiANERJl and OHAMIBB, 

Jo, 

Reference :-'(«) (1897) A. W.N. 3, F. 

(30) Pre-empti<yn— Wajib-ul-arz — Jntiqal, 
transfer — Perpetual lease — Whether u 

transfer, ^ 

The wajib-ul-arz of a village provided that, 
in case of transfer (intiqal), a nearer co-sharer 
will have a right of pre-emption, and failing 
him other co-sharers will have, etc. The defend- 
ant, No. 2, executed a perpetual lease in 
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Pre-emption— (Co7i/i9Mc«(2) . 
favour of defendant No. 1, reserving a nominal 
yearly rent. Held that the lease was in the 
n^aturo of a transfer, and the plaintiff had a 
right of pre-emption • * 

Where a lease purports to create a perpetual 
interest in the land reserving merely a nomi- 
nal rent and is granted in consideration of a 
premium, heVL that the transaction is in reality 
* a sale. Lalji Mlsir v. Jaggu Tiwari, 7 A. L.J. 
1022. 

Stanley, c.j., and Baneuji, j. 

(31) Prc-evtjiiion— Custom or contract — Inter- 
pretation of document — Wajib-ul-arz — 

Variation of language — Ecgulation Vll of 

1822. 

• 

In a suit for pre-emption, icajib-iil-nrzes of 
1833 and 1869 were produced ; the preamble 
to the former was worded thus: — “ H.ivin» 
well understood the following matters wo I 
willingly accept them ” ; it then dealt with ' 
the right of pre-emption in the following terms, j 
“ mode of &»tle or transfer of whole or part of ' 
sh:^e,” giving the right of pre-emption to co- 
sharers as agaiqat strangers, and concluded 
with the words; “ therefore wo write this ikrar- 
^inma so that it may bo of use in future.” The 
wajih-uharz of 1869 provided that “ near co- 
sharors and other pattidars would have the 
right of prd-omption. Profert'ncc amongst 
them would bo accord ing to degrees of near- j 
ness ” : — 

Held {Stanleg, C.J- dissenting), the wajib- 
ul-arses contained tlio record of custom and 
not of contract. 

Per Stanley. C.^. * — A custom to be binding i 
must bo unaltered, uniform, constant and dc- 1 
finite. If the settlement of 18330recorded a i 
custom, then the co-sharers in the village at i 
the time of the later settlomcnt of 1869 must I 
be deemed to have abrogated it and to have j 
adopted by agreement the right of pre-emption | 
which is recorded in the latftr wajib-ul-arz as *1 
more suitable to the then existing conditions. 
The variance in the rights as defined in the two ; 
wajib-ul-arzes leads to the conclusion that the | 
right recorded in 1869 cannot be treated as a 
right existing by custom. 

Per Knox and Cfuimier. JJ,—Tho word 
iqrar does not necessarily mean a contract. It 
means ratification or a.s8cnt. ^ 

Per CJuimier. /. — In construing a wajib-uU 
are. one must have regard to the document as 
a whole and boar in mind the law and instruc- 
tions, if any, under which, and the circum- 
stances in which, the document was prepared. 


Pre-emption — ( Coniinmd) , 

The history of the preparation of these 
loaeib-ul’-arees shows that there is a strong 
presumption that what is entered in them 
regarding pre-emption is the record of a custom. 
There is not necessarily any contradiction 
between the two tvazib-ul-nrzes. The earlier 
gives the right of pro-emptiou to co-sbarers, so 
j also docs tho later. It is incontestablo that, 

I if tho earlier y^ajib-ul-arz were the only record 
! of th.‘ custom, oral evidence might bo given to 
' supplcmont it ; and the later luaj ij^-ul-arz being 
I presumably more correct may bo relied upon to 
\ supplement the earlier. The provisions of 
Regulation Vll of lH-2‘2, discussed by Knox, J. 

I Returaji Du bain v. Pahalwan Bhagat, 7 
■ A.Tj.J. 1010 iF.B.). 

stvnlfoy, Knox and (Jhamikk, j.j. 

(32) Crore-hnltlcr whether as such a member 
of the village-community — Oiidh Laws Act. 
S. i> —Pre~emi)tion, 

Held, that a grove-holder, i.e., a person 
owning trees, hut having no interest in tho land 
in which they are planted, is not, as such, a 
member of the villago-eommnnity, within the 
meaning of S. 9 of tho Oudh Laws Act, 
and cannot upon this basis claim a right of 
pre-emption in respect of the sale of a portion 
of tho proprietary right (n). Oangole Y. Byed 
Kamar Ali Khan, 13 O.C. 202. 

T jI N DS a Y and Pl(3 1 J OTT , .1 .T . 

References :—{a.) I 0.0. 281 ; 5 O.C. 26CJ ; 12 
0.0. 1 ; 7 0.0. 275 ; and S.C. No. 122, Ji. 

(33) Wajih-ul-arz — Variation — Custom — 
Right of [tre-emption inter se- 

The custom of pre-emption, as recorded in 
the irajib-ul-arz of 1833, gave no right of pre- 
empLioii inter se. whereas, tho wajib-ul-nrz of 
18G2 roi orded such right. There was no instance 
of transfer between 1833, and 1862. Tho plaintiff 
has a preferential right under the document of 
186|^, but had no such right under that of 1833. 

TleUL. that no new custom under the circum- 
stances could have sprung up between 1833 and 
1862, that the custom of 1833 still subsisted, 
and that the plaintiff had no right to pre-empt 
{a}. Tapaisha Dichhit v. Qokul Dichhit, G 
Ind. Gas. 839. 

TUDliALL and CHAMIER, JJ. 

References:— (a) A.W.N. (1905), 2G6 ; 2 A.L. 

J. 790, R.; 6 Ind. Gas. 151; 7 A.L.J. 519, 
distinguished, 

(34) Pre-emption ^Purchase in gxecution by 
plavitiff — Suit in respect of sale of another 
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Pre-emption— (Con^int£ed) . 

share before conUrmation of plaintiff* s pur- 
chase— Uissedar — Civ. Pro. Code {Act XIV 
oj loSH), 326— Act V of 2908, S, 6*5— 
Alteration in law. 

Plaintiil purcbasod a share in a village in 
4&ccutioQ of a decree on 20th June. The sale 
was confirmed on 24th July. On 23rd July, 
defendant purchased another share in the same 
village. On a .suit for pre-emption *heing brought 
by the plaintiff to pre-empt the latter sh.ire, 
held that thef plaintiff did not become a hisna- 
dar of the meh.il until the dato when the sale 
became absolute, and his right to pre-empt 
could not arise until the sale had been confirm- 
ed in his favour. 

A Court acting under S. BIG doe^ not 
guarantee title. All that it docs is to convey 
the right, title and interesc in the property of 
the parties to the suit before it. So far as the 
parties are concerned, it guarantees that the 
judgment-debtor shall not recover back the 
property sold, and that from the date entered 
in the eertillcatc the pureh.iscr becomes entitled 
to whatever intore.st the judgment-debtor was 
possessed of on the date of sale. 

S, 65 of Act V of 1908 has altered the law. 
Hassan All y. Mian Jan Khan, 7 A.L.J. 
893-7 liid. Gas. 409. 

Stanley, c.j., and Knox, j. 

(35) liiijht of pre-emption, vieuning of — HkjIu 
of pre-emption, condition essential for en- 
forcement of — Oiuik Laws Act, I(J, notice ! 

issued under— Tender ?nade subsLUpient to | 
notice, refusal of —Conditional agreemeni j 
for sale, whether it gives fight to sue for 
pre-emption — Oudh Laws Act, iSs, 6, 9, 21 
12, and 13, * 

A right of pre-emption is a right to the 
benefit of a contract or a right of substitution 
entitling the pre-emptor, by reason of a legal^ 
incident to which the sale itself was sublet, 
to stand in the shoes of the vendee in respect 
of all the rights and obligations arising from 
the sale under which ho has derived his title. 

The right of pre-emption is not an absolute 
right to acquire immoveable property, but only 
a relative right to acquire it in preference to 
all other persons, and in this respect it differs 
OBsentially from the right which has its origin 
in proposal and acceptance. 

In all cases a violation of the right is an . 
essential coi^iJiMioa to the bringing of a suit for 
«Dforcement of the right of pre-emption. 


Pre-emption— (Confiniied) . 

Held^ therefore, that a person being entitled 
to a right of pre-emption is not entitled to 
claim a decree merely on the ground that the 
owner of the properly hasessued a notice under 
S. 10, Oudh Laws Act, and that a tender 
made subsequent to the receipt of notice ba.s 
been refused. 

Whore a conditional agreement for sale had 
been entered into, but had subsequently been ' 
superseded by agreement of the parties, held 
that it could not give the plaintiil a right to 
sue for pro emption ; for it could not be said 
that the agreement wa.s evidence of a complete 
contract to sell fa). Jagan Nath v. Sheo 
Ratan Singh, 13 O.C. 219. 

PlGCIOTT and IjfNDSAY, J./. * 

References :—(n) 2 O.C. 7, D.; 9 O.C. 109, 

/?. 

(.30) Pre-emption — Wajib-ul-arz — “ Strang- 
er,'* meaning of, 

A person, who is not a member of the pro- 
prietary body amongst whom a ci^tom of pre- 
emption exists, and who has no common right-* 
and liabilities with the members of the pro- 
prietary body, is, for the purpofto of pre-emption, 
a stranger. , 

\ person who is entitled only to a Malikana 
allpwuneo is a stranger to the co-parcenary 
body ; an i a sale inado to hi me is subject to 
pre-emption. Dipgbijai Singh y. Ram Adhin, 

7 Ind. Gas. 70. 

(lUIKFIN, J. 

(37) Prc-eniptum—Non-ejeistenceof the custom 
in the new nbadi of Oar hi A wan, a suburb 
of Hafizabad in Qujranioala District. 

Held, that, a totally new abadi added to a 
town shouVl bo regarded as its distinct sub- 
division for the purposes of pre-emption, even 
if no one has yet christened it as a moballah 
and no su -divisions have been hitherto re- 
cognised in such a town ; and that custom of 
pre-emption eanndu bo presumed bo exist in the 
new abadi, simply because it prevails in the 
town itself. The case is different where the 
limits o' a town have been gradually extended 
by erecting house after house on its edge to 
meet the press of population. 

Found, on the above principle, that abadi 
jadid of the old village of Garhi Awau, now a 
suburb of Hafizabad, is a di.stinct sub-division 
and that no custom of pre-emption on the 
ground of vicinage obtains therein. Allah 
Ditta V. Muhammad Nazir, 102 P.W.R. 1910 
= 84 P.R. 1910 = 7 Ind. Gas. 716. 

GHEVIB, J. 
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Pre-emptLoa--(Oontinu«d> . 

(33) Pra-emptim — Wajib-ul-arz — Sharik- 
hakkiat deh— ATtsaninp of perfect pari it hn 
— Plaintiff sharer in different mahaL 

The word aharik i:||oan^ a partner, and the 
fact of its being used in a record of the custom 
of pre-emption in a wajib-ut'arz i^hows that 
what is intended is that the person entitled to 
the right of pre-emption must be a sharik or 
'partner of the vendor in a Juikkiat of the 
village. Where therefore a wajib-ul-arz gave a 
right of pre-emption to sharik hakkiat deh and 
the village was afterwards divided into mahals 
by perfect partition, and the plaintiff pre eraptor 
was not a sharer in the mahal sold, but in 
another mahal, held that ho was not a sharik 
of the vendor. 

The fact of a new wajih-ul-ars having b('en 
prepared after partition, by which the co-sharors 
agreed to abide hy the terms of the old wajii- 
ul-arz^ does not make any dillerenc (2 as regards 
the plaintiff’s right. Batasi Lai v. Arjun 
Singh, 7 A.L.J. 10^6. 

Stanley, c.j., and Banerji, .i. 

(39) Pre-emption — Purchase money — Interest 
on hwney prepaid by vendee to vendor — 

• lUyktration Act (III of 1877)i S, 17,cl.{c) 
— Receipt for money paid jtrior to sale. 

All that a pre-emptor has to pay to the vendee 
is the sum actually representing tins piirvihase 
money ; interest chargeable on amounts prepaid 
by the vondoo to the vendor before tlie date of 
sale cannot be levied from him. The more fact 
that the pre-emptor is not legally bound tf» pay 
the interest, which is shown as part of the 
consideration for tjie sale, doefe not iiiein that 
the parties to the sale did not fix the price in 
good faith within the meaning of 22 of the 
Punjab Pre-emption Act., 

A receipt for money paid previous to a sale 
by the vendees to the vendor is not compulsorily 
registrable under cl. (c) of S, 17 of the Regis- 
tration Act, if the sale was not completed when 
the money was paid (n). Sayad Rukh Abdulla 
ShahY. DayalaMal, 51 P.L.K 1910. 

Reid, c.j., and Rattioan, .t. 

Reference : — (n) 184 P.R. 1889 (F B.) at 
p. C63, F, 

(40) G.P.C. (Act V of 1008), S. lur, (U), 

O. 48, r.l (n) — Appeal — Remtfnd — Power of 
Chief Court on appeal against order of 
remand — Waivefi' of right— Pre-emptor 

taking active part in negotiations for sale 
in favour of vendee. 


Pre-emption -‘(Continued), 

The Chief Court is competent, on an appeal 
against an order of remand, to go into questions' 
of fact deoided by tbe lower appellate Court. 

When it was found that the pre-emptor had- 

• taken active part in the negotiations for sale, 

; that he brought his suit for pre-emption only 

I about a week before the expiry of the period of 
' limitation prescribed for the suit, and that he 
was present ^vhen mutation was effeoted io 
favoio of the vendees and raised no objection : 

Held, that the pre emptor mustPbe deemed to 
I have waived liis right, and his suit must be 
dismissed ■ Ram Rattan Shah y. Kirpa Ram 
and Hira Hand, 8G P.L.R. 1910. 

Rattigax, j. 

(11) Pre cmption—t>ale in favour of one of 
^^cvernl persons equally entitled to pre-empt 
-Pre-emption of part of the liroperiy sold 
— Oudh Laws Act, S. 9. 

) Held, that the last clause of S. 9 of the 
Oudh Tjiws Act is applicable, not only whore 
there are persons equally entitled to buy a pro- 
perty and the property has been sold to a stran- 
ger or to a person whose right to acquire it is 
inferior to that of the persons who arc equally 
entitled to pre-empt, but is applicable also to 
cases where two or more persons are equally 
entitled to buy the property and one or more 
of them has or have acquired it. 

Held further, that a person seeking pre- 
emption must sue to pre-empt all the property 
included in the conveyance of which he claims 
the benefit m respect of which his right of pre- 
emption exists, whether such right is a superior 
one giving him a preferential right of purchase 
or only an equal right to be exercised by the 
! dinwing of lots. 

Where several properties were conveyed under 
tho same sale-deed and the plaintiff brought a 
I .--uit for pro-emptiori in respect only cf the pro- 

• *perties in which he had a preferential right of 
, purchase, but did not claim pre-emption of the 
. properties in which he had an equal right of 
: purchase with the vondoo, held, that the suit 
' must be di^iinissed. Mahabir Prasad v. Ram 

Jivan Lai. 18 0.0. 2G0. 

Evans and Lindsay, j.c.s. 

References 3 O. C. 330, F.\ 6 A. 423, R, 

(42) Pre-emption — Custom or contract — 

I Preamble of wajib-ul-arz — Variation, 

! The use of the word ** agrog^ient ” iu the 
^ praamble clause of a wajib’Hl-arz\ndi a slight 
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Pre-emption — (Gontmued). 
variation in tho pre-omptivc clauses of tbc two 
Buccesflive wojib-ul-arses arc not sufficient to 
establish that the docuraonL records only a con- 
tract of pro-crnplion. Lala Naraingh Prasad 
Y. Shiva Tahal Rai, 7 Ind. Gas. 573. 

* KAUAMAT TTUSAIX, .1. 

References: — 7 A.Tj.J. 519; OIncl. Gas. 151, 

y. 

( 43 ) Pre-enLjUion—Wnyih-ul-iiYZjrCon^irnctiim 

— Custom or contract -Perfect partition^ 
whether gbroqates custom of prC’emplion. 

Tho irajih-ul-arz of a villjij'o contained tho 
following provisions as to pns-cjnption : 

** If any share-holder wishes to dispose of his 
share, he must do so in tho first place to Bar- 
adaran, then to co-sharors in tho patti and 
after that to co-sharors patti diqar 

Jlcldy that it was a record of custom (n). 

'Held, further, that a perfect partition did 
not, of itself and of necessity, abrogate a custom 
of pre-emption that prevailed in the village (5). 
Beni v. Puran Singh, 7 Ind. Gas. 57^2. 

KNOX, J. 

References: — {a)! A.Tj.J. ‘213; 3*2 A. 201 ; 5 
Ind Caa. 21‘2 ; ‘2S AAV.N. 121, D, |5) 0 A.L.J. 
130 ; 31 A. 274 ; 2 Ind. Gas. 208, D. 

(44) Wajib-ul-arz — Cnminictlon — Two clashes 
of pre empfors '—The first class of pre empt^ 
ors not claiming pre-emption — Suit by 
second class of pre-cinptors. 

The wiijib-iil-arz of a village gave right of 
pre-emption to real brothers and nephews, and 
after them to the person or persons who would 
inherit the property from the vendor in default 
of real brothers and nephews. The vendor had 
t.wo nephews but they did not claim the right 
to pre-empt. . 

Plaintiffs, who sued for pre-emption, were 
entitled to sueeced to the vendor’s property in 
default of real brothers and nephews : 

Held that plaintiffs were entitled to ^pre- 
empt. 

The wajib-ul-arz should be construed as pro- 
viding for two cla.sscs of pre-ernptors, namely, 
(1) real brothers or nephcw.s, and (2) tiio persons 
who would inherit the property from the vendor 
in default of real brothers and nephews. If no 
person in the first class claims pre-emption, the 
right devolves on any person in the second class. 
Bam Lai v. Ram Lai, 7 Ind. Gas. 739. 
OHAMIEK, J. 

(15) Guardian and minor — Guardian ti-ans- 
f erring^ land of minor agreeing to give 


Pr6-emptioii->(Confin«6cf). 

his oion land if minor should object— Ouard- 
I ian compelled by suit to give *kis land — 

; Pre-emption suit by sons of guardian not 

! maintainable — Sale in execution of decree, 

; The guardian of a minor, when selling the 
) share of the minor along with his in land held 
I by him and the minor jointly, agreed that, if 
; the minor should object, he would transfer to 
: the vendee his other laud equal to tho .share of, 
- the minor. The vendee afterwards obtained a 

• decree to enforce tho condition and obtained 
I possc.s.?ion of hind belonging to the guardian in 

execution of the decree. The sons of the guard- 
: ian claimed the land by right of prp-emption. 

I Held, that tho claim wa.s not valid, foe there 
was no sale within tho meaning of Prg-emption 
! Act. and oven if it was, ii being a sale completed 
' by the execution of a dt^cree, was not subject to 
a claim for pre-emption. Nl^wab V. Jawaya, 
203 P.L.R. 1910. 

, KENSINGTON and RATTIGAN, JJ. 

(46) Pre-emption— Estoppel — V^idee pur- 

; chasing property at the request of the pre- 
, emptor, • 

A pre-emptor i.s notcntitled*to claim property 
. by right of pre-emption, when the vendee haf 
purcha.scd the same at tho pre-einptor’s request. 
Chaitu V. Mussammat Niaz Begam, 205 P.L.R. 

• 1910. t 

. Johnstone and Shah Din, jj. 

(47) Klfect of not paying pre-emption money 

within the. time allowed by the decree — 
'Pender to Nazir after Court hours not 
sufficient — Incompetency of Court to extend 
time-^S. J-tb\ C P C. Ultra vires. 

field, that a pre-emption suit stands dismiss- 
. cd, if the ‘pre-emptor fails, oven by mistake, 
to depos t whole of « tho pre-emption money 
i payable under the pre-emption decree into 
’ Gourt within its usual working hours on tho 
day fixed for its pa^yment by the said decree ; and 
, that ncibhor the first nor the appellate Goiirt has 
' power to extend the time — S. 148 of Act V 
i of 1908 does not apply in such a case. 

V tender in whole or part of tho pre-emption 
' money to the Court Sheriff after its usual work- 
ing time is not sufficient to save the decree. 

. Muhammad v. Charag, 140 P.W.R. 1910. 

! Chevis, j. 

; t 

(48) Custom ( Punjab) — Pre-emption — Exist- 

; encB of custom in Kunjah, Gujrat District 
I — Val%ie of precedents where claim is admit- 

• ted on suck questions — Building whether 
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Pre-emptioii — {Oontinued). 

serai or not --'Question of law --Occasional 
occupation by chance visitors— Effect — 
Appeal— ‘S. 70 (1) (6), Punjab Courts 

Act, • 

A custom of pre-emption prevails in the 
town of Kunjah, Gujrat District. Precedents, 
whore the custom was admitted or assumed, 
arc not altogether valueless (oK 
• The word serai is not dcQiied in the T*ro- 
eraption Act. 

The question whether a certain hiiilding, on 
the facts found, is a serai or not, is one of law 
and of sufficient importance to justify the 
admission o? appeal under S. 70 (1) (b), I iinjah 
Courts Act. 188-1 

The mdre fact that some of the rooms are 
rented out to more or less permanent tenants, 
and others to chance visitors oec;i.sionally, docs 
not convert what •was originally a taweUi into a 
serai (b), Ferozo-ud-din v. Rahim Bakh, 
OG P.R. 1910 (Civ.), 

RPIID, and ScOTT SMITH, .1. 

References (a) 4‘i P.R. IDOh, P,\ 17 P.R. 
189b.«. (6) las r.U. (1895). U.\ i P.n. (I90:l). 
D. 

■ ( 49 ) Pre-emption — Persim entitled to owner- 
ship of property durinQ anolhr7''s life — 
Right to ^sue for pre-emption, whether 
exists — Pre-enipttir suing for pios.sesdon as 
mortgagee — Failure to set up right of pre- 
emption— Waitwr — CJ\C., lfiH2, 8. 43 
( = 0 2, r. 2, C,P.O., Pm). 

A person, who is the owner of a property only 
during the lifetime of another, has, as such 
owner, a right to ‘ftuc for pro emptiJn during 
tho lifetime of that person. 

Where a person, in a prior suit, sued for his 
mortgage rights over a property and kept hack 
his right to sue for pre-emption of the equity 
of redemption : 

Held that there was no \vHivor of rights on 
his part and that S. 43, C.P.C., 1882, had no 
bearing, as the cause of action in the suit for 
possession as mortgagee was manifestly differ- 
ent from that in the pre-empt ion suit. Roshan 
Din Y. Khuda Baksh, 99 P.R. 1910 (Civ.). 
JOHNSTONR, J. 

( 50 ) Pre-emj>tion — Benami purchase — Stiit 
against ostensible purclinserf—Rcal pur- 
chaser not made party— Suit 7wt main- 
tainable, 

B purchased a property in the name of his 
wife D. H. brought a suit for pre-emption 


Pre-emption— . 

against D, the ostensible purchaser and did not 
make B a party to the suit. If tho suit had 
been brought against B, it would have been 
dismissed, as B was a uo-sharcrlig.'iinst whom 
H had no right of pre-emption. 

Held, under tho circumstiiiices, that tho suii 
as brought agaitistllic ostensible purchaser wasT 
not maintainable. Harasaran v. DilraJ), 8 
Tnd. (kis. 527. 

GlIlFl’lN, J. 

(51) Money ’oorrowed by father lor pre-empt- 
ing— Tiiability of son. Soo Hindu Law 
( r)KHTS)No. 12, 7 A.L.J. 1182. 

(52) Award granting, to co-owners — Property 
sold in execution of decree — Right to. Sec 
Awvr.>.No. 1, 12 Bom. L.R. 582. 

(5:9 I'artner — Partition during pendency of 
suit lor -lOffect. Sec MAHOMBDAN LAW 
(PrE-BMPTION), No. 2, GTnd. Cits. 420. 

(51) Decree in pro-omption suit — Lower 
Court, fixing price to be paid and allowing costs 
to 1)0 deducted — f^aymont of decree amount 
after deducting costs --Appellate Court raising 
the price to be paid and reversing order as to 
costs— l^ivmcnt of dilTcroncc without costs 
previously recovered, whether sufficient com- 
pliance with decree in appeal. Sec, CiV. PRO. 
CODB (1908), No. 117, 50 P.R. 1910. 

(55) Court’s power to extend time fixed in 
decree in pre-emption cases. See Mor'I’ciACIM 
(riBNERAL), No. 38. 7 Ind. Cas. 30. 

(50) Order allowing mesne profits to pre- 
emptor— Decree — Appeal. ScoClV. PRO. CODE 
(1908), No. 4, 44 P.L.R. 1910. 

(57) Agreement conferring right of — Agrcc- 
n^ent embodied in petition of compromise — 
Registration. Sec RB(ilSTKA'I’ION, No. 2, 13 
O.C. 21J 

(e5S) Sec \V\.T1JMJL-ARZ. 

. (59) See ACT IT OP 1906 (PUNJAB PRE- 
E^ir»riON). 

(00) See A1 \ HOME DAN L\W (I’RE-KMP- 
TrON). 

(01) Compromise recording contract of— 
Not embodied in decree— Not admissible with- 
out registration. See UBOISTRATION ACT 
(1877), No. 14, 7 A.L.J. 200. 

(02) Land pre-empted with money raised by 
mortgage of ancestral property is not ancestral 
— Right of reversioner. See CUSTOM (PUNJAB) 
—INHERITANCE AND SUCCESSION, No. 6, 

2 P.R. 1910. 
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Pr«<emption<-( Conc2u^cZ) . 

(63) Bight of pre-emptor to let^ ovidenoe 
showitig the real nature of the transaction. 
See EVIDENCE ACT, No. 26, 8 Ind. Cas. 501. 

Pre-emption Act. 

^ See ACT II OF 1905 (PUNJAH). 

Vremature tuit, 

(1) Right of suit ;iccrui?)g during pendency 
of suit- Effect. Sco Mortgagij; (General), 
No. 46, P.W.R. 1910. 

Presidenoy Spiall Cause Courts Act. 

See ACT XV^OF 1S82. 

, Presidency Towns lasolvency Act. 

See Act 111 OF 1909. 

Presumption. 

(1) Recorded co-sharer— Prermmpt ion rebut- 
table. See ACT II OP 1901 (AGRA TENANCY), 
No. 23, 6 Ind. Gas. 703. 

(2) What is a— efloet of '‘shall presume.** 
See ACT II OF 1901 (AGRA TENANCY), No. 24, 
7 A.L3. 682. 

Priest. 

Claim to officiate as, at the cremation cere- 
mony — Agreomsnt witli Municipality to offici- 
ate as — Specific performance — License to 
employ cremation priest, if can be granted. 
See CIV. PRO. CODE (1908), No. 10, 12 C.L.J. 
71. 

Primogeniture. 

Meaning of the term. See ACT T OP 1869 
(OuDH Estates!, No. l, ll C W.N. 10 lo. 

Principal and a;^ent. 

(1) Debt by co-sharer under poiver -of- attorney 
from other co shni’ers — Promissory -T\ote 
eJL'ecuted by agent only — Loan for paying 
Government revenue of joint estate — Letter 
given by agent — Liability of principids — 
Negotiable Instruments Act (XXV 7 of 
18HS), Ss, 4 ami 28, c 

The defendant No. 4 was an agent of his co- 
sharors, the other defendants, under a powor- 
of-attornoy, under which he had authority to 
borrow money generally for the management 
of their estate. 1 Ic borrowed money from the 
plaintii! by executing a hand-note. The money 
was payable to the plaintiff. As part of the 
same transaction he gave a letter to the plain- 
•' tiff to this effect : I have this day borrowed 
from you Rs. 5,000 by executing a hand-note 
for paying th# Government revenue of estate 
bolongingTo S and others. I deposit witl^ yoa 


Principal aad agent— (Coft^tnusd). 
the agentnamah .showing that I am the agent 
of the said persons.’* The plaintiff sued all the 
defendants for the money : 

Held^ that, by takifig tlm hand-note from de- 
fendant No. 4, the plaintin^oannot be held to 
have elected to treat him as his sole debtor, 
and that all the defendants were liable for the 
money : < 

S. 28 of the Negotiable Instruments Act does 
not arise for consideration vrhen the promis- 
sory-noto is not negotiable. Sattya Priya 
Qhoshal v. Gobinda Hohun Roy Chowdhury» 
6 Ind. Cas. 110==14 C.W.N. 414«11 C.L.3r. 
aso. ' 

CAKPERSZ 4nd Doss, JJ. 

Hefercnces 18 C. .31 , 15 East 62 ; 2 S.E.C. 
(0.8.) 184; 13 R.R. 62: 9 B. Ac C. 78 ; 3 B.E.C. 
(O.S.) 171 ; 4 N. & N.R. HO,, ft. 

(2) Principal and agent — Limited author- 
ity of latter known third party — Hold- 
ing out iwinciplc of , if appli^s—Estoppel 
— Negligent or improper act of principal ap- 
parently investing the agent with extended 
authority^ not proved—Mtsdirection, 

A person, who deals with an agont whos» 
authority he knows to be limited, does so at 
his peril, in this sense, that, should the agont 
be found to have exceeded his alithority,' the 
principal cannot be made responsible. 

Ill order that the principle of “ holding out ” 
should, in any given case of agency, apply to 
the act done by the agent, and relied upon to 
bind the principal, it must be an act of that 
particular /dass of acts, whic^ the agent is held 
out as having a general authority mi behalf of 
his principurl to do. 

But if the agent he held out as having a 
limited authority to do on behalf of his princi- 
pal acts of a particular class, then the principal 
is not bound by an act done outside that author- 
ity, even though it bo an act of that particular 
class, l>ocause, the authority being thus re- 
presented to be so limited, the party prejudiced 
has notice, and should ascertain whether or not 
that act is authorised. 

Where the principal did not by any negligent 
or improper act allow the agent to be apparently 
invested with an authority beyond or greater 
than the limited authority which the customer 
knew him to possess, there could not be any 
estoppel as against the principal, in respect of 
any of the steps in a transaotion whereby the 
customer was deceived by the agent acting 



1067 


DIGEST OP C’ASES. 


1058 


Principal and agent — {Contmued), 

beyond hi»; authorit}'. The RusBo-Chinese 

Bank y. Li-YauSam, 14 O.W.N. 381 (P.C.) = 

6 Tnd. Oas. 789. 

Lord MACNAcjHTRNf Loud atkfnson 

t 

rind Lord Collins. 

(3) Suit for accounts bfi pi incipal — iVo set off 
pleaded hif nqent — Invclve'i an nudertaliiinj 
to pay wUitever is found due to nqent — Xo 
* claim for set off n>‘rcssary — (jiv. Pro. Code 
{Act XlVoflHm, Ss. aib-A, Decree 

in account cases. 

A suit for accounts by a principal against an 
agent, where the agency is not denied, in;ce'.- 
sarily involve-^ an undertaking by the plaintill to 
pay to the defendant any sum th.it may be found 
due to tbc defendant by him on the taking 
of accounts, and it is unnecessary tliat the 
defendant should plead a sel-ofT or counter- 
olaiin. • 

Hence, where a suit was brought against an 
agent for rendition of accounts, and the agent 
expressed himself as ready and willing to ren- | 
der the accounts, but alleged tliat, on such 
accQiints being taken, money would I'o found 
to be due to him « without spccilically praying 
for a decree, and the Court gr.inted a decree to 
the agent upon the finding that money was 
really due to him, /ictd, that tho decree was ' 
justitied with reference to the x>rovisioiis of : 
Ss. ‘2 1 6- A and*" 2 If) of the Code of Civil Pro- 
cedure (lS8i). Parmanand Y. Jagat Narain, . 
7 A.L.J. 543-0 Tnd. Cas. 102, 

Richards and tuduall, .tj. i 

(4) Xcfjligeiuc of aqcnt — liiabihty for ncgli- \ 


Principal and Vigetki— {Continued) , 

(5) Agent undei a power of attorjiey— Suit for 
recovery of money spent by him in the 
coiu se of agency — Mmicy recoveritblc under 
S. 70, Contract Act — JVriod oj iimitation — 
JAmitation Act, Seh. JJ, Aits, til, .S.y, llti, 
applicability of - Obligation to indemnify^ 
agent — Conti act Act, S. li'P^'-Obhgatwif 
not expressed in writing but ini pissed by law, 
whether to be treated as in writiio/— Agent's 
ri- >t of retainer — Jjien — his jight to sue 
for ih mey- -Pei lod within which may be 
enforced. 

Whore an agent under a power of .ittonicy 
brought a suit for recovery of monies ^pent by 
him ill the course of the Jigeney, held, (1) that 
liij, v-xponditure of monies belonging tii himself 
ill Mil* business of tho agency would be recover- 
able under S. 70 of the Contract Act im- 
I mediately .ifter ho expended his inonios (2) .and 
that the suit ought to be brought within three 
ye.irs from the date of payment under Art. lU 
of tlie Tiimitatiori Act. 

Art 01 relates to a suit for money payable to 
the plaintiff for money paid to tbc defendant. 
The article is not confined to ea-es whisrc the 
defendant is under a legal liability make a 
payment {a). 

Art, IIG, which relates to .i .suit for compen- 
sation for bre.a’h of a contr.icl in writing regis- 
tered, docs uut apply to this case, for, in the 
power of attorney there is no promise to pay, 
and there is no breach of a cdiitr ict in writing 
registered. 


gence. 

Where the plain^ifls .alleged that •hey pur- 
chased goods and directed the defendants to 
send them to a particular place, and the goods 
were directed to other pifiee'-’, on account of 
which they suffered loss and claimed damages 
from the defendants, who pleaded that the 
goods w'ere misdirected throiigji the negligence 
of Railway ollieials, held that the owner- 
ship of the goods vested in the plaintiils from 
the date of purchase, and the defendants be- 
came their agents from th.at date. Held fur- 
ther that the defendants, in contracting with 
the Railway, contracted as agents of the plain- 
tiffs, irrespective of the fact whether they did 
or did not disclose the names of their principals 
and that they could only be hcld*to be liable 
to pay damages if negligence was brought 
home to them. Kishan Dayal y. Har Ppasad, 
7 A.L.J. 732 -7 Ind. Cas. 287. 

K ARM AT Husain, j. 


! The obligation of the principal to indemnify 
I under S. 222 of the Contract Act, which is not 
a term of the contract nor to be deemed a part 
of t!ie c''iif,r.ict, but a men' oMig.itioii cast on 
i the. princip.il by the operation of law, cannot 
1 be held to lie in writing regi.storcd within the 
j meaning of Art. 110 {h), 

I • * Art^. 83, w'liieh relates to a suit upcm .my other 
I contract to indemnify, ceases to be applie.ible 
I to this case, since the obligation to indemnify 
! is not a contract to do so. T'ven if it would 
I starting point of limitation would 

I be the date of payment when the agent might 
j ho said to be damnified* 

' Where .an agent is obliged to suo for monits 
: spi'iit by him in tho business of the agency, his 
j right of action is not postponed until the tor- 
i' inination of the agency, even though his right 
i of retainer and his lien may be long 

I after the expenses have been incurred, so long 


07 
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Principal and SL^^nt ^(Continued) • 

SIS monoyn or th« Roods of the principal in con- 
nection with the aRcncy arc held by the agent 
irrespective of the period that hsvs elapsed since 
the expenses* thcnisolves were incurred (c). 
Kandasami Filial v. Avayambal, B M.L.T. 
J94 = 7 Jnd. Cas. .‘m. 

• Hknsok and Kkihhnaswami TYKU, .U. 

ItcferenceH:- (n) i:J C.B.N. fl. 4r,H. ib) 21 
M. 8 and 25 M. 55. H. svnd I), (18H0) R. 
R. RU and (1850) 12 Ch. I>. 424, li, 

(G) Cnnstrtirtinn-- Thtcutnentenihadtiiny termn 
nf coinjjrotniae — Knijlish irortl ‘ viistal’c* 

' icscfi in 'rmnil tlticument — f'rincipal erone- 
rntiiif) froMi all ' nnstahes' — What 

the term inrlmies —J^'rnmi . 

After the termination of the sigoncy, the 
plaintiffs charged their agent with, misappropri- 
ation and false entries in the accounts. In 
complete settleine.nt of all the dilTerences hc- 
Iwocn the plaintiffs and their agent, a coinpro- 
iiiisc was arriv<;d at and a 'Patiiil document 
oinbodying the terms of the compromise was 
executed, in whieli the lOnglish word “ mistake” 
w’as used, and a term exonerating tlie agent 
from all his “ mistakes ” was inserted. 

Ifrld, that the term “ mistake” according to 
its common use in such a document was wide 
enough to cover all kinds of default and error 
irndiiding fraud. M.S.M.S. Myappa Chetty 
Y. Perlanan Chetty, 8 INI.L.T. 230- 

RKNSON and KUISHNASWAMI IVKH, .IJ. 

(7) Viim ipal and J(fcnl -Suit for accounts 
— Suit for sm chnr<jin<i and falsifpimj 
accounts— Hclicfs in tiro claisscs of suit — 
Fraud -- Errors — Inconsistent picas — 
Ainendinrnt of plaint — Account stated, 
whether halnncuuj of an account is— Money 
in a<ient\s hands for specific puipose — 
Itiirdcn of proof. 

A suit bv a principal for accounts on tho, 
allegation that the defendant, his agent, thas 
not rendered any aeeount, has manifestly an 
entirely dilTercnt scope from that of a suit in 
which a principal alleges that the defendant, 
his agent, has rendered accounts, but prays to 
have them reopened or to have liberty to siir- 
eharge and falsify them on the ground of fraud 
tir iiiatcrial error. 

In the first class of cases, if it is established 
that tho defendant is the agent of the plaintiff 
and has not rendered accounts, a preliminary 
decree must fallow as a matter of course. In 
tho second class of cases, if tho plaintiff seeks 


Principal and Agent— (Continued). 
to re-open settled accounts on the ground of 
fraud, such fraud must be specifically alleged 
in the plaint and proved in the evidence. If, 
on the other hand,* he socks merely to sur- 
charge or falsify the accounts, the particular 
grounds upon which he seeks such relief, must 
bo specifically stated, and some substantial 
errors pointed out .so as to cnab]^ tho defend- 
ant to controvert the charges and allow the < 
Court to judge whether tho plaintiff ought to 
be allowed to surcharge and fal.sify (a). 

A plaintiff may be allowed to amend the 
plaint and put forward two inconsi.*>tent cases, 
namely, first, that the defondanf had never 
rendered accounts, and, therefore, should be 
called upon to render them, and socorffily, that 
the defendant luid rendered accounts but that 
they ought to >)e rc-opcncd on the ground of 
fraud or the plaintiff .should bS given liberty to 
surcharge and falsify them heeau.se vitiated by 
overcharges and material errors. 

If there are errors in the accouwl, of suffici- 
ent number and sufficient magnitude, it is not 
necessary that tho errors shown should amount 
to fraud ; if they arc sufflcicnf in number and 
importance, whether they wore caused by mis-* 
take or caused by fraud, the Court lias a right 
to open the accounts. 

Although the more balancing an account 
in a book of accounts does not, of itself, con- 
stitute an account stated, yet where the defend- 
ant and his superior officer met month by 
month and went over the accounts, the balance 
was struck and accepted as correct, it cannot 
be disputed that ^ he defendant has rendered 
aceounts. 

Where ai* agent has been entrusted with the 
money of his principp.1 to be expended for a 
specific purpose, he may bo required to account 
on o(iuitable grounds, and .ipon such account- 
ings, the burden is upon him to show that his 
trust duties hav(f boon performed and also 
the manner of their performance. Prasanna 
Kumar Mookerjee v. Burn & Co. Ltd., 7 Ind. 
Cas. 270. 

MOOKBRJKK and CARNDUF?\ JJ. 

lieferrnces :—('i) (1803) 1 Sch. and Lof. 182 ; 
(18G7) L.R. 2 II.L. 1 ; 3G L..T. Ch. 292 ; 16 L. 
T. 243 ; 1-5 W.R. 042 ; (1884) 26 Ch. D. 717 at 
p. 723 ; 54 L.J» Ch. 145 ; 50 L.T. 344 ; 32 W. 
R. 649 ; 6 C.L. J. 580 ; 12 C.W.N. 28, Jief. to. 

(8) Puty of agent — Agency when terminable. 
See CIV. PRO. CODE, 1882, No. 6, 7 M.L.T. 
B7. 
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Principal and agent — {Concluded), 

(9) Coustructive knowledge of negligence o( 
agent— Start of limitation. See LIMITATION 
act (1877), No. 58, 6 Ind. Cas. 45G. 

(10) Wagering cqjitradls--Dutic» of agent. 
Sec Contract Act, No. 22, 12 Bom. L.R. 
590. 

(11) Sale — Agency — Authority to sell , whether 
includes autAiority to receive purchase- money — 

• Notice on the outer wall of house to make 
enquiries of vendor’s vakil, whether amounts 
to an authority to vakil to sell the house. Sec 
Sale, No. 5, H M.L.T. 7. 

(12) Pow^^r of agent to sign an acknowledg- 
ment on tehalf of principal — Agent having 
authority to receive good.s, whether has author- 
ity to sTgn acknowledgments. See LIMIT V- 
TION Act (1H77), No. 25, 55 P.U. 1910. 

(13) Wagering contract —Liahility of agent. 
See CONTRACT^cT. No. 23, 7 A.Tj.J. 11 10. 

W Account between — Ntture of agent, 
liibihty. See LIMITATION ACT (190Sj. No. 17, 
12 Bom. Ldt. 951. 

il3) Default of principal misleading agent 
into doing sometjjing. Sec B \NKKH AND (h’S- 
TOMKR, No. 10, Hind. Gas. 98. 

• (16)- Sec ACENT. 

Principal and Interest. 

(1) * Prior s«it for interst— Sub.'sequent suit 
for principal or interest. Sec CiV". Puo. CODE, 
1882, No. 39, 19 P.R. 1910. 

(2) on account of — No specification 
—F^^ffcct. Sec Limit ation Ai't (1877), No. 30, 

6 Ind. Cas. IG. 

(3j-see. iNTEiy^ST. " ^ 

Principal and surety. 

(1) Bill of exchange — Position of holder and 
acceptor. Sec A(3T XX^I OK 1881, (Neo. IN- 
STRUMENTS), No. 1, 13 O C. 200. 

(2) -See SURETA^ 

Privilege. 

Defamatory statement in affidavit — Privi- 
lege. See Evidence, No. 2, G Ind. Cas. 309. | 

Privacy. j 

(1) Easement — Right of privacy— Invasion of • 
the rig hi- - Question of fact. 

The question whether a right of privacy 
exists, and whether it was been^suhstautially 
infringed, is a question of fact. Ram Narain 
V. Shib Lai, 6 Tnd. Cas. 398. j 

STANLEY, C.J. andBANERJI, J. 

Reference : — 10 A. 358, R. 


, Probabilities. 

I When Court justified in deciding on. See 
I Hindu Laav (Inheritance), No. 8, 84 P,W. 
1 R. 1910. 

I Probate. 

! ( 1) Will - Probate —Parties ^Revoontion — 

Non-citation of minor reversionary heir. • 
The infant son of the testator’s sister, who 
j is a reversionary heir, is entitled to be made a 
party, to the probate proceedings, and he should 
he represented by a disinterested person as 
guardian .n/ litem. Where he is not made a 
party, the probate should be revoked on hia 
application. Hari Taran Sarkar v. Basanta 
^ Kumari Dasi, 5 Ind. Cas, 104. 

Mookeiuee and Tee NON, .M. 

Heterenci S : -2 C.W.N. 100 ; 12 C.W.N. G ; 

3 Ind. r.is. 178 ; 10 C.L.J. 2G3, F. 

(2) Will Probate — Proof of the Will — Kx- 
clnsion from pn>bate of such parts of the 
will as do not appear to have been prepared 
under instnictKOLs from the testator. 

In granting probate of a will, the Court can 
exclude thendrom such parU of the will as are 
not proved to have been prepared under instruc- 
tions from the testator. Horroasjl Kbarsetjl 
Sethna v. Dhanjishaw RatanJI Lalcaca, 12 
Bom. L.R. 5G9. 

Scott, r..i. and Davak, .i. 

(3) I ‘"r abate pi acceding — Prorcedintjf(yrrevo- 
CO lion of p! abate, tf sail — Civil Procedure 
Code {Art V of PJO'i), S.Ifi?, subsection Cd t 
O. /, r. JO, O. 21. rr. I and ,7 — Revocation 
of probate by first Court — Comjiromise in 
appellate stage after revocation of probate, 
unlairfiil -Petitioner for revocation, if can 

* irifhdraw cntiie proreedhig pendiny nj>peal 
by the objiictor — Power of Couit in cases 
not falling within letter tf lair — Ajiprllate 
Com Vs jioirer to add as party lespontltmt 
^ IKTstm not party to tlw suit — 1*arty cogni- 
sant tf probate proceeding, if bound by the 
result— SI ranger promoting litigation. 

A proccM'ding for revocation of a probate is 
not a suit witliin the meaning of Rules I and 
3 of Order 23 of the Code of Civil Procedure 
(Act V of 1908) {a). 

When probate has actually been revoked by 
a Court of first instance on the ground that the 
will propounded is a forgery, the parties arc 
not entitled to bring the matter on appeal, and 
then by compromise to obtain a^cvcrsal of the 
decision and a revival of the probate without 
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VrohAte— {Continued). 

;inv :ifl jiifliration on tlio moril.s. Such a c;oni- 
pronnst' f’iinnot, ho ro^f-irrlrd jn lawful within 

tho UMMiiiiiR of Ordor ‘23. |{iili* 3 of the* Uodo. 

• 

3’Iu! actif)n of a I’rohato C(jn»t of competent 
jurisdiction, when it adinils a will to prohate 

rejects it as not duly atte'sted and executed, 
is in the iiature of a proceed me in irni, and, so 
lon^ as the order rein lins in force, it is con- 
clusive as to the due c*xecution aifcl the validity 
of the will, not only upon all the parties who 
may he hef«*re the (‘<»urt, hut also upon all 
other persons wh.itever, in all proceeding's aris- 
inf^ oul of the* will or elaiins nndi'r 'T connect- 
ed therewith. There is no dilTcrence in prin- 
ciple whcth(*r the coinproinisi* is attempted for 
the Rrant of the jirohatf? m the original (Jourt 
during the pendency of the proceeding' there, 
or whether it is atl,einplf‘d in a ( «onrt of appeal 
during tho peiidiMicv of an apt^al against a 
judgment hy whi<*h tlu* will has heim promnin- 
ecd to he a forgery. Tho esscnei* of tho matter 
i.i that the qu(*stion in <-onirov(’r‘^y alTcets not 
ni<*rely the parties before the Court, hut also 
others who are hound hy the di*cree, tlniueh 
not represented hefore the (^uirt. 

'Phe effect of S, 107, suh-section (2) of the 
(>ode of 190S 1*3 to entitle the aiipcllant to with- 
draw his app(*.il, just as the plaintiff mi"ht 
have withdrawn his suit in the (3ourt of first 
instance. 

After a petitioner has instituted proceedings 
in the Court of first instance, for revocation of 
a probate on the ground tliat tho will was a 
forgery, and such proceedings have terminated 
in his favour, it is not coinpeteiit to him, in an 
appeal preferred hy the executor or any other 
party who has appeared in support of the will* 
to withdraw the entire inoeecdings and tlius 
compel the Court to revive (he grant of probate 
of a will which has been pronounced hy a Court 
of competent jurisdiction to be a forgery. Order 
‘23, Rule 1, Sub- rule (1), is not applicable to I 
cases of this character. * 

The action of the Court in cases not falling 
within tho strict letter of the law is to be re- 
gulated upon sound general ]n’inciples, one of 
which is that litigation should I)c shortened as 
far as is practicable. The Court is hound to take 
care that tho order which it makes in the ex- 
orcise of its inherent power, docs not unfairly 
prejudice the position of any of the parties. 

As an ordinary rule, a person, wdio was not 
a party to tho suit in the Court of first instance, 
ought not to bo allowed to intervene at the 


Probate— (Co7ifin?«cfi) . 

appellate stage ; but the power is vested in the 
Court to add him as a party respondent. Such 
power should be exercised with ciiutioii. 

A person who is not a ^^larty to proceedings 
in tho probate; Court, in w'hich the validity of 
a will is questioned, is hound by the result, if 
he WMS aware* of the proeoedings and had a right 
to intorvciie. 

Qi4ff‘re . — Whether the doctrine that the mere 
eircumstanec that a stranger has promoted 
litigation «jr assisted in a suit, does not make 
him bound hy the judgment, appplios to pro- 
bate proeet'dings. Saroda Kanta Daes v. 
Gobind Mohan Das, 12 C.L.J. 91 -6 Ind. Cas. 
912. 

^roOKlOIMKK and (JARNDUKI , U. 

ncfeiemr 1 C.W.N. fiOO, 72. 

(1) Will — J^robnte granted in common form 
on compromise^ if mail be re coked —I'crsons 
not parties but coqnisont of rirant, if bound 
-■ Infants, if hound Acquiescence — Dclcqa- 
tion of paicers by District Judge to District 
Delegate —Probate and Administration A(t 
{V of ISHii), S. dV. 

Proceedings in a Court of Probate are pro* 
ccedings quasiJn-i cm, and a probate granted in 
.solemn form is binding not only on the parties 
who h.ive appeared nr have be^n lonnally cited, 
but also on privies, i.c., persons who being 
cognisant of tin* proceedings and having an 
opportunitN to intervene have chosen not to do 
so in). 

It may he taken as settled law that, in a con- 
tentious p’-oceeding, probate may bo granted in 
common form in consequenee of a compromise 
betw'coii thn disputants, resulting in the with- 
drawal of oppositii ti,.vind that it cannot after- 
wards be revoked except on proof of fraud or 
circumvention practised either upon the Court 
or upon the parties (6). 

When a probate is granted in common form 
hy reason of a (lompromise between the parties, 
the terms of the compromise cannot be em- 
bodied in the order, for the reason that a Court 
of probate cannot in many instances enforce 
the terms fr). Put they may be enforced by 
an .action if otherwise unohjcetionable. 

Blit though a probate obtained in common 
form as tho result of a compromise is binding 
upon tho parties to tho compromise, it is not 
binding upon those who arc not parties to it, 
even though they have boon cognisant of the 
former proceedings (d). 
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Probate— 

When the terms of tho compromise are agreed 
to by the parties who are sui jnyis, the Court of 
probate will not make an order binding infants 
to the terms of the (^inpftnnise (t^- 

But though an infant has a right in such 
c:lse^^ to apply, after ho comes of ago, for 
revocation of probate obtained by eonsent, yet 
he may bo Iflirred, by aequiosccncc and lielay 
for a long time or by subse<iuent ratification of 
tho dispositions of the will, from putting the 
executor to the prool of tho will in solemn form 
or from conUi.Ntmg its genuineness (f’l. 

Where, the caveators having by reason of a 
eompruinise witbdr.iwn their opposition, the 
District Judge ftont the ease to the District 
Delegate f<»r (:in|uiry and rcpt'rt. 

Held — that Lbi* Di.-^triet Judge li.ul acted 
within the powers conferred on him by S. 5‘J 
of the Probate and Adiniiiistr.ition Act. Kunja 
Lai Chowdhury v. Kailash Chandra ChoW' 
dhury, 14 C.W.N. lOCuS-? lii.l. Cas. 7U), 
SHAKFiJDDIN and DosS, ,JJ, 
liejeteiu'cn -{(i) 'I Vhiiliin 221 (ISll). D.K. 
2 1*. and D. ;127 (1871); (1895) L.li.P. 87,(1894) 
relied Oil, [b) 2 Xfoore’s P.C.C. 88 (18:37),/'’. 
.(el do D.J.P.M. and A. 184(1801) ; MS.W. and 
Tr. 14 (180.3) ; and L.K. 2 P. and D. 181 (1871), 
n. {d) L.K. 2 P. and D, dJ7 (1871;, li. (e) Ij.U. 
0 P.P). 219 (bS80), It. (/) 2 Pliilliiii 2.10 note 
(1805), (1900) Ij.H. Prob. 50 (1900), u lied on. 
(5) 147// — riobttlc — Hevueatwii — Probate 
obtained by son of lednUo' irii/ioni notice 
to other minor h>iirs of testator — U'ltle m 
ifoad failh Jroni e.teculor JSubwfinenC 
ievocatu>n of probate — Title nut nljecled. 
Probate u£ the Will (d a deceased testator 
was granted to liis son witiiout ^loticc to a 
minor daughter ut the test.itor, wlio applied for 
revocation which was granted : 

Held, that, as nu notice was served on the 
minor daughter and no guardian was appoint- 
ed to protect her interest, thfi probate was pro- ' 
perly revoked, .ind that the executor must prove 
It 111 solemn form. 

A person, who has in good failh derived title 
from an executor at a lime when the probate 
was III force, is not alleeted by the subsequent 
revoe.itiou of the probate (a). Gobiiid Mohan 
Roy Chowdhury v. Mayatunnessa Bibi. 7 Ind. 
Gas. 9. • 

MOOJvPllUI and OAUNDUFF, JJ, 

References: --{a) 35 I. A. 109; P2C.W.N. 802 
(P.C.) ; 18 M.L.J. 3G7 ; 10 Bom. L.K. G48 ; 8 C. 
L.J. 94; .35 C. 956, K. 


Probate —{Concluded ) . 

(G) Will — Apidicitliun for probate — Caveat — 
Caveat by judyment creditors of testatoPs 
son, beiiejicitif y under the Will- J*ersuns 
clainiiuij an interest in the* estate if the 
deceased. 

The judgment lU'ciUtors of tho son of 
teslatiir, who h ive .ill ached his properly, are 
persons claiming an interest in tho estate of tho 
dcee.i -.d testtfti>i, ami *ii*e entitled to oppose an 
appluMti )n for probate of the will by the son, 
who IS a bonelii-i.uN iliereiiivier. Arakal 
Bastian y. Narayaiia lycr, 8 Iml. Gas. 351. 
WJllTF, c’..J. and A\liIN(J, J. 

References C. 429 , 28 G. 411, P. 

(D J i(i isiiiction -Rii'lxite Couit, if can com jyc I 
cxiCutor to proilute fnmls in Court -Pine, 
im 2 >t>sition if, foi ill ‘^obiil lence of order, if 
leynl — Piobate ond Admimstrahon Act, 
S. on. 

A 1‘robate Goiirt b.i-, no jurisdiction to compel 
the executor to produce the funds in his hands 
ill Gourl lor the purpost; ol investineut ; neither 
eau It pas.s an order imposing line for failure to 
comply with tilt! preMoUs order. Khettcr 
Mohati Bhattacharjee y. Saromoni Dasi, 12 
C.1..J.G02. 

Mot)KF.lUi :F and C \ UN DUFF, .J.J. 

(8) Hevoeation <d Wlicie there has been no 
detect of junsdietion — Applie.ation of S. 50, 
i’robaieand .\dininistMte.n Act. See AUT V 
OF 1881 (I'ltODATF. AND ADMINIS'I’KATION) , 
No, 5, :37 C. 387. 

(9) (iraiit of -4'itlc not c«>iicluded by the grant 
— Klfect ot -l*ruviiii-o ol i;(;urt. See Limit- 
ation At5T (18'«7;, No. I, 12 Bom. L-K, G94. 

(10) I'iXecutor iimier will not taking out — 
Kxeeutor acecpling olliee and acting as executor 
— Ills right to set up adverse title to the pro- 

.perty disposed of by thi; will — l3stoppel. Sec 
K.\430UT0k, No. 1, 8 .M.L T. 121. 

(11) <,>Liestion tried by I'robate Court — 
Maintaina’nility of subse(pient suit. Sec Kl3S 
JUniC.VTA, No. 10, U C.Ii.J. G2.3. 

(12) — See WIDL. 

(13) Kiglit to .ipply for---. See WlLl^, No. 1. 

5 Tnd. Cis. 149. 

(ll) .\pplicability of S. 103, C.I* C. (1882), 
to probate proeeodings — Dismissal of applica- 
tion for probate for default J lxccutor if may 
propound will again. S«‘e GlU. J’RO. CODE 
(1882), No. 03, M C.W.N. 921. * 
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Probate and Administration Act. 

Soc ACT V OF 1881, 

Procedure. 

(1) Law of jhocedure, change in —Procedure 
applicable to pending mits— Amendment of 
plaint, whether n guestion of procedure. 

In a case instituted under Act XIV of 1882, 
held, that the question, whether a plaint can 
be amended bo as to enable the Qourt to give 
the plaintiff a declaration, is a mere question 
of procedure and on the principle that a liti- 
gant has no vo.stod right in pronedure, the ques- 
tion of amendment ari.-ing subsequent to the 
passing of the now Civil Procedure Code (Act V 
of 1908) will bo governed by it. Gokul Prasad 
V. All Baksh and others, i:3 O.C. 152. 
Chamifu, .i.c. 

(2) Court’s power to rogiilato. Soo PARTI- 
TION, No. 8, 11 (Mi J. 580. 

(3) Matter relating to —only, whether giving 
oPa right of appeal is — . See AcT OK 1900 
(Lowwii Burma Courts), No. i, 5 L B.R. 
148. 

(4) Alteration in rules of — Retrospective 
effect, Soo ClV. Pro. Conu (1908), No. 33, 7 
Ind. Cas. 11. 

Processions. 

(II Public —llighimty — ReUgious proceftsions 
— Right of public to use h'ujhvmy for proces- 
siona — Customnn/ fight of a particular 
sect to use a highirny in derogation of the 
rights of another sect -Special damage — 
Maintainability of suit — [Performance of 
ceremonies entitling one sect to use highway 
to the exclusion of another sect. 

The right to go in procession through streets 
attended with music, etc., is a natural right iu- 
herout in every subject of the State, and no 
user is necc.ssary to the creation of .<uch right. 

The adherents of any particular religious 
sect cannot prevent the adhcrent.s of another ‘ 
religious scot from carrying on a religious pro- 
cession, or from assembling for public worship 
in public streets, on the ground that such 
worship had not hitherto been carried on, or 
that it was opposed to religious feelings (a). 

The performance of any religious rites or 
ceremoniea by any sect or class of persons does 
not entitle them to appropriate a public street 
or any portion thereof for their religious 
processions or worship. 

Though an }\ftion lies for the obstruction of 
a religious procession along a highway in the 


pFOcetBlons — (Conefudsd) . 
absence of special damage, yet where an order 
has been passed by a Magistrate, restraining 
such procession from passing through a public 
street, at the instance of one party, the other 
party is entitled to bring a suit for declaration 
of their rights (b). Kandasawmy Mudali v. 
Subraya Mudali, 1 Ind. Gas. 716=19 M.L.J. 
617. 

BENKON and SANKARAN NAIK, JJ. 
References: — (a) 26 M. 554, D.\ 2 M« 140 
(Ul) ; 5 M. 301 (309) ; 6 M. 203 ; 26 M 376 ; 
.30 M. 186 (190), R. (5) 2 B. 457 ; 18 B. 693, D.; 
30 M. 15, U. 

(2) Procession, right to go in — Public street — 
Magisterial oj'der jyrohibiting 2 ^f'ocession, 
whether gives a cause of adUm. 

Where the orders of the Magistrate prohibited 
procession in a public street, 

held, tli.it the Magisterial orders furnished 
a good cause of action for a suit by a member 
of the public for declaration and injunction 
regarding his right to go in .procession. 
Muthayya Reddi v. Sudalaimuthu Nadar, 
20 M.B.J. 1 19 = 5 Ind. Cas. 902 = 8 M.L.T. Ii4. 
Benson, o c.j., and Miller, j. 

Reference .—19 M.L.J. 017. 

(3) Suit, right of— Obstruction to procession 
— Worshipper — Special damage. Soc TORT, 
No. 1, 20 M.L.J. 367. 

(4) IMarching a, on a public road — Obstruc- 
tion - Public nuisance — Special clainago. See 
PUHLIU WAY, No. 1, 12 Bom. L.R. 580. 

(5) Rival religious sects —Marching in pro- 
cession with music on highway — Presumption 
of dedication. See lIlOHWA^^, No. 1, 8 Ind. 
Cas. 175. 

r 

Produce. „ 

Suit for share of. See ACT IX OF 1887 
(Provincial Small Cause Courts), 
No. 12, 7 Ind. Gas. 390. 

Profits. 

(1) Suit for, wrongfully appropriated — 
Limitation. See L’.MITATION ACT (MYSORE), 
No. 7, 16 M.C.C.R. 93. 

(2) Suit for, of immoveable property — Juris- 
diction. See ACT IX OF 1887 (T’ROVL. S.C. 
Courts), No. 16, 8 Ind. Cas. 270. 

Promissory note. 

(1) Negotiable instrument — Promissory note 
executed in the name of henamidar — Suit 
by real owner againet executant and henami- 
dar — Deci'ee against the former — Appeal 
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PromlBiopy Note — (Continued), 

by the former — Neither appeal nor memo 
of objection by real owner — Suit dismissed 
— Legality. 

A executed a promissory note iu favour of B 
who was benamidar for C. C as real owner 
brought a suit on the pro-note against A and 
against B who admittedly had received the 
money. Th<j^ ^lunsiH passed a decree against 
• A alouc. On appeal by A, the District Judge 
dismissed the suit. G preferred neither an 
appeal nor a memo of objeetions, nor did he ask 
the Judge to pass a decree against B, 

Held^ on second appeal the suit was rightly 
dismissed a% against both A and B. No case 
has been cited iu which it has boon held that 
the Judge was wrong in not passing a dccroo not 
asked for at all in any manner. Aftundi Ba- 
sanva v. Bareddi Govindappa, 7 M.L.T. 178 
= 20 M.L.J, 3Gy«=5 Ind. Gas. 927. 

Benson and Kuishnaswami Aiyau, jj. 
References : — 28 ^E. 220, F, ; 31 G. G13 ; 35 G. 
538 ; 18 M.L.J. 462; 18 M.L.J. 68G, It, 

(2) Death of drawee without endorsing the 
• }vote in fatumr of any one — Right of mem’ 

hers of Tartivid to sue upon— Negotiable 
Instruments Act^ S> 6*. 

A pro-note was executed in favour of X, a 
member of theTarwad,who died without endors- 
ing the notQ 9 in favour of any one. A suit 
was then brouglit on it by tho members of tho 
Tar wad, on the ground that the money advan- 
ced on tho note was tho money of the Tarwad, 
and not of X. 

Held, if X wore alive, she alone could have 
sued on the note, and her death cannot give 
tho plaintiffs whd’wcre not suing a? represent- 
atives of X, the right which the^^had not in 
her life time. Neelu Ammah y. Krishna 
Panikar, 8 M.L.T. 8S. * 

MUNliO and SA.NKAUAN NAIR, JJ. 
Reference : — 30 M. 88. 

(3) Note payable to bearer hi demand — Right •[ 
to recover — S. Paper Currency Act 

(Jm), 

Where the amount mentioned in tho note is 
by its terms payable to the bearer of it on 
demand, the note infringes the provisions of 
S. 24 of the Indian Paper Gurrcncy Act of 1905, 
and it is a contract forbidden by law and con- 
sequently tho payee could not recover on it. 
Maung Po Tha v. L.D. Attaides, 5 L.B.B. 
191. 

FOX, C.J. 

Reference 5 B. & A. 335, F, 


Promluory Note— 

(4) Negotiable security, when a conditional 
payment of a debt — When debtor can be 
sued as though he gave no security. 

The title of a creditor to a* bill given on 
account of a pre-existing debt, aud payable 
at a future day, does not rest on the implied 
agreement to suspend his remedies. A nego* 
tiahle security given for such a purpose is a 
conditional payment of the debt, the condition 
being that tfio debt revives if tho security is 
not realised. Tho doctrine is as applic.iblc 
to one species of negotiable security as to 
another ; to a cheque payable on demand, as iu 
a running bill or a promissory note payable 
to order to bearer, whether it bo tho note of a 
count-rv bank, which circulates as money, or 
the i.ote of the debtor or of any oMier person. 
The security is olTercd to the creditor .and 
taken by him as money’s worth. Until it has 
proved unproductive, tho creditor ought not 
to be allowed to treat it as a nullity and to 
sue the debtor as if he had given no security. 
Ebrahim Bymeah lamailjee v. Chas Cowle 
A Co., 5 L.B.R. 199. 

HAUTNOLL, .J. 

References : — L.R. 10 Ex. 153; 11 G.B. 
191; L.J.R. 32G.P. 200, F.; Ap. Gas. (1900) 
58C, R.; 13 East, 136; 9 H. and G. 208, Diss. 

(5) Payable to order — Indorsement and deli- 
very for collection —Rights of holder — 
Ss, 8, f}0, 78, Negotiable Listruments' 

Act, 

In this case a pro-note was drawn by R in 
fovour of K. Iv indorsed it, handed it over to 
V for collection and then died. V sued R on 
tho note. It was argued on behalf of R that, 
as tho note did not pass for consideration and 
as V’s authority ceased on the death of K, he 
could not recover the money without a letter 
of administration or a succession certificate. 

Held that, by K’s indorsement and delivery 
to V, tho property in tho note passed to V under 
Ss. ^0 and 50 of the Act, and ho became the 
holder of it, and that by S. 78 payment bad 
to be made to him, and that he therefore had 
tho right to sue for the same. Romzan All v. 
VellaBawmiPille, 5 L.B.R. 198. 

HARTNOLL, .1. 

(6) Promissory Note — Negotiable instrument 
— Transfer without consideration — Burden 
of proof — Claim against the estate of the 
deceased — Uncorroborated evidence of 

plaintiff. 

Tho Negotiable Instruments ^ct applies to 
Government Promissory Notes. • 
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Promissory Note — (Continued). 

Tho onus is in the Hr-it place on the transferor 
of a (lovernmcnt seoarity to cstahilish that the 
transfer of tho Promis.sory Note by him in 
favour of another was without coii.sideration. 

When a claim is put forward against tho 
estate of a deceased, tho evidence of tho plain- 
tiff, though uncorroborated, may bo acted upon, 
but such evidence must be carefully tested and 
scrutinised. Hira Lai Chatterjee v. Rajkumar 
Mookerjee, li! C.I. J. 470. 

MOOKMIMKI: and CAUNDUFK, JJ. 

(6-a) Negntinhle Tnstrinnent Act, S* — Pro- 

viissorj/ note — Consideration not yroved — 
Presumption n s to consideration — lievision. 

When the parties wont into evidence, and 
tho (If)urt disen’ditod tho evidence as to tho 
payment rdconsi<leratioii for a promissory note, 
held, that, in revision, it is not open to rely 
upon the presuniption as regards consideration 
fora promissory note under S. IIH, Negotiable 
Instruments Act. /if rc Kannusami Filial, 8 
M.Ti T. 481. 

Kuisiinaswami Aiyar, j. 

(7) Najotiable Instruments Act(XXVl of IbdJ), 
S. 4 — J Promissory note — Unconditional pro- 
mise to pay -Specified person — Intention 
to make promissory-note not necessary. 

Where a document oxocutod by one person 
to another contains an unconditional promise 
to pay a certain sum of mcmey to tho latter, 
who is suHicicntly indicitod, the document is 
a promissory- note, and it is not necessary to 
show that the maker of the document intended 
to make a promissor} -note. ParamasiYam Y. 
Sankaraya, 8 Ind. Cas. 352. 

AiiDUJt Rahim, .j. 

References : —15 M. and W. H5] 15 L.J. Ex. 
318, explained and D, 

(8) / Promi.ssory-notc — Allocation in partition 

— What of endorsement — Right of person 
to irhnse share it fills to sue — Transfer 
of Property Act (ITof Ss. JdO, 137 — 

Instruments negotiable by custom— Assign- 
ment inheriting —Partition list. 

A member of a Hindu co-parcenery, to whose 
share, on partition, a promissory-note executed 
in favour of the manager of tho family, was 
allotted, can sue on tho promissory-note, even 
though there was no endorsement on it. 

S. 130 of tho Transfer of Property Act has no 
application to tho case, as tho instrument was, 
by custom, "negotiable (a). 


PromUsory ^oi^^(Concluded). 

Even if an assignment in writing was ncccS' 
sary to create a right of suit, the partition list 
in tho case was sufficient to satisfy the require- 
ments of S. 130 of the Transfer of Property Act. 
Chandana y. Majatl, 8 lAd. Cas. 33. 

MUNUO and KUISHNASWAMI AlYAR, J.T. 

References :—{a) 17 M,L.T. 393 ; 3 M.L.T. 7, 
doubted. 24 054, R. 

(9) Right of a co-pareonor to sue on a, pa.ssed 
to him. See HINDU LAW (JOINT FAMILY), 
No. 10, 12 Rom. L.R. 801. 

(10) Bill payable to bearer on demand — Right 
to sue on bill. See ACT lit OF l905 (PAPKil 
CUHJiENCY), No. 2, 4 S.L.U. 44. 

(11) Pro-note in renewal of prior barred pro- 
note— No express reference to the piior note — 
Enforceabilit} . See CONTRACT ACT, No. 17, 
7 M.L.T. 81. 

(12) Pica of execution as name lender and 
consequent want of consideration, whether can 
prevail. See CONTRACT A(JT, No. 2, 7 M.L.T. 
85. 

(13) Pica of failure of consideration when 
I may bo rai.scd. Sec CONSIDERATION. No. 2, 8 

Ind. Cas. 302. 

Proof. 

Person not bound to keep proof of mutters 
which the Jaw says ho need not prove. See 
NliGOTlAJiliE INSTRUMENTS, No. 1, 26 P.W. 
R. 1910. 

Prosecution. 

(1) — Wh.n commences- -Complaint made, 
but no procees issued -Effect. Sec MALKUOUS 
Prosecution, No. l, 37 C. 358. 

(2; Stifling of — Non-compoundable offence 
— Consideration fc agreement — Void. Sec 
PUDLTC POLICY, No. 2, GN.L.R. 148. 

I 

Prostitute. 

Rainjiiii prostitutes— Adoption of dancing 
girl — Custom — T 'aining up a girl as a — Mean- 
ing of “Nochi.” See HINDU LAW (SUCCES- 
SION), No. 9, 6 Ind. Cas, 210. 

ProYincial InsolYency Act. 

See Act III of 1907. 

ProYinoial Small Cause Courts Act. 

See Act IX op 1867. 

Public Demands Recovery Act. 

See ACT I OP 1895 (Bengal). 
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Public nuisance. 

Powers of Advocate General to interfere in 
cases of -r Mandatory injunction when will bo 
granted. See ACT III OF 1888 (CITV OF 
Bomuay Municipality), No. 3, 12 Bom. 
L,R. 274. • 

Public policy. 

(1) Agreement with Inspector of Land 
Records to j)urchaso land in name of another — 
Public policy. Sco ciPEciFic Performance, 
No. 3-a, 8 Ind. Cas. 441. 

(2) Public policy -Payment of dustoori or 
comini«sion. See DUSTOORI, No. 1, ‘J1 P.R. 
1910 (Civil). 

Public rojd. 

(1) What is — Passage of cattle of adjoining 
owners— LlTect. Sco Act V OF 1881 (MADRAS ' 
Local* Boards), No. 3, 8 ind. Cas. Gsi. 

Public servant. 

(1) Assault and use of insulting language 
by — Notice, if necessary — Damages, Sec (31 V'. 
Pro. code (1832), No. 188. 7 A.L.J. .301. 

(2) Suit for injunction against, - Notice i 

whether i^ccessary. See ClV. PRO. Code 1 
(IHS-i), No. 18’J, 3 Sind L.lt. 175. I 

F^iblic way. 

(1) Public icfiy— Right of public— Procession \ 
— Marching a procession on a public toad 
— l^ublic nuisance— Special damage. 

The plaintiiTs sued, on behalf of themselves 
and'of other^jntiRibers of a religious community, 
in a village, to have a declaration of theirright 
of marching in procession with a car along a 
particular public road to certain temples, and 
for an injunction restraining the defendants 
(members of another religious conimunity of 
the village) from interfering with the plaintills. 
Thu defendants ->( who occupied hAid abutting 
upon a portion of the road) contended that the 
plaintiffs had no right to march along the road. 

The lower (Courts discussed the suit on the 
ground that, as the road was public, the plain- 
tiffs could not .silo unless special damage were 
shown and pro\ed. On aj^eal : ^ 

Held, that the .suit lay, since it was not for 
tho removal of a public nuisance, but for a 
declaration of the right of an individual com- 
munity to use the public road. 

Every member of the public and every sect 
has a right to use the public street in a lawful 
mcanncr, and it lies on those who would restrain 
him«orit to show some law or custom having 
the force of law abrogating the privilege. Bas- 
lingappa Parappa Chedachal v. Dharmappa 
Basappa Chedachal, 12 Bom. L.H. 580. 

Scott, c.j. and Batchelor, j. 

Reference ; — 2G ^1. 376, F, 

68 


Public way — iCmicluded), 

(2) Agreement — Consideration — Stifling of 
prosecution — Non-compoundahle offence — 
Ultimate Jimlhig of compoundable ojfenceor 
no oflence — Toiif —Public* policy — Facts 
not full pleaded — Void as opposed to public 
policy — Inference — Court's poiver. ^ 

Where part of the consideration for an agree- 
ment was the stifling of a prosecution, which 
at the time wa.s proceeding as a prosecution of 
:i nnn-compoLindable offence, 

held, that the agreement was void as opposed 
to public policy, even though tho criminal 
Courts might ultimately have found that a 
compoundable offence, or no offence, at all, had 
been committed (^/). 

I'.^cn where the facts havo not been fully 
plc.idcd by the parties, the Courts will deduce 
them from tho evidence and apply tho doctrine 
of public policy (5). Chhatrapal v. Fundilal, 6 
N.L.U. 118. 

SKINNER, A..J.C. 

References (a) 28 B. 326 ; 19 M. 189, R. 
(5) 27 A. 2GG, R, 

Pupchase-moncy. 

Riglit of decree-holder to take, when accrues. 
See Execution of decree, No. 3, 5 Ind. 
Cas. 139. 

Putni. 

(1) Putni lease, construction of - Covenant in 
contrai'cnlum of the rule against jierjtetui- 
ties —('out ingrnl covenant in a lease, irhen 
operative. 

Where a lessor by a putni pattah, after leas- 
ing a mou/ah. exempted from its operation 
certain lands, and covenanted that, on certain 
4 'ontingi.‘ncies bappomng, the lessee should 
acquire a right thereto as putnidar, but no time 
was spc«*ificd within which the contingency was 
to happen in order to vest the right in the 
putnidar : 

*JR:ld, that such a covenant was void as offend- 
ing ag.iinst the rule against perpuLuilios, even 
as between the parties to the covenant. Anath 
Nath Maitra v. Kumar Keshab Chanbra Roy, 

14 C.W.N. GOl -5 Ind, Cas. 487. 

CASIMORSZ and Doss, J.J. 

References :—li] C. 71 (P.C.) ; 24 M. 449 ; 6 
C.W.N. 313, R. 

(2) Putni created and registered after mort- 
gage of revenue paying estate- '-Decree on mort- 
gage against proprietor and j^utnidar — Sale of 
estate for arrears of revenue — Tritnsfer of lien 



1075 


THE CURRENT INDEX. 1910. 1676 


Putnl —(Oomluded ) . 


I Railway— (Conc2ud^<2). 


to sale-prooccds, if relieves putni interest from 
liability to salo. See TRANSFER OP PROPER- 
TY ACT, No. 49. 14 O.W.N. 186- 

(3) CuHtom *originatod during - Whether 
binding on zemindar after extinction of. Sec 
CUSTOMARY RIGHT, No. 1, J1 C.L.J. 209. 

•When putni right merges in Ziiiiiindari right. 
See Lease, No. 20, 7 Ind. Ciih. 310. 


Railway. 

(l) Neffliijciice — llailwan Comp my liable for 
ncglt(jencc%f the door of a carriage is open 
— Breach of statutory duty — Railway 
Company bound to carry passengers inside 
the carriage — Putting an arm on the 
widow sill of a carriage amounts to con- 
tributory negligence. 

If the door of .i carriage of the railway com- 
pany is open, it is evidence of negligence on 
the i>art of the Company, hut not concluHive 
proof of it. 

Whore there is a statutory obligation, any 
broach of that which causes an accident is con- 
clusive against the defendant, apart from 
special proof of negligence, lint the breach of 
the duty must in itself be the cause of the 
accident, and the rule docs not extend so far 
as to exclude the defemre of contributory 
negligence. 


A Railway Compiny contracts to carry pas- 
sengers inside and not outside their carriages. 
A passenger, who puts any part of his person 
outside the carriage of a Railway Company in 
which he is travelling and receives an injury 
to the part so extruded, is guilty not only of 
negligence by putting himself outside the 
carnage, but of contributory negligence which 
disentitles him to recover against the Company,, 
provided that, no matter what negligence the 
Oompany has been guilty of, that could not 
have caused the pa.ssonger any injury so loug 
as he remained inside the carriage- Oullabhji 
S. Sanghanl v. G.I.P. Ry. Co. and Anna 
Rama v. The 0.1. P. Ry. Co., 12 Bum. L.R. 73 
= 6 Ind. Gas. G70. 


I 


Beamon, -j. 


a covered wagon , but to a station beyond its 
destination, where the cotton was damaged by 
water being poured over it to quench a hre 
which broke out in the wagon. The plaintiff’s 
consignor, in a risk note w^ich ho executed to 
the Company, agreed to hold them free from 
all liability to damage to the consignment 
” from any cause whatever, before, during and 
after transit, over the Railway.” The plaintiff 
sued the Company for compensation for the 
damage done to the goods. 

Held^ that the Company wore not liable for 
any damage, because the words “ before, during 
and after transit ” covered the whplo period, 
from the time the goods wore delivered to the 
defendants at Erode, up to the time they were 
delivered to the plaintiffs at KaMai. 

Every customer dealing with a R.iilway 
Company, whether he enquires or not, is hound 
not only by the ordinary route, but also by the 
ordinary Lr.iin arrangements and hours of arriv- 
al according to which they profess to carry (a). 
Arunachallam Chettiap v. The Mad-^ms Rail- 
way Company, 0 M.L.T. 292^33 M. 120-3 
Ind. Cas. 931. * 

SIR RALPH S. Benson, o.c..t. and 
SANKARAN NAIK, J. 

References: — (a) 2 Ir. Rep. 22 (35), R.\ 24 
R. H. 107, D. 

( 

Railways Act. 

See A(!T IX OF 1890. 

Raiyati holding. 

(1) Barden of proof — Transferability of 
raiy.iti holding —Doctrine o/ caveat emptor. 

It is for tho person alleging t''an8ferability of 
raiyati holding to show that the custom of 
transferability exists. The doctrine of caveat 
emptor applies with the greatest force to persons 
who undertake to purchase raiyati holdings 
from tenants. Gobinda Chandra Jana v. 
Srimanta Charan Jana, 6 Tnd. Cas. 7G1. 
HOLMWOOD and SHARF-UD-DIN, JJ. 

(2) Zamindar’s right to eject ryot from Ryoti 
land and recovei* possession thereof. See 
E.TECTMRNT, No. 2, 7 M.L.T. 366. 


(2) Railway Company — Co7itract to carry 
goods — Risk note by consignor^ meaning 
of the words ** before ^ duriiuj ami after 
transit ’ ’ — Damage beyond place for which 
cofisigfied. 

Plaintiff’s consignor consigned cotton to be 
carried from Plroge to Kallai by the defendant 
Railway Company. The goods were carried in 


Reasonable and probable cause. 

What is — Question of absence of, is mixed 
question of fact and law. See MAIilCIOUS 
Prosecution^ No. 2. 6 Ind. Cas. 675 

Receipt. 

(1) Receipt, whether an instrument within 
the meaning of S. 39, Specific Relief Act. See 
SPECIFIC Relief ACT, No. 14, 7 M.L.T. 270. 
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Receiver. 

( 1 ) Step-inlaid of execution — Applicatimi for 
appointment of receiver after decree, whether 
a — Receiver, whether can be apjmnted after 
sale and pending confirmation. 

An application for the appointment of a 
receiver after sale, and pending confirmation 
thereof, is a step-in-aid of execution. A receiv- 
er can be appointed for the preservation of the 

• property, after sale and while the sale \v;»s 
ponding coiirirrnation. Sambasiva Mudali v. 
Krishnan and others, 7 M.L T. 86^5 Ind. 
Cus. 758. 

MUNliO and AUDUtt RAHIM, JJ. 

( 2 ) Common profn'rtu belontjinr/ to community 
— Decree a/yHontirnf receiver till a pi'oper 
trutitee is appointed by a community, whether 
proper Decree awarding possession to 
plaintiffs on behalf of whole community. 

In a suit brought by certain members of a 
community, for a declaration that the defend- 
ants were not trustees of a rest-house, and for 
the appoinlCnont of a rocoivor for the manage- 
ment of the rest-house until a proper trustee is 
appointed by the community, it was held, that 
a decree, directing the appointment of a recciv- 

• er for the proper managomeut of the rest- 
house belonging in common to the members of 
the community until a proper trustee is ap- 
pointed by tl*3 community, is bad ; but a decree 
awarding possession to plaintiffs, on behalf of 
the whole community including the defendants 
on the suit, will he proper. Narayanan Chetty 
Y. Ramaaami Chettiar, 111 M.L.J. (3GU. 

WALLIS and SANKAUAN NAIR, JJ, 

• 

(3) Receiver — iCxeention sale of ^property in 
hands of — Hleyality — Civ. Pr^. Code {Act 
XI V of ISli'd), Ss. :^44, :i4l!i — Non-service 
of notice on judgment-debtor if ground for 
setting aside the sale — Confirmation of sale, 
effect. 

Where the receiver appoititcd by the Courts 
was directed to take possession of movcablo 
properties and of the rents and profits of the 
immoveable properties, and was further author- 
ised to get ill and collect all debts and claims 
due to the estate. 

Held that ho must be taken to have been 
appointed receiver in respect of the whole 
estate, and had authority to apji^y for an order 
absolute on a decree nisi for foreclosure. 

A sale of the foreclosure decree, while the 
•estate was in the possession of the receiver in 
•execution of a decree for money, without leave 


Receiver — (Continued ) . 

of the Court previously obtained, was illegal 
and liable to be avoided ; and punishment by 
the procedure, for contempt was not the only 
remedy against such unauthorii^sd sales. 

The provisions of S. *248 are not mandatory. 
A sale held without issue of notice under 
S. 248, C.P.C. (1882) is therefore not a nullitf , 
but such an omission is a serious irregularity, 
sufiif'icnt to yacate the sale upon an application 
made by the judgment-debtor under S. 24 1 of 
the Code (o). ^ 

Such an irregularity is a ground for setting 
aside the sale even after it has been confirm- 
ed (6). 

A purchaser of property at an execution sale 
is not protected, when grounds for petting aside 
till, sale under S. 214 or S. 311 arc cstabli.sbcd, 
merely because he is a stranger Ic). Mrs. 
Levina Ashton v. Madhahmoni Dasi, 14 G. 
W.N. 5r>0 = 5 Ind. Cas. 390-11 C.L.J. 4S9. 
Mookkiukio and TKl’NON, JJ. 

References :^(n) 6 C.W.N. 10; 25 Horn. 337; 
L.R. 27 T.A. 210 ; 32 Horn. 572 ; 21 Horn. 424 
(132): 'JC.L.J. 271; 30 0. 543, R. (b) 11 C. 
W.N. ion ; 35 C. 01, 11 . (c) 13 U.W.N. 710, 
R. 

( 4 ) Receiver, if It necessary party to tent suit 
— Appointment of lirceiver, if bars suit by 
credito! — Receiver how sued— Civil Proce- 
dure Code (Act XJy of S. — 

Receiver appoinhd by another Court, if 
may be added as party by Courts of its own 
motion. 

Where, during the pendency of a suit for 
rent under the Bengal Toiifiiicy Act, a Receiver 
i was appointed in respect of the entire property 
I dt the defendants by another Court, and the 
I property for which the rent was claimed vested 
in him. 

Held, that the Receiver was a necessary party 
to^ho suit, and if ho was not added with the 
permission of the Court which appointe.d him, 
the suit was liable to be dismissed. 

The appointment of a Receiver does not of 
itself debar a creditor of the person, over 
whose estate the Receiver has been appointed, 
from suing for his claim, provided that such suit 
docs not in any way interfere with the posses- 
sion or jurisdiction of the Court appointing the 
Receiver. 

But where property in the hand of the 
Receiver is intended to be affcjptcd by the re- 
sult of the litigation, the Receiver ais a proper 
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Recelvep— 

and noccswiry party to Kuch suit, by way of 
addition to and not in substitution for tho 

parties primarily responsible (o). 

« 

Where the plaintiffs refused to add tho 
Receiver as a party with leave of the Court 
appointing him, although they had notice of 
sfich appointment. 

lleld^ that tho Court was not bound, nor 
was it competent to it, to add tbe'Uocciver as 
a {inrty, of its own motion, under S. 3‘i, Civ. 
l*ro. Code, as tho leave of the (Jourt appointing 
tho Receiver was essoiitial. 

Hut, as tho point raised was of some novelty, 
and as a fresh suit by tho plaintilTs might bo 
barred by limitation, tho High Court allowed 
tho planitilTs an (opportunity of continuing tho 
suit by taking sti’ps to niakt! tho Receiver a 
party, upon their paying all costs. Jotindra 
Nath Ghowdhury v. SarfaraJ Mia and 
othoPB, 14 C.W.N. (153 -(1 Ind. Cas. ‘24. 
MookioH.IKK andTKUNON, .I.J. 

Ilcfi'rcntrs 10 C. 1014 ; 1 1 C.L.J. 489 ; 

1 C. 40M ; ‘2(» 0. 157 -3 C.W.N. 90; 10 C.L.J. 
‘23 ; 31 C. 305 - --5 C L.J. ‘270, It. 

(5; Appoiniiiifiit nf permnneni Receiver — Suit 
bu ne.rt reeersumer — dross inismatiagemeni 
and malversation hj/ widow — Surplus 
income paid to tridow for her life. 

Wheni a suit was brought by tho next 
reversioner to remove the widow from tho 
management of tho estate, and to appoint a 
Receiver on account of gross mismanagement 
and malvc’r.satiou by her, and it was proved to 
the satisfaction of the Court that tho estate 
which was worth over a lakh of rupees has 
shrunk to a little over Ks. ‘20,000, th.it thp 
widow never concerned herself with the 
management of the estate, and never enquired 
whether the expenditure wms out of tho capital 
or out of the income of the estate, that the | 
managenuMit of tho estate was left entirely Hn 
the hands of strangers who were misappropriat- 
ing tho monies, and that the widow was 
contracting debts not valid, and binding on 
tho reversioners, held that under the circum- 
stances uf the case, it is unsafe to leave the 
estate ill the hands of tho widow’, that it is 
necc.ssary in tho intere.^ts of the reversioner 
that a Receiver should he appointed for the 
proper management of tho estate, and that, 
the widow not having been proved they have 
acted with an>; intention to defraud, was 
entitled to feie paid the surplus income for her 


Receiver — ( Continued ) . 

life. GuruvaChetty V. Ragammal, 8 M.L* 

T. 189 = 7 Ind. Cas. 534. 

SankauanNaiu, .1. 

(5-a) Heceiver — Vartjj — IVlien Iteceiver is a 
necessarp party— Suit against Receiver — 
Permission of Courts whether condition 
precedent. 

Where property in the hands of U Receiver is 
intended to be affected by the result of tho liti- 
gation, the Receiver is a proper arid necessary 
party to the suit (n). 

The con.scnt of the Court to an action against 
a Receiver appointed by tho Couyt is not a 
condition precedent to the right of the party to 
sue, and the omission can bo rectified by a 
HitbsequeMt application for leavf to continue an 
action brought without such permission ib). 

Whore, therefore, a suit hi^s been brought 
against a Receiver without the permission of 
the Court appointing him, it is open to the 
Court in which the suit ha.s been brought to 
allow tho plaintiff an opportunity t6'‘obtain the 
necessary leave and then to continue tho suit. 
Baiiku Behary Dey v. Harendra Nath 
Mukerjee, 8 Ind. Cas. 1. 

^lOOKKHJHH and TlOlJNON, JJ. 

References C> Tnd. Cas. ‘214; 14 C.W. 

N. 053, F.; 10 C. 1014 ; f C.W.N,. 15 ; 5 C.W. 
N. ‘27, n. ib) 3‘2 C. 270 ; 9 C.W.N. ‘247, diss. 

((i) Directions to, if appealable. See ClV. 
ruo. CODK (1908), No. 117, 14 C.W.N. 183. 

(7) Grounds for appointment of Sec CiV. 

Pho. CODIO (1908), Nos. 144 and 145, 14 C.W. 

N. 248 and 14 C.W.N. ‘25‘2. 

1 . c 

(8) Suit on legal or equitable mortgage — 
Interest in a;’re!irs and property insufficient to 
pay eh.argo.s or incumjirances thereon- -Juris- 
diction of the Court to appoint a — Principle of 
appointment. See CIV. PRO. CODF. (1908), 
No. 143, 5L.H.R. 135. 

(9) Report recommending appointment of a 
— Order refusing to make tho appointment — 
Appeal. SeoCiV. PRO.CodK (1882), No. 199, 
20 M.L.J. 78. 

(10) Accretions to property if vest in. See 
ACCRKTION, No. 1, 14 C.W.N. 08 1. 

(11) Appointment of, when .allowed — Appeal 
from order refusing to appoint. See ClV. I*liO. 
CODE (1908), No. 148, 53 P.W.R. 1910. 

(12) — appointed to take possession — Whether 
bound to take out certificate. See ACT VII OF 
1889 (Succession Certificate), No. i, 6 
Ind. Cas. 41G. 
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Receiver— (C'oncZ?^r?^ri) . 

(13) Examination of account of — Interlocu- 

tory order— Appeal — Duticn of mortgagee as. 
Soe M0UT0A(}K (GKNj^U Vli), No. 24, Hind. 
Gas. 323. ^ • 

(14) '-\vbon may bo* appointed. See CiV. 
PRO. CODE (1903), No. 140, 7 Tnd. Cas. 344. 

( 15 ) Rout suit by — ^I.iintaiiiability. SooACT 
VIII OF 18815 (HEN(tVTi TENANtnO, No. 11, 7 
Irid. (3aR. 7G1 . 

Recitals. 

Value of. See CONTUAc.T ACT, Nr>. r. 7 
M.L.T. 81. 

Reciting. 

( 1 ) Ej^clusivc rinht of - . Soo INJUNCTION, 
No. I, 7 Ind. Cas. 

Reclamation lease. 

Partial cviotimi —Applicability of doctrine of 
suspension of entire rent to case of. See 
Landlord ANT) Tenant, No. 20, li C.L.J. 
591. • 

Record. 

Lost —Burnt •“Rec('nstruction of lost record 
— Exocaition of decree. See EXE(UJTI0N OF 
’ DPTCUEE, No. 7, U C.Tj.J. 243. 

Record-of-rights. 

Siiit for cl^rrectinn or alteration of— Main- 
tainability. See Acrr VTir OF 1895 (liKNtJ VL 
Tenancy), No. 27, 5 Ind. (-as. 2(10. 

Recovery of Arrears of Land Revenue Act, 

See ACT VTI OF IHfiS (13KNOA1.). 

Reference. ^ * • 

Decree not final— No reference lies — Court’s 
power. Soo OIV. ruo. COUK (ISt^), No. 229. 
5 Tnd. Cas. 5H4. • 

Refund. 

Suit by auction-purchaser for, of purchase 
money on failure of con.siiltjration — Maintain-' 
ability. See EXECUTION SALK, No. 3, 12 
Bom. L.R. 723. 

Registration. 

(1) Registered mortgage— 'Prior oral mortgage 
—-Priority^Notice— Mortgage before S, 59, 
Transfer of Property Act, 

A registered mortgage does n^t take priority 
over an earlier valid oral mortgage of the same 
property, made when S. 59, Transfer of Property 
Acti wa.s not in force at the place whore the 
property is situated, if the second mortgagee 
had actual notice of the oral mortgage at the 


} Registration— (Con/inwrd). 

I time when the registered mortgage was made, 
Arunachellum Chetty v. Pcria Curpen 
Chetty, 5 B.L.R. 181. 

Pox, C.J., Bell AND Moore, jj. 

nifereiices:—V.n 1900. p. 199 ; 10 M. 148 ; 
Printed Judgments, Bom. II.C. 1890, p, 77ft; 
13 (!. 70; 19 A. 1 45, P. ; 115 P.R. 1890, p. 353, 
Dm.; 10 C. 250 ; 4 L.B.R. 20 ; 10 :M.I.A. 220 ; 
Will • and TJudor, Vol, 2. p. 175, 7th Ed., R. 

(2) Agreement registratain of which is com- 
pulsory, embodied in a petition of Compro- 
mise— A greenunit conferring right of pre- 
emption - Comjn omise filed before n Revenue 
Court, 

7/t'///, that an agreement conferring aright 
.4 .'rc-emption, the registration of which i.s 
compulsory, is not exempted from the opera- 
tion ct( the Ilcgislration law, on account of its 
being embodied in a petition of compromise 
tiled in a mutation proceeding before a Revenue 
Court. Kamta Prasad v. Sewak Ram, 13 
O.C.211. 

riiiOTT, j.(;. 

References:- 4 O.C. 78 ; 32 A. 200 ; 10 () C. 
49, R, 

(3) RirC' meaning of — Tiirt deed for less 

than hs. 100 —Uegisti ation — Sale of under- 
proprietnry rights — Traii'^fer of J^ropeiiy 
Act (IV of S. Rffi — Reservation of 

annual rent or lagan snrkari — Lease. 

The (lucstion wa.s wether a birt deed of which 
the coiisidcrrition was less than Rs. 100 and 
which reserved a fixed annual rent was valid 
without registration. 

IJelfl, that such a deed really implied a grant 
for money paid for under-proprietary rights by 
jf superior proprietor in favor of the birt holder, 
and should, therefore, be treated as a sale-deed, 
and not as a lease, and did not therefore, 
require registration (a), 

pirl generally implies an under-proprietary 
right. It is cession under which a superior 
i proprietor parts with a certain portion of his 
I proprietary rights either for money paid or for 
religious purposes. Ram Autar v. Drigpal, 8 
Ind. Cas. 725. 

CHAMIRR, J.C. and EVANS, A.J.C. 

References:— (a) 1 O.C. 124 : 4 O.C. 31 ; 8 
O.C. 121 ; 10 O.C. 318 ; 6 C.L.J. 093 ; 11 C.W. 
N. 913 ; 9 Bom. L.R. 861 ; 17 M.L. J. 400 ; 4 
A.L.J. 737; 2 M.L.T. 102 ; 29 A. 708, R. 

(4) Suit for specific performance^ of contract 
— Unregistered document embodying terms of 
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Re|{istratlon — ( . 

contract — Admissibility in evidence. SceKvi- 
DENCEACT(MyHOUE).No. 1, 16 M.C.C.R. 216. 

(6) — »8 notice — Extension of doctrine. Sec 
TttANKFEU OP PUOPEKTY ACT, No. 63, 12 
Bom. L.R. 640. 

. ( 6 ) Patta tendered to and refused by tenant 
—whether a lease*. Sec TRANHPEK OP Pro- 
PEKTY ACT, No. 74-n, 8 M.L.T. 371. 

(7) Reclamation lease granted for removal of 
jungle*— Registration. See TRANSFER OF PRO- 
PERTY ACT, No. SI, 7 Irid. Cas. 804. 

(8) Possession of title-deeds — Prior incum- 
brancer — dross ncglieiicci. See TRANSFER OP’ 
Property act, No. 54-a, 7 Ind. Cas. 810. 

(9) Registration — Arrangement by Ics.seo to 
share profits with str.inger — Whether necessary 
to be embodied in registered document. Sec 
Transfer of 1‘roperty act, No. 60, 7 
M.L.T. 416. 

Registration Act (1877). 

(1) Ss, 3, 17— Future rents - 'Any other 
benefit to arise out of land ” —Mortgage 
of future rents of value of over Hs. 100 — 
R nether reguircs registration — Position of 
mortgagee who had taken an unregistered 
document —Tt espasser. 

Future rents payable in respect of lands are 
“ berietits to arise out of land”; with in the 
meaning of S. 3, Registration Act. 

A mortgage of future rents, upwards of one 
hundred rupees in value, can ho encctcd only 
by a registered instruments. Therefore, a mort- 
gagee of such rents, under an unregistered 
document, is liable to ho evicted as a tres- 
passer, and the docuirieiit cannot bo received in 
evidence. Mangalasamy Devar v. SubbiaCi 
Pillay, 0 Ind. Cas. 601 8 M.d.T. 61. 

Benson and Krishnaswami Iyer, jj. 

References:—^! A. 402; A.W.N. (1605), 48 ; 2 ^ 
A.L.J. 208 ; 27 A. 604 ; A.W.N. (1905), 100; 2 * 
A.L.J.‘ 062 ; 16 B. 003 ; 13 C. 202 ; 10 A, 133 ; 
19 Ch. J). 312 ; 61 L.J. Ch. 11 ; 46 L.T. 607 ; 
.30 W.R. 70 ; 10 Il.L.C. 191 ; 33 L.J. Ch. 192 ; 

6 Jur. (N.8.) 213 ; 7 B.T. 172 ; 11 W.R. 171, 

R, 

(1-a) Ss. 3, 17 (</) 19 — Lease — Agreement to 
lease — Registration — Admissibility^ in a 
suit for specific performance — Transfer of 
Property Act^ S. 4 — IVusts Act. S. 91. 

An agreement in writing to grant a lease, 
which requires Vogistration, cannot bo reoeivod 
in evidence in a suit for specific performance o 


Registration Act (1877) — (Continued). 
such agreement, whether possession was or was 
not granted in pursuance of the agreement (a). 

S. 49 of the Registration Act consists of two 
parts. It provides fii^st **|that no document, 
required by S. 17 to be* registered, shall afifect 
any immoveable property comprised therein.** 
The second part of the sections says that such a 
document “shall not be received >ii' evidence of 
any transaction afTccting such property,’* i.e., 
the immoveable property comprised therein. 
As regards the immoveable property, other than 
that comprised in the instrument or a transac- 
tion in respect thereof, the section contains no 
prohibition against the admissibility of the 
instrument. The two parts of the section deal 
with diflerent subjects. The first part pre- 
supposes that the document itself i‘'. the trans- 
action or thomodo in which it is carried out. The 
second part relates to cases where the document 
itself Js not the transaction, but is only the re- 
cord of a transaction, or being itself a transaction 
contains a reference to or a recital of another 
transaction which affects the immoveable 
property comprised therein. Narayanan 
Chetty V. Muthiah Servai, 8 Jnd. Gas. 520. 
White, c j. and Krishnaswami aiyar, 

j. 

References (a) 17 M. (P.B.) 456, F. ; 17 M. 
L.J. 218, overruled ; I M.W.N. 4^6 ; 7 M.L.T. 
278 ; 6 Ind. Cas. 616, A; S.A. No. 973 of 1904; 
14 C.W.N. G5 ; 5 Ind. Gas. 38, diss. 

(2) S, 17 — Dowl — heasecn’ agreement to lease 
— Varying rent - Registration. 

In considering whether a do/rf is compulsorily 
registrable •• r not,‘thc questiru to be decided 
is whether it embodies a special agreement 
between thd parties. If it does, it requires 
registration, if it does uot, registration is not 
Doodod (a). 

Where, as in this case, the dowl (a memo- 
,randum showing ,^.he rents payable by the 
tenants, bearing their signature) merely evi- 
dences that there has been a commutation 
of rent, that th rent which was previously 
payable partly in kind and partly in cash 
would henceforth be paid in cash, it is not an 
instrument relating to an interest in immove- 
able property and does not require registration 
(6). Kara Prasad Das v. Ram Narain Chow- 
dhury, 11 G.L\J. 22 = 2 Ind. Cas. 89. 
MOOKERJEE and COXE, JJ. 

References : — (a) 3 0. 322 ; 7 G. 703 ; 7 0. 
717, considered ; 24 C. 20; 22 M. 217, F. ; 5 C. 
864, Cons, and Appl. 
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Registration Act (1877) — (Contimied) , 

(3) S, 17^Unre(fistered deed of partition, 
evidifniiary value of suit based on unregister- 
ed docwnent in admissible in evidence, effect 
of admission of defeisdants. 

It is no doubt the policy of the Lcgislaturo 
that all documents affecting immoveable pro- 
perty should bo registered. Documents, to be 
admitted in^videiicG of any transaction affect- 
ing immoveable properties, require registration. 
An unregistered deed of partition is not ad- 
missible in evidence to prove the transaction in 
so far as it affects the immoveable propor<ies 
divided among the parties, but it is admissible 
to prove that the co-parccnors therein referred 
to have become divided members. 

Such document is also admissible to prove 
the arrangement come to regarding moveables 
(a). 

Tho admissioTiR of the <lofend.kMtH do not 
make an unregistered document admissible as 
evidence in so far as the iinmovoabh* property 
is concerrKid, nor can secondary evidence be 
given of its contents, but yet a decree may bo 
gifon on the admission of tho defendants (6). 
S. A. Subram&nia Iyer v. Savitri Ammal. 

.4 M.L.T. 364r=19 M.L.J. 228. 

S.\NKAH.\N NAIU and PiNHHV, J.T, 

licferences: — (a) 16 M. 330, h\ (b) 3 M.ll. 
C. R. 342, 

(4) S. 17— Assignment of hypotlu'cat ion bond 
— Bond originally for Rs. 50, hut assigned 
for Rs. 176 — W^IiPtbcr registration is neces- 
S(t) y. 

Whore a hypothecation bond for Rs. 50 was 
assigned for I7G, thi!! intoj^st having 

accumulated. 

Held that the assignment requrt’cs registra- 
tion to operate ns a trar^fer of tho hypotheca- 
tion. Ramaswami Chetty v. Pavadai Sam- 
ban, 7 M.L.T. 379 - - 5 Ind. Cas. 862. 

BFJNSON and KltlSHNA^WAMI AIYAK, 

(5) <S. 17 — Practice — Pleadings — Ground not 
raised in loivcr Courts or in memorandum 
of appeal, but raised for the first time in 
arguments in Chief Court, disalloired — Reg- 
istration Act (III of 1877), S. 17— Record 
of occurrences which happened at a public 
meeting, in the course of which the 
plaintiff made certain admissions dis- 
claimers and promises regarding immiwe- 
able property, not liable to registratimi — 
Evidence — Contract Act (IX of 1872), S. 20 
— Agreement come to under mistake of fact 
void — Oonsidei'ation — Compromise. 


; Registration Act (1877 f--(Continued), 

A point, not raised in either of the lower 
Courts or in tho grounds of appeal, cannot be 
allowed to be raised for the first time in 
i arguments in the Chief Court. 

A document which purpoitsto be merely a 
’ record of occurrences, which are said to baVe 
happened at a public meeting in tho course of 
which the plaintiff made certain admissions. 

‘ discLi mors and promises, is not one purport- 
; ing to create or declare a right, and, therefore, 

■ need not bo registered (a), • 

An agreement which recites as a fact that a 
will was executed, while really no such will 
' was executed, is come to under a mistake of 
• fact common to all the parties, and, therefore, 
j void under S. 20 of the Contract Act. 

A bona fide compromise of a real claim is a 
good consideration, whether tho claim would 
have been successful or not (b). Pahu Lai Y 
Davlat Ram, fi Ind. Pas. (>51 -47 P.W.R. 
1910. 

Shah Din and Williams, j.i. 

Re/ere?ices .’-fa) 51 P.R. 1898 ; 48 P.R. 
1905 ; 30 P.L.R. 1905, followed. (6) 32 Ch, 2r)(> ; 
55L..T. Ch. 801 ; 54 L.T. 5S2 ; 34 W.R. fiGD 
and 17 15. 457, R. 

(G) S. 17, proviso — Meaning of the proviso — 
Rjcemption of leases for a term and reserv- 
ing an annual rent. 

The meaning of tho proviso to S. 17 of the 
Indian Registration Act, exempting from the 
operation of tho section leases for .a term and 
reserving an annual rent, is that tho exemption 
extends to leases whoso term does not exceed 
live years and tho annual rent Rs. 50, so that 
unless the lease reserves an .innual rent the 
proviso will not apply to it. Yenkatasawmy 
Chetti V. Suppa Pillai, 4 Tnd. Gas. 303 = 7 M. 

, L.T. 30. 

1' MILLER, .1. 

• 

! (7) S. 17 — Orant of assessment- Coasidora- 

1 tion in shape of services rendered — Sale — Gift, 
j See Transfer of Property Act, No. 37. 12 
' Bom. L.R. 9. 

(8) 8. 17 —Usufructuary mortgage below 

Rs. 100 — Proof of debt — Admissibility in evi- 
dence. See Mortgage (Usufructuary), 
No. 1, 7 A.L.J.71. 

(9) 8. 17 — Kndorsemont on mortgage — Non- 
oxtinction of mortgage — Compulsorily registra- 
tion. See MORTGAGE (GENElfAL)^, No. 23, 11 
C.L.J. 661. 
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Registration Act (1877)— (Coniimteci). 


Registration Act {iSll) — {Continued). 

(10) S. 17 - Rngistration of dnml of Dowc 
vvhciin ccossary. So^ Cl/STOMS (IHlNJ.AH — 
ALIKNATIONI, No. 10, 71 P.W.R. 1010. 

I 

(11) S. 17 — Loase for fi months --R%Mstratior 
who^hcr noocs.sary — KviiU*ntiary valiio. Sc 
L/*:.\S1':, No. H, aO^r.Ti.J. 

(12) S. 17— Iminoveablc property— Valiu 
not shown to bo (‘xci*oding Rs. 100 — Docuincn 
nioroly admitting antoccdcMit right. See 
SH.VMIIiAT, Np 5, 01 P.Tj.R. 1010. 

(12-o) S- 17. See No. 1, siiprn. 

(i:i) S. 17 (c) 1 Iccoipt for money pnid prior 

to sale -Registr.ttion. See PKM-KMI*T10N, 
No. 51 IMi.R. 1910. 

(i:i-o) S. 17 (d). Sen No. l-o, supnu 

(11) Ss» tl) —Coiuprmnise recotulittg con- 
tract of pre-emption — Not embodied in 
decree — Nit admissible without registra- 
tion, 

A Sulalinnvia filed in a suit, in so f.ir as it 
purports to create a right of pre-emption, is a 
transaction alTceting iminoveablo property, 
and as such retiuires registration. Where such 
a document was not registered, no evidence of 
its contents could be given to establish a claim 
of pre-emption. Kashi Kunbi v. Sumer Kunbi, 

7 A.L..r. 200-32 A. 200 --5 tnd. Cas. 234. 

Stanley, o.j. and K xuamat Ki sain, 

. 1 . 

(15) 5s'. 17, Document com nuharit If reg- 
istrable, retfistered bit mistake in Book / 
— Mistake not to nfTect parties — Document 
to be treated as propcrtif registered — Kn- 
dorsemeiit releasiiK/ mnitgaiicd property for 
a cash consideration — Kndorsements need 
registration. 

A release, whereby a fithcr relinquished his 
share in the immoveable and moveable property 
in favour <jf his son, was presented for rogistna- 
tion. The document contained no description 
of the property released, but it was capable of 
identification. The release was accepted by 
the Registrar and registered not in Book 1 but 
in Book TV, that is to .say, not in the book kept 
for the registration of documents compulsorily 
registrable under 8. 17 of the Registration Act. 

Held, that the release must be considered as 
having been duly registered ; sineo, the error of 
the Registrar in registering the document in a 
wrong book shoifld not be allowed to prejudice 
the parties. 


At the back of a deed of conveyance, an 
endorsement was made by the mortgagee that 
the property covered by the conveyance was 
released in consideration of the payment by 
the mortgagor of a sum of money. The endorse- 
ment was not registered : 

Held that, in view of the provisions of S. 49 
of the Registration Act, 1877, the (vndorsement 
was not admissible in evidence of cither the 
redemption of the property or of the nature of 
the original transaction between the parties. 
Parasharampant Sadashivpant v. Rama 
Yellappa Lakundi, 11 Bom. L.R. 1321-= 34 B. 
202 . 

Scott, c.j. and Batchelor, j. 

Ilefereace (1892) P. J. 5, D. 

(10) S. 17, els. (5) mid (1) Agrech.ent to 
partition — Award creating/: or declaring 
title to immoveable property — Whether com- 
puhorily registrable. 

Neither an agreement to effect a^ partition, 
nor an award of arbitrators, though creating 
or declaring title to immoveable property, is 
compulsorily registrable. Tarakanta Ohose 
Y. Rai Kishori Ghose, 6 Tnd. Gas. 301. 
Mookerjee and Carnditff, jj. 

(17) S. 17 {b) {c)- -Registration — Sale-deed— 
Receipt, 

Held, that a document of the following de- 
scription is not a sale-deed falling within the 
purview of cl. {b), but docs fall under cl. (c) of 
S. 17 of Act Til of 1877 (now Act XVT of 1908) 
and is compulsorily registrable: ' hai karki 
mr-i-bai kii^ hnvtm yeh chan^ haruf batnur 
rasid ke Hkh diye hain ke snnad ho.' Ram 
Ghand y. Chrtar Singh, 67 P.W.R. 1910. 

Shah J)in, j. 

Rcjercnce:—G. 18 P.R. 1889, ii. 

(18) Ss. 17 (6), 49 — Tlccd effecting or declar- 
hg partition “Regisi ration. See PARTITION, 

No. 10, 0 Ind. Cas. 310. 

(19) S. 17. cl. (d), proviso — Lease — No7i- 
reservation of annual rent— Lease for a 
term less than jive years — Registration, 
nhether 7iccessary, 

The proviso to cl. (d) of the S. 17 of the 
Registration Act requires two conditions for 
xemption from' registration. One of them is 
rhat the term does not exceed five year.s. The 
•ther is that the annual rent reserved docs not 
xceod Rs. 60. This latter condition does not 
mean that there should be an annual rent 
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Regittratlon Act [mi)— (Continued), 
reserved and that it should not also exceed 
Bs. 50. .It only means that, if an annual rent 
is reserved, it should not exceed Rs. 50 (a). 

Qtupre : — Whether, in^ lease where the term 
is for a period lesf than five years, and one 
consolidated rent, say, a thousand rupees, can 
it be said that, because there is no annual rent, 
the annua^ rent reserved does not exceed 

• Rs. 50. A. Yenkatasawmy Chetty v. Suppa 
Filial, 6 Ind. Cas. 382-^8 M.L.T. 103. 

Sankauan Naiu and Khishnaswamy 

AlYAU, JJ. 

Ileferenqfs : — (a) 4 M. 38 ; 24 M. 421 ; 27 M. 
43, Ji, 

(20) €. 17, els. (d) and [h) —Lease — Docu- 
ment creating right to obtain other docu- 
ment. 

A document Cy which no immediate interest 
is created — there is no present doiiiiso— and 
which is merely an agreement to create a lease 
on a future day, the terms of which are to be 
defined by documents to be executed afterwards, 
i* not a lease, and does not fall under cl. 
(d) of S. 17,* Registration Act, but is a 

• document creating right to obtain another 
document within cl. (/t) of S. 17, and is not 
compulsorily registrable. Panohanan Basu 
V. Chandi Bharan Nisra, f3 Ind. Cas. 443. 

JENKINS, C.J., and DJHS, J. 

(21) S, 28 — Registration -Mortgage-bond — , 
Inclusion of property to which mortgagor i 
has no title — Reffi.stration not invalid — ! 
Mortgage-decree — Interest after decree — 
Discretion ^of Court — lnte%jerence by 

appellate Court. 

Where an item of property, to which the 
mortgagor has no title, is included in a mort- 
gage-bond, that circumstance is not sufficient 
to justify a Court in holding that, in fact, there 
is no such property covered*by the deed situated T 
within the jurisdiction of the Sub-Bogistrar 
as would give that officer power under the law 
to register the bond, and that the registration 
is invalid (a). 

The allowance of interest after the date of 
the decree is a matter of discretion with the 
Court ; and if the Court has allowed interest 
at six per cent, per annum andinot at the bond 
rate, after the expiry of the period for payment 
of the money, it is not right for the Court of 
appeal to interfere without good and sufficient 
reasons. Broja Oopal Mookherjee y. Ablnaih 


RegUtratlon Act [iSTI)— (Continued). 

Chandra Bliwai, 5 lud. Cas. 127 <=14 C.W.N. 

532. 

Brett and Shark- ud-din, jj. 

I References (a) 18 C. 65fi! 16 I.A. 12; 11 
j A.136, R. 

! (22) S. 28 — Registration at .a place wher% a 

' portion only of the property is situate— 
Validity of registration at a place where 
t he property found not to belong to the e.recu- 
tant situate— Fraudulent transfer— Trans^ 

. fer of Property Act [IV of 1882), S, 53— 
Consideration not a necessary test of bona 
i fides — Creditors^ deed executed in order to 

' defraud — Intention to defraud makes whole 

! deed inoperative. 

1 Tudor the Registration Act, it is not the 
I duty of a registering officer to inquire into the 
i title of the person registering the document, 
i The fact that the deed relates to a property 
: situate within the jurisdiction of the rogister- 
’ ing officer is enough to give him jurisdiction, 

, and the validity of the document on the ground 
* of registration cannot be questioned on the 
basis that the executant had no title to the 
; property situate within the jurisdiction of the 
registering officer. 

Whore a transaction is found to have been 
cfTcctod with tho object of preventing the pro- 
perty from being made available for the claims 
of the outside creditors, the transaction, even 
if with consideration, cannot be upheld. The 
deed, being merely a colourable transaction, 
cannot bo treated as a gciiuiiio document, evon 
if a portion of the consideration had been found 
to have been paid. The deed must, therefore, 
be set aside in its entirety (n). 

Tn order to ascertain whether a transaction 
IS fraudulent or not, we must look to the 
dominant or principal motive of the transferee. 
Janki Bibl v. BiBheshar Nath, 7 Ind. Gas. 
614. 

• Evans, o.j.c. and Lindsay, a.j.c. 

References: — 24 0, 825; 1 C.W.N. *665 ; 34 
C. 999; 6 C.L.J. 410; 11 O.W.N. 889; 26 B. 
202.. F.\ 35 C. 1051 ; 7 C.L.J. 686; 12 O.W.N. 
761, D. 

(23) S. 33— Power of attorney — Not executed 
before the Sub-Registrar — Authenticatum — 
Presentation of document by the atUrmey — 
Validity of such presentation. 

A purda7iashin lady executed a power of 
attorney and signed it before its presentation to 
the Sub-Bogistrar. The Sub-Reg:«trar went to 
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Registration Act {XVll)— (Concluded), 
her house, Hatiflfied himself that she had volun- 
tarily executed it and anthentieated the docu- 
ment by a eertifieato to the ofTect that he had 
so satisfied liiniKolf. Held that the require- 
ments of S. 33, Registration Act, wore carried 
out. 

'tlcld, further the presentation of a mortgage- 
deed for registration by the agent, who acted 
under such a power of attorney, was a valid 
presentation. Chhuttan Lai v. Bhiam Parshad, 
7 A.L.J, lf)7-32 A. 179 3 Tiid. ('as. 700. 

STANI4|':Y,,C.J., and RANKR.II, .1. 

(23-o) S. 49. See Nos. lo, 14, 15 and 18, 
supra, 

(24) S'. 77 — Suit for dirertinn to register docu- 
ments — Scope of enguirg Issues — Kjc- 
cution Compliance irith ivqnirements of 
lain -Effect and binding nature oj the 
documents. 

In a suit for a decree directing the registra- 
tion of certain document.., the enquiry in ('ourt 
IS to be directed to two points only, namely, 
(1) whether the documents had been executed : 
and (2) whether certain requirements of the law 
as to presentation for registration in due time 
to the proper ofllicc, and in the manner gener- 
ally prescribed l)y the Registration Act, had boon 
complied with by the person presenting the 
documents for rogistiation (o). 

The defendant in such a suit may po.ssibly 
have good reasons why he shfuild not be bound 
by the docuinerits, but the law docs not allow 
him to advance such reasons in a suit under 
S. 77 of the Indian Registration .\tt. W. W. 
Broucke v. Rajah Shaheb Mohan Bikram 
Shah. M C.W.N. 12 5 Tnd, Gas. 2C. 

ClIlTTY, .1. 

References C- OHM (1897); 18 M. 255 

(1894) ; 29 All. 284 (1907), R. 

(25) S. 77— Suit for registration of document 
— Limitation — Limitation Act (XV of 1877), 
S. 5, whether applicable. 

The provisions of S. 5 of the Liimitation Act, 
1877, control the special rule of limitation in 
S. 77 of the Registration Act, 1877. 

Therefore, where the Court was closed on the 
.SOth day after the making of an order of refu- 
sal to register a doi'uincnt by the Registrar, and 
a suit under S. 77 of the Registration Act was 
brought on the next open day : Held, that 
the suit was within time. Ahad Baksh Molla 
V. Sheikh Babar AH, 5 Ind. Gas. 416. 
CllATTERJEE, J. 

References 910 ; 10. GL.R. 333, F, 


Registration Act (1908). 

(1) S. 49 — Unregistered document which is 
compulsorily registrable— How far admissible 
in evidence. See MAINTENANCE, No. 3, 7 
M.L.T. 278. 

Regulation XV of 1793'. . • 

S. 10 — Redeemed, meaning of— Jurisdic- 

tion of Court —Suit for redemption of 
mortgage and profits valued at less than 
Ss, 1,000 — Man si ff passing a decree for 
over a thousand rupees — Bengal, N.\V.J\ 
it- Assam Oil’ll Courts Act (XII of 1877), 
S. 10, 

S. 10 of Reg. W of 1793 means that, once 
a mortgage debt has been satisfied, by receipt 
of rents and profits, the mortgage is to be 
considered as satisfied and discharged. The 
word ** redeemed ” as used in the section was not 
used in the sense that the mortgage had been 
redeemed in the full sense of that word, that is, 
satisfied and possession given to the mortgagor. 
So long, therefore, as the property remains in 
the bands of the mortgagee, the mortgagor can 
bring a suit for redemption, even if ‘‘the mort- 
gage had boon satisfied over tw’elve years before 
suit. 

t 

The poeiiniary jurisdiction of a Court is, 
ordinarily speaking, determined by the value 
stated by the plaintiff in his plaint, .and such 
jurisdiction is not ousted by the Court finding 
that a decree for a sum exceeding the limits of 
its pecuniary jurisdiction should bo given to the 
plaintiff. Where a suit for redemption of a 
mortgage and recovery of rents and profits 
valued at less than a thousand rupees was 
brought in the Mnnsif’s Court, held that the 
Munsif could pass a' decree awa/'diug more than 
a thousand rupees to the plaintiff. Sudarshan 
Das ShashtrlV. Ram Prasad, 7 A.L.J. 963 ^7 
Ind. Cas. 386. 

STANLEY, C.J., ind RANEU.TI, J. 

References (n) 16 All. 286, F. ; 13 C.W.N. 
4\)3, Diss, 

Regulation XXY of 1802 (Madras). 

(1) S. 4 — Lands held rent -free on service tenure 
before permanent settlement— Whether lakhi- 
raj — PresumptUm — Right of Government 
to impose assessment thereon. 

From the fact that certain inams were granted 
by a zemindar before the permanent settlement 
as reward or emoluments for private services 
rendered to him, on condition that they should 
be held so long as the servioes continued to be 
rendered, no presumption can arise that the 
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Kegalation XXY of 1802 (Madras)— (Com M.). 
lands were at the permanent settlement exempt 
from the *pa\ men t of public revenue, and the 
burden is on the Government to show that they 
were hikhiraj at the^ettlfmont, so as to enable 
it to impose full assessment on the lands. 
Bree Rajah Yenkataran^ayya Appa Row 
Bahadur Zanoiadar y. Doranki Appalaraju. 
20M.L.J. 7‘4l8. 

* and Ml'NlU), .IJ. 

(186()) W.R. 121 ; 9 I. A. 104 
<121). 13 M.l.A. 438, 11. 

Regulation Y of 1804 (Madras). 

Debt due by ward — Acknowledf'iiient of 
liability by agent of Court of Wards — Effect. 
See LIMITATION ACT (1877), No. 21, G Ind. 
Cas. 407. 

Reg. XYII of 1806. 

(1) .sv 7 (tnd S — Moi bi/ iray of condi' 

tioiKiI sale 'J^\)reclosurcj> ro( 'oedintjs — Notu e 
— Jhfufds in — Deni md of interest that tms 
not due. I 

\ notice under Reg. XVTT of 1806 is not 
defective merely because it was is.suod by one of 

• the mortgagees, nor docs demand of interest 
more than the amount due render the notice 
invalid. Bawa Dalip Singh v. Bawa Jaimal 
■Singh, 131 EfL.R. 1010. 

RKID, C..T., and JOHNSTONE, .J. 

Ileferences : - 3 All. 653 ; .3 All. 182; 84 P.R. 
1882, /f. 

(2) S. 8, Sec M0RT(5\(IE (FouecLiOSURF.), 
No. 2, 6 Ind. Cas. G57. 

•» * • 

Regulation Yll of 1817 (Madras). 

(1) Ss. 2, 7, 8, 13 — Powers 8f Board of 
Revenue. Sec ACT V OF 188 4 (liOCAL BOARDS), 
No. 1, 8 M.L.T. 341. 

Regulation II of 1818. 

Resumption proceedings— Question whether*! 
lands are endowed or not — Adjudication not 
final nor foreign to enquiry. See DElJt’TTKR 
PrOI^KRTY, No. 1, 6 Ind. Cas. 26. 

Regulation III of 1818. 

Deportation under— Libel — Mitigation of 
damages. See LiliEL, No. 1, 14 G.W.N. 713. 

Regulation YIII of 1819 (Putni)! 

(1) S. 9 — Agreementof putnidar with stranger 
for purchase by latter and reconveyance to 
former — Legality — Contract Act (IX of 
1872), S. 23. 


Regulation YIll of 1819 (Putni) — (Concluded). 
I A contract- entered into by a putnidar with a 
j str.anger, stipulating that the Itattcr would pur- 
! chase tha putni which h.ad been advertised for 
I H.alo under Reg. VTTI of 1810, and rcconvcy it 
j to the putnidar receiving the amount of the 

* purchase-money with interest and a further 
j*sum in addition from him, is invalid under tliT; 
j provisions of S. 23 of the Contract Act, as 

being in contravention of the provisions of S. 0 
of the Piitni Kognlation. Mohan Lai Babii 
V. Udai Narain Bhadurl, 14 C.\y.N. 1031. 
CH.VTTER.TEE and UlCH.VRDSON, J.T. 

[ (2) S. 17 cl. (3) — Jlengnl Tenancy Aet(Vlll 

of S. tifi — Conflict between — Rent — 

First charge. 

S. 6.5 of the Bengal Tenancy Act cannot bo 
held to give to the landlord the first charge on 
the sale proceed.s of a putni mahnl. for arrears 
of rent due beyond those of the current year in 
which the sale took place or of the year which 
had expired, if the sale took place at the com- 
mencement of the following year, inasmuch as, 
under the provisions of S. 17 of Reg. VI 11 of 
1819, such autocedent balances arc expressly 
declared to be recoverable only as personal debts 
of the landlord (u). 

There is a conflict between S. 65 of the 
Bengal Tenancy Act and S. 17, cl. (3) of the 
Reg. VllI of 1819 (b). 

Where the arrc.irs of rent clAimcd are for 
balances due for periods prior to the current year, 
for which the arrears arc due when the sale is 
hold in the middle of the year, or prior to the 
year preceding if the sale be held at the com - 
mcuccmont of the following year, these balances 
must be treated as personal debts recoverable 
under tho ordinary procedure for recovery of 
debts, and not as rents recoverable under the 
provisions of the Tenancy T^aw, and in such a 
case, the provisions of S. 65 of the Bengal 

• Tenancy Act would not have any application. 

Jogonath v. Syed Mohi-ud-din Mirza, 6 Tnd. 
Cas, 371. • 

BRETT and SHARF-UD-DJN, J.I. 

References : — (a) 6 C.W.N. 794, distinguish- 
ed. (b) 6 C.W.N. 794, dissented from. 

Regulation YII of 1822. 

(1) W.ajib-ul-arz — Cess — Government sanction 

A wajib-ul-arz prepared under the authority 
of Reg. VII of 1822, contained a provision as to 
Chnnkidari cess ; 

Held, that, unless it was shown .that it was 
specially sanctioned by the Government, it was 
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Regulation Vll of \%^2-~{C(mchidcd). 

.an illof^al and unauthorised cess. Mahtab Oir 
Y. Ramzani. 8 Ind. Cas. G89. 

KNOX, J. 

(2) See PhE-EmpTION, No. 81, 7 A.L.J. 
1040. 

Reg. XI of 1825. 

*S'. 4— Possession, suit /or — Accretion — 

Holding oj Unant. 

The rule that, when it is once admitted that 
the plaintifE was the landlord, then priina 
facie all the land belonged to him and ho was 
entitled to possession of it till the contrary 
could bo proved by those who claimed some 
title to the land, is not applicable, when, on 
the plaintiff landlord's own showing, the state 
of things was such that the land would bo pre- 
sumed to fall under S. 4 of Reg. XT of 1825 
and to be an accretion of thejoteotthe defend- 
ant. Chowdhupy Mahadeo Perbhad v. 
Mathura Tanti, 11 C'.L.J. 148 -5 Ind. Cas. 
723. 

IIARINOTON and CHATTERJEE, JJ. 

Regulation II of 1827. 

(1) S. IL — Caste question — Stiit for declara- 
tion to he called the Ayya of lliremath — 
Use of name — Allegation of damages. 

The plaintiff sued to obtain a declaration 
that ho was entitled to the fees and privileges 
appertaining to the lliremath at Kamalapur 
by reason of his title to be called the Ayya of 
that Hiromath, and he asked for a perpetual 
injunction to restrain the defendants from 
using the name “Ay}a of Hircmath.” The 
first Court held that the suit was barred by 
S. 11 of Reg. II of 1827. On .appeal, the 
lower appellate Court held that the plaintiff 
was not entitled to the ofl'icc claimed by him. 
On second appeal, the plaintiff contended that 
his case fell within the principle that the un- 
authorised use of the name of one person by 
aiu)ther gave a cause of action to the forpier 
where the use was calculated to deceive and 
iiiHict pecuniary loss. 

Held, (i) That the question for determina- 
tion was whether any damages had been in- 
curred or not; but the plaint did not afford 
any clear indication that what was complained 
of was the user of a name by the defendant in 
a manner calculated to deceive any one. 

(2) That all that the plaintiff complained of 
was that the defendant had assumed a name 
to which the plaintiff alone had the exclusive 
right ; and Miat that assumption would enable, 


Regulation YII of 1827 — (Concluded), 
and had enabled, the defendant to attract to 
himself a large number of the plaintiff’s follow- 
ers, and thereby appropriated to himself fees, 
which would have gpne into his (plaintiff's) 
pockets. It was, therefore, a claim to a caste 
office or to enjoy certain privileges and honours 
at the hands of the members of a caste in 
virtue of that office. That was a ct^ste question ^ 
not cognizable by Civil Court (n). 

The law docs not recognize the absolute 
right of a person to a particular name to the 
extent of entitling him to prevent the assump- 
tion of that name by a stranger. The mere 
I assumption of a name which is the 'patronymic 
j of a family, by a stranger who has never before 
i been called by that name, whatever ttause of 
I annoyance it may be to a family, is a grievan- 
I cc for which law .affords no redress (hf. Oadl- 
j geya Adiveya Hlremath y. Biaaya Mallaya 
I Rapati, 12 Bom. L.R. 358 -^0 Ind. Cas. 519-^ 
34 B. 455. 

CHANDAVAUKAH and KNKJHT., J.J. 

, References : — (a) G Bom. 725, applied, fb} 
(18GU) L.R. 2 P.C. 130, F. . 

Reg. XYI of 1827. 

Ss. 19, 20 — Acquisition of larger interest 
j by the mortgagor after the date of the mortgage 
' — Rights of mortgagee. See ’ MORTGAGE 
I (General), No. 7, 12 Bom. L.R. 143. 

* Reg. II of 1877 (AJmere Land and Revenue). 

(1) S, 41 — Usufructuary mortgage -Proj^rie- 
tary rights, lasing or par tiny leith — Ex-pro- 
, prietary tennvt. 

) Per Richards, J. — \ usufructuary mortgagor, 
by placing Hiie usufructuary mortgagee in pos- 
session temporarily, lo'^oshis proprietary rights 
within tbcmcanincr of S. 41 of Reg. II of 1877 
of the Ajmcrc Code. The mortgagor, who be- 
fore the mortgage was and since the mortgage’ 
''remains, in cultivation of lands, is an occu- 
I pancy tenant in respect to those lands. 

Per Karama* Ilusain, J . — An owner of a 
holding, who makes a usufructuary mortgage 
of bis holding, does not lose or part with his 
, proprietary rights, either temporarily or perma- 
' nontly, within the meaning of Reg. II of 1877, 
of the Ajmcrc Code, and does not become an 
' exproprietary tenant of his khudkasht in that 
! land. 

Held, further, that, where a mortgagor in 
the mortgage-deed promises to make over pos- 
session of the mortgaged property, which is hia 
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Beg. II of 1877 (Ajmere Land and Re7enue) 

— (Coixcluded). 

AhudkaHht to the mortgagee, S. 41 of tho 
Ajmere Land and Revenue RegulatioiiH does 
not apply. Rules eg interpretation of statutes 
discussed. Neml Chand v. Ganeah, 7 A.L.J. 
370 * 6 Ind. Cas. 603. 

Richards and Karamat Husain, jj. 

^ Regulation til of 1879 (Aaaam Local Rates). 

(1) 5. dl7 — Rates payable by tenant^ amount 
of contract by tenant to pay in excess of 
maximum — Realisation in excess^ wliethcr 
(jives landlord any right. 

The maximum rate at present imposed under 
.S. 3 of the Assam Local Rates Regulation is 
one anno in the Rupee. And although a con- 
tract between the landlord and tenant for the 
latter to pay the full amount of local rate may 
•be justified, one ^o pay anything in excess of 
that maximum is not legal. 

A landlord cannot get a decree for rates at 
more than one anna in the Uupeo, even if fora 
long time hShad been realising more than that. 
Ugendra Nath Sen v. Kameswar Kolita, 5 
Ind. Gas. 30. « 

C.VSPKRH/. and Doss, J.I. 

Regulation Vlll of 1882. 

(1) Settlement from (iovernment — Rate of rent 
recorded^ Let ting lands to tenants — Rate 
of }ent. * 

Where a person takes settlement of land from 
Govarument at a certain rate which is recorded 
under Regulation Vlll of 1882, he i.s not bound 
by such rate but may let the land to tenants 
at any other rat^ that may* be afj^reed upon. 
Zemir Mandal y. Tarini Charan Singh, 11 G. 
L.J. 60 = 5 Ind. Cas. 290. • 

O’KINEAT.Y and GliPTA, JJ. 

Regulation Xf of 1882 (Bengal Government 
Indemnity). 

(1) S. 31— Representation— Entire estiito in • 
Collector’s rent-roll. See ACT XI OF 1859 
<REVENUE S.\LE LAW), No. 6, 12 C.L. J. 407. 

Regulation I of 1836 ( Assam Land Revenue). 

(1) S. 0, Rule 80 (i) of the Government Rules 
— Settlement of Imid, first apjdicaiit if enti- 
tled to — Jurisdiction of Civil Court. 

Rule 80, cl. (i) of tho rules framed under Re- 
gulation I of 1886 lays down a principlafor tho 
guidance of settlement officers, and docs not 
oonfer a right on the first applicant to a settle- 
ment. It directs that, in cases where settle- 
ment is not made with the first applicant, the 


Regulation I of 1886 ^Assam Land Revenue) 

j — [Concluded). 

; reasons therefor should be stated in writing. It 
i does not follow from this that if^hc rei^ons are 
I not recorded, the first applicant is enitled 
' to a settlement (a). 

. Under S. G (a) of the Regulation, no rig^t 
> to settlement arises merely by reason of the 
fact that the Plaintil! was the first applicant. 

. Ananda Klshore Sen v. Secretary of State 
I for India in Council, 14 C.W.N. 990 = 7 Ind. 
Cas. 90. 

WOODROFFE and RICHARDSON, JJ. 
References (a) 17 C. 819 (1H90), and 24 C. 
239 (1890), D. 

, Regulation Yll of 1894 (Mysore Land Acqui- 
sition). 

(1) S. ’j 4 — Appeal from au\n d— Jurisdiction. 
An appeal from an award made under the 
Regulation, lies to the Chief Court, even though 
the award may have been made by a Subordi- 
nate Judge (a). K. Srinivasaiyengar v. Put^ 
taroma, 15 M.C C.R. 252. 

Stanley Ismay, c.j. and Krishna 
RAO, J. 

Reference in) (189G) 23 Cal. 526, F. 

Regulation YU of 1901 (Mysore Succession 
Certificate). 

(1) S. 10-~Joint certificate — Right of the 
holder of the certificate. 

It is not open to a Court to grant a joint 
succession certificate to two or more persons, 
its duty being to determine, on a summary 
enquiry, which of the applicants has prxina 
facie the best title (a). 

Though, under S. 16 of Reg. VII of 1901, 
the debtor is precluded from questioning the 
right of the holder of the certificate to collect a 
subsisting debt, there is no objection to any 
other person contesting such right. Baheb 
• Peera v. D. Ninge Gowda, 15 M.C.C.R. 263. 

• ISMAY, C.J. and CHANDRASEKHARA 
AIYAR, OFFQ, j. • 

References:— [a) 1C A. 21; 15 B. G84, F. 

Re- hearing. 

(1) — of an application — J urisdiction of Courts. 
See ClV. PRO. Code (1908), No. 112, 37 C. 
259. 

Release. 

(1) Release, conditional upon future event — 
Validity — Agreeing to release, whether a mere 
contract. See CONTRACT ACT, •No. 32, 7 M.L. 
T. 392. 
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'RtX^Me—iConcludcd), 

(2) — o£ one wrongdoer— Effect — Applicability 
of doctrine -Splitting up claims— Joint decree, 
if can 1)0 passed. See MKSNK I’HOFITS, No. 1, 

11 C.L.J. 503. ‘ 

Beliefi. I 

When, are cumulative and not alternative. . ! 
See (iUAUDIAX AND MiXOU, No. 7, 8G P.VV.K. ' 
1010. j 

Religious Assembly. | 

(1) lJujh pru-st — licnioval from office — FAec- ! 
lion — Voters^ (lUdlifiratiniis of —Meetiiuj^ | 
notice of — Quoi um — Majority, how deter- | 
mined. j 

'I’o validate the removal of a high priest from i 
his ollice by a majority of a religious brother- i 
hood, it is necessary, first, to ascertain the j 
voters iind their qualifications, secondly, to | 
determine whether stops have been taken to j 
enable the brotherhood to express their decision | 
and, thirdly, to determine whether a majority j 
have expressed their wish in favour of removal, j 

The qualilicaLions of voters may depend upon | 
membership of the brotherhood, ago, sox, and 
residence. A question may also arise whether 
a member or a family is the unit for this 
purpose. 

In order that the decision of members 
a.sscmblcd at a meeting may be operative, it 
must have been convened after suflicieiit notice 
and due proclamation. 

The decision of the majority must be dctcr- 
uiiiiod by reference to votes given at the 
meeting and cannot bo made to depend upon 
views indicated subsequently in the course of a 
suit brought to contest the validity of the 
removal. 

Whether a quorum is necessary to legalise the 
decision of the meeting must depend upon the 
custom of the brotherhood, in the absence of 
statutory provision or express direction in that 
behalf by the founder. Juro Ram Daa- v. 
GobindL Deb Misra, 12 C.L J. 497. 

^lOOKKH.iiiK and Doss. .JJ. 

Religious endowment. 

(1) Trust property — Shebait /ai/in (7 fn 

7inte a successor — Who should manage — 
Adn’fse possession — Pleadings and proof, 
variance between— Test — Ai'rnngement au- 
thorising joint management, if operative^ 

The devolution of the trust upon the death 
or default of each trustee depends upon the 
terms upoU which it was created or the usage 


Religioai endowment— (Confhmed). 

of the particular institution whore no express 

trust deed exists (a). 

Whore the worship of an idol is founded, the- 
office of shebait is v^stediin the heirs of tho 
founders in default of evidence to show that 
he has dispo.scd it of, otherwise (5). 

Hence where a shebait appointed by the 
founder fails to nominate a successor in accord- 
ance with the conditions or usage of the 
endowment, the management reverts to the 
representatives of the founder, even though the 
endowment has assumed a public character 
(c). 

The right of a person lawfully entitled to the 
office of a shebait may be extinguished by 
adverse possession (iZ). 

A plaintiff is not entitled to succeed on a 
ca.se not to be found in the jileadings nor in- 
volved in or consistent with the case thereby 
made (e). 

On the other hand, even if tfne plaintiff 
should mistake the relief to which ho is puo 
titled in his special prayer, the Court may 
j afford him the relief to which ho has a right 
I under the prayer for general relief, provided it 
I is such a relief as is conformable to the case 
! made in the plaint if). 

I I’ho test in each case is, whether the relief 
sought may bo granted upon the facts stated 
in the pbaint and established by the evidence 
1 and whether the variiineo, if any, between the 
I pleading and proof will take the defendant 
' unfairly by surprise. 

I I 

I Qtuere . — Whether any arrangement made 

I by a slielxii} authnrisinf; two persona to hold 
the ofhoe jointly is operative in law. Bital 
Dm Babaji y. Prot'ap Chandra Sarma, 11 
C.L.J. 2 = 3 Ind. -as. 408. 

MOOKEHJliE and VINCENT, JJ. 

References:— {a) 11 M.I.C. 40.5 (128) ; 8 W. 
R. tP.C.) 25; 1 1.A. 209; lOI.A. 32; 9 C. 760; 11 
I.A. 94 (105) ; 10 C. 901. R. (6) 17 C. 3 ; 

16 I.A. 137, R.(r)6 B.L.R. 181; 13W.R. 396; 

17 C. 3 ; 16 I.A. 137 ; 12 C. 375 ; 25 C. .3.54 ; 18 
All. 227 ; 28 All. 689 ; 29 All. 663 ; 15 M. 44 ; 
14 M. 1, R. (d) 27 M. 192 ; 29 M. 283 ; L.R. 33 
I.A. 139 ; 6 C.L.J. C21 ; 14 M. 153 ; 10 I.A. 90 ; 
6 All. 1 ; 17 '0. 3 ; 16 I.A. 137, R. (e) 11 M. 
I.A. 7 at 20 ; 11 M.l.A. 463 (473) ; 9 W.R. 
(P.C.) 9; 12 M.LA. 470 (475); 11 W.R. P.C. 27; 
2 B.L.R. (P.C.) 64, R. if) 6 B.L.R. 278 : 
9 B.L.R. 11 (29), R. 
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Religious endowment — ( Continued ) . 

( 2 ) Suit by uforsliippers for declaring an aliena- 
tion of temple -property invalid-^ Nature 
of decree — Tru'itee't can be placed \n posses- 
sion in the san^ su9t, and fU'cd not be refer- 
red to a separate s\iit. 

Suit by worshippers iu a temple against the 
trustees thereof and thoir alienee, to declare an 
alienation flf temple property invalid. 

//c/d that, where the alienation is dccUred 
invalid, possession of the property may bo 
awarded to such of the defendants as are trus- 
tees. The suit l)eing one to enforce the claim 
of the temple, against the person who holds 
temple-property without title, there is no reason 
wh> th^ trustees should be referred to a sepa- 
rate suit to obtain possession on its behalf, 
wh(*n pjssession uiiy be given to them in this 
suit. 

• 

No injunction, as against the trustees, 
against the alienation, is necessary, as they 
will hold possession, not on their own behalf, 
but only as trustees. A. Subpamania Iyer v. 
Ifagapathna Naicker. ‘20 M.L.J. 151 8 M.L. 
T. 114 — 5 lnd.,0as. 00 1, 

Bknson, o.c.j. and SANKAUAN NAIU, .1. 

(3) TeinpJe-iands - -Poicer of trustee to grant 
permanent lease — Orcuiutncy rights. 

The suit lands wore ryotwijri lands with 
patta in the name of the temple. The defend- 
ants set up oecupancy rights, relying upon 
certain documents in which such words as 
“ permanent,” “you and your heirs” were 
used. 

Held that those terms did not Confer a per- 
manent right, having regard to the history of 
the Hevciiuc Settlement of the district. 

Held also that it is not competent to the 
trustee of a temple, in the absence of special 
circumstances, to grant a iierinanent lease of 
temple property Muthuv^lu Pillai y. Alya* 
sami Naik, 7 M.L.T. 3Hn-=G Tnd. Cas. 7. 
Benson and Krishnaswami Iyer, .tj. 
Reference : -27 M. 291 (P.C.), AppU 

(4) Hindu hau:- -Religious endowment-— 
Succession to the Gadi of a mahant -Cus- 
tom — Evidence - Hurdefi of proof— Plain- 
tiff should succeed on the^strengfh of his 
own title — 7 Head in gs — 7 Practice . 

Ill determining the right of succe^'sion to the 
property left by the deceased bead of a religious 
institution! the only law to be observed is to be 


Religious endowment— (Oonfinued) . 

found in custom and practice which must 
proved by evidence. The plaintiff, in osdor 
succeed, must prove the cusyom of the fuath 
entitling him to recover the uillco and the 
propert> appertaining to it (a). 

• 

The plaintiff succeeds upon the strengths of 
his own title, rather than upon the weakness 
of the defendant. Gobind Parpan Ramanuj 
Das V. Bala Saran, G hid. Cas. 709. 

STANIiEY, e.J. and GRITEJN, J. 

References :— ( /) 9 A. 1 ; 13 I. A. 100, F. 

(5) Rtdigious endo>“inent —Temple property — 
Permanent lease o/, at unvarying rent — In- 
‘'mlidity — Poirer to alienate corpus of temple 
jo nperty — Necessity j u st i f gin g s ueh al iena - 
turn — Instances — J'oirers of shebait^ extetif 
oj. 

All alienation of temple property on a per- 
manent lease at an unvarving rent ora fixed 
premium is not sustainable (u). 

The fact that the property leased is a building 
site does not <ippear to be any justification for 
leasing tbepropert> at an unvarying rent. 

There is no rule of Hindu law which abso- 
lutely prohibits llic alienation of a corpus of the 
temple property, wliere there are sullicicnt 
eircunistaiiees of necessity requiring it. 

That such alienations ought only to be resort- 
ed to as extreme measures in the abnunco of 
other reasonable means of providing for the 
needs of the temple may well bo accepted as the 
canon of the judgineiii in regard to the validity 
of particular alienations {b). 

Thu powers ol the shebait of an idol are those 
•f a manager of an infant heir. 

Necessity which may bo sufficient for the 
charging of the rents and profits is not sulUcicnt 
for the alienation of the corpus. 

^he physical and moral requiroments of a 
human infant are .liffertmt from the ^cijuirc- 
ments of an idol or an object of public worship 
suited to the faith and rituals and religious 
traditions of the C'.mmunity for whose spiritual 
ministration it has been set up. The require- 
ments of daily worship, of buildings suitable 
for the carrying on of such worship, and even 
of the essential festivals intended to cultivate 
the religious emotions of the public for whoso 
benefit the temple is dedicated, may afford 
grounds for the alienation of (]^rt of the corpus 
of the property of the temple.* Breemuth 
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Religious endourment—iConcluded), . 
Devasikamani Pandara SannadhI aiias Na- 
taraja Deslkar v. Palaniappa Chetty, 20 

M.L.J. 9f)9. 

Wallis :ind Krihhnaswami Iyer, jj. 
References {a) 13 M.I.A. 270; 27 M. 
29i ; 36 C. 1003, F.; 19 M.L.J. 208; 28 M. 
391, n. (b) 27 M, 435 ; 27 M. 465, Doubted ; 
36C. B1003, (P.C.); 4 l.A. 52, K.vpL\ 27 M. 
466 ; 6 B. 346 ; 12 B. 247 ; 2 l.A. ,M5 ; 6 M.I. 
A. 393, n. 

(6) Succession to the rnfanfigcment of a, as 
shebait — Vsngc of the iii.stitiitiori. See HINDU 
Law (Sucijession;, No. 7, 7 A.L.J. 430. 

Religious Endowments Act. 

Boo ACT XX OF 1863. 

Religious office. 

(1) Relitjuttis office — Tnistecship—Ft'ivale 
trust — Jielinquishnuoit in ftH'our of jierson 
ncjrt entitled— Absence of binding rule of 
succession — Fjffect, 

Where thoro is im provision in the partition 
deed nor any rule of succession hi tiding on the 
family, held, that the ronnneiation of a non- 
heroditary religious olVice, the trusteeship 
of a private temple, which vested in the senior 
member of the family by virtue of a partition- 
deed, in favour of his next senior, is invalid: 
Sennayan Chetty v. Sinnappan Servai, 20 
M.L J. 664 8 M.L.T. .325. 

MunrO and SANK ARAN NAllt, J.I. 

(2) Powers of ^Manager of religious institu- 
tion — Evidence and burden of proof of nocea- 
sity for alienation. See AlJENATlON, No. 1, 
13 O.C. 79. 

Relinquishment. 

(1) — of portion of claim — P^fTeet. See PLAINT, 
No. 1, 8 M.L.T. 436. 

Remand. 

(1) liemCind bif a District Judge — Findings 
recorded— Appeal against decision after re- 
mand — Successor in office of District Judge 
reversing facts found bg predecessor Legali- 
ty— S. rj0i>,c.pc.. issa. 

Where a District Judge found against the 
existence of an oral will and in favour of an 
absolute division of properties between co- 
widows, and remanded the ca.so with instruc- 
tions to the Munsif to try the question as to 
the date of the partition, and where, in an ap- 
peal preferred against the decree passed in 
favour of the plaintiff by the IMunsif after a 
trial on remand, the successor in oflicc of the 
District Jud^e reversed the 6ndings of his pre- 
decessor on the question of the existence of the 


Ramand— (Confinu^d) ■ 

oral will and that of absolute partition between 
the widows, held^ that the findings of the 
predecessor in the office of the District Judge 
were binding on his succesQor, and that the 
latter was not coinpetont to reverse those find- 
ings. Laohuiiiammal v. Gengammal, 8 M.L. 
T. 233. 

Benson and Krishnaswami aiyar, jj. 

(2) Finding returned by lower appellate Court 
— Questions of fact— High Court's power to 
consider questums of fact — Remand. 

Jlcld that, where there has been a remand 
from the High Court to the lowei appollate 
Court, the High Court, in considering the 
finding returned by the lower appellate 'Court, 
has no power to go into questions cf fact. Ram 
Dulare v. MisrlLal, 18 O.C. 852. 

Lindsay, j. •• 

Reference : — 24 Cal. 98, R. 

(2 a) Hcinand, order of- Appeal against. 
Sec CIV. Pro. Code (1908), No. iCO-h, 101 l\ 
H. 1910. 

(8) Judgment in appeal not in conformity 
with S. 574, C.P.C. — Order of— in second 
appeal. See ClV. PRO. CODE (1882), No. 218, 
7 M. L.T. 120. 

(4) Appeal— Order of remand directing addi- 
tion of parties- -Legality. See ClV. PRO. CODE 
(1882), No. 2J6, 37 C. 171. 

(5) Irregular remand. Revision. See ClV. 
Pro. Code (1908), No. 168, 17 P.L.R. 1910. 

(6) Validity of an order of — When to bo im- 
peached after the passing of final decree. See 
PRE-EMPTON, No. 17, 6 Tnd. Cas. 667. 

(7) Order c7, in a case In which no appeal lies 
— Effect — Finality of, remand order passed 
without jurisdiction. See ClV. PRO. CODE 
(1882), No. 66, 6 Tnd. Cas. 464. 

(8) — by High Court to District Judge— Re- 
mand by District Judge to ^Munsif — Jurisdic- 
tion. See Civ. Pro. Code (1908). No. 157, 6 
lad. Cas. 400. 

(9) Illegal remand— Effect. See CiV. PRO. 
Code (Mysore), No. 27, 16 M.C.C.R. 54. 

(10) — by appellate Court when suit not dis- 
posed on preliminary point — Inherent power of 
Court. See PARTIES, No. 3, 7 Ind. Cas. 76. 

a 

(11) Suit for winding up pf partnership — 
Order for taking accounts — High Court's order 
on, for fresh taking of accounts — Effect. See 
Civ. Pro. Code C1908), No. 56, 7 Ind. Cas. 
622. 
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Ramand — {Concluded). 

(i2) — Ijy District Judge - Appeal after remand 
heard by Sub-judge—Sub- judge cannot go 
behind remand order. See LANDLORD AND 
TENANT, No. 47, 7«Ind.*0a8. 840. 

( 18 ) Fixation of limit of time for cross exa- 
miiiatiuD — Exclusion of evidence- Ground for. 
See Civ. Pro. Code (lUOS), No. 70-5, 8 Ind. 
Cas. 418. • 

( 14 ) Appeal against order of, whether lies. 
See ME8NR PROFITS, No. 4. 8 Ind. Cas. 16‘i. 

RemisBion. 

Lease deed providing for, in case of excess 
or failure rains, whether implies remission 
during “middling” season. See LEASE, No. 1, 
7 M.L.T. 39. 

Rent. 

(1) Part If ^ futdituiu wj — Rent suit — Suit 
against softie of the tenants — Application 
by rest to be made parties — Dispossession - 
lii'Jit decree against some of the tenants^ 
ivhcth'V' cansi s dispossession of other joint 
tenants. 

•After the death of the original tenant, the 
landlord obtained a rent decree against some 
only of the decoasod tenant’s representatives. 
A second rent suit was brought agaiinst the 
same persons, in wbu'h the petitioners applied 
to bn added «is parties defendants, on the alle- 
gation that they were co*sharer» of the tenants 
defendants and were in possession of the 
holding in that character ; 

Jleld, that the Court ouglit to have deter- 
mined .summarily whether the petitioners were 
representatives of the original tenant and were 
in joint possession of the bolding, *and that, if 
it was proved that they were interested in the 
tenancy, they should have been added as 
defendants in order td avoid multiplicity of 
litigation : 

llcldt also, that the petitioners, who allege 
that they arc in actual occupation of the land^ 
of the tenancy, cannot he said to have been 
dispossessed in the eye of the l.aw, simply 
because the landlord chose to obtain a decree 
for rent against some only of the representatives 
of the original tenant. Basil Bibl Y. Hanif- 
ud-din Mandal, 6 Ind. Cas. 570=12 C.L.J. 
267. 

MOOKERJEE and CARNDUPP, JJ. 

8 

(2) Kabuliyat,, construction of — Terms clear 
aa to payment of rent partly in kind and 
partly in money— Fixed rent— Later 

documents not between the same parties — 
Evidentiary value, 

70 


Rent — (Continued). ^ 

Where the terms of a Kabuliyat clearly point 
to the fact that the rent is to be as to part in 
money and as to part in kind, ^nd this is fur- 
ther emphasized by express provisions relating 
to the delivery of p.addy in a particular month, 
it cannot be held that fixed rent was in tihe 
contemplation of the parties. 

No canon of construction would allow the 
CoulI to catistrue an earlier document by 
reference to a later document which is not 
between the same parties. Bameswar Muk- 
herji V. Umesh Chandra Chakravarthi, 87 
C. 62(3. 

JENKINS, C.J. and DoSS. J. 

(3» Landlord and tenant — Kabuliyat, cons- 
tniction of —Rent, partly in money and 
partly in kind — Grant in perpetuity — Oral 
evidcnect not admissible to very terms of 
kabuliyat — Kvideiue Art (i of lti72), S 

A giiabulyat was granted in perpetuity, the 
rent was made pay.ilile partly in kind and 
partly in cash, and the p.irtics expressly provid- 
ed that, if the rent i).iyablc in kind w.is not 
duly delivered, the tenant would he liable for a 
specified fixed sum : 

UcUl, that oral evidence was not admissible 
to prove that the tenant had agreed to pay the 
price of the paddy at the current mirket rate, 
and not at the rate specified in the kabuliyat, 
upon failure to deliver it duly (a), kisiv alias 
Godai Moral y. Burja Kumar Qhose, 7 Ind. 
Cas. 812. 

MOOKEIUKE and SlIAKF-FD-DlN, JJ. 

Reference : — [a) 2 lud. Cas. 100 ; 0 Ind. Cas. 
577, F.\ 3 C.W.N. 151 ; 14 C.W.N. cxcii, D. 

( 4 ) Landlord and tenant— Claim for varam 
. rent — Absence of contract for rent ~ Madras 
Rent Recovery Act (Mad. Act VIII of l8(io), 
S. 11 (a). 

In the absence of a contract for rent, express 
or implied, a landlord is entitled to demand 
luirain from his tenant. To siie.h a case cl. 2 of 
S. 11 of the Madras Rent Recovery Act has 
no application. Suppan Servai y. DoraBingain, 

8 Ind. Cas. 156. 

MUNRO .and SANKARAN NAIR JJ. 

(5 ft 6) Kabuliyat — Construction — Remission 
of rent on account of Moiuloloi — Mondol’s 
services disjiensed with— Rent of holding, 
what is to he considered as. 

The defendant executed a kabuliyat to the 
plaintiff in 1865 in the following terms : — ” The 
rent, at the rate of 5 annas a "higha, has been 
settled at Rs. 2,4.34 ; on the prayer of the 
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Rent — (Cmlinueil)^ 

ten.'inb and in considoraLion of his services as 
motulnl, a sum of Rs. Hll is rcinilted and the 
tenant admits a rent of Rs. l.O'i:) and agrees 
to pay the same year by year in accordance 
with certain instalments.** Thu pLiintilT in 1909 
roinovod the defendant from his position as 
vitntdol and brought this suit for runt at the 
higher amount. Jt appeared that, in certain 
cqrars executed by the defondaiil, the rent 
actually fixed was declared to be the smaller 
amount, ami in the rent receipts grantod the 
rent payable as the Jama was stated at the 
lower figure, and that, when on one occasion 
an attempt was made to state the jama at the 
higher figure and below this the remission, 
the tenant objected and the attempt was 
abandoned : 

livid, that, on a true construction of the 
KdhiUiijnt, the lesser sum agreed to be paid was 
the rent of the holding, and that the remission 
granted was not contingent upon, or held in 
abeyance as payment Jfor, services to be ren- 
dered, but represented a permanent and irre- 
vocable abatement. Rahim Baksh v. Sasi 
Kanta. H Iml. (las. 18. 

MoOKKU.IKK and TkuNON, JJ. 

(7) Suit for — Purcha.ser from tenant has no 
right to deposit. See IjANDbOlil) AND TDNANT, 
No. 2‘2, 0 Ind. Cas. 857. 

(8f Right to suspension of, on account of 
scarcity. See LKASD, No. i7, 1.3 O.C, IIG. 

(9) l*rcvaleiico of money rent fora number of | 
years — I’rcsiiuiptioii of usage. Sec AOT VII 1 
Ol’ 18G5 (MADKAS UKNT RkcOVKRY), No. 1, 
33 M. 177. 

(10) Decision in rent suit — hlx parte decree 
—lies judicata. See HKS JUDICATA, No. M; 

G Ind. Cas. 8G0. 

(1 1) What is. See AcT IX OF 1887 (PROVD. 

S. 0. COURTS), No. 9, 11 C.W.N. 991. 

(1‘2) Suit to recover “ Kandayam” or refit 
newly hH’ied. See J URISDICTION OF SMALb 
CAUSK Court, No. ‘2, is M.C.C.R. 160. 

(13) Right to realise rents and profits duo 
before confirmation of sale. See ClV. PRO. 
CODK (1H82), No. IGl, 7 Ind. Cas. G6. 

(14) Tntorost over arrears of rent payable in 
kind— Right to recover. See MULOliNI LEASE, 
No. 1, 1‘2 Bom. L.H. 831. 

(16) Suit to recover money deposited as 
security for payincnt of rent — Limitation. Sec 
LIMITATION Act (1908), No. 21, 13 O.C. 286. 


Rent — (Concluded)^ 

( 16 ) Transfer of arrears of—Intorest whe- 
ther passes to transferee. See STAMP ACT, 
No. G, 7 led. Cas. 682. 

( 17 ) Suit for — Rent' in kind or cash— Con- 
struction. Sec LEASE, Nos. 24, 23 and 22, 12 
C.L.J. 689, 593 and 595. 

( 18 ) Acceptance of reduced rent — Effect — 
when it will operate as binding' contract — 
Waiver. See EVIDENCE ACT, No. 22, 12 C.L. 
J. 439. 

( 19 ) Contract for lixodinoney rent — Enhance- 
ment of — Sanction of Collector. See LAND- 
LORD AND Tenant, No. 4,3, 8 M.I^.T. 436. 

(20) Sec KAltULTAT. 

(21) See Landlord and tenant. , 

(•22) Partial eviction— Suspenrdon of — Suit 
for. See LANDLOJtD AND TENANT, Xo. 20, 11 
C.L.J. 591. 

(23) Limitation — Pendency of rent suit be- 
fore Collector and Civil Courts— When arrears 
of. become due. See LANDLORD AND TENANT, 
No. 22, 7 M.L.T. 429. 

(21) Dispossession by paramount title- - 
Abatement of. Sec (*1V. PRO. CODE (18821, 
No. 214, 0 liid. Cas. 20G. 

(26) Suit for Jarib rent --Jurisdiction. Sec 
SMAIili Cause Coujit, No. l, 7 M.L.T. 360. 

(26) Rent suit — Subsequent titPj suit. See 
RES JUDICATA, No. 23-n, 8 Ind, Cas. 715. 

(27f Suit for possession — Subsequent suit for 
— Not barred. Sue CiV. PUO. CODE (1908), 
No. 101 a, 8 Ind. Cas. 416. 

Rent Act. 

See Act XKll OF^’lSSC (OUJ/xl). 

Rent Recovery Act. 

(1) See ACT X OF 1869 (liENCAL). 

(2) Sec ACT VITT qf 18G5 (MADRAS). 

Repeal. 

— of one statute by another by implication 
— Wh.at amounts to. Sec LEASE, No. 15, G 
Ind. Cas. G85. 

Representation. 

Estate of deceased — Decree when estate not 
properly represented — Effect. See DECREE, 
No. 7, 6 Ind. Cas. 027. 

Res Judicata. ' 

(1) Applicahility of the rule of — Competence 
of the Court of first instance regulates its 
applicatUm — Commencement of litigation 
not material for operation of rule. 
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Rei Judicata — (Continued), 

The rule of res judicata, so far at it relates 
to the retrial of an issue, refers not to the date 
of the commencement of the litigation but to 
the date ^vbcn the Ji^ge is called upon to 
decide the issue (J >. . 

It is the competency of the Court of first 
instance to entertain the former as well as tho ' 
subsequent suit that regulates the application 
of the rule of jvs judicata. Where therefore, 
a lessor brought a suit against his lessee for 
recovery of rent in respect of a period during 
which tho lessee was out of possession, and the 
lessee subsequently brought a suit for compen- 
sation in •respect of the same period, the suit 
of the lessee being decreed, held that the decree 
in the* latter suit, having become final, ope- 
rated as res judicata, irrespective of the facts 
that the suit was subsequent in date and that 
the appeal in liic former lay to the Civil Court 
and in the latter to the Conimissioncr. Beni 
Madho V. Indar Bahai, 0 A.Ij.J. 901- 3 Ind. 
Cas. 707 --3‘2 A. 07. 

Banhuji and Tudhall., j.i. 

* Itrfcrem-c U A. 118, F. 

(2) Res judicata~/Vcn. not raised in lowei 
Court — Whether can be raised in Court of 
revision. 

The factilhat tho plaintilT did not set up the 
plea of res judieata in the lo\ter Court docs 
not preclude him from raising it in the Court 
of Revision. Srirajah Yelugoti Govinda 
Krishna Yachendraluvaru Bahadur, Zemin- 
dar Garu of Yenkatagiri y. Yadlapudi 
Chinna Ycnkanna, 7 T. 170 = 5 ind. 

Cas. 925. • 

WHITE, C.J. • 

lleference :--4 A. Glk F. 

(3) Civ. Fro. Code (Act V of 1906), S, II 
— lias iudiciii'A— Previous suit fora share 
as heir — Subsequent dtiit for maintenance^* 
Plea of tQ'A \\xd\cA\iA whether can be taken 
in second appeal — Pleadiwj — Practice, 

In a previous suit, the plaintiff claimed her 
share under tho Muhammadan Law and 
repudiated a will, under which the defendants 
held exclusive possession, in a subsequent 

suit she claimed maintenance under the will : 

§ 

Held, that tho subsequent suit was not barred 
by m judicata (a). 

The plea of res judicata can bo allowed in 
second appeal although it was not taken in the 


I Ret judicata— (CoHfinued). 
first apellate Court (6). Abdul Aziz Y. Muiain- 
mat Aziman, 5 Ind. Cas. 294. 

ITGGOT, J. 

References (a) 21 C. 157 ; 20 I.A. 155, F.\ 

1 26 B. 189; 11 M.I.A. 50 ; 10 W.R. 1 (P.C.), 
i />.;2l A. 446; 4 A. 69, F. 

(4) Res Judicata — Mateiial irregularity — 
Sec. 11 of Act r of 1908 -Sec, 70 fi/) and 
^5) of del XVIII of 1881 as amended by 

A'A V of 1HU9. 

Held, that, throwing out a c.i^e upon a mis- 
taken view of the rule of res jndirata is even a 
good ground of revision, under S. 70 fii) of Act 
XVI LI of 18S4 as amended by Act XXV of 
i 899 

ilehi, also, that an issue is not res Judieata, 
if V/) it has not bron finally hoard and decided: 
16) the parties were not tho same — co-defend- 
ants do not fall within the category of “ same 
parties,” and (e) it was iiiiiiiaterial for the de- 
cision of the provious case. Raman v. Charan 
Singh, 42 P.W.R. 1910. 

K.VTTKiAN. J. 

(5) Civ. Pro, Code (Act V of I90H), S. 1 1 
— Res judicata, basis of - Identity of title, 
not identity of suhjedmatter. 

It is tho identity of title, and not tho identity 
of subject-matter of tho suit, on which tho 
doctrine of resjudirnta is ba^-ed (a). 

Tho lands in dispute in the previous and 
subsequent suits were parts of the same area. 
In tho previous suit, the plaintifl had claimed 
the ownership of the part then in dispute, on 
the basis of a sale certificate in his favour. The 
Court gave him a cbereo for possession of that 
part, holding that he was the owner in posses- 
*sioti of the whole area comprised in the sale 
certificate. Without such a finding, a decree 
for possession of the then disputed part could 
not have been given to the plaintiff. 

^ Held, in tho subsequent suit relating to the 
remaining portion of the same arGa,^tliat, as 
the decision as to tho ownership of tho entire 
area covered by tho sale certificate was mate- 
rial and essential in the provious suit, that 
deci.siou operated as res judicata as regards 
the plaintiff’s title to tho part of the area in 
dispute in the subsequent suit. Pandit Ram 
Krishna v Shiam Chand, 5 lud. Cas. 278. 
kakamat Husain, j. 

References : —(a) 24 A. 112, F.; 17 A. 174, />. 

(6) Determination of validity of assiynmenl 
after notice to parties bars freih enquiry. 
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I 

The question as to whether an assignment 
ought to be recognised or not was previously 
determined after notice duly served upon the 
appellant, who did not choose to appear in that 
proceeding where he could have taken the 
objection. 

'Held that the question was res judicata. 

Appasami Iyengar v. Bundaram Iyengar, 7 

M.Ij.T 2‘24 -f> Ind. Cas. 28(1. 

BKNKON and AHDUit lUlllM, JJ. 

{!) Res judicata — Judijmeni — Findimjs essen- 
tial to sustain judgynent —He-agitating to 
defeat direct object — Will, construction, suit 
for — Jiepresentatire of trustee, if necessary 
2)arty -thirty having no present interest 
praying for construe tion of Will — Party, if 
bound Co-defendants — Ad jnd'icnt ion defin- 
ing rights —Erroneous decision on question 
of law, if operates as res judicata — 
dealing with trust property for his benefit — 
Trustee, who to be appointed — Costs. 

An estoppel is not conlined to the judgment, 
but extends to all facts involved in it as neces- 
sary steps or ground-work ; in other words, a 
judgment operates by way of estoppel as regards 
all the lindings which arc essential to sustain 
the judgment. 

The rule against ro-agitating matters adjudi- 
cated is subject to the restriction— that, how- 
ever essential the establishment of particular 
facts may he to the soundness of a judicial 
decision, however it may procecMl on them as 
established, and however binding and conelu- 
sivo the decision may as to his iiniiiediato and 
direct object be, those facts are not all iiocessa- 
.rily established conclusively between the parties, 
and, that cither may again litigate them for 
any other purpose as to which they may come 
in question, provided the immediate subject 
of the decision be not attempted to be with- 
drawn from its operation so as to defeat its 
direct object (a). 

In a suit for construction of a will, the re- 
presentatives of the original trustees appointed 
•thereby arc necessary parties (6). 

Where a party did not ask the Court to bo 
dismissed from the suit on the ground that, as 
•ho disclaimed all present interest in the estate, 
ho was not a necessary party* but raised the 
<question of construction of the will in that 
suit, ho is bound by the decree (c). 

Whore an adjudication between defendants, 
«who had a cohfliot of interest between them, 


Res judicata — (Continued), 
was necessary to give the appropriate relief to 
the plaintiff and there was such adjudication, 
the adjudication which defined the real rights 
of the defendants inter se ^ill be rea judicata 
between the defendants, as well as between 
the plaintiff and the defendants (d). 

So for as an issue of mixed law and fact is 
concerned, it stands on the same footing as an 
issue of fact, and decision thereon operates as 
res judicata. Cases of construction of Wills 
fall within this class (e). 

As regards applicability to decisions erroneous 
in law, the rule of res judicata applies where 
the parties seek to litigate again the same cause 
of action as had been decided between them in 
a prior suit ; but where the dispute relates to* 
matters which had already been in contioversy 
and formed the subsidiary consicTeration in the 
previous suit, although the causes of action in 
the two suits may bo distinct, the estoppel is to 
be limited to matters distinctly put in issue 
and determined in the prior action, and it 
should further bo restricted to questions of fae*, 
or mixed questions of fact and la.v. 

Cases on the subject reviewed. 

The same words in different parts of a will 
should be given the same meaning, iviless there 
is some clear irdication that the testator in- 
tended to use the word a second time in a 
restricted sense (/). 

Although the cardinal rule in the construction 
of wills is to give effect to the intention of the 
testator, the duty of the Court is to discover, 
not whdt the testator meant, hut what is the 
moaning of hiji words (g). 

Those who claim under an instrument are 
bound by the testat r’s expressed intention. 

A trustee, who dei^ls with the trust property 
for his own personal advantage, renders 
himself liable to bo removed. 

A man should not be appointed a trustee who 
is likely to misappropriate trust money, but 
poverty alone is not a sufficient ground for 
exclusion from the office of trustee. 

Where difficulty has been created and litiga- 
tion has been in a manner rendered necessary 
by the act of the testator, for instance, by rea- 
son of, the ambiguity or inconsistency in the 
provisions of his will, the Court orders costs 
of all parties to come out of the estate (A). 
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Aghore Nath Hukerjee v. Srimatl Kamini i 
Debt, 11 C.L.J. 461=6 Ind. Gis. 554. j 

MOOKKR.1EE and TEUNON, J.T. 

Refcreiues: -(fl)^57 B.R. 461 (465) ; F. (6) 3 | 
C.L.J. 224, li. (c)*L.«. 17 Eq. 252 (267). R. ; 
id) 5 C.L.J. 611 : 36 C. 193 ; 5 C.L.J. 653, F. . 
(e)28C. 318; 29 M. 225, R. (/) (1903) App. *; 
Cas. 379 (:}84), R. (ff) 7 H L.C. 68 (114) ; 11 
E.R. 28. (1892) App. Cas. 342 (344), R. (/i) 3 . 
C.L.J. 224, R. 

(8) Res judicata — Mahonudan Laiv — Effect ’ 
oj wife's conversioii to Christianity - Her \ 
reconversion to Muhammadanism — E.recu- 
tion df decree — Meaning of dissolution of . 
marriage —Civil Procedure Code^ I90St • 
Sell. 

Where execution of a decree for custody of , 
wife was refused on the ground that her con- 
version to Chrwtianity dissolved the marriage, 
and the decree-holder again applied for exc- . 
cution, contending that his marital rights were 
revived by^her re-conversion to Muhammada- 
nism, and that the term used in the original 
43xt of Mahoiiiedari Law in ca^e of apostary 
means suspension or separation and not di.s- 
eolutiou : 

Held, that the decision in the pro\ious liti- 
gation bars the subsequent application for 
execution a^d the new contention. In apply- 
ing the rule of res Judicata, woi^sof the former 
judgment are to be used in their ordinary sense. 
Such words as “the marriage is dissolved" can j 
only have one meaning in hkighsh, vi^., that i 
the marriage tie has ceased to exist. Imam- 
ud-din V. Nur Din, 59 P.W.R. 1910. 

Red, c.j. .tnd CHEvrs, j. • : 

References 85 1*.R. 1906, F p 132 P.R. 84, I 

. i 

(9) Civil Procedure Code (Act I' of J0(f’^), 

S, 1 1 — Res judicata— Dec/ . 5 ^ by Court not 
having Jurisdiction to pass it—Kvidence 
Act (/ of Ss. 40* 44 — Jui isdiction-- 

liurden of pooof — Agra Tenancy Act {II of 
IVOS), S» H2 — Division of holding made 
ivith the consent of land lord — Not illegal — 
Suit to enforce an agreement to divide a 
h/olding —Not maintainable. 

Per Tudbnll, J. — If a decree is made in a 
suit of such a nature that no Civil or Revenue 
Court could entertain it, it woifld be null and 
void, and no decision therein can operate as 
res judicata between the parties. 

If a party to a suit raises a plea that a certain 
decision does not operate as res Judicata on 


Ret J udieeta— (Conf ititied) . 
account of its having boon delivered by a Court- 
incompetent to deliver it, tbe burden is on him' 
to prove that tbe decree was passed without 
jurisdiction. 

Partition of a holding made by the co-sharers 
thereof with the sanction of the landlord is- 
not an illegal act, and, if once made, couldfbo' 
maintained in a .suit brought in a Civil Court 
for lossessipn in case of dispossession by either 
party, and it cannot be said that a decree for 
possession in such a .suit would he one made 
without jurisdiction. 

Per Piggott, J. — A suit to enforce an agree- 
ment, under which a certain occupancy holding 
had been divided, is not maintainablo in any 
('.niirt, by reason of the provisions of See. 32 of 
the 3‘enancy Act, 1901 (a). 

If an objection is raised to a suit that it is 
barred by 8. 32 of the Agra Tenancy Act, 
1001, and an issue is raised on the point and 
decided against the defendant, it is not open 
to the defendant to subsequently treat the 
decision as a nullity and plead, under 8. 44 
of the Indian Evidence Act, in a subsequent 
proceeding that it was passed without juris- 
diction (6). Baladeen Kalwar v. Raghunath 
Kalwar, 6 Tnd. Cas. 98. 

TlJDHALL and PlGGOTT, .1.1. 

References :—(a) A.W.N, (l‘.)00) 274 ; .3 A.L. 
J. 735; 31 A. 348; 6A.L.J. 343; 1 Tnd. Cas 
591, li. {h) 12 M. 228 ; 21 B. 205; 26 A. 522, 
U. 

(10) Res judicata — Question tried by Probate 
Court -~Subs( (luent suit — Mnintninnhility 
of suit— Dech.) ntion of reversionary interest 
— Specific itelif Act {I of IH77}, S. 42, 

Where, in a contested application for probate 
the Court of Probate h.is held that a certain 
person was not the next reversioner of the 
deceased, and such finding has been afiirmed on 
appeal, no suit by the said person to have it 
declared that he was such reversioner would 
lie. The previous judgment would bar the 
subsequent suit. 

Where the real object of the suit was not 
merely to g(.*t a declaration but also to protect 
the present interest of the plaintifi, the suit 
would not be barred under 8. 42 of the 
Specific Relief Act. Ramnandan Pershad y. 
Sheoparsan Singh, 11 C.L.J. 623 = 6 Ind. Cas. 
301. 

CA8PERSZ and Chatteiuee, jj. 

Reference :“6 C.W.N. 912, F. 
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Kes Judicata (Continued). 

(1 1) ttoM' judicata — Partition n won y tenants — 
Suit by one for possession o] certain plots — 
Seeoyul suit for dcclarntion that the decree 
IS null and void. 

'riic parlies were joint tenants of certain 
occiipantjy holding. T)isputca arose between 
them, which were referred to arl)itration. 
The arbitrators partitioned the tenure. In 
lUOO the present defendants brought a suit in 
the Civil Court for possc‘-sioii of the plots now 
in dispute, alleRiuR tliat they belonged to them. 
The pliiintirfs cl iimed sumo of them exclusively 
for th»*m4elv(!s. '^riie present defendants obtain- 
ed a <leeroo. 'rhe plaintiffs thereupon brought 
this suit fora declaration of their right, on the 
ground that the former decree was null and 
void, the Court having no jurisdiction to enter* 
lain that suit. ITeld, that the former suit was 
not a suit fur partition, and the Civil Court had 
jurisdielion to entertain it. 'Phe same question 
could not bo raised in the present suit. 

Per Stanley, (\J. — Joint tenants can agree 
themselves to occupy and cultivate distinct 
parts of the joint holding, pr»>vided their so 
doing in no way prejudi<es the land-holder. 
Under sueh an agreement, the tenants continue 
to be liable to the landhn-d for the entire rent, 
and the agreement bet\Noen them is not a 
partition which is enforceable as between them 
and the landh/rd. A partition, to bind the 
landlord, must bo a partitimi with his consent. 
Raghunath Kalwar v. Baladeen Kalwar, 7, 
018 -7 Ind. Cas. .TJH. 

Stanley, and Bankiui, j. 

(1*2) Ucs judicata - Some issue in two suits — 
Fimliny in one incorporated in the other — 
Appeal ayainst one decree only— Effect of. •• 

In two suits for sale upon different mort- 
gages, one of the defendants, a prior mortgagee, 
pleaded that his mortgage had not been 
.satisfied. The Subordinate Judge found in the 
one ease that the mortgage had not been 
.satisfied' and incorporated that finding in the 
other ease. The plaintiff appealed in the one 
case against that linding, but allowed the 
decree in the other to become final. ITeld that 
the judgment in the case not appealed against 
operated as res judicata (a), Dakhni Din v. 
.Syed All Asghar, 7 A.L.J. 905. 

Stanley, c.. 7. and Banerji, j. 

Iteferenee (n) 7 A.L.J. 81G (F.B.), F. 

(13) Civil Procedure Code (Act XlVof 1882), 
S, 18 — Hea judicata — Co-defendants — Suit 


Res \\xd\e9itek— (Continued) . 

for partition - Pleadings — Plea of self- 
acquisition not raised — Pica raised in a 
subsequent suit— liar of plea. 

A previous suit for< par^tior of the plaint 
properties was di.smissed* without any reference 
to the question whether they were first defend- 
ant’s self acquisitions. In that suit the present 
first and second defendants were , co-defend- 
ants. Uirst defendant raised that plea for the 
first time in the present suit : 

Held, that the former suit did not operate as 
res judicata and did not bar the plea being rais- 
ed in the present .suit. Palla Maruthi v. Sagir- 
raju Bangaraju, 0 Ind. Cas. 889 = 8^ M. L. T. 
‘ 220 . 

Benson and Kiushnaswamy Aiyar, jj. 

(14) Res judicata— -i>ci.sioM.s i/I precious rent 
suit — When res judicata — Civil 1% fwedure 
Code (Act X/l^nf i882\ S.'id. 

A decision in a rent suit is res judicata as 
regards the years in suit and the area admitted, 
but it does not operate as res-judierta for all 
future time. 

But although the decision in a previous ren'u 
suit does not as a rule operate a^i res judicata, 
yet, in establishment of a formal contract, 
whether written or oral, between the parties 
finding Uy a rent Court that the rate of rent is 
as fixed by sueh contract, does operate as res 
judicata (a). Srinarain Singh v. Sundarabati 
Kumarl, 6 Ind. Cas. 800. 

UOl.MWOOD and SHAUF-I DDIN, J,J. 

Itefercuces: — (a) 1 C.L.J. 248; *2 Ind. Cas. 
11 and G Ind. Cas. 8G0, F. 

(lb) — Resjudicath — Decisiov in rent suit — 
Kx-partc decree — Civil Procedure Code 
(Act XIV of 1882), S. 13. 

The rule of les judicata may be applied, al- 
though the decree 'n the former suit was passed 
CJ." parte. 

Where an issue W3s raised on the points now 
called in question, and the issue was heard and 
finally decided by the Court on the previous 
occasion in tl 3 rent suit, the rule of res 
judicata applies, although the suit was decided 
e.r parte (a). Kara Chandra Bairagi v. Bepin 
Behary Das, 6 Ind. Gas. 860. 

Jenkins, c..i. and Doss, j. 

Reference •*— (^) 2 Ind. Cas. 11, affirmed. 

(IG) Rent suit — Plea of title of third party — 
Defendant claimviy title in himself adver- 
sely to plaintiff— 7'est of res judicata, what 
is — Civil Procedure Code (Act XIV of 
1882), S. 18. 
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Res Judicata — {Continued), 

When the title of a third party is pleaded by 
the defendant in a rcTit suit and that third 
party is not a party to the suit, the question 
of title is not res judirnt^. 

When, however, Ae (lofendatit in a rent suit 
claims a title in himself adversely to the plain- 
tiff and there is no question as to the contro- 
versy in the subsequent title suit, beinj? between 
, the same parties, the matter is not quite free 
from diiliculty in). 

The test of res judicatn in cases of this kind 
is whether issue of title was directly ind 
substantially raised in the rent suit. 

The plaihtifi brought a rout suit, and the 
defendant denied tliat the lands were mnl lands 
of the pkiintiff and assorted that they were his 
lakheraj. The Court held that the lands were 
not the mal lands of the plaiiitil! but the 
lakheraj of the di^fL'iidant, and that no relation- 
ship of landlord and tenant was made out, and 
the suit was dismissed. The plaintiff brought 
a title suit for a declaration of his null rights 
and for eviction of the defendant for having 
defied the title of plaintiff : 

Jleldf that the question whether the land 
was t*ho mal land of the plaintiff was res 
judicata and the suit must fail on this ground. 

As soon as the relationship of landlord and 
tenant is found to he wanting, the defendant 
becomes a trespasser and the previsions of the 
Bengal Tenancy Act arc no longer applicable. 
Ram Chandra Roy v. Girish Chandra, 7 Ind. 
Oas. 15. 

ClIATTEUJKK, J. 

Uefe'iences :—{<^) 15 C.lhCy* 25 C, 130 ; 11 C. 
301 ; G C.W.N. GG ; 10 (J.W.N. 82(f ; y C.Ij.J. 
493 ; 4 Ind. Cas. 175, B. 9 

(17) Civ, Pro. Cade of PfOS), S, U 

Res judicata between co-defendants. 

Where it is nece.ssary to adjudicate between 
co-defendants the question of the title of one ^ 
of the defendants in order to give relief to 
the plaintiff, the adjudication would be res 
judicata between the defendants as well as 
between the plaintiff and the defendant (n). 
Purahotama Nand Gir y. Lakhpatti, 7 Ind. 
Cas. 67. 

BANKKJI, J. 

References : — (n) 22 A. 386; 18 A. 66, F, 

(18) Civ. Pro, ^ode, *V. 23 — Res judicata — 
Order in execution proceedings. 

In order that a point adjudicated in execution 
proceedizigs may be conclusive as between the 


Res Judicata — (Continued), 
parties, *it must have been contested either 
directly or bv iinplifation ; it is not sufficient 
to constitute that the matter has 

been determined on ; it must ’appear that it 
was controverted as well as determined upon. 
Balaji Rao v. Krishnappa, 15 M.C.C.R. 1^. 
KIIISHN.\ RAO and Sl’/rLUlt, J.T. * 

(19) Civ. Pro, Code {Act V <f 190H), S, 71— 
Res judicata — First suit betinen the parties 
ditiding on merits, but failing on neconnt 
of non- pa If men i of delicumcipin Cfinrl 
Second suit for tiinl on the same merits — 
Practice, 

In a previous suit between the parties, there 
V. I • . decision on the merits ; but the suit 

f.iiiitl on the ground that the plaint had lx?cn 
underv.ilucd and the plaintiff had refused to pay 
the additional Court- fee. subsequent suit 
having been brought between the parties for 
(lelermining the same issues, the deeision in 
the fimt c.ise was pleaded as res judicata : 

Jleld, that, the f.iilure of the first suit on 
non-payment of additional Court-fees was 
sufficient by itself for the dismissal of the 
previous suit : and that, therefore, the findings 
nil the issues on the merits, not having been 
necessary for the decision of tlic suit, could 
not have the force of res judicata, Irawa 
Laxmana Mugall y. Satyappa Shiddappa 
Mugali, 12 Bom. L.R. 766. 

ClIAKDAVAHKAR and llKATON, .i.l. 

(20) Civil Procedure Code, S. 13 —Res 
\\\d\ci\i\i— J Hff event (subject matter— Iden^ 
tity of matter in isstic. 

The rule of ic.s judicata, which requires 
identity as regards the matt(?r in issue, will 
apply even when the subject-matter, the cause 
of action and the relief arc different. Kenche 
Gowda V. ShanJeariah, 15 M.C.C.R. 210. 

STANLEY ISMAY, C.J. and KRISHNA 

• RAO, .T. 

(21) Civil Procedure Code (Act A'JV of 

S. 13— Suit to recover projierty as trustee 
-• Subsegnent suit by heirs after plaintiff's 
death — Res judicata. 

Plantiff.s* father sued to recover certain pro- 
perty as its trustee. That suit was dismissed. 
After plaintiff’s father’s death, plaintiffs brought 
the present suit to recover the same property as 
trustees : 

Jleld, that, whether the plantiffs succeeded 
their father as trustees or the trusteeship was 
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Res Judicata — (ContiniMd), 
joint family property of which the father was 
the manager, the plaintiffs were concluded by 
the dccinion in the previous suit by their 
father. Ramappaya v. Aithu Melania, 7 Ind. 
Gas. 184. 

. WATililS and KRISHNASWAMI IYER, J.I. 

(‘22) C’.P.C. (Act V of VJOS), S. //—Res 
j ud icata — Different subject - matter. 

Two houses A and 13 were purchA^sed under a 
sale-deed, dated, 15th June, 1881. There was 
a previous liti);ation between the same parties 
in respect of the house A, in which it was 
decided that the house A belonged beneficially 
to M and not to S. The present suit was 
brought in respect of the house 13 : held that 
the decision in the previous suit did not operate 
as rett Jutlicnlfi, inasmuch as the question of 
title to the house 13 was never determined, nor 
was it in dispute in the previous litigation. 
Khalik Yar Khan v. Mobarik Begam, 7 Ind. 
Gas. ;38H. 

STANLEY, (J..I. and BANKIUKE, .f. 

(22-a) Will^TiCtlers of Administration-^ 
Suit by widow — Legatee made •party— Sub- 
sequent grant of Letters of Administration 
— Suit by legatee — Whether doctrine of res 
judicata applicable, 

13 exocuted a Will and died leaving him 
surviving his widow (defendant No, 1), his 
second sister ^plaintiff) and a son of his third 
sister, defendant No. 3. Under the Will, 
plaintiff was entitled to the estate of B, and 
defendant No. 3 was the executor who took 
possession of the estate after B’s death. The 
widow then brought a suit for possession 
against the nephew and the sister. The latter 
in her written statement said that she had 
hoard of a Will under which she was entitled 
to the property loft by B. TJie widow then 
entered into a compromise with the nephew 
executor, and a decree by consent was made 
against the latter and an ex parte decree was 
made again.st the sister. The sister then 
obtained Letters of Administration with the 
copy of the Will annexed and sued to recover 
possession on the strength of her title as 
legatee : 

Ileldf that this suit was not barred by res ju- 
dicata ^ that the Court in which the first suit 
was brought was not competent to determine 
the question of Ihc genuineness of the Will, 
and as Letter:^ of Administration were not 
then in existence, it was impossible for the 


Res iudidkitL— (Continued). 
plaintiff to establish her title thereunder. A 
litigant is not bound to assert his title under a 
Will till it has been proved. Akhil Sundarl 
DasI V. Nanibala DasI, 8 Ind. Gas. 28. 
MOOKERJBE an& SHr\BF-UD-DIN, JJ. 

( 28 ) C,P.C, (Act XIV of m2), S, 13— 
Suit to declare plaintiff's right as karnam 
— Prior suit between parties f<yi' invalida^ 
tion of pattahs granted by plaintiff — Deci- 
sion that plaintiff was mU karnam — Res 
judicata. 

Plaintiff .sued for declaration of hU right as 
hereditary karnam of a certain temple, lii a 
prior suit between the parties (wherein plaintiff 
was third defendant) it was sought to invalidate 
certain pattas granted by plaintiff introspect 
of the temple lands 

An issue was raised as to whether plaintiff 
was karnam of the temple rv^d Wii.s decided 
against him : 

Held, that the present suit was barred as res 
judicata. 

Obiter : — The suit will not bo res judicata if 
it were based on a subsequent appointment ‘of 
plaintiff iih karnam, Anthary«inii Patnaikv. 
Haribandhu Sabuto, 8 Tnd. Gas. 427. 
KRTSHNASAMI AlYAU, J. 

(23-a) Evidence — Chitta — Admissibility — Res 
judicata— suit - Subselfuent title — 
Suit- 

A decision in a rent suit does not operate as 
res judicata in a subsequent suit brought for 
establishment of title to laud. Hari Narain 
V. Khetra Sardar, 8 Ind. Gas. 715. 

GASPE|?SZ, j.' 

References .— lOC.W.N. 820; 20 G. 428 ; 3 
O.W.N. 2G6r,B. 

(24) Former suit by 'fnortgageo to enforce bis 
rights— Subseque. t suit by his sous and rever- 
sioners to protect their interests Opposite 
finding in two cases jHogal — Duty of Judge. See 
Customs (Punjab— Alienation), No. 1, 
139P.W.R. 1909. 

(25) Pre-emption suit decreed cu the ground 
that an ostensible mortgage is in reality a sale 
— Subsequent suit by vendor’s son against 
vendee to impugn alienation — Res judicata. 
Bee Pre-emption, No l, 157P.W.R. 1909. 

(26) Question of Xhanadamadi — Res judicata. 
See CO-SHARERS, No. 1, 145 P.W.R. 1909. 

(27) Interpretation of decree in a particular 
sense—Effoct. See GIV. PRO. OODE (1906), 
No. 25. 7 A.L.J. 190. 
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Ret Judicata 

(38) Civ. Pro. Code {1832). S. 13-‘*IIoftrd and 
finally decided,** moaning of— Effect of appeal 
in former suit having abated — Partition suit. 
See Partition, No. 3, $ Ind. Gas. 335. 

(29) Order to soli properties in a certain order 
— Subsoquout application not to sell property 
in that order— 12e.s‘ See EXECUTION 
OP Decrk:5, No. 9, 5 Ind. Cas. 310. 

(30) Partition suit — Parties in subsequent 
suit arranged on same side in previous litigation 
—Effect. See PARTITION, No. 4. 7 A.L.J. 451. 

(31) Suit for injunction — Subsequent suit for 
possession— Cause of action. Sje (3lV. PRO. 
CODE (1882), No. 15, G Ind. Gas. ‘233. 

.(321 Wrong decision as to -Whan a ground 
for revision. See REVISION, No. 2, 3 P.R. 
1910 (Rev.). 

(33) Former suit declaring possession in favour 
of TarwaJ — Right of Karnavan to claim pos- 
session in subsequent suit — lies judicata. See 
Malabar Tj\w, No. 5. 7 M.L T. 431. 

*(34) Res judicata —Prior suit for declaration 
of title to moiety of property —Dismissal — 
Subsequent suit for declaration of< title to 
whole property and injunction. See ^lORT- 
OAGE (General), No, 19, 7 M.L.T. 405. 

(35l— as between co-defondants. See MORT- 
(l.\OE (General), No. 3G, G ind. Cas, .331. 

(3G) Property undivided and subject to 
mortgage — Power of one shafcr to redeem - 
Lien over other shares — lies judicata. See 
MORTQAOE (REDEMPTION), No, 17, 8 M.L. 
T. 18G. 

(37) — between co-dcfcudants— Previous rent 
suit — Subsequent title suit. See APPEAL 
(SECOND appeal), No. 3-rt, 7 Ind. Cas. 123- 

(38) Decision under Ss. 105, lOG, 809, 
Bengal Tenancy Act — Res judicata. See ACT 
VIII OP 1985 (BENGAL Tev.VNCY), No. 39, 7 
Ind. Cas. 71. 

(39) Effect of obiter dictum. See SHAMILAT, 
No. 6, 94 P.L.R. 1910. 

(40) Finality of ex parte decree— Suit to set 
aside decree — Fraud — Limitation. See ' Ex 
PARTE * DECREE, No. 2, 47 P.L.R. 1910. 

(41) Decree for money rent — Res judicata. 
See LEASE, No. 23, 12 C L.J. 595. 

(42) Previous *8uit for partnership debt — 
Widow as co-plaintiff — Application of old or 
new Code on the question of. See PARTNER- 
SHIP. No. 8, 142 P.W.R. 1910. 

71 


Ret J udieata— (ConeffM^f d) . 

(43) No judgment defining rights and obliga* 
tions of defendants inter se— Applicability of 
principle of. See WITHDRAWAL OF SUIT, 
No. 2, 7 Ind. Cas. 893. 

(44) Application of doctrine of, to execution- 
proceedings. See Execution of Degree.. 
No. 2, 5 Ind. Cas. 89. 

(45) Mortgage suit— Person joined as defend- 
ant failing lo sot up paramount title— Effect. 
See Mortgage (general), No. 55, GN.L. 
R. 156. 

(46) Object of. Sec ClV. PRO. CODE (1883). 
No. 14. 8 Ind. Cas. 9. 

Reatitation of conjugal righta. 

(I) .'^uit for restitutinu — Limitation Act 
lii^77), Art. 3o—Madra.s Act III 0/^873^ 
S. la —Afjrecuwat for present and future 
separation -Legality —Knglish and Indian 
late — Public policy. 

In this case a suit was brought, after a 
demand and refusal, for restitution of conjugal 
riglits, in 1903, and that was compromised in 
1901. 

By the compromise the parties agreed to 
live together ** according to the custom of the 
world.’* The agreemont further provided “ If 
on any day subsequent to this a^ld for any 
reason whatever you (the wife) should not like 
to live with mu, but want to go away from me, 

T agree to give you Rs. 350.” 

The parties never lived together after tho 
agreement. Tho husband brought tho present 
suit for restitution in 1907. 

lleld^ that, though Art. 35, Limitation Act, 
lf)77, would bar a suit for restitution if thcro 
has been a demand and refusal more than 2 
years before suit (a), it is impossible to contend, 
after the above agreement, that tho previous 
demand and refusal furnish the .starting point 
for the running of time, and that, unless there 
is a fresh demand and refusal, time cannot run 
against tho present claim for restitution. 

Courts should be strict in applying Art. 35, 
according to the letter. Moreover it does not 
find a place in the new Limitation Act. 

The parties in this case being Hindus and 
Brahmins, the law to be applied in determin- 
ing their marital obligations is the Hindu law. 
See S. IG of Madras Act III of 1873. It may 
bf3 doubted whether, under that law, any agree- 
mont between husband and wifo to live apart 
from each other is valid. It may well be 
deemed to be forbidden by the Hindu law (6). 
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Restitution of conjugal rights — {Concluded), 

Kvpn apart from the Hindu law, the agree- 
rnont imifit be regarded as opprised to public 
policy and therefore not enforceable (c). 

Even under the English law, an agreement 
providing for future separation is invalid, 
tiiough an agreement for a present separation is 
enforceable (d). Krishna Iyer v. Balammal, *| 
8M.L.T. 314. ■ ' 

&ANKAKAN NAIK and KklgUNARWAMI 
lYKIl, .IJ. 

liefcvcnccs * — (o) *iH ^I. 1311 ; 25 B. 611 j 34 
C. 79, R. (6) 2H C. 751, R. (o) 7 Bom. L.R. 
cm. id) 9 E H. STO ; 6 B.D. 19; 10 IM). 18H; 

12 Ch. 1). 60.5, A*. 

(2) Suit for — .lurisflietion. Seo VATjUATION 
OF SUIT, No. 2, (1 Tnd. Gas. 036. 

(3) Apostacy— Effect upon marriage -Main- 
tainability of suit for. Sec INTAHOMFDAN LAW 
(MAuniAOK), No. 2, 7 A.L.J. 966. 

Restoration of suit. 

See SUIT. No. I, 11 C.W.N. 558. 

Resumption of iand. 

(1) Suit for — I*len of service in lum of hnid-- 
Burden of lu'oof. 

Where, in a suit for resumption of certain 
lands, the defendants pleaded that the grant 
was burdened with service, iudd the burden of 
proving such service, or the grant burdened j 
with such service, lay on the defendants, and i 
that tho enjoyment of the land for 40 years will j 
not shift the burden of proof. Yisweswara j 
Nissenka Bahadur v. Gorla Budaradu, S IM. 
L.T. 82 = 7 Ind. Cas. 401. 

BENSON and KUISHNAWAMl lYEll, J,J. 

References 7 M. 268 (272) ; 11 M. 36.5 (375) 
and 26 M. 103, R, 

(2) Circumstances telling against right of per- 
manent occupancy. Sec PFiHMANFiNT Tenure, 
No. 1, 8 M L.T. 258. 

Reuter. 

(1) Jlistake of. in transmitting message — 
Effect. Sec SALE, No. 11, 8 M.L T. 353. 

Revenue Court. 

(1) Judgment of — Suit for declaration that 
judgment teas not binding on plaintiff. 

No suit can lie to declare that the judgment 
of the Revenue Court was not binding on the 
plaintiff, who was a party to it. Thtruvenga- 
dam Piilai v. T. Ramanjulu Naidu, 8 M.L.T. 
380 . 

Miller and Krishnaswami Aiyar, j.}. 


Revenue Manual (Mysore). 

Rule 23 — Agent appointed under — Not a 
“recognised agent.” See JURIRDICTION OF 
Small Cause Court, No. 2, 16 M.C.C.R. 
160. , 

to 

Revenue officer. ' 

Nature of proceedings by a. See ACT III OF 
1901 (U. P. Land Revenue), No. 1, 13 O.C. 
198. 

Revenue Recovery Act. 

See A(JT II OF 1864 (MADRAS). 

Revenue sale. 

(1) Encumbrance or undortenurc if ipso facto 
avoided by. Seo MESNE PROFITS,*^ No. 1, 11 
C.L.J. 503. 

(2) Effect of issue of cer*J6cate. See Co- 
SHARKRS, No. 8, 7 Tnd. Cas. 772. 

Revenue Sale Law. «. 

See ACT XT of 1859 (BENGAL). 

Reversioner. 

(1) One of several reversioners tailing posses- 
sion of .whole property — Suit by other rever- 
sioners for their shares after 12 years — Limita- 
tion. See ADVERSE POSSESSION, No. 5, 6 Ind. 
Cas. 695. 

(2) Right of a, to sue for share of another. 
See Customs (Pun.iar— Inheritance and 
Succession), No. 2i, 143 P.W.ft. 1910. ‘ 

Review. 

(1) Review, granting of — Appeal — Delay. 
Where tho plaintill applied on 12th March 

for review of a decree passed on 3lsb January, 
and tho review Wi\3 granted on 9th April. 

Held tha'b there was no decree from which an 
appeal could bo preferred, until tho order 
granting tho>i;oview is set aside. 

Excuse of delay is a hiatter of discretion with 
the Court, and if .j had been properly exorcised, 
tho High Court will not interfere. RamaBwami 
Iyengar v. Janak/ Ammal, 7 M.L.T. 387. 
Benson and Krishnaswami aiyar, jj. 

(2) Appeal against order granting review, 
ground of — Appeal on merits against the 
final order passed on review — Civ. Pro. 
Code, 0. 43, r. 1 (w) and O. 47, r. 7. 

Held, that an appeal against an order grant- 
ing review can be made only on tho specific 
grounds mentioned -in O. 47, r. 7, Civ. Pro. 
Code, and no others. Tbj right of appeal 
granted under 0. 4.3, r. 1 (/(;), is a right of 
appeal subject to the restrictions set forth in 
O. 47, r. 7. 
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Review— (Cnncluflirf) . 

Held further, that there is no right of appeal 
upon the merits against the final order passed 
on review. Indar Kuar Rani v. Thakur 
Baldeo Bakhsh, 1%0.C)? 248. 

Evans and Linsdw, j. cs. 

(3) Order granting —Scope of appeal— Powers 
•of appcllatc^ourt. SccCiV. PUO. CODE (1908), 
No. 1G6, 11 C.L..T. IGJ. 

(4) Decree admitted to bo fully satisfied 
Mistake— Review. See l-’AEt'UTlON OK DE- 
CREE, No. 0, 5 Ind. Gas. 148. 

(5) — of judgment — ]MistaktMi admission on 
a point of faw, when constitutes a ground for. 
See Hindu Law (Stridhan), No. 2, fi N.L. 
R. 3. • 

(0) — when may be admitted — Appeal ag.iin 
order admitting, if lies. See ClV. PRO. CODI 
(1882) No. 232, *11 C.L..T. 2G. 

(7) Order pas-sed on review of previous orde 
in execution proceedings. Appeal. Sec ClV 
Pro. OODl (IS82), No. UO. 5 Ind. Oaa. 183. 

(8) Application to rQ.store appeal made aft 
expiry of thirty days — Application treated a.s 
See OlV. Pro. CODE (1882), No. 7G, 7 P.L.R 
1910. 

(9) Point not rai.scd in the lower Court even 
in Jjn application for a review, whether can bo 
raised in revision. See REVISION, No* 3, 8 
M.L/r. 85. 

(10) Order refusing to grant— Revision. Set 
Revision, No. 4, 0 Jnd. Cas^ 707. 

(11) Setting aside ex p decree —Review of 

judgment. See ClV. P^^O. CODE (190.S), 
No. 108. 12 Boift. L.R. 880. • 

Revision. * 

(1) Revision -InterUl^utory order — Muterinl 

irregulnntij — Section 115 of Act V of IVOS 
— Arbitration— Sectuni 70 {a) of Act XVIH 
of im. • 

IleUl, that the word “ c;\sc” should not always 
be strictly construed, and that interlocutory 
orders, i.c., orders which do not finally dispose 
of a case, may form the subject of revision, if 
the imittor they relate to, though part of and 
.connected with a ease, stands by itself and is a 
definite part of a case, and in which the ends 
of justice would be defeated if the power of 
revision is not exercised. 

So, where a claim was based on the award of 
a private arbitrator and on the merits in the 
Alternative, the defendant attacked the award 
but not on the ground of misconduct, the 
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Revisicip - {CoiitiuMd) . 

plaintifi, seeing the force of the defendant’s 
objection, con.sented to limit hi.s claim to the 
award, and the lower Court alli^wcd the defend- 
ant at a very late stage of the proceedings to 
plead misconduct of the arbitrator, but refused 
to grant the plaintiff’s prayer to fall back upon 
the alternative caii.se.s of ac'tion originally 
alleged in the plaint : 

Held tha^the order of refusal amounts to a 
material irregularity within the moaning of 
S. 70 {a) of Act XVIII of 1881, atid thcplaintifl 
is entitled to got it .set aside in revision without 
waiting for the final result of the case. The 
Delhi Cloth and General Mills Company, Ld. 

V R B. Hardhian Singh, 72 P.W.R. 1910 G 
In.i. (:as.939. 

SHAH Din and CHEVIS, .I.T. 

Itifercmes :-C, GO P.R* 1897; C. 51 P.R. 
1899, F. 

(2) Wrong decision as to ros judicata wheit 
a ground for- Financial Coininissioiwr 
when would interfere in. 

A wrong decision as to res judicata would 
naturally be a good ground for revision, if it 
prevented a case being beard on the merits. 

The discretion of the Pinaneial Commi.s8ioner 
to ext.Tcise revisional powers in any ca.se is 
quite unfettered, and the broad principle to 
follow IS to interfere only when a refusal would 
result in injustice or failure of justice. Imam 
Din Y Jiwan, 2 P.R. 1910 (Rev.) G Ind. Cas. 
735. 

DouiE, FiNANciAii Commissioner. 

(3) Practice— Point not raised in the loner 
Court in auiipplxcaiion for review^ whetlur 
con be raised in revision. 

* A point, which is not raised in the Courts 
below even in an application for review, will 
not be allowed to be raised in the Court of 
revision. Muniappa Chettiar v. Balarangaya 
Chetty, 8 M.L.T. 85. 

:MlLfiER, .J. • 

(4) Review -Order refusing to grant review — 
Revision— Amendment of decree. 

No revision lies against an order refusing to 
grant an application for review. 

An application for revision can be made, if 
the Court has refused to exercise its juri.sdictiou 
in the matter of amendment of an order 
absolute so a.s to bring it into conformity with 

the judgment. Balbahdar Singh y. Chunnl 
Lai Bahu, 6 Ind. Cas. 707. * « 

BANERJI, J. 
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Revision - {Co7itinued ) . < 

(5) Revision— Blinding of fact — Misinterpre- 
tation of evidence of witnesses — Not cmi- 
Hidering the loss of an iinjwrtant document 
in the ease — S. 70 {I) {a) of Act XVlII of 

. 1884— Long delay in suing. 

' Kelil^ ihiit iii\ obvious misinterpretation of 
the testiniony of witnesses or othor evidence, 
or not considering the loss of an important 
doouincnt in a case, is material irregularity 
within the meaning of S. 70 (n) of Act XVIII 
of 1881, which justifies intorforehco with the 
hriding of fact by the lower Courts. Unneces- 
sary long unexplained delay in suing goes 
against plaintiff. Umra v. llahi Bakth, 97 
r.W.R. 1910 = 7 Ind. Cas. 7i:3. 

SCOTT-SMITH. .J. 

(6) Punjab Courts Act (XVlIl of ISHi) as 
ameniled, S. 70 (I) (a). Revision— Civil 
cases — Material irregularity — Assumption 
by (Unirt against evidence on record. 

Whore the lower Appellate Court reversed the 
judgment of the Original Court merely on an 
assuinptjon, and there was no evidence in 
support of it. the Chief Court, on revision, set 
aside the judgment of the lower Appellate 
Court and restored that of the Original Court. 
Yhakar Das v. Barkhurdar, 127 P.L.R. 
1910. 

SrOTT-SMlTIl, .1. 

(7) Rerisiflii — Alternative remedy being avail- 
able not necessarily a bar to revision — 
Arbitration, reference by Court to — 
Munsar nil's power to Jlr date for hearing — 
Ifeai ing of case jlj'ed for a date subsequent- 
ly declaied a holiday— C.P.C. (Vof 1908), 
S. I la— C.P.C. iV of PJ08), Sch. II, cl. (O). 

.Vlthough the practice of the Court has been 
to discourage applications for revision whore 
othor remedies are available to the applicant, 
yob the existence of an alternative remedy is 
not m^cossarily a bar to the exorcise of rcvisional 
jurisdiction. 

A suit was referred to arbitration. Several 
applications were made for extension of the 
time fixed for filing of the award, and ultimately 
May 28Lh was fixed for that purpose. On that 
date no award was filed and neither party 
appeared. At the instance of the Court, the 
plaintiff's pleader applied for further extension 
of time and the Court then fixed Juno 20th. 
On that date also no award was filed and 
neither party appeared, but the Suljordinatc 
Judge was himself unable to attend the Court 


Revlsioa — {Continued). 

on that day, and the Munsarim made, an order 
ad jou rning the case to J une 24th. Subsequently 
this date was declared to be a holiday and the 
ease was taken up on j'une 26 th when the subor> 
dinate Judge made an order superseding the 
arbitration and dismissing the suit. 

Held, that the Munsarim had power to- 
fix a date for the next hearing of the suit. 

Held further, that, as the case could not 
[m be taken up on the 24th on account of the 
holiday and there was nothing to show who 
fixed the following day for the hearing of the 
case, there was no justification for 'calling the 
case up on the 25th, the day on which it was- 
dismissed. ‘ 

IfeldnUn, that the words *‘and in such case 
shall proceed with the suit iti cl. (8) of the 
second schedule to the Code of Civil Procedure- 
do not necessarily mean that the Court shall 
I proceed at once on that same day to examine 
witnesses. Kundan Lai and smother v. 
Ghainu Lai and another, 12 U.C. 841. 

CHAMiEii and Evans, .1.1, 

(8) Improper order for withdrawal of suit — , 
'Revision. Sec CIV. Puo. CODK (1908), No. 132, 

11 C.L,J. 45. 

(9) Error in law — Substantial* justice done- 
to parties— Whether revision lies. See GUARD- 
IAN AND MINOR. No. 2, 5 P.W.R. 1910. 

(10) Order under S. 18 (Act XX of 18ri3> 
whether open to. Sec ACT XX 186.S (REfil- 
Gioijs Endowments), No. 5, 7 M.L.T. 12G. 

f 

(11) Decree of Small Cause Court— Highf 
Court not Ijound to interfere in every case in 
revision. See ACT IX OF 1877 (PROVL. S. C. 
Courts), No. 15, 5 Ind. Cas. .322. 

(12) Burden of proof thrown on wrong party 
—Revision. See NEGOTIABLE INSTRUMENTS, 

' No. 1, 25 P.W.R.' 1910. 

(13) Refusal to add party — Revision. See 
Civ. Pro. Code (1908), Nos. lOO and 92, 11 C. 
L.J. 420 and 11 C.L.J. 42G. 

(14) Order under S. 36, Legal Practitioners 
Act— High Court’s power of. See ACT XVIII 
OF 1879 (Legal Practitioners), No. 9, 11 
C.L.J. 613. 

(I 

(15) Misapprcciation of evidence, whether a 
ground for — Whether there is any difference 
between Berar and the Central Provinces with 
regard to High Court’s power of. See CiV. 
Pro. Code (1908), No. 59, C N.L,R. 49. 
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Revision — ( Comluded ) . 

(16) Wrong decision on limitation or as to 
jural relation between the parties — Eevision. 
See CIV .* Pro. Code (1908), No. GO, 6 Ind. 
Gas. 745. 

(17) Order of QistriSt Judge that he has 
jurisdiction to entertain application for letters 
of administration — Eevision. See AcT V OP 
1881 (Prorate and administration), 
No. 10, 94f*.W.E. 1910. 

(18) Am^indinent of plaint whether allowed 
in. See LIMITATION ACT (1908), No. 7, 8 M. 
L.T. 199. 

(19) Lower Appellate Court ignoring vital 
facts — Material irregularity — Revision. .i(^e 
Landlord and Tenant, No. 34, 35 P.L.E. 
1910. 

t 

(20) Point of limitation involving questions of 

Jaw and custom -Ground for. See CUSTOMS 
(PUNJAR— INHERITANCE AND SUCCESSION). 
No. 20, 141 1910. 

(21) Delay of five and a half murith.s in filing 
revision. See ACT II OF 1901 (AORA TENANCY) 
No. 20-a, % Ind. Gas. u29. 

*(22) Right decision — Defect of jurisdiction — 
Eevision whether lies. See LANDLORD AND 
Tenant, No. 53-n, 8 lud. Cas. 733, 

(23) Grant of sanction by Collector for 
removal of Mohuiit - Revision. See ClV. PRO. 
CODE (1882^, No. 210-a, 104 P.K. 1910. 

Eight to sue. • 

(1) Joint Jamilij, member of — Lending money 
— JBonamidar —Debtor objecting to creditor's 
power to lend. 

A member of a joint family, who was at 
liberty to use th^ funds in <his hands, whether 
they belonged to the joint family or not, is not 
a bena miliar for the family when he lends 
money in his own ua^e to some body else. 
Even if he wore a benamidar^ he would be 
entitled to sue in his own name the person to 
whom he lent the money. Such suit need not 
be brought by all the izfbmbers of the joint 
family. Hara Oobinda Shaha v. Puma 
fihandra Saha, 11 C.L.J. 47 = 1 Ind. Cas. 522. 
HOLMWOOO and SHARFUDDIN, JJ. 
lieferences : — 24 C. 644, AppL; 30 C. 266, D. 

(2) Right to sue for damages for broach of 
contract is not transferable. See TRANSFER OF 
Property act, No. 6, 7 M.L.T. 228. 
Eiparian ownerji. 

Right of, in a natural stream— Suit for 
contribution among. See ACT IX OF 1887 
<PR0VL. S.C. COURTS), No. 7, 7 M.L.T. 74. 


River. 

Dried up bed of a— Ownership. See BOUN- 
DARY, No. 2, 12 C.L.J. 216. 

Riwaj-i-am. 

(1) Interpretation and vaIue*of— Value of— 
Entry of custom in, unsupported by instances. 
See Hindu Law (Inheritance), No. 8, *84 
P.W.R. 1910. 

(2) Value of, as evidence of custom stated 

I therein, EVIDENCE ACT, No. 2, 8 Ind. 

j Cas. 728. 

I Sale. 

(1) liight of delivery of goods, whether can be 
sold— 'Contract to sell goods C.LF,, at a 
port named — Incidents attaching to sale hy 
trade usage — llreach of contract of sale — 
Damages, measure of. 

There is no such thing known in law as a sale 
of a right to delivery. 

The incident.s attaching to a sale C.I.F., by 
trade usage are those On a sale C.I.F., the 
seller undertakes to ship the goods sold on a 
vessel bound to the port mentioned, and to 
deliver the goods on board such vessel by tender- 
ing to the buyer a biil of lading for them, 
together with a policy of insurance covering 
their in«urance to the port to which the goods 
are to go, and the seller must be ready and able 
to endorse the bill of lading and to transfer the 
policy to the buyer, on receiving payment of the 
price (n). 

Ill case of a breach of contract to deliver the 
goods, the buyer is entitled to receive from the 
seller the difference between the contract rate 
and the rate at the place on the day on which 
delivery ought to have been made. Abdul 
Hanied v. Torab All, oL.H.R. 144. 

Fox, c.j. and J\\RLETT, .7. 

Reference :~'{a) (1872) L.R. 5 ILL. 395 
(408), H. 

\ ^(2) Sales by and umler Court, distinction 

between, ^ 

There arc two classes of sales in suits : — 
(1) sales by the Court and (2) sales under the 
Court. Sales by the Court are cases, in which the 
Court makes a title to the purchaser and coO’ 
firms the sales and issues a sale certificate. 
The second class is whore the Court authorizes 
a trustee, receiver or other person holding 
property, to sell the property, and the sale is 
made out of Court ; the Court does not make 
any title to the purchaser, no; does it grant a 
sale certificate or confirm the sale. Oolam 
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HoBBeln CaBBim Arif v. Fatima Beldam, 6 

Ind, CaB. 300. 

Flktcheu, j. 

Reference : — il C. 470, dissented from. 

(3) Sale — Conveyance executed bona fide — 
No consideration paid — Sale not void — 
Vendor can sue for and recover the pur- 
chase money but cannot recover the pro- 
perty. 

Where, in a bona fide Bale transaction, the 
conveyance is ‘properly executed, the mere fact 
that the consideration for the sale is not paid 
docs not render the document absolutely void. 
The vendor might recover from the purchaser 
the purchase-money, which was agreed to bo 
paid, but cannot ignore the transaction and 
claim back the property. Nasir-ud-din Khan 
Y. Hikmatuilah Khan, 0 Ind.Cas. 117. 

Stani.ky, c.J. and (liUFFlN, J. 

(1) Contract for sale of goods — Stipulations 
as to the time of delivery^ whether of the 
essence of contract — Sale of (Joods Actt 
S. 10. 

Ifeld, that, unless a dillcrcnt intention ap- 
pears from the terms of the contract, stipula- 
tions as to the time of delivery are not deemed 
to bo of the essence of a contract of sale of 
goods. The Instalment Bank, Ld., Fyzabad 
Y. Lala Kaudhaya Lai and another, 13 O.C. 
143. 

Evans, j.c. 

(5) —of immoveable iwoperty— Agency — Au- 
thority to sell, whether includes authority to 
receive purchase money — Sale of goods and 
sale of immoveable pr operty distinguished — 
Notice on the outer wall of house to make 
enquiries of vendor's vakil, whether amounts 
to an authority to vakil to sell the house. 

A person having a general authority to sell 
immoveable projjerty does not by necessary 
implication have the authority to receive the 
purchase-money {a). 

Per Abdur Rahim, J, — In case of a sale of 
goods, if an agent, for instance, an assistant 
in a shop, has authority to sell goods, it may 
be presumed that he should have authority to 
receive the price of those goods (b). 

Notice put up on the outer wall of a house 
for sale, that enquiries were to be made of the 
vendor’s Vakil, docs not amount to an author- 
ity to the Vak^ to sell the house on behalf of 
the vendor. I- Napasimhulu Ghetty v. Sundra 


Stile— fContmtied) , 

Chariar, 8 M.L.T. 7 = 20 M.L.J. 479=7 Tnd. 
Gas. 189. 

White, c.j. and Abdur Rahim, j. 

References : — (n) Dart on vendors and pur- 
chasers, p. 213; Mynn^v.^oliffe (42 Revised. 
Reports; 802), R.\ Viney v. Chaplin (27 L.J. 
Ch. 434 (437), F. (b). Chapel v. Thornton (33- 
Revised Reports 678) and Howard Chapman 
(34 Revised Reports 814), R. and D. 

(G) — of timber — Breach of warranty of title 
—Rights of buyer — Measure of damages. 

In the case ‘of a sale of goods, where there was- 
a distinct breach on the part of tb3 seller of 
warranty of title, the buyer is entitled to a 
refund of the money paid by him for thq goods, 
and having regard to the uatui*' of tho goods* 
sold and what was within the contemplation 
of the parties, the expense incurred in remov- 
ing tho timber must be taken into account as 
loss to the buyer naturally flowing from breach 
of the warranty. Bamanunni Nair y. Kapu- 
mathil Napayanan Nair, 8 216=7 

Ind. Gas. 767. ^ 

ARNOLD White, c;.j. • and abdur 
Rahim, j. 

(7) Sale of tank and lands — Severance of' 
land from the tank from common oivjier- 
ship— Rights of owner of lani — Irrigation 
— Continuous easement. 

A tank and certain lands originally belong- 
ed to a Zamindh.r. They were sold by him 
to tho dcffiiidant. The plaintifl subsequently 
became owner of, portion of land under the 
tank. The'iands were being irrigated with the 
water of the tank. that, as the right to 

irrigation was an apparent and continuous ease- 
ment, when tho plaintiff acquired his right to 
the above portioL. of tho land, he is entitled to 
the continuance of the easement. But the 
.plaintifl cannot ask that there should be no 
tank bed cultivation, provided it does not inter- 
fere with or reduce tho customary flow to the 
plaintiff’s lativ^s. Nor is the plaintiff entitled 
to insist as dominant owner that the defendant 
should keep the tank in good repair. 

Held also that the sale of the land did not in 
any way enlarge tho plaintiff's rights beyond 
what ho was entitled to on the severance of the- 
lands from the common ownership. Abboy 
Ghetty alias Authiappa Ghetty v. K. G- 
DeBika Ghapiar, 8 M.L.T. 241. 

BENSON and KRISHNASAWMI lYER, JJ- 
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Sale — {Contintied ) . 

(8) Dispossession by Oovernnunit — Stipula- 
tiofv for refund of purchase-money — 
Legality, 

In this case the partieastipulated that, in case 
the Government dispossessed the plaintiffs of 
the lands purchased by them from the defend- 
ants, the latter would have to refund the 
purchase n]|pnoy. IleUl that such a stipulation 
• is lawful. Yagadhu y. Haddu Maharanna, 8 
M.L.T. 312. 

ABDUR Rahim and KniSHNASAWMI 
Iyer, jj. 

(9) SaIe—-Contrnct to sell — Payment of part 
consideration — S2iecific performance —Dis- 
cretion — Delay — Pleadings — Amendment — 
Suit on sale — Appeal^ second— Prayer for 
specific per f 01 mance — Pleadings. 

The pa>ment of a part of consideration 
money docs not necessarily imply that there is 
an out-and-out sale and not a contract to soil 
(«). 

Whore a^uit is based on an alleged completed | 
Sijlc, the plaintiiT cannot be allowed to urge in i 
second appeal ^at the suit may bo regarded as ! 
one for specific performance of a contract to . 
sell. The latter suit is inconsistent with the 
position based on an alleged completed sale and > 
cannot be entertained without an amcndincnt 
of the plainf being allowed. 

In a suit to enforce specilic performance of a 
contract to sell, where the plaintill slept over 
his alleged rights for very nej^irly twelve years 
and made no attempt, until a few months of the 
institution of the suit, to pay to the defendant 
the balance of tjj^c sale prict: and t^ get a sale- 
deed executed and registered in bis favour : 

Held that, under the circuuftstanccs, the 
Court would not be juitified in exercising its 
discretionary power to decree specific perform- 
ance of the contract. Barkhurdar y. Haji 

Munawar Din, 7 Ind. Cas. 5G8. 

• • 

Shah Din and ghevis, jj. 

Reference :—{a) 65 P.R. 1898, H. 

(10) Sale — Description of subject-matter — 
Quantity of land exactly described — Bonn- j 
dai ies uncertain — Intention of parties , i 

In a sale-deed the quantity of land sold was i 
exactly described, but its boundaries, as set \ 
forth in the deed, were such as Could bo applied | 
to the entire plotf of land of which the quantity j 
sold was only a portion : held that the intention 
of the parties was to sell the specific area de- 
scribed in the deed, and not the entire plot 


Bale — {Continued ) . 

covered* by the boundaries. Hot! Begam V. 
Abhab AH. 7 Ind. Cas. 574. 

Karmat Husain, j. 

References :—S7 C. 293; 10 O.L.J. 570; 4 
Ind. Cas. 713, Appr.; U W.R. 301 ; 15 W.R., 
394 : 16 W.R. 5 ; 6 B. 208, JS. * 

(11) Same brolcer for both vendor and vendee 
— Sale effected by bought and sold notes — 
Terms Jittered by Renter in course of trans- 
viissioTi —Liahiiity of broker and of seller— 
Contract Act, Ss. a 30, 23f), * 

In this suit plaintiff sued in respect of the 
non-delivery of eertnin shares in M. Company, 
which ho alleged to bavo purchased from first 
defendant through brokers, the .second and third 
defendants. The brokers having been authorised 
by plaintiff to buy at 20 cabled through Reuter 
Agency to the first defendant who was then in 
England that they could sell for him at Rs. 20. 
Reuter varied the mcs.sage in the course of 
transmission by inserting the word “profit” 
before 20, and the first defendant cabled back 
“sell ”, which the brokers read as an acceptance 
of the offer actually mado by them, wlicreas it 
was in fact an acceptance of the offer as altered 
by Reuter. 

Held that, as regards the first defendant, his 
acceptance was an acceptance of the offer he 
actually received in the cable as altered by 
Reuter, and ho cannot be held liable to the 
I plaintiff in this suit, as in such a case there 
: was no contract between the plaintiff and the 
I first defendant (a). 

A broker may act for both sides, and if ho 
docs not exceed tht3 limits of hi.s authority, ho 
incurs no personal liability. 

* To render the agent liable under S. 235, 
Contract Act, it is only necessary that the re- 
presentation should have been untrue in fact, 
and it is not necessary to show that the agent 
w^s in any way to blame (6). Hajeo Ismail 
Sait Y. James Short, 8 M.L.T. 353. ^ 

WAIiTilS, J. 

References: — (n) (1870) L.R. 6 Ex. 7, P, 
(6) 8 El. and Bl. 647 ; (1910) 1 K. B. 215 ; 0 
T.R.R. 488 ; 33 L.J.Q.B. 335, R. 

(ll-a) Verbal sale followed by 2)ossession — 
Validity of sale. 

Where the second and third respondents had 
the sold certain land to the first respondent, and 
sale was verbal but was follo\^d by possession 
and mutation of names : • 



1136 


THE CURKEN/r INDEX, 1910. 11)6 


Sale — (Continued ) . 

Heldy that Buoh Rale was valid, a6d the I 
appellant, who was a subsequent purchaser of 
the same land by a registered deed, could not 
recover the land from the first respondent. 
Mauog Tun E. y. Maung Thet Pyo, 8 Ind. 
Cap. 443. 

• LOWIS, .T. 

Reference 4 L.B.R. 28, F. 

(12) Consideration in shape o' services 
rendered or to bo rendered- Clrant of assess- 
ment— Registration . See TRANSFER OF PRO- 
PERTY ACT, No. 37, 12 Bom. L.R. 9. 

(13) Of unascertained goods— Completion of 
— Ss. 79 and 83, Contract Act. See CiV. PRO. 
CODE (1882), No. 24. 3 Sind B.R. 156. 

(1*) Suit for cancellation of Hale-deed by 
vendor and for recovery of properties — Decree 
for unpaid purchase money— Jurisdiction. See 
CIV. PRO. CODE (1908), No. 104, 8 M.L.T. 
433. 

(15) Registration of deed of— Non-payment 
of consideration — I’roof of non-payment. See 
Transfer of Property act. No. 29, G 
Ind. Cas. 477. 

(IG) Construction of document — Sale or 
mortgage — Condition to retransfer. See MoiiT- 
OAGE (OENEHAL), No. 25, G Ind. Cas. 512. 

(17) Sale falling through owing to vendor’s 
neglect — Agent negotiating sale — Right to 
<5ommi.ssion. See CONTR\CT, No. 7, 8 M.L. 

T. 40. 

(18) Sale deed — Warranty of title— Interest 
sold whether a subsisting interest. See TRANS- 
FER OF Property Act, No. 33, 7 A.L.J. 
762. 

(19) Property already in vendee’s possession 
— Necessity for registered document. See, 
Transfer of Profekty act. No. 30, 6 Ind. 
Oas. 763. 

(20) Sale subject to agreement executed on 
the same day — Reserving right to vendor to re- 
purchaso—K fleet. See MORTGAGE (BY C05i- 
DITIONXd SALK), NO. 2, 7 A.L.J, 998. 

(21) Perpetual lease when amounts to a. 
See Pre-emption, No. 30, 7 A.L.J. 1022. 

(22) Sale-deed executed - Executapt cannot 
obtain declaration of bis title unleRS ho gets the 
deed set aside. See SPECIFIC RELIEF ACT, 
No. 16, G Ind. Cas. 891. 

(23) Property belonging to one or other of 
two persons — Purchase from both — Alternative 
oauses of actiop. See CiV. PRO. CODE 
/Mysore), No. 3, 15 M.C.C.R. 86. 


Sale — (Concluded ) . 

(24) Vendor’s title— Whether attestation 
amounts to representation as to validity of title. 
See ATTESTATION, No. 1, 8 M.L.T. 171. 

(25) Agreement by piyrchaser to pay price in 
discharge of incumbrances-^Failure to pay — 
Payment after suit by vendor— Cause of action. 

• See Cause of action. No. 1, 8 M.L.T. 188. 

(26) Railway receipt in name of ^ vendee as 
consignor — Effect. See DELIVERY, No. 1, 4 
S.L.R. 10. 

(27) — of unascertained goods when complete. 
See Act TX OF 1899 (ARBITRATION), No. 1, 4 
S.L.R. 20. 

(28) Consideration for-^ Burden of propf. See 
Pleadings, No. 7, 40 P.Ti.R. 1910. 

(29) Purchase money unpaid — Rights of buyer 
and seller. See TRANSFER OF PROPERTY ACT. 
No. 32, 6 N.L.R. 98. 

(30) Vendor’s power to roscK goods in his 
possession. See CONTRACT ACT (MYSORE), 
No. 1. 15 M.C.C.R. 254. 

(3J) Attestation whether amountstto a guar- 
antee of title in the vendor. See ATTESTATION, 
No. 1, 7 Ind. Cas. 174. * 

(32) ]Money left with vendee for payment to 

decjree-holder not inconsistent with continu- 
ance of vendeor’s lion for unpaid purchase 
money. See TRANSFER OF PROPERTY ACT, 
No 35, 7 Ind. Cas. 039. ' 

(33) See Vendor And Purchaser. 

(34) Charge — Invalid sale — Right of vendee 
to a charge, ^ 

See Transfer op Property act. 
No. 3G-a, 8 M.L.T. 4G4. 

(35) Purchase money not paid — Vendee en- 
titled to possession — Vendor’s lien for unpaid 
purchase mon'*y. See TRANSFER OF PRO- 
PERTY Act, No. 32-a, b'lnd. C.18. 364. 

Sale certificate. 

(1) Period for applying to obtain a. See GlV. 
PRO. Code (1882), No. 160, 5 Ind. Cas. 263. 

(2) Rule of construction of. See DECREE, 
No. 4, 6 Ind. Cas. 75. 

Sale proclamation. 

(1) Application for amendment of — ^Appeal. 
See Civ. Pro. Code (1882), No. 107, 6 Ind. 
Cas. 180. 

(2) Misrcpresi*ntation of value of property 
in — Decree-holder bidding through beuamidar 
— ^Substantial injury — Fraud — Setting aside 
sale. See Giv. PRO. CODE (1882), No. 141, 
6 Ind. Gas. 135. 



1V7 


DIGEST O; GASES. 


1138 


Sale proelamation --((7oncZu<2f-<2). 

(8) Fraud and misreprosentation in — Effect — 
Right ol certified purchaser to sot aside sale — 
Limitation. See Civ. PRO. CODE (1882), 
No. 148, 8 M,L.T. 154. 

^ • 

Sanction to proBecute. 

(1) Crim. Fro. Code (Act V of 1898), Ss. 295, 
476 — Sanction to prosecute and order for 
prosecution— OOence against public justice 
—PcnalCode (ActXLV of 1660), S. 209— 
Offence committed hefote Small Cause Court 
— Sanction granted by S7ich Court revoked 
by District Judge— High Court or District 
Judge, if may order prosecution under 
S. 4K>— High Court, if may grant sanction 
under S. 195, or set aside order revoking 
sanctum- Powers of icvision — Civ. Pro, 
Code (Act V of 1908), S. 115 — Acting ille- 
galhj in exercise of jurisdictum. 

When a Sui/lll Causo Court Judge granted 
sanction to the District Magistrate to prosecute 
the petitioner for an offence under S. 209, 
I.P.C., aiij^ the sanction was revoked by the 
District Judge on the ground that a sanction 
•ould not he granted to a third party, bub the 
District Judg^ uevcrthcless ordered the prose- 
cution of the petitioner under S. 476, Crim. 
Pro. Code, there being, in his opinion, ^jmima 
Jade case against the petitioner ; 

'Held, thiBt neither the District Judge nor the 
High Court had power to order <he prosecution 
of the petitioner under S. 476, (Jrim. Pro. Code 

(a). 

That the High Court was *not, for the pur- 
pose of S. 195 of the Code, the Court to 
which the Small Cause Coyrt was subordinate, 
and Bp could not grant sauctionAindcr cl. (b) 
of sub-sec. (1) of S 195. , 

That the High Court had jurisdiction to set 
Aside the order of revocation and to restore the 
original sanction, under S. 115 of the Civil 
Procedure Code, the District Judge having 
acted illegally in the exerctso of his jurisdicticu* 
in revoking the sanction which had been pro- 
perly granted by the District Magistrate. 

Queer e : — Whether the High Court had power 
under cl. (b)of sub-sec. (1) of 8. 195, to 
interfere with the order of the District Judge 
revoking the sanction. 10 C.W.N. 1026 
is on this point in conflict with 5 C.L J. 
222 and has been dissented fi:pm by a Full 
Bench of the Madras High Court in 30 M. 383. 

There is nothing in the statute law to limit 
the grant of sanction to a party to the proceed- 
ing in connection with which the offence aimed 
72 


Sanction to proiecute— (Confintied). 
at was Committed. Sanction to prosecute for 
an offence against public justice may best be 
granted to a public officer, for there can bo 
no better recipient of such sanation (b). 

The principles relating to the grant of sanc- 
tions to prosecute and the reasons for the safe- 
guards provided by Ss. 195 and 476, indicated. 

Offences against public justice ought to be 
prei-bcd primarily in the interests of public jus- 
tice and never as a means of satisfying a private 
grudge.” Ram Proshad Malta v. Raghubar 
Malta, 13 C.W.N. 1038 = 4 Ind.*Cas. 6 = 10Cr. 
L.J. 454 ==37 C. 13. 

CHITTY and CakndltfF. J.). 

lit/erences : —(a) 34 C. 651 iP B.), F, (b) 3 
C.W.N. 3, D, 

(2) Criminal Procedure Code (Act V of 1898), 
Ss. 195, 195 (6), 439 — Sanction to prose^ 
cute — J Procedure— Court if bound to take 
evidence — Uevision of order of t'ivil Court 
refusing sanction — Civil Procedure Code 
Act V of (1908), S. 115, High, Court, Origin 
n il Side — Itevisional jurisdiction over 
Presidency Small Cause Court — Practice — 
High ('ourt Rules, Appellate Side, Rule IV 

(ai 

There has been a well established practice of 
the High Court that application.s for revision of 
orders by the Calcutta Small C.tu.so Court are 
heard by a single Judge on the Original Side of 
the High Court (a). 

Rule IV (a) of the Appellate Side Buies 
confirms the practice, and under it jurisdiction 
for revision of orders by the Small Cause 
Court is vested in a single Judge on the Original 
Side. 

» A Civil Court, in making an order under 
S. 195 of the Criminal Procedure Code, does not 
oxerci.^e criminal jurisdiction. The Criminal 
Rcvisional Bench of the High Court has there- 
fore no jurisdiction to interfere with such an 
ofder (b). 

But the High Court can interfere with 
such order under S. 115 of the Civil Procedure 
Code. 

The jurisdiction of the High Court to inter- 
fere under 8. 115, Civil Procedure Code, is not 
ousted by 8. 195, sub-sec. (6) of the Criminal 
Procedure Code inasmuch as an application 
under the latter is not an appeal but a sub- 
stantive application (c). 

In disposing of the application for sanction 
to prosecute for bringing ft false, suit under 
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Sanction to prosecute — (Cmtinued)- 
S. 195 of the Criminal Procedure Code, the 
Court has to decide whether the original suit 
was false, and whether, if it was false, sanction 
should be granted, and must make a full enquiry 
into the matter even if it involves trying the 
ca&e de noro. 

So whore there was no evidence in the records 
of the original case to prove that it was false, 
and Small Cause Court refused sanction on 
the ground that it was not bound to go beyond 
the record, the Court ordered the case to be sent 
back and tried according to law. Sew Bollok 
Singh Y. Ramdhin Bania, 11 C.VV.N* 806 -6 
Tnd. Ciis. 473. 

PlTOH, .7. 

litferemrs ;— («) 29 C. 498; 30 C. 588 ; S.C. 
7 C.W.N. 547, (1903); 30 C. 98G; S.C. 7 C.W. 
N. 843 (1903), iliscussed. (b) 28 A. 554; 2G A. 
249 ;1 C.W.N. 400 (1897); 7 C.W.N. 112 
(1902); 8 C.W.N. 73 (1903) ; 26 M. 98, R. (c) 2G 
A. 244 (247), R, 

(3) Ci'im. Pro, Code, S. lUo -’Sanctioii to 
Itroacciitv — .1 ppenl. 

An appeal from an order made by a Munsiff 
under S. 195 of the Code of Criminal Pro- 
cedure lies to the Court of the District Judge 
and cannot legally be referred for disposal to 
the Court of the Subordinate Judge. Kotti 
Betti Y. Balt Mindoss, 15 M.C.C.U. 73. 
STANLEY ISMAY, C,.J. 

(4) Criminal J Procedure Code {Act Voj 1898), 
Ss, 196, 176 — Order under S 176 injruc- 
hums — Order under S, lV6 not illegal — Ap- 
plication under S. 196 presented by minor 
should be presented through next friend. 

After action has been taken under S. 476 of 
the Grim. Pro. Code, and an order has been 
made, which proved infructuous because not 
made in accordance with that section or 
because it is defective in form, there is no 
reason why an application properly made under 
S. 195 sjiould not be entertained. The position 
would bo different if the order under S. 47G was 
set aside on the merits. 

An application presented under S. 195 of 
the Crim. J*ro. Code to a Civil Court, for 
sanction to prosecute a person, by a person 
who is an infant, ought to be presented on his 
behalf by a properly appointed next friend. The 
Court will not entertain an application which 
is not so presented. 

The objection goes to the root of the matter, 
and may bo«^takcn successfully in the appellate 


Sanction to proseoute— (Concluded), 
or the Rcvisional Court. Rajendra Nath 
Das V. Mukta Rani Dasl, 6 Ind. G&s, 367. 
MOOKEB.JEE and TEUNON, J-T. 

References .—19 M. 1*27 ; ?2 C. 270, R. 

(5^ Saiiction to prosecute— Appeal pending 
i^agninst the judgment — Should not be granted, 
Mohant Kirpalban Y. Musammat Ramdel, 7 
A.L.J. 647. * 

Karamat Hussain, .i. 

Sanyasi. 

— becoming a Crihasta— Succession. See 
MAHANT, No. I, 41 P.W.il. 1910. 

Saranjain. * 

(1) Snrnnjnm — Tnain — Miras, permanent 
tenancy — Denial of Saranjamdar* sHitle — 
Attornuient to successive Saranj^'indars — 
Estoppel — Claim to hold ns Mirasi Lenant 
— himited interest — AdversS possession. 

In an ejectment suit brought by an Inamdar, 
against persons claiming to hold as Mirasi or 
permanent tenants, it was conccdedn that the 
Tnam rights in the land in suit appertained to 
a Saranjarn held on political tenure, and that 
the present incumbent of the ISaranjam was 
the plaintiff. The defendants, resisted the 
plaintiff’s claim to eject them, on the ground 
that the luam rights were merely the rights 
to receive the royal share of the ro 'ouuo, And 
that the propiietary rights in the soil were, 
prior to the date of the grant, vested in the 
grantee of the Inam, and had dc.secndcd to his 
heirs independently of the Tnam, and furnished 
the permanent leasehold or Mirasi right. 

Held, that the defendants’ contention involv- 
ed the denial of the title to t\ie reversionary 
rights, in the, binds in the defendants’ occupa- 
tion, of the suL ’Cssivc Saranjamdars approved 
by (lovcrnmcnt. The deyendanis had, however, 
been continuously paying rent for their holding 
to the successive Saranjamdars including the 
plaintiff. They werfc' thus estopped by attorn- 
ment from disputing the plaintiff’s title (a). 

The rights of the successive holders of here- 
ditary and impartible estates not governed by 
ordinary rules of inheritance, but subject to 
the condition that Government shall approve 
of the heir, may bo barred by adverse posses- 
sion (6). 

Where, in an 'ejectment suit by Inamdar, it 
was shown that the defendantf^, for more than 
twelve years before the suit, openly asserted 
their claim to hold as permanent Mirasi 
tenants. 
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Saranjam — (Concluded), 

Held, that the defendants had acquired a 
title to the limited interest claimed by them, 
and could not be objected. Trlmbak Rama> 
ehandra Pandit y. Bhekh Gulam Zilzni 
Walker, 12 Bom.».Ejtl09=5 Ind. Gas. 905. 
Scott, c.j. and BATciiETiOH, j. * 

(a)8 B.H.C.A.C.J. 175; 4g.B.» 
367, li. ({|) L.R. 12 I. A. 197, R. 

Scribe. 

(1; Signature of — Whether attestation. See 
ATTESTATION, No. 4-a, 6 N.L.R. 152. 

Security. 

(1) Deposit of — Deposit made with third por- 
Kon under the master — Servant dismissed from 
servictf— Right to deposit. Sec IMASTEH AND 
SERVANT, No. I, 12 Bom. L.R. 780. 

(2) Suit to recover money deposited as 
security for paj^ment of rent— Limitation. Sec 
Limitation act (1908), No. 2i, 13 O.C. 28G. 

Separate Assessment Act. 

Sec AC^ I OF 1870 (MADUAS). 

I^ervice. 

(1) Lands given for japani service — Failure 
to perform service —No hereditary right to 
lands — Effect* 

. lands wore granted to person for the 

japam service alone, and he b.id no hereditary 
right to them ; held, that failure to perform 
the service for a long time entailed dismis-sat. 

Muthu Alagappa y Ramaljnga Gurukkal, 8 

M.L.T. 364. 

Miller and Kristinas wami Iyar, jj. 

(2) Land giv^en in lieu of — Nod-performanee 
— Suit for damages — Jurisdiction. See DAM- 
AGES, No. 3, 12 C.L.J. 480. 

<m 

(3) Possession granted for doing prohit service 
— Cessation of — Effect. See ADVERSE POSSES- 
SION, No. 6. 7 Ind. Cas. 252. 

Setoff. ’ 

(1) What maybe set oil. See INSOLVENCY 
ACT (11 and 12 Vic., Chap. 21), No. 5, 33 M. 
63. 

(2) Mutual credit — Claim for unliquidat- 
ed damages, whether can be set off. See IN- 
SOLVENCY Act, No. 1, 7 M.L.T. 207. 

(3) . — when cannot be claimed. See CiV. 
Pro. Code (1908), No. 105, ll C L.J. 406. 

(4) Tenant's right to deduct cxponse.s of 
repairs— Set off. See LANDLORD AND TENANT, 
No. 21, 6 Ind. Cas. 131. 


Set off — (Concluded), 

(6) Breach of contract — Right to set off 
unascertained damages. See CONTRACT, No. 4, 
37 C. 334. 

(6) Set off— Jurisdiction. *Seo CiV. PRO. 
Code (Mysore), No. c, 15 M.C.C.R. 116. 

(7) Kinds of — Equitable, when may bo allow- 
ed. See CiV. Pro. CODE (1908), No. 10G,*7T 
P.R 1910. 

(8) Settffig off of decree for simple money 
agaimst decree for money by enforcement of 
charge— Legality. See ClV. Pu6. CODE (1908), 
No. 120. 7 A.L.J. 1179. 

Settlement. 

Co nstruction of deed of. See CONSTRUCTION 
OF DEEDS, No. 3, 20 M.L.J. 519. 

Settlement papers. 

Entry in — Rebuttal of it.s correctness. See 
SHAMlLAT.No. 1, 138 P. W,R. 1909. 

Shamilat. 

(1) Shamilat— A'aO f/ in settlement papers — 
Rebuttal of its correctness — Otonership 
claimed by a person recorded as a tenant — 
Emerged land —Ptesum pt ion from long 
2)os'iesshn —Apportionment —Estoppel, 

Where II. !M., who in the settlement papers 
were entered as toiiants at will of a oertain area 
out of the Shamilat of the village, contended 
that they wore its exclusive owners : 

Held, that their contention is good, inasmuch 
as the following circumstances are sufficient to 
rebut the presumption arising from the sottle- 
mctii entry : — 

(1) That their proprietary holding immodia- 
,tely adjoins the are.a in dispute. The rule is 

that, when land is emerged, the person who 
owns the adjacent land is entitled to get it. 

(2) That they have been in po.sscssion as 
owners, ever since the area emerged and havc^ 
i^claimcd it. 

Held, also, that in land acqui.*<itfon cases 
persons deliberately omitting to claim the pro- 
perty to be acquired, or accepting the award 
treating the land as shamilat, are ordinarily 
estopped from afterwards asserting their rights 
before tho Civil Court. Haji Umar Din v. 
Khair Din, 138 P.W.R. 1909. 

Clark, c. j. 

(2) Grant of shamilat land by Government — 
'^Family'' — Meanitig ofjtlie word used in- 
the grant, * 
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3hamilat -(Contintied), 

The word /* family ” has various meauinga ; 
and it has to bo construed with reference to the 
context in each particular case (a). 

The Governmeiit of Punjab made a grant of 
a certain land, out of the shamilat of a village, 
to / rent free for life, and it was stipulated 
tha^- the proprietary right was to remain in the 
family of the grantee on his dorn se, subject to 
assessment. Before this grant was made, the 
father of A bad died, and the brothor:^‘of A were 
not living together as members of a joint family 
at the time of the grant. 

HM, siqce the grant was made under those 
circumstances to A, in consideration of his 
personal services as a military man, the word 
“ family ” used in the sanad must be taken to 
be employed in its restricted sense, i.e-t as 
moaning “ the wife and children” of the 
grantee, and not in the more extended sense of 
a household comprising all tiie blood relations 
of the man (6). Jalmal Singh and Nehal 
Singh V. OuFumukh Singh, 20 P.H. 1910-28 | 
P.W.R. 1910 = 5 Tnd.Cas, 898. 

Rattkian and Shah Din, jj. 

References : -'{a) Stroud’s Judiciil Diction- 
ary, Vol. IT, p. G94, R. (b) L.R. 3 Ch. D. 672. 

(3) Punjab fj'ind Revenue Act (XVII of 
1887), S. 117 — f Partition proceedings — 
Jurisdiction of Civil and Revenue Couris — 
Shamilat land — Partition of -Right to re- 
tain pmession of land broken up and 
cultivated for many years by one of the co- 
sharers. 

At a pirtition of .s/£ land, the plaintiff 

alleged that the land in dispute in the present 
suit was broken up by him and was in his 
possession for many years, and contended that 
according to custom his possession should not 
bo disturbed. The Rjvenue authorities did 
not accept the contencion and the land was 
allotted to a different co-sharor. The plaintiff 
sued in the Civil Cjurt for a declaration tha<^ 
die was entitled to retain possession of the land 
by custom. 

Held that the Civil Court had no jurisdic- 
tion to take cognizance of the case. Khuda 
JSakhsh v. Kaim Din, 3 P.L.K. 1910 = 6 Ind. 
Gas. 486 = 116 P.W.R. 1910. 

R\TTIO\N and SlIAH DiN, JJ. 

(4) Shamilat — Sale— Interpretation of the | 
deed of sale of originaj holding. 

Held, that the rights of a proprietor in the 
.shamilat of a ^village are not merely accessory 


Shamilat — (Contimicd), 

to the land owned by him, and a sale of the 
latter does not ordinarily convey shamilnf rights 
to the purchaser, unless the contrary intention 
is clearly and unequivocally established. The 
onz^, in such c-ises is o\i the purchaser, and 
this enus is not discharged by the mere fact 
l^hat expressions such as noted below have been 
used in the deed of conveyance. 

(1) IIaq-i‘milk‘i‘khud (which means “right 
title and interest”). 

(2) Shamilat Chah (which is distinct from 
shamilat deh), 

(3) Bajami hvjuq dakhili loikhaiji (which 
only mean oxtornil and internal rights in the 
area actually sold). 

Held, also, that an entry in the wijibHil-arz 
of a village, to the effect that shamilat will be 
partitioned in proportion to khewat, di>es not 
confer on the vendee iny right to get a share 
in the shamilat not expressly conveyed to him. 

Held, further, that the facts of vendee’s incur- 
ring expenses incidental to shamilat^ without 
showing that the vendor was asked but refused 
or failed to pay, or vendee’s getting some com^ 
pensation under Act I of 1891 foV a portion of 
it or vendee’s getting a share of shamilat in 
incomplete partition proceed in gsjand possessing 
it for a short time, are insufficient to show 
that the vendee has also purchased tjjie vendor’s 
share in the shamilat, Ahmad Y. Ahmad, 75 
P.W.R. 1910. 

JOHNSTONR andSlIAH DiN, X.B., JJ. 

! iJe/cwwes. — C. 113 P.R. lUOl ; C. A. 628 of 
1906, F. : 8 P.L.B =P.W.B. 1907, D. 

* ^ 

(5) Common land — Village divided into tarafs 
and occupied by different tribes — Holdings 
not equivalent in extent but similar in kind 
— Settlement Records -Entries in, when not 
maile after full inquiry— Hos judicata— 
Obiter dictum — Admission, wJuui not bind- 

' ing — Statement made by several persons re- 
presenting all the proprietors — Registration 
Act, 111 of 1877), S, 17 —Immoveable pro- 
perty -Value not shown to be exceediiuf 
Rs, 100 — Document merely admitting an 
antecedent right. 

The plaintiffs, Dhamials of the village 
Jhurmat Khurd in the Rawalpindi District, 
sued for a declaration of their rights as pro- 
prietors of the Land in suit in the village and to 
shares in the common land. It was found 
that the village was occupied by members of 
three tribes, the Budhals, who had a taraf of 
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Shamil at ^{Concluded)* 

their own, and the Kathrils and Dhaviials who 
had seven tara/s between them, the Kathrils 
owning three pattis out of it and the Dhamials 
one. ^ • 

There was nothing to show that the 
als acquired their holding in village in any 
manner different to the Kathrils and Bhiidals ;* 
their holdings were not equivalent in extent 
but were presumably similar in kind. . 

At the summary settlement of 1853, the 
Dhamials were shown ns having a share In 
the shamilat of their taraf- 

When the settlement of ISGO was proceeding, 
the KathHls sued the Dhamials to eject thorn 
from the lands in their possession, alleging 
that Mio latter wore their tenants. The suit 
was dismissed, but the Court observed in the 
judgment that the Dhamials had no right 
in the shamil tt . In the regular settlement it 
was decidod that the Dhamials h.id no share in 
the shamilat. In 18(3S the Dhamials secured 
from several Kathril proprietors a stamped 
acknowledgment that the former were entitled 
iio share in the shamilat. It was contended 
for the defendants that the document was not 
admissible in evidence for want of registration. 
In 1885 settlement, the Dhamials were only 
recorded as malikhan rabza of their proprietary 
holdings and as tenants ghnir maurusi of two 
shamilat &lds. ^ 

Held that the plaintiif.s were entitled to the 
declaration prayed for. The observation in 
the judgment in 18G0 case >vas a mere obiter 
dictum and was not res Judicata. 

That the acknowledgment was not inadmis- 
sible in evidoi^e, for (I) iif was tn^t shown that 
plaintiiT*s share in shamilat in 186S had a 
money value of Rs. 100, and (*2)1 the document 
merely admitted aut^edoiit right {a). 

It was not shown that the rights the plain- 
tiffs had in the land and to the shamilat were 
in any way lost or transferred to the defend- 
ants. Kalu Y. Farmana*. 94 P.L.K. 1910. * * 
Williams and Shah Din, j.t. 

References: — (a) 20 P.R. 1891; 95 P.R, 
1894, R. 

(6; Suit by co-sharer for possession of — Dis- 
missal on the ground that remedy lay in suit 
for partition — Revision. See ACT XVI II OP 
1884 (Punjab Courts), No. i, 13 P.R. 1910. 

Share certificates. 

Sale of — Loss resulting by fall in value of 
shares detained by vendor — Suit to recover loss 
in value— Limitation. See LIMITATION ACT 
(1877), No. 47, 12 Bom. L.R. 513. 


Shar^. 

Goods " in S. 178, Contract Act, includes- 
shares in joint stock Comt>.anie8. See CON* 
TRACT ACT, No. 58. 12 Bom.^L.R. 870. 

Shebait. 

(1) Hindu Tj\w — Shebait of thakur — Right 
of indemnity -^Kxpemes incurred in defend- 
ing title as Shebait and in performing 
obligations of trust, a first charge on trust 
e.s^afc'^Sliebait if bound to spend only in- 
come in hand —Suit to recover amount 
spent by Shebait out of per^nal estate — All 
claimants to office made patties — Amend- 
ment directing determination of question of 
right to office — Character of suit, if altered 
New defendant" — Limitation Act fXF 
nf 1H77), S. 22, Sch. II, Art. 120. 

Where the legal representatives of a deceased 
shebait of an idol sued for recovery of amounts 
alleged to have been spent by him in protect- 
ing the debutter estate and performing his obli- 
gations as a shebait, making the appellant, along 
with all other pos-iiblc claimants to the office 
of shebait, as parties, bub the Court directed an 
amendment in the prayer of plaint so as to 
raise directly the question as to which of the 
claimants was entitled to the office of the shebait 
and should represent the estate, and the appel- 
lant was found, upon a trial of this issue, to be 
the shebait. 

Held that the amendment did not alter 
the nature of the suit, and the appellant w:\3 
not brought on the record as a “ now defend- 
ant ” within the moaning of S. 22 of the 
Limitation Act. 

The period of limitation for the suit was six 
years from the date of the death of the shebait. 

The right of indemnity is incident to the 
position of the trustee. The liability in re- 
spect of the indemnity is the first charge on 
the trust estate. 

• A shebait is entitled to bo reimbursed all 
moneys properly expended by him in defending 
his position as shebait against an unsuccessful 
claimant to the office (1). 

The shebait is entitled to be reimbursed all 
moneys properly expended in performing tbe- 
obligaiions imposed upon him by the founder. 

Whore the income of a debutter estate suffer- 
ed diminution owing to the wrongful acts of a 
rival claimant to the ^office of the shebait, but' 
it was not unreasonable to expect that, on the 
cessation of those acts or otf the interposition 
of the Court, whose aid had been* invoked, the 
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Bhebait — {Conr hided). 

incoiTic would bo suHiciont to defray expenses 
incurred in the meantime by the sJiebait and 
paid out of his own personal estate for the she- 
bait of the idol \ ~-~JJeld that, in the absence of 
any provision by the founder directing that the 
shehait must not spend more than what he at 
any time actually received and create no out- 
standing claim against the estate, the shetunt 
Avas entitled to be reimbursed thc^ moneys so 
spent by him out of his personal estate. Raja 
Peary Mohun. Mokerji v. Narcndra Nath 
Mukerjee and others, 7 M.L.T. 63 14 C.W. 

N. *261 (P.C.) = 7 A L.J. 133 U C.L.J. 220 = 
12 Horn. L.U. 2.07-37 C. 229 = 20 
171 = 0 Ind. Cas. 401. 

LojiT) Mac^naghten, Loud Goldins 

and SIK AUTFIIJU WlIiSON. 

Reference : L.U. 7 Ch. D. 501, F. 

(2) Extinction of family of — Reversion to 
family of grantor. See DEUUTTER l*RO- 
rERT\, No. 1, 6 Ind. Cas. 2(5. 

13) Powers of. See RELIGIOUS ENDOW- 
MENTS, No. 6, 20 :M.L.J. 969, 

.Shet-sanadi. 

(1) Shet-Sanadi — Rales framed under 
Romhay .4c/, Xl af i<SA2 — The Shol-Sanadi 
dischanjed by Government uithout any 
fault on his part — The lands continued to 
him on payment of full survey assessment 
— The new Shet-sanadi remunerated f/om 
out of the assessment by Government — The 
Shet lands C(m verted into ryotwari 

holdnuj — Resumption of lands by Govern- 
ment, 

In 1865, Shet-sanadi, on being di.schargod 
without fault from his office by Government, 
was, under the rules then in force, allowed to 
remain in possession of the Shet-sanadi lands, 
hut full survey assessment was imposed thereon. 
The defendant No. 2, who was appointed the 
new Shet-sanadi, was remunerated from the 
extra as^Jossmont levied upon the Shet-sanadi 
lands. In 1905, the Government resumed the 
lands and handed them over to defendant 
No. 2 

Held, (1) that the order p.a^sod, and the 
action taken, under the rule, by the Govern- 
ment, had in law the oiTect of converting the 
lands from a Shet-sanadi vatan into a ryotwari 
holding, and of investing the holder of the land 
with the rights of an ordinary occupant, 
'entitled to it, ^ long as he paid the survey 
assessment ; 


Shet-sanadi — (Concluded)^ 

(2) that the defendant No. 2 had held the 
office ol Shet-sanadi independently of the lands 
in dispute ; and all that was done in 1S65 was 
that his remuneratiorii for ^ that service was 
increased, and the cuhailced amount was made 
payable not from the lands in dispute, but out 

*of the assessment payable to Government by 
the occupant ; that that was an airangemcnt 
between defendant No. 2 and Government, 
which could not prejudice the rights of the 
preceding Shet-sanadi in the absence of any 
law affecting that right ; 

(3) that the proceedings adopted by the 
Collector in 1905 were on the s^ppos^tion that 
what was done in 1865 had the effect of con- 
tinuing the land in dispute as one reserved for 
Shet-sanadi service ; but ihnt was not its effect, 
and the proceedings in question wore ultra 
vires of the Collector. Sellappa Ramappa 
Kuri V. Marlingappa Chavadappa, 12 Bom. 
L.R. 577. 

CHANDA V.VRKAR and llEATON^ JJ. 

Ship. 

(1) Vendee of share in — Absence of bill of 
sale in his favour — Right to Ixj registered as 
owner. Sec STATUTE, 57 & 69 VlC., C. 60 
(Merchant Shipping), No. i, 8 M.L.T. 407. 

Signature. * 

« 

— in account books —Effect. Sec ACKNOWL- 
EDGMENT, No. 1, 7 M.L.T. 84. 

Singing. 

(1) Exidusive right of — Injunction. Sec 
iNJUNivnON, No. 1, 7 Ind. Cas, 558. 

Site. ' * 

Adverse possession of house — . Suit in 
respect of — . Limitation. See LIMITATION, 
No. 1, 7 M.r..T. 309. * 

Small Cause Cr irt. 

, (1) Suit for jarib ^ent — Goc/nisability — Want 
of jurisdictitm to try suit—Return of 
plaint — Proper course. 

A suit for jarib rent is cognisable by a Court 
of Small Causes. 

In the case of a suit, to try which a Court 
has no jurisdiction, the Court should not dis- 
miss the suit, but return the plaint for presen- 
tation in the proper Court. Yenkatadri Appa 
Row Bahadur Garu v. Pamidlpartl Venkata 
Ratnam, 7 M.L.T. 350 = 6 Ind. Cas. 702. 

. Miller, j. 

Reference : — 4 M.H.C.B. 393, B, 
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Small Cause Court— (Cmic/tided). 

^2) Suit of nature cof;nisable by — Second 
appeal.. See ClV. Vro. Code (1908), No. 48, 
6 Ind. Cas. 115. 

(3) LcaRo — Posaessiot^ not given as per cove- 
nant — Suit for recovery of money — Second ap- 
peal. See ZURPESHOI LEASE, No. 1, 0 Ind. 
Cas. 704. 

(4) Failtfrenf consideration — Suit by auction- 
purchaser for refund of purchase money — Jur- 
isdiction of. See Execution sale. No. 3, 
12 Bom. L.R. 728. 

(6) Judge of —Duty to record reasons for 
finding, gee CiV. PliO. CODE (1908), No. 114, 
4 S.L.R. 17. 

(6) Power to make up deficiency of Court-fee 

— Power of Registrar of, to enlarge time. See 
CiV. PRO. CODE (1908), No. 78. 7 Irid. Cas. 
578. • 

(7) Rcvisional jurisdiction over Small Cause 
Court (Calcutta). See SANCTION TO PROSE- 
CUTE, N(^ 2, 14 C.W.N. 800. 

^ (8) Small Cau.se nature, suit of— Whether 
suit for ‘ begar^’ is a. See ACT XVIII O?" 1881 
(Central Provinces land revenue), 
No. 1, 6 N.L.U. 117. 

Specific performance. 

(1) SuU */o?' — Aijreenu'ivt to lease — Iteijistra- 
tioii if necessary — Indian Yiegish aiion Act 
(III of IS? 7) f Ss- 3, 17 id), and -W — Tf'ans- 
fer of rropeity Act (IV of JSS3), S. 54 
Piysent demise — Interest in land. 

Unless an agreement lo lease certain premises 
operates as a present demise, it# does not of 
itself, create any interest in or charge on the 
property agreed to bo demised, add can, there- 
fore, bo given in evidence for the purpo.se of 
enforcing specific performance of it, without 
its having been rogisiored under the provisions 
of the Indian Rcgistration^Act. ^ 

An unregistered agreement to leases provided 
for the grant of lease for a period of five years 
commencing from the day following the day 
on which the agreement was entered into, and 
also provided that the proposed lessee would 
get a proper kabuliyat granted to him to be 
registered at his own cost : 

Held, that, on tho day the«agreemont wn^ 
come to, there ^as no present demise, and, 
therefore, the agreement could be adduced in 
evidence for the enforcement of specific perform- 
ance thereof. Satyendra Nath Bose v. Anil 


! Specific performance— (Confintiedl . 

I ChandVa Ghosh, 14 C.W.N. 65^5 Ind. Cas. 
1 38. 

; Fletcher, .t. 

RefercJices : — (a) 10 Bom. l6l (188.5) ; 17 M. 
i L.J. 218 (1907), F. 

^ j (2) Contract for sale — Specific performance — 

I Mother guardian of mvinrs — Contract with 

■ — Collector's permission —Form of decree, 

i The mcAher of tho defendants, who were 
• minors nt the time, agreed to sell a particular 
j share in lieu of a debt due by tho father of tho 
I defendants to the plaintiff. Tho permission of 
! the Collector \/as obtained and a sale-deed was 
executed. The mother refused to register it, 
but no suit was brought for compulsory registrn- 
' tion. Plaintiff sued tho defendants for specific 
performance of tho contract. Held that a Court 
, has juri.sdiction to direct specific performance 
; of the contract and do 'require tho defendants 
to do nil necessary acts for the purpose of 
j fulfilling the obligation into which through 
their guardian they had entered, and that 
the plaintiff was enti)*led to have a fresh sale- 
deed executed and registered. Amer Chand 
Y. Nathu, 7 A. L.J. 887. 

Stanley, c.j. and Banerji. 

(3) Suit for -Agreement to lease— Tiensc not 
registered —Contract, if divisible. 

Although a document, which has been execut- 
ed, is inoperative in law and wholly ineffectual 
to create title in the intended lessee, it is 
nevertheless evidence of a valid agreement to 
oxcento a lease and may consequently form 
the foundation of an action for specific perform- 
ance, 

, It is not an inflexible proposition of law that 
every contract to grant a lease is an indivisible 
contract. Surendra Nath Nag Chowdhury v. 
Gopal Chunder Ghosh, 12 C.L..T. 404. 
Mookerjee and Garnduff, .tj. 

(3-a) Specific performance — Contract — Public 
policy. 

Tho plaintiff Company engaged tho first 
defendant, an Inspector of Land Records, to 
purchase certain land in the name of the second 
defendant a.s their agent, and agreed to pay a 
certain remuneration. The lower Court dis- 
missed tho suit for specific performance on the 
ground that the contract was against public 
policy : Held, reversing tho decree, that the 
District Judge had invented a new head of public 
policy, and the dereliction of duty on the part 
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Speciflo performanoe — (Concluded), 
of tbe first defendant was not a thing contrary 
to law or something having the force of law. 
Oeorge Gillespie and Co., Ld. v. Maung 
Maung, 8 Ind. Cas. 441. 

Pox, C J. and PAHLETT, J. 

Beferences .—(1863) 4 H.L.C. 1 ;23 L.J. Ch. 
348 ; 18 Jur. 71 ; (1902) L.R.M.A.G. 484 ; 71 

L. J K.B. S67 ; 87 L.T. 372; 61 W.R. 142 ; 7 
O.C. 268. B. 

(4) Liease — Possossion not given as per cove- 
nant — Suit for recovery of money — Suit for. 
See ZURPESHGI LEASE, No. 1, 6 Ind. Cas. 
704. 

(5) — of agreement with Municipality to 
officiate as priest. See CiV. PRO. CODE (1908), 
No. 10, 12 C.L.J. 74. 

( 6 ) Payment of part consideration — Delay 
in paying balance — Suit for — Discretion of 
Court. See SALE, No. 9, 7 Tnd. Cas. 568. 

(7) Suit for, and possession against certified 
purchaser — Maintainability. See ClV. PRO. 
CODE (1882), No. lG4a-i, Sind. Cas. 258. 

Speciflo Relief Act. 

(1) Ss. 3, 21 (e) — Agreement by administra- 
tor in excess of his powers — Not specifically 
enforceable. See Co:^n»ROMlHE DECREE, 
No. 1. 14C.W,N, 451. 

(2) Ss. if, 9 — Suit for possession based on title 
- ' Title not immed — No det'ree for possession 
can be given— Defendant trespasser — 
Plaintiff in continuous peaceful possession. 

When a plaintiff brings a suit tor possession 
on the basis of title and fails to establish title, 
ho cannot bo granted a decree under the first 
paragraph of S. 9 of the Specific Relief Act,. 
1877 (a). 

Obiter — In some iiislancos previous possession 
may afford evidence of title, and where the de- 
fendant is a trespasser and the plaintiff has 
been in continuous and peaceful possession, he 
would ie entitled to retain such possession. 
Laohman v. Shambu Narain, 7 Ind. Cas. 495. 
BANER.TI and KAHAMAT HUSAlN, JJ. 

Beferences : — (a) 15 A. 384, overruled ; 25 

M. 448; 11 M.L.J. 403; A.W.W. (1884), 39; 
A.W.N. (1989),89, rc/iedujxwt. A.W.N. (1897), j 
145, D. 

(8) S, 9 — Decree against landlord for khas 
possession — Ouster of tenants in execution — 
Tenant's remedy— Civil Procedure Code 
(Act XWof 18ti2), S. 332. 


Speoifie Relief hot— (Continued). 

Where, in execution of a decree for khas 
possession obtained against the landlord, the 
plaintiffs who were touants were dispossessed. 

Held, that the plaid tiffs iwere not disposses- 
sed otherwise than in due course of law, within 
^ the meaning of S. 9 of the Specific Relief Act. 
Kamfni Sundari Dasaya y. Sabed Sheik, 14 
O.W.N. 403 -*=6 Ind. Cas. 793. 

CHITTY and CARNDUFF, JJ. 

(4) S. 9 — Suit for possession —Plaintiff dis- 
possessed without his consent, otitSrwise 
than in due course of law. 

In a suit for possession of immoveable pro- 
perty, if the finding is that the plaintiff was 
dispossessed of his immoveable property, with- 
out his consent, otherwise than in due course 
of law, he is entitled to possession under S. 9 of 
the Specific Relief Act, although the suit was 
not expressly brought under that section. 
Musammat Maktula v. Ruleswar Misra, 6 
Ind. Cas. 482. , 

Karamat Husain, j. 

Beferences .—A.W.N. (1907), ^Q44 : 4 A.L.J’. 
COl : 15 A. 384 : A.W.N. (1897), ^145, P. 

(6) S. 9 — Evidence of title —Proof of nature of 
possession— Evidence of kind of possession — 
Exclusion — Materia I irregularity — JtXris- 
diction— Remedy byway of suit— Revision 
—S. 115, C.P.C., 1 90b. 

In a possessory suit under S. 9, Specific 
Relief Act, 1877, evidence of title is admissible 
for the purpose of ascertaining the nature of 
possession, and the exclusion of evidenco of 
the nature oV possession itself \s not justifiable 
and amounts ^o a material irregularity in the 
exercise of jurisdiction. 

% 

Where another remedy by way of suit is open 
to parties for settling their disputes, the Courts 
will decline to exercise powers of revision under 
B. 115, C.P.C., 190^'. H. Bawa Chataglr y. 
Matanomal Oewanmal, 4 S.L.B. 80. 

IIA!^WARD, J.C. 

( 6 ) S. 9— Possessory suit —Question of title 
not to he gone into — Possession to he proved 
— .4cf.s of trespass over property not suffix 
cient - Judicial pemession, what constiiuUs, 

The question^of title is not to be determined 
in a suit under S. 9 of the Sphoifio Relief Aot« 

It is immaterial, if the plaintiff was in pos- 
session, that suoh possession was without title. 
But the plkintiff will have to prove joridioal 
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Speelllc Relief Act — *Coniinmd), 
possession and not mere isolated acts of tres- 
pass. He must prove that he exorcised acts 
which athhunted to acts of dbmitoion, the 
nature of which must vpry with the nature of 
the property. * • 

Acts of dominion, though exorcised over a 
part only of the property, may be evidence of 
possosoion the whole. 

* Acts of dominion should be oxclusivc. 

If the plaintiff’s occupation has been peaceable 
and uninterrupted and has extended over a 
su-tticient length of time, the possession would 
^ bo sufficient for a possessory decree. Raj 
Krishna Parui y. Muktaram Das, 7 Ind. Gas. 
700. 

IMOOKRKIKR and C.VUNDUFF, JJ. 

n,>fereiices:— 15 11.685; 7 B.II.C.K. A.C.J. 
82, Rcl. upon. • 

(7) .S. ff—'Dispt'iscsnon — Possession through 
feji'inl — Possessor}/ suit, luhether lies at 
landloM's instance. 

^A landlord holding possession through a 
tenant can bri^g a suit under S. 0 of the 
Specific Ueliof Act to recover possession of 

• land of which he has been dispossessed by the 
act of .1 third party. Nobind Das v. Kaiiash 
Chandra Dey, 7 Ind. Gas. 021. 

MOOKRtur and Trunon, .n. 

References : — 18 G.W.N. 303; 1 Tnd. Gas. 
150; 28 M, 218, F.\ 13 G.W.N. 307, note; 1 
Ind. C.is. 151 ; 13 (^.W.N. 305 ; 1 Ind. Gas. 
15J. li.: U C. fil'J : 6 O.W'.N. OIC ; 19 0. 514 
(P.B.), n. 

(7-n) S. 9 — F.iVty entitled to brinft suit under 
— Failure —Effect. See ACT X\y^TI OF 1884 
(PUNJAIICOUUTH), No. I, 13 P.R. 1010. 

(8) S. 0— What amounts to taking pos«»essioii 
in due course of law Suit by tenant for re- 
covering possession. See A(^T VIII OP 1885 
(BRNGAL. TRNANCY), No. 84, Jl C.L.J. 4.33. 

(S-n) S. 0. See No. 2, supra. 

^9) Ss. 25, 10, 17 — Agreement to sell land — 
Agreement on behalf of minors — Contract 
not for purposes binding on minors — Adult 
parties cannot be compelled to specifically 
perform the contract on behalf of minors — 
Specific performance permissible as against 
adult parties to the extent tff their shares 
in the propefty. 

The defendants Nos. 1 and 4 for themselves 
and also as guardians of defendants Nos. 2 and 
3 agreed to sell certain lauds to plaintiff for 
73 


Speolfio Relief kct-^{Continued)t 
Rs. 1,400. Plaintiff sued defendants for specific 
performance of the contract. Tt was found that 
the agreement was for purposes not binding on 
the minor defendants : * 

Held (1), that no decree eould be passed 
compelling a conveyance of the interest jof 
second and third defendants as well by the first 
and fourth defendants ; 

(2) that plaintiff was, however, entitled to a 
conveyance, by first and fourth defendants, of 
their intcrobt in the property agreed to bo sold, 
on payment of the full consideration stipuKatod 
without abatement or compensation. Ponaka 
Subba Rani Reddy v. Yadamadi Seshachel- 
lam, 5 Ind. Gas. 79 = 7 M.L.T. 137 = 20 M.L. 
T. ^^28. 

WllITR, C..T.,andKRISHX.\SWAMI AlVER,.J. 

References ; -5 M. 337 ; 32 M. 320 ; 4 Ind. 
Gas. 506, D.\ L-R. 19 Ch. I). 175 ; 51 L..J. Ch. 
206 ; 45 B.T. 60(i ; ;30 W.R, 310 ; 46 J.P. 135 ; 
26 M. 74, R. 

(9-u) S. 16. See No, 0, supra. 

(10) S. 17 — Performance of contract — Pocit- 
ment signed by only one of the executants on 
the understatiding that others would join it 
— Pfoposed agreement— Im perfect contract. 

A deed of sale purporting to have bef*n exe- 
cuted by throe persons was signed by only one 
of the executants. The other two executants 
did not sign it. The contract embodied in the 
deed wa^? to take effect only on its execution by 
all the parties : Held, that the document 
constituted merely a proposed agreement which 
had never been porfoctod, and one of the exe- 
cutantshaving executed it on the understand- 
fiigthat the others would join in its execution, 
the contract could not i>c enforced. Marha 
Singh Y. Mohammad Umar, 7 Ind. Gas. 393. 
STVNLEY, C.J., andBANElUI, J. 

Rejerenres 25M. 389 ; 12 M L.J. 17, R, 

(lO-o) S. 17. See No. 9, supra. 

(11) S. 18. See Benamidar, No. l-a, 7 Ind, 
Gas. 218. 

(12) S. 21 — Contract to refer to arbitration — 

No time fixed for atoard-' Revocation of the 
contract — Just cause — Onus — Revocation 

inferred from conduct of parties — Civ. 
Pro. Code (Act XIV of 1882), S. 523— 
Right to enforce decision by arbitrators — 
Limitation — Existence or Jion-existence of 
the contract to refer after Umitfftion. 
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T-ho plaintiff and the defendant agreed to 
refer their disputes to arbitration. The defend- 
ant attended the meetings of the arbitrators, 
but the plaintiff did not, and gave a notice to 
the arbitrators not to proceed with the award. 
The. arbitrators dropped further proceedings. 
Thordefendant did not attempt to put in force 
the provisions of the Code of Civil Procedure to 
force on the awird, and allowed the limitation 
to expire : 

Then the plaintiff sued and the defendant 
resisted the claim on the strength of S. 21 of 
the Specific Relief Act : 

Held (1) that a contract to refer disputes to 
arbitration implies a contract to do all things 
necessary to the making of a valid award, so far 
as the parties were concerned ; 

(2) that a contract to refer to arbitration 
could bo rescinded by mutual agreement of both 
parties or by one of them for a just cause ; 

(.'!) that the burden of proving the existence 
of just cause for revocation lay upon the party 
who revoked the contract. 

J*er liichards, J. — If, after a contract to refer 
IS entered into, nothing is done fora long time, 
the Court might infer that the parties rescinded 
it by mutual consent. Rut this is not a neces- 
sary inference. 

• If the contract to refer was never rescinded, 
it must be in existence ; the mere fact that 
there might be difficulty in applying the 
provisions of the Code of Civil Procedure to 
the case docs not render the contract non- 
existent. 

Per Tiidbtill, J, — If one of the parties to a 
contract to refer refuses to go on with the 
.irhi trillion, the other party might resort to one 
of the following courses open to him : 

(o) Ho might take action within the period 
of limitation, under the ' provisions of the law 
as contained in the Civ. Pro. Code, to enforce^ 
a decision oy the arbitrators, or 

(6) He might sue for damages for breach of 
contract 

If the party entitled to the above remedies 
has resorted to neither of the two courses within 
the period of limitation, the contract can no 
longer bo said to be in existence in the eye of 

the law. Ram Kumar Singh y. Jagmohan 
Singh, 6 Ind. Gas. 420. , 

Richards anj Tudhall, jj. 

(12-a) S, 21»(e}. See No, 


Speeiflo Relief JLot—^iContinmd}, ' ' 

(13) 3. 31. See EVIDENCE ACT, No. 26, 130 
P.L.R..I910. 

(14) S. 39^ Suit for cancellation of a forged, 

receipt — Maintainafile-^Beceipt whether an • 
** instrument '' ^ 

Held that, under S. 89. a suit may be brought 
tor the cancellation of a forged instrument. 
[Vida 111: (6)] since, if it is not cani'^elled and. 
left' outstanding, U may cause serious injury. 

Held also tlmt a* receipt is an instrument 
within S. 39 of the Aof. Venkata Srinivasa-. 
charluY. Kadambi Kundalam Andalamma,. 

7 M.L.T. 270. 

SANK A RAN NAIR and ARDUR RAHIM, .TJ. 

(15) 8 . 39 — Suit for declaration that ?. deed 

is inoperative — Cause of action — Limitation. 
See Limitation ACT (1877), No. 59, 5 Ind. 
Cas. 497. ^ 

(16) Ss. ,99, 42— Cancellation of instrument 
— Declaration of title — Sale deed executed 
— Executant cannot obtain declaration of 
his title unless he gets ike deed set aside. 

The executant of a sale-deed cannot obtain a^ 
declaration of his title to the property sold, 
unle.ss and until ho first gets the sale-deed sot 
aside. Panna Bib! y. Habiba, 6 Ind. Cas. 891. 
RICHARDS and GRIFB'IN, JJ. 

(17) S. 41 — Sale by minor vendee deceived 
and acting in good faith — Refund of pur- 
chase-vwney — Equity - Ss. (i4, 66, Conti act 
Act, 

Plaintiff, when within 39 days of being sui 
juris, sold some land for Rs. 400 to the defend- . 
ant. who was rot aware that thctvqndor wns an 
infant, but was deceived and acted in good faith. 

In a suit for posssssion of the land, held that ■ ^ 
plaintiff was liable to ir-^fund the purchase- 
money as a condition precedent to obtaining a 
decree for possession. The fact that Ss. 64 and 
65 of the Contract Acf, do not apply to the facts 
of this case docs not exclude the application of 
S. 41 of the Specific Relief Act and the rule of 
equity therein contained. Baluk Ram v. Dadn, 

76 P.R. 1910. 

RKID, C.J., and SCOTT-SMTTH, J. 

References ;--26 A. 842 ; 28 B. 181 ; 30 C. 
539; 31 A. 21, F, 

(18) S, 42 — SuU for declaration of abstract 
right— Cause of action— 'Succession. Cer- 
tificate Act (VIJ of 1889), S. 8, 

Where a Hindi) widow applied for a succes- ' 
sion certifioate to enable' her to qollect tha . 
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debts of her deceased husband and was opposed 
by the ‘next reversioners . upon the ground that 
they had no objection to her enjoying only the 
interest on the money ^during her life, and an 
order to that effect was passed, whereupon she 
brought a suit for declaration that she was 
entitled to the whole sum of money, Jield, that 
the suit ^was maintainable ; the limitation 
upon her power to get in the money, having 
been placed at the instance of the reversioners. 
Kesho Ram Singh y. Ram Kuar, 7 A.L.J. 311 
-=5 Ind. Cas. 593. 

Knox and Karamat Husain, jj. 

(19) Sf 42^ Rent-decrees obtained bij defend- 
ant against plaintiff's tenants^ if amount 

dispossession —Throwing cloud on title — 
Declaratory suit^ proper remedy. 

Where the plaintiff sued fur declaration of 
title to certaiHi lands, alleging that the same 
wore in possession of his tenants, but that the 
defendant had thrown a cloud on his title by 
recovering rent-decrees against some of the 
tenants : 

• Tleld^ that the plaintiff could not in this 
suit ask foe «iny further relief than a mere 
declaration of title, and was proceeding in the 
right marmer in suing for declaration of title 
only. SatUh Ghunder Bhuttacharya v. 
Satya Chujpn Majumder, 14 G.W.N. 576-5 
Ind. Cas. 531. , 

CASPKRSZ and DOSS, .1.1. 

References 13C. 147 ; 15 M. 307 ; 26 C. 11, 
relied on. • 

(20) S. i'i — Claim of pvwatc right by plaintiff 
over land — Claim of public right by 
defeiidantif^Cause of aetkon — Criminal 
Procedute Code, 5. J33 — Parties — Persons 
claiming public right are filone necessary 
parties — Civil I¥ocedure Code (Act XIV 
of 1882), S> 30 — Irregularity in not 
recording formal order. 

Whore the plaintiff claims a private rifdvt 
upon a certain land, over which a public right 
of way is claimed by the defendants, who 
initiated proceedings under S. 133, Grim. Pro. 
Code, and there has been an order by the 
Magistrate upon the plaintiff to remove certain 
structure which the Magistrate found to be an 
obstruction upon the alleged public right of 
way : 

Held, that, as a cloud h!^d been thrown 
upon his title by the proceedings under S. 133, 
Grim. Pro. Code, the plaintiff had a cause of 
action to bring a suit for doclairation of his 
title : • 


Speolflo Relief k^i^(CorUinu§d), 

Held, also, that the plaintiff had a right to 
bring the suit against the defendants alone, 
without impleading any other member of the 
public. • 

Where notices under S. 30 of the Civ. Pro. 
G6de, ia82f were issued oiTo year before* the 
trial, mentioning the defendants and other 
residents of the neighbouring villages, and the 
defendants put in written statement after the 
scYvioe of^he notices, and adduced evidence in 
support of the public right of way, the 
notices muse be considered to b% definite enough, 
and the simple fact that particular person 
was not directed, by an expro.ss order of the 
I Court before the trial, as authorized to 
I defend the suit, did not affect tbe result of the 
case (6). Sheik Ekhar All v. Anu Manjhl. 

6 Ind. Cas. 46. 

CHATTKRJEE, ,J. 

Retere7tccs:—{a)]n,C. 460 (P.B.), F. (5) 21 
C. 180 ; 29 G. :00, F.; 17 G. 906, R. 

(21) S. 42 — Mortgagee's possession t.s that of 
mortgagor —Mortgagor can maintain a suit 
for declaration. 

The possession of a usufructuary mortgagee 
is the possession of his mortagor. If any third 
person effects a transfer of the property to the 
detriment of the interest of the mortgagor, he 
c.an sue for a declaration of bis title, notwith- 
standing the fact that the mortgagee is in 
possession. S. 42 of the Specific Relief Act 
does not bar such a suit. Museammat Akasi 
Y. Jutagir alias ParBramgir, 6 Ind. Casr 
166. 

Stanley, c j., and Banerji, j. 

(22) S. 42 —Mahomedan Law — Waqf — Per- 
sons entitled to use the property — Declara- 
tion of right —Code of Civil Procedure (Act 
V of 190H\, Ss. 92, 93— Permission to sue. 

The plaintiffs, without permission of the 
Legal Remembrancer, brought a suit for deola- 
vation that a certain Idgnh and the lands 
adjoining wore wahf property. The Court 
below found the property in dispute to be 
endowed property. Held that the plaintiffs 
were entitled to maintain the suit, as they were 
Mahomodans resident in the district and had a 
right to frequent and use the mosque for devo- 
tion, and the lands adjoining were appurtenant 
to the mosque. Muhammad Alum y. Akbar 
Husain, 7 A L.J. 797. 

Stanley and GAib^fin, .t.t. 

References 6 A. 497 ; 7 178, F , ; 8 A. 

31, D. 
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(23) S. 4'i —Suit for declaration and injunc- 
tion— Declaration that a certain person is 
not plaintiff's son — Civ. Pro. Code (Jri V 
of I90S), S, if— Suit of a Civil nature— Suit 
for declaration— Minors, suits against — 
^Stay of suit — Practice and procedure. 

The plaintiff Hued for a declaration that the 
dcfcnflant No. 2 was not liis son, and that he 
was not born to dehMidant No. 1 (wife of 
plaintiff), and for an injunction restraining 
defendant No. 1 from proclaiming to the world 
that defendant No. 2 was plaintiff’s son, and 
from claiming maintenance for him .as such 
son. It was contended tliat the suit as framed 
would not lie : 

IJeld^ that, having regard to the really serious 
nature of the question with which the plaintiff 
was faced as soon as the assertion was made 
that a son not admitted hy him had been born 
to his wife, his contention as to his right under 
S. 42 of tho Specific Ueliof Act was perfectly 
reasonable, and the suit was, therefore, one 
which foil within the purview of S. 42. 

Held, further, that tho Court of first instance 
in entertaining tlie suit bad exercised a proper 
discretion in the matter; for the plaintiff’s own 
' hand had been forced by the open .assertion of 
a definite cl.tim on behalf of the minor defend- 
ant, a claim which the plaintiff was entitled 
to repel at a time when tiio material evidence 
was obtainable. 

The general power vestt'd in tho Courts in 
India under the Civ. Vro, Code to ontert.ain 
all suits of a civil nature, excepting suits of 
which cognizance is barred by any enactment 
for tho time being in force, does not carry with 
it the general power of making declarations 
except in so far ns such power is expressly 
conferred by statute. 

It is not the practice to stay suits against 
infants until they have attained full ago, as it 
is generally considered that an inf.ant’a case 
can be sufficiently placed before the Court 
by a duly constituted guardian. Bai Shri 
Yaktuba v. AgarsIngJI, 12 Bom. L. R. 697 - 
34 B. 670. 

BASIL Scott, c..t., and Batchelor, j. 

(24) S. 42— Denial of plaintifTs^itle — Cause 
of actum —Declaratfrry — Suit — Agreement 
— Document of leg a I va I ue — N uduni pactum . 

A suit for tho declaration of an abstract right 
cannot be maintained. Vbere must bo some 
infringement or tVoatened infringement of tho 
plaintiff’s right. The plaintiff must allege and 


Speoiflo Relief Aot — (Continued), 
provo a denial of his right before his plaint is 
filed ; the cause of action must be antecedent to 
the suit, and not subsequent. 

An agreement between Representative Hindus 
and Mahomed<ans, by Which the Hindus 
undertook to stop tho playing of musical in- 
struments during their festivals, and the 
Mahomndans promised that there frould be 
no dispute about tbo slaughter of cows, cannot 
be interpreted as a denial of the title of \ 
l^l.ahomedan to slaughter cows, so as to 
enable him to maintain his suit for a declara- 
tion of his title. 

Some ^lahomedans signed a document in 
which they promised that they would nc^t 
create any quarrel or disturbance or litigation 
in connection with the sacrifice of cows : Held, 
that the document was a more nudum pactum 
of no legal force or eflfieiency*. Mahomed 
Yakub Y. MangpuRal, 7 Ind. Cas. 818. 
Stanley, c.j., and Knox, j. 

(23) S. 42— Suit to declare mortgage invalid — 
Sane items under mortgage not in plaintiff's , 
possession — Rest in his possession— E7itire 
suit not to be dismissed — Sitit maintamable 
as I'cgards latter, 

A .suit to declare that a mortgage of several 
items of property was not binding on tlie 
plaintiff is not liaVile to be wholly dismipscd, 
under S. 42, Specific Boliof Act, merely because 
no prayer was asked for recovery of possession 
of some items which were not in plaintiff’s 
possession (a). 

The declaration prayed for by the plaintiff 
may be given ’in respcict of the items in his 
possession. Chomu Hengau y. Sankara 
Belchampada, 8 M.L.T. 358. 

% 'I 

Miller and Krishnaswami Iyer, jj. 

Reference (a) 5 M. 2.5.5, N.F. 

‘(’26) S. 42 — Suit by I'eversioners for possession 
— Uncertainty of widow’s death — Competency 
of Court to pass declaratory decree. See 
Customs (PuN.rAiJ— alienation), No. 2, l 
P.W.R. 1910. 

(27) S. 42 — No denial of legal character — No 
consequential relief — Maintain.ability of suit — 
Whether S. 42 controls S. 639, C.P.C. See 
CIV. Pro. Code 41882), No. 31, 7 M.L.T. 45. 

(28) S. 42 — Suit ior declaring that decree 
passed on hypothecation is not binding— ConBe> 
quontial relief. See DECLARATORY SUIT, 
No. 2,7 M.L.T. 166. 
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(29) S. 42 — Defendant not in possossion — 
Piaintiil cannot claim potisossion as further 
relief.” See HINDU LAW (PARTITION), No. 7, 
5 Ind. Cas. 343. 

^ • 

(30) S. 42— Smt for mere declaration. See 
Declaratory Suit, No. 4, 7 M.L.T. 3ii. 

(31) S. 42 — Declaration of reversionary 
iutercst'-oProtection of present interest of plain* 
tiCt— Maincainability of suit. Sec Hes JUDI- 
CATA, No. 10, 11 C.L.J. 023. 

(31'a) S. 42, See No. 10, supra. 

(31>b) S. 42 --Diffcreiico between S. 283, 
C.P.C. (1882) and — Grant of declar.itoiy decree 
— Interference with discretion of Court. See Cl V. 
Pro. GODK (1882), No. 130-fc, 8 Ind. Ciib. 008. 

(33) S. 45 — Mandamus, issue of. See ACT 
I OF 1902 (Madras Court of Wards), No. i, 
7 M.L.T. 73. 

(33) S. 4 5®- Application to High Court to 
require a public oiliccr to do a specific act. See 
ACT ill OF 1888 (ClTY OF liOMRAY MUNlCl- 
CAL), Nj. 1, 12 Bom. L.H. 737. 

i34) Ss. .5'i, 56 ’ — Injunction — HeUrainiiu/ 
• defendant from executim; deciee — Mui~ 
liplicitijtof suit. 

The defendant obtained a decree for recovery 
of possession of certain land from which, he 
said, ho had been wrongfully ousted. But 
bOfcrc be^iiad taken any .steps to execute his 
decree or had threatened tc^ execute it, the 
piaintiil brought a .suit for perpetual injunction 
to restrain the defendant from taking postics- 
hion of the lands decreed to him, by executing 
the decree ; 

Ileld^ that the case did not tall under S. 54 
of the Speciiioi Uolief Act* and Ijiat the plain- 
tiff was not entitled to an injunction. Kar- 
nodhar Haidar v. Hari ProssAl Rai Chowd> 
hury, G lud. Cas. 14^-- 14 C.W.N, 878 = 12 C. 
L.J. 86. 

JENKINS, C.J., and DOSS, .1. 

(34-tt) S. 6G. See No. 34, suj^ra. ^ 

(35) S. 57 — Breach of contract — Injunction — 
Damages — Proper remedy. 

Suit for specific performance of an agreement 
entered into with defendants, and for injunction 
restraining defendants from committing a 
breach of the agreement and for damages. The 
defendants were the owners of mica mines and 
the ugreemont for financing them was that the 
plaintiffs were to give them a^itanding advance 
of Rs. 55,000, *for a period of five years, that 
the plaintiffs were to appoint a manager to 
assist the defendants in the management of 
their business, and also to assi&t them with 


Speeifio Relief Aot— (Conc/itded). 
their advice, that the sales were to be made 
jointly by the plaintiffs and the defendants, 
and that the plaintiffs should be entitled for 
thoir advice and services to & commission of A 
per cent. The defendants broke the agreement 
by parting with their mic& to third paftioa 
without the intervmtion of the plaintiffs. • 

Held, chat, though the contract could not in 
all dotans be specifically performed, the 
plaintiffs were entitled to an injunction under 

S. 57, Specific Relief Act,^ to enforce the 
uegii.t.ivu covenant that the defendants would 
not part with their mica without the plaintiff’s 
cfiiisent (a). 

Jleld also that d.iniagc.s could not bo awarded 
in this suit for the pro.;ent breach, as damages 
uuuld not prevent the defendants from 
committing fresh breaelies ainl driving the 
plaintiffs to fresh suits in future. South 
Indian Export Co. y. A. Subba Naidu, 8 M.L. 

T. 149 -7 liid. C.is 213. 

Wallis, j. 

lieferences : — (n) 20 M. 108; L.R. (1901) 2 
Ch. 799, n. 

(30) Suit for corruvition or alteration of 
Record of Rights —Maintainability. See AcT 
Vlll OF 1S85 (BENOAJj TENANCY), No. 27, 5 • 
Ind. ('.i'-. 200. 

Speed. 

(1) Rulcof speed limit in navige bio channels — 
Contributory nogligonee Bad light. See TORT, 
No. 3, 8 Ind. Cas. Oil. 

Spes SucccBsionls. 

(1) Agreement by expectant heir to give pro- 
perty which he hopes to get after his adoption. 
— Effect. See HINDU LAW (ADOPTION), No. 8, 
12 Bom. L.R. 910. 

(2) Agreement not to divide- Validity — 
Effect upon minors. See MAUOMEDAN LAW^ 
(Guardianship), No. 2, 20 M.L.J, 910. 

Stamp. 

(1) Pro-note bearing a stamp not cancelled^ 

* admitted by jirsi Court— Appellate Courts 
vJiether can question admissibilty. 

Though a promissory note bearing a stamp- 
not properly cancelled is in:idmi.ssible in evi- 
dence, yet, when the Court of first instance has 
admitted it, ^tho appellate Court cannot ques- 
tion its admissibility in appeal. Mi Ke v. N^a 
Kan Gyi and Nga Po Sin, U.B.R. (1909), 4th 
Qr., Stamp 3. 

SUAW, J. 

References . -U.B.R. (1897-01) II, 556, 559, 
F.\ 2 L.B.R. 103, Diss.\ 14 B. 162 ; 19 B. 369, 

R. Com. * 
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Stamp Act. 

(i) S. a (15) — Instrument of partition — 
Release — Stamp* 

In a joint Hindu family consisting of three 
brothers, one of thorn first agreed to take, in lieu 
of his share in the^fainily property movable and 
iminovablc, a certain amount in cash and 
cort*ain socuritios for money in the form of bonds 
securing debts due to the family ; and executed 
a document in the form of a release^ in favour 
of the oldest brother. On the next day, the 
other brother pa.ssod to the same eldest brother 
A document in the form of a release, whereby 
he and the eldest brother divided the remaining 
family property by tl»e litter handing over to 
him securities for money : 

Held that the first docuiiKMit was an instru- 
ment of partition, as defined by S. '1 (1.5), 
Stamp Act, 1899, for its elloct was to divide the 
property of the three co-owning lirothers between 
the executant on one side and the two brothers 
on the other. 

Held that the second document also amounted 
to an instrument of partition, as by the same 
the two remaining oo-owncrs divided their 
property in severalty. In re Qovind Pandu- 
rang Kamat, 12 Bom. L..U. 930. 

Scott, c.j., BatciiriiOk and Davar, 
JJ. 

^2) *S\ ^(i?.‘i)i Sch. i, Art. 53 — Receipt — Con- 
sideration-Contract — by one 

officer oj a firm to another for the jnir^^osvs 
of the firm, if for cons 'aleratUm, 

Uerlain pay orders in respect of money to be 
paid to creditors of a firm had been made out 
by the Accounts Department of the firm, and 
were sent to the cashier who paid the amount 
to assistants for payment to the creditors, and 
the assistants signed their names on the back 
of the pay orders in acknowledgmentof receipt. 

Held, that the acknowledgments were not 
liable to stamp duty as receipts for payment 
with consideration. There was in the circum,- 
stances np contract between the cashier and the 
assistants. In the matter of Messrs. Burn 
A Co., 14 C.W.N. 833 = 6 Ind Cas. 778 = 
37 C. 634. 

JENKINS, C.J., and CHATTKRJEK, J. 

(3) 6', 5 ami Sch, I, Art. 35 —£case conctirr- 
ed to by persnn.H other than lessor, if 
multifarious document, 

B, to whom A had agreed for a certain price 
to transfer the mining rights in a certain pro- 
,perty for a period* of 999 years, subject to the 
payment of dbrtain rents and royalties, agreed 


Stamp Act— L^Conlinusd). 
to transfer those rights to C, .subject to the 
same conditions as to routs and royalties, but 
lor an increased price. To carry this last 
agreement into effect, a l^asc was executed, but 
concurrence of A amongst ottiers was obtained 
to it : 

Held, that the instrument was a single lease 
and liable to stamp duty as such. Itfivas not a 
multifarious document within the meaning of 
S. 6 of the Stamp Act embodying two leases. 

The concurrence, which it was thought pro- 
per to obtain of several persons other than the 
lessor, did not alter the character of the lease 
or the nature of the transaction, ^arasea 
Collieries. Ld., In the matter of, 14 C.W.N. 
861 =6 Ind. Cas. 762 - 37 C. 629. 

JENKINS, C..I.. Doss and CHATTEH- 
JEE, JJ. 

• 

(4) S* 5, Arts, 40 (b), 57 (b) — Deed of mart- 
gage executed by mortgagor , mortgagee and 
surety — Stamp duty payable — Test to 
a.srcttain proper duty. 

Held, that an instrument of mortgage secur-* 
ing the re-paymeutof a loan of Rs‘. 2,000, under 
which both the mortgagor and surety jointly 
and severally undertake liability in respect of 
the loan, and under which it would be compe- 
tent to the creditor to claim the mpney from 
either the mortgagor or the surety, is correctly 
stamped, if it bears a ten-rupee stamp as a 
mortgage-deed, within the moaning of Art. 40 
(b) and S. 5 of the "Act, and need not bear in 
addition a five-rupee stamp as also falling under 
Art. 51 (h) (e). 

The test un^cr the Stamp Act not whether 

the instrument embodies distinct contracts, but 
r 

whether it comprises distinct matters (6). In re 

Stamp duty liable on a b'ertaindeed executed 
by M. Ohulam Haidar and Abdul Latiff in 
favour of the ?unjab Banking Co., Ltd., 
FiWhawar, 15 P.R. ?.910 (F.B.) -16 P.W.R. 
1910 = 4 P.L.R. 196 = 5 Tnd. Cas. 813. 

Reid, c.j., Roj3EUtson ami Rattigan, 
JJ. 

References: — (n) 6 B. 188 (P.B.) ; Bombay 
P.J. (1881). 805, Rel, on ; 10 B. 47, D, (h) 102 
P.R. 1895, F, 

(5) S. 35 — Suit on an unsUmiped pro note — 

Admission of liability by defendant — Decree 
whether valid. * 

In a suit based on an unstamped promissory 
note and not on the original oonsidoration 
which ^ave rfbe to it, no decree should bo passed 
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ifltalnp knt’^iContinxied), 

•even where the defendant admits liability (a). 

Kodali Mathaya v. Tangoppala Ramayai 

1 Ind. Gas. 320. 

KB1SHNAS\VM1*1Y£H, J. 

References (n) 18 B. 369 ; 30 M. 386 ; 17 
Jl.Ii.J. 308, F, ; 29 M. Ill ; 16 M.L.J. 484. 

(6) Sss 3o, 36t 61— Instrument not duly 
stamped^ if admitted into ei'idence — Ad- 
mission not to be questioned-^^Duty of ap- 
pellate Court'wli&n admitted by-first Court 
— Arrears of rent, transfer of — Interest, 
whether passes to transferee— Abwab — 
selatni and teherir. 

S. 61 of the Stamp Act is framed for fiscal 
'purposes, that is to say, for the protection of 
the (rovernment revenue, and it does not aficct 
the provisions of S. 36, which distinctly provides 
that, when a7i instrument has been admitted 
in evidence, such admission shall not be called 
in question at any subsequent stage of the suit. 

Therefore, where a document not duly stamped 
^has been admitted into evidence by the first 
Court, the appellate Court should rcgaid it as 
admissible in evidence, and at the same time 
dodiiro thcat an extra duty ought to bo paid and 
that that duty and the penalty should bo levi- 
able from the person who filed the document, 
and that ftiat sum might bo recovered by the 
Collector. 

Where certain arrears of rent arc transferred, 
the interest on them, being* a legal incident, 
also passes to the transferee. 

A landlord is not enUtled to recover such 
sums as selaim, wasil bald sdaifii and tchcru 
which are abwabs, Syed BaBiryid-din Ahmed 
y. Kalika Prosad Singh, 7 Ind. Cas. 582. 

BRETT and VlNCEI{l\ JJ. 

References .—16 C. 828 ; 17 C. 726, relied on, 

(7) S- 36 — Admitted vd evidence— Document 
objected to for want of stamp — QuestUyn 
regarding admissibility reduced to issue — 
Issue determined at the final decision of the 
suit — Document in the meanwhile allowed 
to be exhibited — Mistake of Court — Court to 
correct its own mistakes suo motu. ' 

In the course &f a suit, a document was tend- 
ered in evidence; but its aHmissibility was 
objected to. iPn* issue was accordingly raised 
to try the qaesUon. Tho GoUrt postponed its 
decision until the delivery of the judgment on 
the whole case, and after evidence recorded on 


Stamp Aot — (Continued), 
all the issues, includihg the issue as to the ad- 
missibility of the dooument. In the meantime, 
the document was exhibited as part of the evi- 
dence. In delivering its fidal judgment, the 
Court hold that the document was inadmissible 
in evidence. On appeal, the lower appellate 
Court hold that, though the document wai in- 
admissible for want of stamp, yet, as it was as 
a matter of fact lot in and exhibited as a piece 
of evidence by the Court at the trial, its admis- 
sibility could not be objected to at any subse- 
quent stage of the case. 

Held, (1) that the document should be exclud- 
ed from the evidence, (2) that the party was 
not bound to ask the Court to correct the 
mistake. The Court ought to have corrected it 
suo motu, because the mistake was that of the 
Court, and the party had nothing to do with it 
and he had done all ho could to got the docu- 
ment excluded. 

The expression “admitted in evidence ’* in 
S. 36 of the Stamp Act, 1899, means the act of 
lotting the document in as part of the evidence; 
but it must be letting in as a result of judicial 
determination of the question whether it can 
be admitted in evidence or not for want of 
stamp. In other words, the Court admitting * 
it must have applied its mind consciously to 
I the question whether the document is admis 
' siblo or not. Chunilal Tulsiram v. Mulabai, 

12 Bom. L.R. 466. 

CjiandAVARKAR and HEATON, JJ. 

(7-rt) S. 36. See No. 6, supra, 

(8) S. 52, Sch. I, Art. 45 — Partition-suit-— 
Decree drawn up by mistake on Court-fee stamp 
— Inherent power of Court — Non-judicial stamp 
directed to bo filed— Refund of value of Court-fee 
stamp. See PARTITION, No. 13, 7 Ind. Cas. 
94. 

(8-a) 8* 61. Sec No. 0, supra. 

• (9) Sch. I, Art, 5, exception ia)— 'Agreement 
for sale of goods,” what is. , 

An instrument, which acknowledges the 
receipt of a certain sum of money, and further, 
in consideration of this payment, agrees to sell 
paddy at the harvest time at a certain rate, is 
not an agrcdhient “ for, or relating to the sale 
of goods exclusively,” and is not therefore 
exempt under cl. (a) of the exemptions to 
Art. 5. So it should be stamped 8 as. under 
Art. 6 (6). • 

Per Hartnoll, J: — “Even supposing this 
instrument is an agreement for thb sale of goods. 
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Stamp Aot — (Coiicluded). 
it Booms to bo more than that and to be an 
acknowledgment of a debt.'* in re Revenue 
Stamp case. No. 19 of 1909-10 of the Collector, 
Prome, 5 L.B.H. 157 (P.B.). 

Fox, C.J., Hartnoll. RoiiiNHON and 
. PARLKTr, JJ. 

'Heference : — 15 M. 152, 72. 

(10) Art. .35. See No. 3, supra. 

(11) Art. 40 (5). See No. 4, supra. 

(12) Art. 4.5. •■Sec No. 8, supra. 

(13) Art. 53. See No. 2, supra. 

(14) Art. 57 ib). See No. 4, sujtrn. 

Stamp Act (Mysore). 

(1) Sell. T, Arts. J and 14— Acknowledgment 
— Bond. 

From the signature of the debtors below the 
balance struck on a hettlenieut of accounts, 
the most that can be impliocl is an acknowledg- 
ment and not a promise to pay. Hence the 
entry is in the nature of an acknowledgment 
liable to a stamp duty of one anna, and not a 
bond. Ibrahim Sab v. Chennappa, 15 M. 
C.e.R. 32. 

NANJUNDAYYA and KRISHNA RAO, JJ. 
Reference (a) (1883) 8 B. 194, F, 

(2) Art. 14. See No. 1, supra. 

Stamp Regulation (II of 1900, Mysore). 

(1) Ss. and 01 — Admission by Court 

of insufficiently stamped instruments on 
payment of penalty— Power of Couid of 
revision. 

When a Court h.is admitted an instrument 
on payment of duty and penalty under* 
S. 35 of the Stamp Regulation, S. 3G pre- 
cludes a Court of Revision from calling such 
admission into question (a). Kampli Sauna 
Rachappa v. Malalkere Sathiappa bin Mal- 

lappa, 15 M.C.C.R. 24. 

•• 

Krishna Rao and Sktlur, jj. 

References :—{a) 12 0. G64 ; 18 B. 737 ; 5 M. 
232, F. 

Standing oropi. 

(1) Claim to — Right of successful claimant. 
See Claim, No. 1, 8 Ind. Cas. 77. 

Statutes 24 and 25 Yiq., C. 104. 

(1) S. 15. Sec ACT VIII OF 1885 (BENGAL 
Tenancy), JAo. io, 14 C.W.N. 788. 


Statues 57 and 58 YIo., Ca. 60 (Merchant 
Shipping). 

(1) S. Y4 — Vendee of a share in a ship — 
Absence of bill of sale in his favour — Bight 
to be registered as owner. 

A person, who is only. the* benoGoial owner of 
a ship and in whose favour there is no bill of 
sale, is not entitled to be registered as owner. 

First defendant, who owned a one-lourth j^hare 
in a ship, executed a nominal sale-deed in favour 
of his agent, the fourth defendant. Subsequently 
he sold theono-fourth share to plaintiff. Plaintiff 
sued, among other things, for a declaration that 
ho was entitled to bo registered as owner of one- 
fourth share in the ship. 

Held, that plaintiff was not entitled to be 
registered as owner. Raman Cbetty if. Ala- 
gappa Chetty, 8 I^I.L.T. 407. 

SANKAUAN NAIR and AYLINO, .IJ. 

Stay of execution. 

(1) Inherent power to order, at the time of 
passing a decree. See CiV. PRO. CODE (1908), 
No. 116, 7 M.L.T. 151. 

(2) Powers of appellate Court SeeClV. 
PRO. CODE (1908), No. 8G, 82 P.R. 1910. 

(3) Special leave to appeal to Privy Council 

— Power of High Court to stay execution. See 
Appeal to (Privy Coun(UL), No. 6, 7 Ind. 
Cas. 188. « 

Step-in-aid of *execution. 

(1) Application by decree-holder to reject an 
objection and to examine witnesses, whether a. 
See Limitation Ac^t (1877), No. 118, 5 Ind. 
Gas. 292. 

t 

(2) Deposit of diet money br process- fee is 
not a. See LIMITATION Act (1908), No. 31, 7 
Ind. Cas. 759. 

Stoppage in transitu. 

Unpaid vendor — "ledgee for value of bills 
jpi lading - - Rights of. See CONTRAIJT ACT, 
“no. 55, 12 Bom. L.R. 553. 

Stranger. 

— promoting litigation, if bound by judg- 
ment. Sea Probate, No. 3, 12 C.L.J. 91. 

Subrogation. 

(1) Plxtcnt of right of. See MORTGAGE 
(General), Np. 8, 11 C.L.J. 22G. 

(2) Principle of, when applies — Presumption 
of intention to keep alive first mortgage — 
Rebuttal. See MORTGAGE (General), No. 17, 
20 M.L.J. 380. 
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Subrogation — (Concluded), 

(3) Principle of, on wkat based '‘Legal and 
equitable claim, if both may be urged together. 
See Mortoauk (General), No. 34, 14 C.W. 
N. 1089. 

• • 

(4) Presumption oP intention. See MORT- 
GAGE (General), No. 36, 14 C.W.N. 1093. 

(5) Effect of lis pendens. See MORTGAGE* ! 

(GENERAf.), No. 42, 7 Ind. Caa. 473. ! 

Subscription. ^ 

(1) Suit against a trust for — Jurisdiction. 
See Act IX of 1887 (Provl. S.C. Courts), , 
No. 11, 20 M.L.J. MG. 

I 

Substituted service. 

Defendant when deemed to bo keeping out of 
the w!ly. See ClY. PRO. CODE, 1882, No. 57, 

7 A.L.J. 28G. 

Succession. > 

(1) Succession-— Persons governed bg two ! 
systems of law — Succession to property hmv 
determined — Mahomednn law. 

Whore persons are governed by two systems 
^f law (r.g.j Mahomedan law and Marumak- 
kattayam law« as in this particular case), held 
that, in the absence of usage to the contrary, 
property inboritod under the Mahomedan law 
will pass in further descent according to that 
law (a). Mukkatparkum Kodarakaudy 
Maminad ISaji and others v. Kathkayil- 
pakum Koshipurankarady, 19 AI.L.J. 73G. 
White, c.j., and Kulshnaswami Ivkr, 

j. 

0 

fieferences : — (n) 8 M. 238; 22 M. 494 and 27 
M. 77, Ji. 

• t 

(1-rt) Persons governed by two systems of 
law— Succession to property hetv determined. 
See INHERITANCE, Np. 1. 19 M.L.J. 736. 

(2) Whether Tran.sfer of Property Act deals 
with cases of. See LEASE, No, 10, 5 Ind. Cas. 
500. 

(3) Law governing— Special custom — Burden 
of proof. See ^lAHOMEDAN LAW (SUCCES- 
SION), No. 1, 50 P.R. 1910. 

Succession Act. 

See ACT X OF 1865. 

Succession certificate. 

(1) Joint certificate — Bight^of the holder of 
the. See REGULATION VII OF 1901 (MYSORE), 
No. 1, 16 M.C.C.R. 283. 

(2) See Act VII OP 1889 (SUCCESSION j 

Certificate). . * 

74 


Succession Gertifleate Act. 

See*ACT VII OF 1889. 

Succession Certificate Regulation (YIl of 
1901, Mysore). ^ 

(1) S, i, cL {4) —-Restriction to the grant of 
certificate. • , 

There is nothing in the regulation which 
forbids the grant of a certificate to a party, 
otherwise entitled to it, merely on the ground 
that, as % member of in undivided family 
with the deceased, he becomes entitled, by 
right of survivorship, to the ‘debts sought to 
be collected. Hulle Gowda v. Chinnakka, 16- 
M.C.C.R. 50. 

NANJUNDAYYA andSETLUR, J.I. 

Succession Property Protection Act. 

See ACT XIX OF 1841. 

Successor. 

(1) Right of, to re-open question decided by 
predecessor in Court. Sec (’OUUT, No. I, 204 
P.L.R. 1910. 

Sudras. 

(1) Cleaning of the term. See HINDU LAW 
(Marriage), No. i, 7 M.L T. 17. 

(2) Illegitimate son, rights of. See HINDU 
LAW (Succession), No. 6, 12 Bom. L.R. 204. 

Suit. 

(1) Suit^ restoration of -Decree set aside for 
fraud — Order of Court of concurrent Juris- 
diction^ if effective to restore suit. 

Where a decree obtained in a Court of equal 
jurisdiction was .set aside by another Court, 
which went on to add tliat the result of the 
decree being (iechircd fraudulent would be that 
, the original suit would be restored. 

Held, that this order of a Court of equal 
jurisdiction could not operate as a direction to 
the firsL.Court to restore the suit, and that, in 
refusing to restore the suit, the Court had 
Committed no error. Khetra Mohan Barik v. 
Mangobinda Pal. 14 C.W.N. 558-GTnd. Cas. 
13. 

BRETT and SHAUFUDDIN, JJ. 

(2) Allegation of suit being instituted with- 
out knoitiedge and consent of plaintiff — 
Procedure to be adopted. 

In this case after the plaint had been duly 
admitted, au objection was raised that the suit 
was instituted without the knowledge and 
consent of the plaintiff. Held that the Court 
should raise a preliminary issue* whether the- 
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Bait —(Concluded), 

plaint had been duly signed and presented, 
and should decide the same after recording the 
evidence of both the parties thereon. Where 
an order was paVised rejecting the plaint with> 
out holding such formal enquiry. Ae/d. such an 
order was bad! Mussamat Blbi Badhu v. 
Bayed Ohulam Hyder Shah, 4 S.L.R. 35 = 7 
Ind* Cas. GOO. 

llAYWAUn and CROUCH, J.I., 

Suit of civii nature. 

(1) Right to perform Ram Lila — Not connect- 
ed with shrine or temple— Right of suit. See 
Civ. TrO. CODK (lyOHJ, No. 8, 7 A.L.J. 5‘2U. 

(2) Suit for declaration of right to recite 
Stotrams. See CiV. PRO. CODR (PJ08), No. 9, 
20 M.L.J. 630. 

(3) Claim to olhoiato as priest at the crema- 
tion ceremony. See ClV. PRO. CODE (1908), 
No. 10, 12 C.L.J. 74. 

(4j Proceeding for revocation of probate, if 
suit. See PRORATE, No. 3, 12 C L.J. 91. 

Suits Valuation Act. 

See .\CT Vir OK 1887. 

Summons. 

(1) Summottfi, non-service of — Decree ^ suit to 
set asidCt on the ground of non-service of 
summons — Non-scrvice of summons defence 
of, if can be raised — Res judicata. 

The principal of res judicata is a principle 
of rest and convenience and not of absolute 
justice. 

A decree can be set aside either under S. 108, 
Civ. Pro. Code, 1882, on ibo ground of non- 
service of summons, or on review, or by a re- 
gular suit on the ground of|fraud. Non-service 
of sumtuoiiB alone is not a ground for setting 
aside a decree by suit (it). 

If the question of non-service of summons 
cannot be raised by suit, it cannot be raised as 
a defence to a suit. Naraaingh Das v. Bibi 
Kaflkan, 11 C-L.J. 250= 14 C.W.N. 507=37 
C. 197^5 Ind. Cas. 198. 

HOLMWOOD and GHATTERJEE, JJ. 
References : — 29 A. 212 ; 4 A.L.J. 51, F, 

(2) Service of, on unascertained persons — 
.S. 82, C.P.C., 1882. See PARTITION, No. 8, 
JLl C.L.J. 580. 

(3) Affixing copy of, to defendant’s house — 
'When good service. See CiV. PRO. CODE 
^Mysore), No. 5, 15 Ikf.C.C.R. 95. 

(4) Service of ,ton Companies* See CiV. Pro. 
Code (188:1;., No. 191, 12 Born. L.R. 780. 


Summons— (Concluded). . ^ 

(5) Power of Court to refuse to issue — Exclu- 
sion of evidence — Ground for remand. See 
CIV. Pro. code (4908), No. 70-a. 8 Ind. Cas. 
418. 

Surety. * 

(1) — agreeing to make good the sum by which 
sale-proceeds of the property fell short of the 
decretal amount — Extent of his lianility. See 
Execution of Decree, No. 3, 5 Ind. Cas. 
139. 

(2) Sureties, liability of, under Administra- 
tion bond. See ADMINISTRATION BOND, 
No. 1, 7 M.L T. 90. 

(3) Attachment before judgment — Removal 
on K giving security — .Suit dismissed by lower 
Court but decreed on appeal — Liability of, for 
amount of appellate decree, bei, CiV'. PRO. 
CODE (1882), No. 190, 5 L-B.Py. 1.5G. 

(4) Judgment-debtor failing to apply for in- 
solvency— Non-appearance — Discharge of. See 
ClV. Pro. Code (iss2), No. 171, 61 P.W. 
R. 1910. 

(5) Application for execution against — Limi*"- 
I .ation. See LIMITATION ACT (IMYSORE), No. 9, 

! 15 IM.C.C.R. 72. 

(6) Bond by— Insolvency petition by judg- 
ment-debtor dismissed — Liability of — Limita- 
tion — Public policy. See CiV. pRO. CODE 
(1882), No. 170-5, 7 Ind. Cas. 917. 

(7) Position of. See VENDOR AND VENDEE, 
No. 7, 8 Ind. Cas. 074. 

Survey. 

Survey Records, Supplementary, value of. 
See Evidence, No. l, U.B.K. 1909, 4th Qr. 
Evidence, 19. 

Survey Act (Y. B. C. of 1875). 

(1) Ss, 41, 6a — Order -Suit for confirmation 
of possessimi — Relief inconsistent with 
plaint, 

S. 62 of the Survey Act is a bar to a suit by 
a plaintiff against whom an order determining 
a boundary dispute has been made under this 
Act, for confirmation of possession on the alle- 
gation that bo has been in continuous posses- 
sion from or before the order, such an order 
having, under S. 41 of that Act, the effect of 
a Civil Court decree, which is binding on the 
parties as rcganls the question of possession. 

When the plaintiff sues fof confirmation of 
possession on declaration of title, alleging that 
he is |n possession, and proves his title but 
fails to proVe possession, the Court ought not 
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Sapyey Aet ^¥.B.C. of iS75)—(Conclu<led). 
to award him recovery of possession, unless on 
the facts alleged in the plaint the action 
amounts to one for restoration of possession! 
Biuessurl Koer v. Ram Purtab Singh. 14 C. 
.W.N. 360 = 4 Ind. (Sne.Jil. 

Habrinoton and Chattebjee, jj. 
References: — 11 C L.R. 443 and 11 G.L.R. 
461, Dist. 

• Survey and Boundaries Act. 

See ACT IV OF 1897 (AiADRVS). 

Tahziinni tenure. 

Nature cf. Sec LANDLORD AND TENANT, 

• No. 28. BaP.W.R. 1910. 

Tambol register. 

Evidentiary value of. Sec (lUAKDl.VN AND 
Minor, No. 7, 8(5 P.W.U. lino. 

Tank. 

(1) Suit against (lovcrninent for recovery 
of a. — Acts constituting adverse possession. 
See ADVEllSl] POSSESSION, No. 2, 5 Ind. Oas. 
118. • 

(2) Suit for rent of, whether governed by 
Bengal Tenancy Act, See A(^T Vlll OI«MSS6 
(Bengal Tenancy), No. 4G, 5 ind. Oas. i58. 

' Tastik. 

Arrears of cash allowaneo — Suit to recover. 
See IjIMITATION Act (1877), No. 52, 12 Bom. 
L.R. 157. • 

Tax. 

— imposed without jurisdiction — Lcg.ality — 
Right to recover excess — Tiiinitation. See 
Limitation Act (1877), :No. 39, 7 A.L.J. 496. 

Teji Mandi transactions. 

Nature of —Wagering. Sec CON'fllAtJT ACT, 
No. *22, 12 Bom. L.R. 590. , 

Telegraph. •* 

(1) Alistake of Reuter in transmitting mes- 
sage — Effect. See SALE, No 11, 8 M.L.T. 863. 

Temple. 

Bequest to complete and to iiistal an idol — 
Validity. See HINDU LAW (WILL), No. 3, 7 
A.L.J. 296. 

Tenancy Act. 

(1) See ACT VIII OP 1885 (BENGAL). 

(2) See ACT IX OP 1883 (G.P.). 

(3) See ACT XVI OP 1887 (PUNJAB). 

Tenants-in-comrbon. 

Adverse possession — Tenants-in-common — 
Buisden of proof. See LIMITATION ACT (1877), 
No. 98, 7 M.L.T. 165. 


Tender. 

Effect of. See Hindu Law (Partition), 
No. 7, 5 Ind. Gas. 343. 

Tenure. ^ 

(1) Ghange of —Effect on law of succession. 
See ACT V OP 1862 (BHAGBAUI), No. 1,^2 
Bom. L R. 673. 

(2) Presumption as to. See ACT VITI OP 
1886 (Bengal TenaJicy), No. 7, 6 Ind. Gas. 

! 362. • 

' Thak map. * 

(1) Value of, as evidnneo of possession and 
i title — Specifiod land included in estate at thak 

survey — Presumption that it was included with- 
I in esUto at permanent settlement. See ACT 
; XT OP 1359 (Revenue Sale Law), No. 4-a, 
7 Ind. Gas. 819. 

(2) See also MAP. 

Third party directions. 

(\) Third party directions— General jrrin- 
ciple s —Pract ice — Procedure . 

The general principles on which a Court 
will issue third party directions are : — 

(1) that there must bcra clear case of contri- 
bution or indemnity from the third party ; 

(2) that all the disputes arising out of a 
transaction, as between the plaintiff and the 
defendant, and between the defendant and a 
third party can be tried and settled in one 
action ; and 

(8) that, in cases of contract and sub-con- 
tract, it must appe<ar that the contract between 
the plaintiff and the defendant has been im- 
ported into the contract between the defendant 
and the third party. W. and A. Graham & Co. 
Y. Chunilal Harilal ft Co., U Bom. L.R. 
1056-34 B. 12.3-4 Ind. Gas. 131. 

MACLEOD, J, 

Ti/ne. 

Power of Court to enlarge time bofpre and 
after decree. See GIV. PRO. CODE (1908), 
No. 80, 13 O.C. 29. 

Title. 

(1) Case to be decided on issues — Plaintiff’s 
title assumed — Case not to be dismissed. See 
Issues, No. l, 6 Ind. Gas. 446. 

(2) Suit for declaration of title as absolute 
owner— Second suit as mortgagor not barred. 
See CiV. Pro. CODE (1882), No. 12, 6 Ind. Gas. 
696. 
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Title— (OonoZiided) , 

(.3) Throwing cloud on — Declaratory suit— 
Proper remedy, See SPECIFIC RELIEF ACT, 
No. 19, 14 C.W.N. 576. 

Title-deeds. 

( 1 ) Poiisessioij of —Prior incumbrancer — 
dross negligence. See TWANSFElt OF Propeu- 
TY ACT, No. 64-rt, 7 Ind. Caa. 810. 

Titles to Rent-free Estates Act. 

Sec ACT XI OF 1852 (130MB AY)'. 

Tort. 

(1) Tori’— Obstruction to inew of curusady 

— iVo spec in I dnmatje — Right of suit 

to wttrshijiper — Possible obstruction^ no 
special damage. 

Plaintiffs, certain worshippers of St. Jacob’s 
Church, sued for the removal of certain 
constructions made by the defendants, who 
represent the Church of the Holy Ghost, on a 
part of the public road in front of their church, 
oil the ground that the new construction will 
obstruct the plaintiff’s view of a curusady and 
their procession on the public roadway round 
the curusady. 

Held, that no special damage was proved and 
that the plaintiiTs had no right of action. 

A posi-iblc obstruction to a procession would 
not be a special damage. Kurusu Kostha Y. 
Thommai Savarimuthu Fernand Suthaki,20 
M.Ti.J. :i67-6Ind. Cas. 790-8 M-L.T. LSI. 
BENSON and IvRTSHNASWAMI ATYAH, JJ. 

(2) Tort — Ijiability of the personal represen- 
tative of the tort-feasor. 

Por a tort committed to the person such as 
battery or false imprisonment, no action can be 
obtained against the personal representatives 
of the tort-feasor. Kare Siddia v. Bora, 15 
M.C.C.H. 45. 

Stanley Ismay, c..j., and Krishna 
RAO, .1. 

( 3 > Tort — Rule of speed limit in navigable 
ck^7inels — Contributing negligence — Bad 
light. 

Where a speed limit has been fixed by noti- 
fication for steam vessels navigating a navigable 
channel, the speed limit rule must be observed 
under all conditions of the tide.' 

Before a vessel can be held in fault for a 
collision, negligence contributing to the accident, 
and not negligence merely, must bo shown. 
Thus where a collision 'occurred and the vessel 
that was struckjiad not a proper and good light 
showing, iViid the collision would have been less 


Tort — (Concluded ) . 

likely if the vessel struck had a proper and good 
light showing, there is no contributory negli- 
gence, if the vessel in fault was not going at a 
rate within the speed limit and on a course 
which a cautious man * would have taken, 
Lutchman Chetty v, Irrawaddy Flotilla ft 
Co.. Ld., 8 Ind. Cas. Gll. 

Pox, C..T., and PAULETT, J., 

(4) Actions sounding in — S. 80, C.P.C. (1908). 
Sec Civ. Pro. Code (1903), No. 6, 12 Bom L. 
R. 615. 

(6) Wrongful collection of cess by Collector — 
Acting in excess of statutory authority — Liabil-' 
ity in damages. See ACT V OF 1884 (MADR.AS 
TjOual Boards), No. 2, 8 M.Tj.T. 201. 

(G) J*lxercise of powers giv.''n by statute — 
Liability to bo sued in tort. See A('T 111 OF 
1901 (Bombay District Municipal), No. i, 
4 S.L.R. fi5. 

(7) Joint tort-feasors — Liability of — Release 
of one -Effect. See MESNE PROI ITS, No. I, 
11 C.L.J. 503. 

(8) Procuring breach of promise to marry — 
Malice — Efiecti. See CONTRACT, No. 2, 7 M-Tj. 
T. 394. 

Tout. 

(1) Toiit — Evidence — IntcrfciUmce by the 
Chief Court — Ss. 3 and 3(i of Act XVlIIof 
1879 f as amended by Act XT of 1896 and 
S. 13 of the Punjab Courts 4ct XVllI of 
1884. 

Held, that, a person cannot be declared a 
habitual tmit, when evidence «jf his being so is 
vague and general, while there is the testimony 
of apparently respectable witnesses to the 
contrary. Nizam 1X.2 v. The Crown, 20 
P.W.R. 1909 (Cr.), 

PRIZELLE, J 

(2) Tout — Evidence — Poiver of Chief Court 
to interfere — Ss. 3 and 36 of Act XVIII 
of 1879. as amended by Act XI of 1896 and 
S- 13 of thn T^nnjab Courts Ad. XVIII of 
1884. 

Held, that the evidence of an ordinary 
witness to the effect that a Barrister pays a 
person commission on any case brought to him 
while the Barrister himself denies, it is not 
sufficient to declare that person a habitual 
tout. Baisakhip Ram y. The Crown, 27 P.W. 
R. 1909 (Cr.). 

Harris, j. 
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Tout — {Concluded ) . 

(3) Sec ACT XVIIT OF 1979 (TiEGAIi 

Practitioners), No. 8, 3i p.w.r. i909 

((>.). 

(4) Procedure — Misjoiwder or muUifariotis- 
ness. See ACT XV [IT OF 1879 (TiEGAIi 
Practitioners), No. 9, ii C.L.J. &i:i. 

Town. 

j 

» When a villago becomes a. See VILLAGE, 
No. 1, 20 P.Ii. 1910. 

Trade. 

(1) Will — t].recutnr — Trade of irslalttr rar- 
* ricdwi^bij the e.recntor--r)iri‘ciions of the 
testator to carrtj on the It tide — Debts incur- 
red in carrying toi the trade- Liability of 
the executor is personal — Testator* s trade 
assets also liable. 

A testator by ^is will di recited an executor of 
his to continue his business in cotton, cotton- 
seed and cotton ginning?, ui order to perpetuate 
his name, so long as it could be carried on at a 
good profit ;*hut if it ap|iearcd that the trade 
would suffer so as to destroy bis ttostator’s) 
reputation, the executor was enjoined to stop it. 
The trust-trader, in emi junclioti with his co- 
•cxecutrix, carried on the business and employed 
therein the trade assets. The management 
rcsull^d in heavy losses, to pay off which the 
executor ohtaftied nioni'y by a mortgage execut- 
ed by the co-executnx, to the ilefendant, of 
the ginning facL^ry used in the business. The 
plaintiffs, the beneficiaries of tlye testator, who 
were also the executor’s sout*, sued the defend- 
ant for a declaration tliat the factory was not 

liable to be sold under the ni'T'rlgage decree. 

* • 

Held, dismissing the suit, that the mortgage 
was by one member of the firm with the con- 
sent and in formal eo-vjfwratiou of the undis- 
closed partner — the execaitor, who had the im- 
plied authority of the testator to deal with the 
factory in the ordinary course of business ; and 
that therefore the mortgage was valid and 
binding on the executor or as principal. 

Held, also, that a mortgage by a trader under 
a testamentary trust, of the testator as factory, 
was referable to his implied authority as a trus- 
tee, and not to his position as executor (6). 
An executor carrying on the trade of his testator 
under a testamentary trust is liable personalh 
to the trade creditors, and is entitled to use, as 
a trader, the trade assets of the testator. He 
does not violate his trust by carrying on the 
trade in conjunction with his executor who is 
not named as a trade trustee. 


Trade — ^Concluded). 

The trustee, though personally liable for the 
debts which be contracts in the course of the 
business, has a right to be paid out of the specific 
assets appropriated for that purpose, and the 
trade creditors are not to bo ^disappointed of 
payment so far as the <assets so appropriated 
'•are concerned (c). Jethabhai Kevalbhai v*. 
Chotalol Chunilal, 12 Bom. L.R. 1-^34 B. 209 
— 5 Ind. Cas. 594. 

Scott, c.j., and Batc^hflor, j. 

References :—{a) 2H.T.A. 487, l\ (5) 13 L.R. 
Ir. 52, F. (c) 20 Ch. 1). 218, 

Trade mark. 

(1) Right to restrain another from using 
f nn. *icular name. 

A di ih‘r in, or a maniifaotnrer of, a parti- 
cular article, who adopts a name for that arti- 
cle, whether the name be a purely f.incy name, 
or a descriptive name, cannot restrain another 
dealer from using the same name, simply on the 
ground that the article so named has acquired 
a reputation, even though it may be that the 
public have grown accustomed to buy the 
article in (fucstion only relying on the name 
and without examining the quality of the 
article. "For a man to bo entitled to restrain 
another from using a particular name with 
reference to a commodity, ho must be in 
a position to show that the public have grown 
to associate that particular name with himself 
as the manufacturer of, nr dealer in, the article. 
Mohomed Esuf v. Rajaratnam Pillai, 7 M.L. 
T. 55 = 6 Tnd. Case. 712. 

ARNOLD White, and Krishna- 

SWAMl AIYAR, .J. 

References:— C. 3G4 ; 35 C. 311; 15 M.L.J. 
15 (40) and Reddairny v. hanham, 1890, A C. 
199. 

(2) Meaning of — Registration in India — 
Kffect — Proof — Vendor of goods — Right to 

^ bring an action for infringement of, 

A trade-mark means a mark used to denote 
that goods are the manufacture or merchan- 
dise of a particular individual. 

Since there is no system of registration in 
India which giv^ a person a statutory title, it 
is necessary for a person, who brings an action 
for the infringement of a trade-mark, to esta- 
blish that the mark, in respect of which he 
makes the claim, has acquired a reputation in 
connection with the goods that he soils (a). 

An action for the infringement of ^ a trade- 
mark is maintainable, even though the person 
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Trade (Concluded), 

who brings the suit is not the manufacturer or 

selector of the goods, but is merely a vendee of 

them. 

Though no specific objection was taken on 
appeal to the form of the injunction ordered in 
the lower Court, which proceeded oa the erro- 
neous assumption that the goods sold by the 
plaintiff were prepared or ;tuanu factored by him, 
a variation must be introduced into^he terms of 
the injunction, so as to fit in with the facts as 
they actually }«re established. Jawla Prasad 
V. Munna Lai Serowjee, 37 G. 204-5 Ind. 
Gas. 1000. 

Jenkins, c..j., and Wooduoffe, j. 

Befercncc :—(a) (lfl87) 30 L.J. Ch. 504. 

(3) Trade-mark — No system of registration in 
India — Nnglish law to be applied — Assign- 
meni of trade-mark^ how effected — Good- 
will also to he transferred. 

In India there is no system of registration, 
nor is there any provision fur a statutory title 
to a trade-mark ; so the rights of the parties 
must bo dotenninod in accordance with the 
principles of the English Common Law. 

A trade-mark cannot be transferred in gross ; 
that is, no trade-mark can be assigned except 
in connection with the good will of the business 
in which it has boon used, or, in other words 
an assignment of good will must accompany or 
follow the transfer of a trade-mark (n). 

Consequently where a person merely takes 
an assignment of the tnide-inark without an 
as.signinpnt of the goodwill, he acquires no 
title to the trade mark. British American 
Tobacco Co., Ld. v. Maboob Bux. 7 Ind. 
Gas. 279. 

Jenkins, c..j., and Woodroffe, j, ' 

Refenmees : — (a) L.R. 30 Ch I). 454 at 
p. 479; 55 L.J. Ch. 125 ; 54 L.T. 112, relied 
upon. 

Transfer of case. 

(1) I'ransfer of case — Difficult guesiions of 
law — Insufficient ground for transfer. 

The fact that the case will involve difficult 
questions of law is not alone a sufficient ground 
for the transfer of a case. Ma Thaw Y. 
Hokenzie, 8 Ind. Gas. 444. 

PARLETT. J. 

(2) Transfer of case from one city to another 
— Balance of convenience — Sufficient cause. 

An applicatiolb to transfer a . case from one 
city to another should not be granted, where 


Transfer of Mk%^—(C<mcluded) , 
there is no balance of convenience on the side of 
a trial in the other city, nor are there grounds 
to suppose that greater justice would be done 
by a trial there. 

A plaintiff should rfot, without sufficient 
cause, be deprived of the right given hinfi by 
law to select the Court iii which ho will sue 
(a), Bohitram v. Chimunbux Bhowsingha, 
8 Ind. Cas. 449. 

PAHLETT, J. 

References : — (o.) 6 A. GO; 9 C. 980 ; 13 C.L.B. 
182 ; 13 B. 178, approved. 

(.3) District Judge — Remand of Appeal by 
j High Court. Transfer of appeal to Sub- Judge 
j —Legality. See JURISDICTION (GENERAL), 
No. 4, 6 Ind. Cas. 384. 

(4) — of interlocutory application — Jurisdic- 
tion — Notice to opposite party.' See ClV. PRO. 
CODE (1908), No. 24, 8 M.L.T. 374. 

(5) — of decree for execution — Order of trans- 
fer signed by sheristadar as “ by order ” of Dt. 
Judge— Validity. See CiV. PRO. CODE (1882), 
No. 83, 5 Ind. Cas- 155. 

(G) Transfer of suit — High Court — Subordi- 
nate Court— Concurrent jurisdiction. See CiV. 
Pro. Code (1908), No. 22, ll C.L J. 218. 

(7» Jurisdiction of District Judge and As- 
sistant Judge to transfer case. See ClV. PRO. 
CODE (1908), No. 23, 12 Bom. L.R. 354. 

(8) High Court’s power — District Judge doter- 
miniiig question of jurisdiction after High 
Court disposed of application for— Return of 
plaint for presenti^tion to proper Court. See 
Civ. Pro. C.VlDE (1882), No.'^iS, 5 Ind Cas. 
588. 

Transfer of Propertyr.4ot. 

(1) Effect of incorporation of sections of, as 
O. 34 of the C.P.r of 1908. See MORTGAGE 
fGENER.Mi), Nos. 57 and 68, .37 C. 907. 

(1-a) Ss. 2, 108 (/O— Tenant of homestead 
land— Right to cut and appropriate trees. See 
Trees, No. l, 6 Ind. Cas. 79G. 

(2) Ss. 2 (c), 111 (r;), 112 — Applicability of 
Act to leases created prior to the Act. See 
Lease, No. 19, 6 Ind. Cas, 447. 

(3) Ss. 4, i05, 107 — Lease — Agreement to 
lease — Registration Act (III of 1877), S. 17, 
cl, (d)-~Emdence Act (Tof 1872), S. 91 — 
Parol agreement to lease out land for five* 
years — Doctrine of part performance — 
Entry upon land by lessee — Ejectment, 
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Transfer of Property Act-(Co»ttnM«<i). 

The plaintiff sued to eject the defendant, 

alleging that the land was leased for one year. 

It was found that the agreement between the 

parties was that the defendant was to remain ! 

upon the land for five yq^rs on payment of a cer- i 

tain rent. The defendant entered upon the | 

land upon that contract, laid out money and ! 

commenced certhiu' works, 
r 

Held^ that, there being a special definition 
of the word “lease” in the Transfer of Pro^ 
perty Act, section 103, the word “lease” in 
S. 1,07 must be read as speaking of leases as 
defined in section 105, that it did not iiiclud*' 
an agreement to lease, and that, even in the 
ahsenco of a registered lease, the contract is 
valid : , 

//e/d, further, that, :is there was an agree- 
ment to lease and a part performance of that 
agreement by allowing the defendant to enter 
upon the land, it would be inequitable to allow 
the plaintiff to resile from his contract, and to 
turn the defendant out before the expiry of the 
term for which ho had boon taken in. Nanda 
1^1 Ohoae v. Sarat Chandra Banerjl, 5 Tnd. 
Cas. 562. • - 

CHATTERJI, J. 

References : — 21 Ch. I). 9 ; 52 fj J. Oh. 2, 8 
App^Cas. 407 ; 52 L.J Q.B. 737 ; 49 L.T. 303 ; 

31 W.U. 820; 47 J.P. 821, F. ; 2 C.L.J. 343; 1 
C.VV.N. 218; 9 C.W.N, 134, //. • 

(4f S. 6’, clause (n)— Reversionary interest — 
Promissory notes^ release qf — Validity of. 

Chapter 2 of IV of refers to trans- 

fers of property whether moveable or immove- 
able. Hence, tl*c* release of revers-^onary right 
in certain promissory notes is invalid as being 
the transfer of the chance of an Ifoir apparent 
succeeding to proporty*i^vithin the meaning of 
clause {a) of S. 6 of that Act. Hargawan 
Magan v Baijnath Dass, 7 AX .T. 11-4 Ind. 
Cas. 144=32 A. 88. 

STANLEY, C.J., and BANELUP:e, J. 

Reference : — 21 A. 71, Relied on, 

(5) S. 6 (d) — Transfer of riyht to future 
maintenance ^Contract Act (TX of ]H72)^ 
Ss, 16, 19- A — Undue influence — Loan to 
helpless ividow — “ Dominating tlie will of 
the borrower " meaning of, 

A right to future maintenance is not an 
interest in property restricted in its enjoyment 
to the owner personally, within the moaning 
o£ paragraph (d) of S. 6 of the Transfer of 
Property Act. . . • 


Transfer of Property kct--iC<mtiimed). 

Where the amount of maintenance payable' 
is subsequently fixed by agreement or by 
decree, a widow's right to maintcuanoe from 
her late husband's estate is not inalienable. 

Where Rs. 1,600 was lent to a helpless 
widow, whose husband died ten years ago and 
who had. no means for maintenance, to enable 
her to establish her right to maintenance, and 
the interest stipulated was 10 per cent, and 
the priiM ipal and interest were to be repaid in 
a year, and, in default of paym<pit, interest on 
principal and interest at compound rate <at 

I per cent, per month was to be paid with six 
month’s rests : 

Jfeld, that the contract was induced b>' 
undue influence, and the circumstances of the 
case (‘ailed for equitable relief at the bands of 
the Court (b). Ranee Annapurani Nachiar 
y. M. AR. AR. Swamlnathaii Chetty, 0 Itid. 
Cas. 439. 

White, cj.j., and Munro, .i. 

References :--ia) 16 M 429 (434); 6 W.R. 
Ill ; 6 B. 99 (104) ; 7 W.R. 311; 23 W.R. 42?. 
R. and FjpL (b) 28 A. 570 (58.3) ; 4 C.L.J. 1 ; 1 
M.L.T. 205 ; 3 A B. J. 495 ; 9 O.C. 188 ; 8 Bom. 
L.R. 491 ; 10 C.W.N. 819 ; 16 M.L.J. 292 ; 34 
C. 150 ; 4 A.L J. 109 ; 11 C.W.N 249 ; 5 C.L. 
J. 106 ; 17 M.L.J. 43 ; 9 Bom.L.R. 301 ; 2 M. 

L. T. 75 ; 15 A. .352 ; 20 T.A. 127 ; 31 A. 386 ; 
10 C.L.J. 76 ; 0 A.L.J. 707 : 13 i^.W.N. 1069 ; 

II Bora. L.R. 8C1 ; 0 M.L.T. 71 ; 19 M.L.J. 
438; 3 Tnd. Ohs. 385, H. 

(6) S. 6 {e) — Right to sue for damages for 
breach of contract, not assignable. 

A right to sue for damages for broach of con- 
tract is a mere right, to sue with in the meaning 
qf S. 6 («) of the T. P. Act, and so could not 
bo transferred. Gopala Iyer V. Ramasanii 
Sastpigal, 7 M.L.T. 22S = G Ind. C.as. 290. 

Sir Arnold White, c.j., and T^rishna* 

SWAMY IYER, J. 

Reference : — 30 C. 345, F. 

(7) Ss. 10, 12 —Whether repealed by implica- 
tion by Ss. 10 and 11, Bengal Tenancy Act. 
See LEASPI, No. 16, 6 Ind. Cas. 685. 

(7-a) 8. 12. See No. 7, sujfva, 

( 8 ) S. 39 — Hindu widow — Bight of residence 
or maintenance — Alienation of family property 
— Necessity. See HINDU LAW (Mainte- 
nance), No. 4, 12 Bom. L.R. 1075. 

(9) 8. 40— Contribution between purchasers. 
See Mortgage (CbNTRIBOTlON), No. 33 

M. 21L ' ■ v' ‘ 
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Transfer of Property Act--{Co7itinned). | 

(10) S. 41 — Indian Evidence Act {I of 1872), I 

S. ill) -^Estoppel — Transfer of immoveable ! 
property. j 

S. 41 of the Transfer of I'ropcrty Act, 1882, | 
is the statutory qualification and restriction of 
the* general hiw of estoppel contained in S. 1 15 j 
of the Indian Evidence Act, 1872, which is a | 
rule of proof. i 

S. 41 of the Transfer of Property Act, 1882, ‘ 
imposes upon the purchasers of immoveable ■ 
property the duty of exercising reasonable care | 
and diligence. Hoorbai v. Aishabal, 12 Bom. 
Li.R. 457 = 6 Tnd. Cas. 898. | 

BkAMAN, .7. ! 

(11) S, 41— E!>topj>el — Fictitious sale by hits- ; 

band in fa von of wives — Mortgage-deed by . 
wives attested by husband — Vrirate sale ' 
by wires to mortgagee — Subsequent sale • 
in execution of decree against husband — 
Respective rights of the two purchasers — i 
Evidence Jet (1 of 1872), S. 115, : 

One (i executed a sale-deed of his property | 
in favour of his wives. The ladies executed a 
mortgage- deed in respect of the property, which , 
was attested by O and his son. Subsequently | 
the property was sold by the mortgagors to the . 
mortgagee L. After the sale M attached and : 
sold the property in execution of a simple '' 
money decree against the heirs of G, and pur- 
chased it himself and obtained po.sscssiori. The 
plaintiffs, the heirs of the mortgagee purchaser, 
brought this suit for possession. M defended | 
the suit on the ground that the sale by G in 
favour of his wives was fictitious and L there- 
fore acquired no rights under it from the 
wives. 

Held tint it was not open to the person, 
who was the purchaser of the rights of G, to | 
raise the plea against the validity of the sale | 
made by G in favour of his wives, and that the j 
provisions of S. 41, Transfer of Property Act, 
were applicable. Mutsaddl Lai v. Daleep 
Singh, 7 907 -7 Ind. Cas. 442. 

STANLEY, C..I., and GrIFFIN, .7. 

(12) S, 41 — Budhist law -‘Presumption of 
ownership of house built during coverture on 
land belonging to wife alone— 'Soint property i 
— Power of one of parties to marriage to deal j 
with joint property — T.P. Act, S. 41 — 
Bona fide mortgagee without notice for con- 
sideration — Acquiescence, 

A piece of Gavernment land was in the 
possession of the wife many years before her 


Transfer of Property ket— {Continued), 4 
m<&rriago, and alter her marriage she obtained 
a lease of it from Government. A house was 
then built on the l.And amti slie mortgaged it to 
a Ghotty without the cpnsent of her husband 
but for the benefit of her. son. The mortgage 
contained a power of sale. It was proved that 
‘aer husband came to know of the mortgage 
and took no steps to set it aside unti^ after the 
Chetty refused to allow his wife further time 
to pay oil the mortgage-money. He then filed 
thi.s suit. 

Held, that, in the absence of any evidence 
to the contrary, the house must be presumed to 
be the joint property of husband and wife, and 
that the mortgage of house was under the 
circumstances not a mortgage '"with- 

out notice for consideration : that the husband 
must be held to have acquiesced in the mortgage; 
but that, from his consent to th(7 mortgage, no 
presumption could he made that he consented 
to the power of sale. U Po Lon v. Sooliman 
HajI, 8 Tnd Cas. 606. ,, 

KOHINSON, .1. 

Reference : — I L.B.R. 11, F, 

(12*a) S. 4 1"-‘ Reasonable care,’ etc., mean- 
ing of. Sec CIV. Pro. Code (1882), No. 164-n, 
12 Bom, Ti.R. 1044. 

(13) Ss. 41, 43— Mortgagor entitled only to a 
thi rd share - Mortgage of half -share — Mmd- 
gagec having hnowledge — Mortgagor subse- 
quently becoming entitled to a half — Er- 
roneous rejrresentation — Ostensible owner — 
Applicability of S. 43- Iiequisites of S, 42 
- -Difference between Ss. 41 and 43. 

S. 41 requiVes a person, who lias obtained a 
transfer from , the ostensible owner, to have 
done so in good faith and after due enquiry, 
in order to become enlilled to the interest 
purported to bo transfeprod. 

Though, under S. 43, mere belief in, and 
acting upon, the ropl*oscntatiou, may be suffi- 
cient to pass the subsequently acquired interest, 
mere belief would bo insufficient under S. 41. 

The principle of S. 43 is the acting hy the 
transferee on the erroneous representation of 
the transferor (a) . 

The well-known maxim of law to which effect 
is given in S. 41 is interest feeds the estoppel.” 

Pandirl Bangatam y. Karumoory Subba- 
raju, 8 M.L.T. 286. 

BENSON and KRISHNASWAMI AlYAR, JJ. 

References (a) 84 B. 176 (182) ; 7 C.L.J. 
381 (383), Rbl.; 18 M.L.J. 847, R. 
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Transfer of Property kct -‘{Continued). 

(14) S. 43 — Acquisition of larger interest by 
the mortgagor after the date of the mortgage— 
Rights of mortgagee. See MpHTOAOE (Gexk- 

' RAD, No. 7, li Bom. L. R. 143. 

(15) S. 43 — Transfer4)y mother during minor- 
ity of son— Right of reversioner. See Hindu 
Law (Alienation). No. 7, 6 Ind. Cas. 37. 

(15-a) S.*43. See No. 13, supra. 

(16) S. 48. See Benami TuANSAC’TIONS, 
No. 1-u, 7 ind. Cas. ‘218. 

(17) Ss. 5/, JOS {h) — Teiiant's riijht to im- 
^ proveuicnts. 

Per Chief Justice : — In oa^es to which the 
Transfer of Property Act applies, the rights of 
the tenant are defined by S. 108 (h) of that 
enactment, and tlie octeiit of the right, is the 
same in cases not governed by the Act. S. 51 
of the Act does not apply in terms as between 
landlord and tenant. Both under the lliridu 
and the Mahomedan Liw as well as under 
the commiti law' of India, a tenant who erects 
a building on land let to him can only remove 
rtie building and cannot claim compensation in 
eviction (6). * 

Klere knowledge on the part of the plaintiff 
that improvements arc made on his land is not 
ondligh to estop him in a suit for possession. 

If there is no express contract, unle.ss the lessor 

estopped from suing f<ir possession, the lessee 
cannot cl.iim compensation ^^). 

Per Abdur Jiakhn, J . — »Thc doctrine of equit- 
able estoppel has not been or should not be ox- 
touded, as between a landlord and his tenant, 
to a case where’* all that can be alleged against 
the former is that he did not^ interfere and 
merely remained passive, with the knowledge ; 
that the tenant w'aV making improvements ; 
under a mistaken belief that ho had a more 
stable interest in the land ihan that of a tenant 
at will or of a tenant froraiyear to year (r). 

The tenant should know under what terms ■ 
he has been lot into possession, and the law 
lays no duty upon the landlord to remind his 
tenant of his title under which ho holds the I 
land. 

If a tenant, knowing the extent of his inter- ; 
est in the land in bis posseij^iori, chooses to | 
expend money, upon a title which he must j 
know would soon come to an end, that is his 
own folly, and ho cannot ask the owner of the ’ 
land to rocoup him for such expenditure (d). I 
75 


Transfer of Property kei— (Continued). 

Raja Of Yenkatagiri y. Mukku Narasayya, 

8 M.L.T. 258. 

WHITE, C.J., and AJJDUR RAHIAT, J. 

References: — (a) 27 C. 670,^. (6) 27 M. 211 
(221). R- (c) 21 A. 496 ; 17 B. 736 ; 29 C. 871 
(881) ; *29 B. 580, R.; 6 M.H.G.R. 245, doubted- 
(d) 21 A. 496 ; L R. 1 H.L. 171 (1886), R. 

(18) S. 52 — Lis pendens — Suit ** actively pro- 
secuted''* in wrnwi Court, returiied to proper 
Court ^nd decreed by latter on compromise 
— Cii». Pro. Code (Act XI V of 1882) r 
S. 15 — Suit to be instituted in Munsif's 
Court filed in Subordinate Judge's— Decree 
against minors not duly represented, void 
I or voidable — Strangers if may challenge 

I A decree obtained against persons who, though 
minor-*, were not represented by guardians ad 
! litem, stands good against the whole world as a 
I 6nal order of the Court, until set aside at the 
; instance of those persons and at their instance 
; only. It c.innot bo challenged or questioned 
! by third parties. 

The rule of hs 2 >endens will operate in favour 
i of a plaintiff, who at the time of the transfer 
was erroneously prosecuting his suit in a Court, 

I which from defect of jurisdiction was unable to 
I entertain it, and in consequence returned it for 
i presentation to the proper Court, which Court 
; ultimately decreed the suit on the basis of a 
■ lawful compromise, 

• S. 15, Civ. Pro. Code (1882), referred to pro- 
i cclurc only and did not affect the jurisdiction of 
. Courts of higher grade. Tangor Majhi v. 

! JaladhariDeari, 11 C. W. N. 322-5 Ind. Caa. 
691. 

! Chitty and Vincent, jj. 

(19) S 52 —Suits for sale and redemption are 
subject to the rule of Lis pendens — Trans- 
*■ fcj’ce pendente lite ciimiot guestUm the cor- 
redness of the decree. 

Held, tliat a right to iraraoveabhi property 
is directly and specifically in question both in 
a suit for^salo by a mortgagee and in a suit for 
redemption by a mortgagor, and S. 52 of Act 
IV of 1882 applies to both classes of cdscs. 

Held, further, that an alienee of property, 
which is the subject of a suit to which S. 52 of 
Act IV of 1882 applies, cannot question the de- 
cree passed tlyiroiti by showing that it was for 
any reason wrong. Saiyad Zahid AH y. Mub- 
ammat Sadar Begam, 18 O.C. 50 = 5 Ind. Cas. 
800. 

CHAMIER and Evans, J.CS. 

• 

References 10 O C. 314 ; 10 O.C. 306 ; 12 
O.C.'l33, R. • 
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(20) S. {jH — Decree pnsfted upon a compromise. 

Held, that, if the other conditions of the 

section are satisfied, S. 02 of the Transfer 
of Property Act applies to ;i case in which a 
decree is passed upon a coin promise Ra^hu- 
bar Dayal y. Ohasite, 13 O. C. 98^6Ind. Cas. 
750. 

ChAMIER and EVANS, O.J.C. 

ItefercneeHi—tjO.Q 294, Dis. ; .12 M- 439, 
not F>\ J8 C. 1S8, I),\ 8 HJi.R. 474 ; 8 O. 79; 7 
W.R. 133; 2l‘'W.U. 319; 34 I. A. 102; 29 A. 
339, B.; 29 M. 4 28, F, 

(21) pendens Contentious suit^ 
Comjyromise decree— Sate jjending suit — 
Purchaser bound by the decree. 

An honest compromise, incorporated into a 
decree under the provisions of the Code of 
Civil Protodure, is just as efTcciiial for purposes 
of S. 52 of the Transfer of Property Act as a 
decree passed by the Court. 

S transferred a portion of the property which 
formed the subject-matter of a partition suit 
to which she w.is a party. After the transfer, 
S died. Her reversioners were already on the 
record as parties. Subsequently the suit termi- 
nated in a c»3mpromiso decree : lleMt that the 
purchasers from S were l)ound by the com- 
promise decree. Musammat Jhuna Y. Munshl 
Tara Chand, 6 Tnd. Cas. 108. 

Richards and TuDRALii, .u. 

(22) iS. 51? — 'Contentions,^ meaning and scope 
of — Suit to enforce mortgage of immoveable 
property — Consent or compi o^nise decree — 
Contentious suit—JJs pcxnhmii— Applicabi- 
lity after decree nisi and before order abso- 
lute — Lease of waste land, subject of suit — 
Absence of Court's sanction — Incident of' 
jyrudential management — Validity, 

The word “ eontentious ” in S. 52, Transfer 
of Property Act, is used in distinction to 
such non-contentions proceedings as unopposed 
applications for probate. 

A suit to enforce a mortgage lien on immove- 
able property is, in this soii.se, clearly, a con- 
tentious suit, and docs not cease to be so 
because the decree aetually passed in it is the 
result of a compromise, or is consented to by 
the defendant (a). 

The doctrine of lis pendens is applicable also 
to conveyances made between the decree ni.si 
passed in a mortgage siAt and the institution 
of proceedings for. bringing the property to sale. 
The protection given to the plaintiff under 


Transfer of Property- Aot— (Continued). 

S. 52, Transfer of Property Act, extends up to 
the final satisfaction of the conditional deoree, 
since it might be^therwise rendered nugatory 
by the judgment-debtor’s dealing with the 
mortgaged property duripg tac six months grace 
necessarily allowed him by the conditional 
decree, during which time the decree-holder 
cannot apply for a decree absolute (b). 

Although a fresh lease to avoid loss of rent of 
a holding that had been abandoned by a tenant 
might possibly be regarded as an ordinary 
and reasonable incident of interim beneficial 
enjoyment, ” a lease, without the sanction of 
the Court, of waste land with the option of 
cither cultivating or keeping it under grass, is 
not such an incident nor necessary, but an act 
materially curtailing the le.v-i'^r's rights in the 
village which the mortgagoo waj entitled to 
bring to sale intact (c). Dhfraj Singh Y. 
Dinanath, ON.L.R. 140. 

Skinner, a..j.c. 

References : — (n) 29 M.42r) (P.B.),' F,; 12 M. 
4.S9, N.F.; 18 C. 188, Fcpl, ; 27 C. 77, R, (b\ 
29 M. 420 (F.B.), Rel.; 20 A. .349, Concurred 
in ; 22 B 939, R. (c) 15 C.P.L.R. G, D.; 7 M. 
96, R 

(23) S lid Subsequent creditors, whether 
within the meaning of the section — Pre- 
sumption in cl, (2) of the section, whether 
applies to the case of subsequent creditors. 

S. 6.3, cl. (1) of the Transfer of Property Act 
does not restrict the benefit of its provisions to 
the existing creditors alone. 

Subsequent creditors arc also within the 
meaning of the section. 

The presunTption in c. (2) of S. .53 of the 
Transfer of Property .Ant^ippliesalikp to the case 
of subsequent creditors as to that of the existing 
creditors. Thoma*^ Pillai v. Muthurama 
Cherryar, 4 Ind. Cas. 301-7 M. L.T. 28. 

Benson, cj.j., and Sankaran Nair, .t. 

References 6 Bom. Tj.R. *255 ; 23 B. 146 ; 
26 B. 577, R.; 26 E.R. 768 ; 69 E.R. 1036, 
Kcpl. 

(24) S. i>3 ^Fraudulent transfer— Fraud of 
transfetee an essential element — Jnndcquate 
consideration — Presunintion of fraud — 
(hod faith tt and valuable consideration — 
Fraud— Pleading, 

The mere fact that the transferor intended to 
defraud his creditor is not sufficient to bring a 
transfer within the purview of S. 53 of the Act. 
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Transfer of Property Act— (Oontinu'*d\. 

It must bo also proved that the transferee was 
not a transferee in good faith and for valuable 
consideration (a), • c. 

A transfer for co'gsidor.ition fs not void under 
S. 53, even if it gives 'preference to one of the 
creditors of the transferor (61. 

When an^' fraud is imputed, the use of mere 
, general word of fraud or collusion is inellectivo 
(c). 

Tn the absence of any allegation as to fraud 
in the pleadings, it cannot he presumed from 
tho mere fact of inadequacy of consideratii n. 

* Husain Sukhsh v. Hafiz Musahib Khan, 5 

Tnd. Cas. 179. 

K^ramat Husvin, .t. 

References:— (n) *210.825; 1 O.W.N. G66 ; 
25 202, R. (6) 8 A. 178; A.W.N. (1901), 67; 

A.W.N. (1901)^ 64. ic) 15 T. A. 110 ; 15 C. 533 ; 
18 B. U4, R. 

123) S. 53— Cons i leration not a necessary 
test of 6onft /tries— Test of fraudulent transfers, 
^eo RKdlSTRATION ACT (1877). No. 22, 7 
Tnd. Cas. 614^ 

(20) Ss. o.iy Jot ) — FrifiduleiU tr<ins/er of })ro- 
pert If to defeat creditors— Conversion of 
land into cash to defeat creditors— Vciulec 

‘ helpiiKj^vendor to defeat vendor's creditors 
— ‘ Good faith ’ — Burden of proof —Pari of 
consideration applied in discharqc of mort- 
(jatje -Right of vendee to a charge on the 
property sold for the s^iii consider aticn. 

If a vendee of properuy .issists his vendor to 
convert land into cash, to enable tho latter to 

•* i» 

keep It out of the reach of his creditors, tho 
sale is voidable, under S. 53 of tl^q Transfer of 
Property Act, at tho ojjtion of the croditor.s. 

Where, however, a part of the consideration i 
for such sale was paid in discharge of a subsist- j 
ing mortgage on the property sold, the vendee j 
will be allowed a charge on the property to the , 
amount of such consideration, and the sale will 
.not be voidable nh initio («). ' 

It lies on the transferee to prove good faith j 
on his part and consi.'hn-ation (6). Palamalai i 
JSudaliyar v. The South Indian Export Co., 
Ltd.,5 Iiid. Cas. 33^7 M.L.T. 167^20 M.L. ! 
J. 211. , I 

WAIirJS ai)d MILLHU, J.J. ! 

References : — (a) 30 M. 6; IG M.L.J, 427 ; 1 • 
M.L-T. 361, KxpL and D, (6) 5 Bom. L.R. 142, I 
MeL on, * i 


I Tranifer of Property Act— {Continued)., 

(27) S, 5 iSale— Unregistered sale-deed for 
less than Rs. 10() followed by delivery of 

i possession —Subsequent sale-deed registered 
— Title —Priority, ’ 

I A sale by unrogistorod deed of immoveable 
I property, less than Rs. 100 in value, passed a 
good title to tho vendee when it is followed *by 
delivery of possession ; and has priority over a 
I registered sale of later date. Yeda Muppan v. 

Kathan Padayaohi, 5 Tnd. Cas. 57 = 7 M.L.T. 

i 372. 

Bknson, O.C.J., and Sankauan N.AIU, J. 

(28) S. 54 —Sale— Necessity for registration 
or delivery of possession for land worthless 
than Rs, 100 — Compromise. 

Tho terms of a comproinisu affecting land 
worth less than Rs. 100 were reduced to writing, 
but the document was not registered nor was 
possession given : 

Held, that the transaction was not a*‘ sale,’' 
and delivery of possession required by 8. 64 
of the Transfer of Property Act, 1882, was not 
essential to its validity. 

Tho nature of a compromi.sd is that it is an 
acknowledgment of tho existing rights of the 
parties. Delivery of possession is not therefore 
necessary to give effect to it. Krishna Tanhaji 
V. AbaShetti Patil, Jl Bom. D.R. 1336 = 34 
B. 139 = 4 Ind. Gis. 833. 

Chandavaukar and Hk\ton, j.i. 

Reference:—! I. A. 157, F. 

(29) S. 54 -'Sale of land — Registration of deed 
of sale — Delivery of deed —Completion of 
purchase -Nan- jmy meat of consi derat ion 
— llecit il of receipt in sale-d>*(id — Proof of 
non-payment — Estoppel. 

More registration of a deed of sale of land, 

' unaccompanied by delivery of the deed to the 
vendee, does not m.ike the transaction a 
completed one, and does not pass title, if it 
was intended by the parties that the title 
should pass only upon the consideration money 
being paid (a). 

Notwithstanding an admission in a sale-deed 
that the consideration has hoeii received, it is 
open to the vendor to prove that no consider- 
ation has been actually paid or that tho consid- 
eration was d.4ferent from that stated in the sale- 
deed (6). Sree Nath Holdar y. Sree Kanta 
Holdap, 6 Ind. Ca.s. 477. 

Doss, J. 

References: -{a) 2'C.W.N. 207; 27 C. 7; 

4 O.L,.t. .334, relied on, (6) 4i3.W.N. 486; 11 C. 
486; lOC.L.J. 27 ; 2 Ind. Cas. 9fw3, F. 
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(30) S. •'i4 — Delivery oj tangible immoveable 

%nnperty— Property already in vendee's 
2 X>ssession — Necessity for registered docu- j 
rneni. ' : 

Where the vendee is already in possession at ^ 
the date of his purchase, and there can be no 
delivery of possession to him, the requirements 
of S. 64 of the Transfer of T^roporty Act 
are iiot satisfied by an unregistered iijstrumcht, 
even if cho value of the iTriinovoablo property 
is less than onc.hundred rupees ; that is, where 
there is not a delivery, involving a change of 
possession, a registered instrument is necessary. 
Mrinalinl Debt v. Mohima Chandra Moitra, 

G Ind. Cas. 7G3. 

CAUNDIJFF and RICHARDSON, JJ. 

References 34 C. 207 *, 5 G.L.J. 390, F, 

(31) S. 5t — Unregistered sale-deed — Regis- 
tered mortgage bond for consideration money» 
validity of. See CONTRACT ACT, No. 14, 6 
Ind. Cas. 5H1. 

(32) S. 65 — Interpretation — Sale and execu- 
tion ofpro}k‘r conveyance — PurcltaHe money 
nnjKiid— ‘Rights of buyer ami seller. 

It is not permissible to extract a single clause 
of S. 66 and use it without relation to the 
clauses which have preceded it. Each clause i 
seems to a«^nnio that the conditions imposed 
by those preceding it have been satisfied. 

' Although the legal ownership of immoveable 
property may have passed to a buyer by virtue 
of a properly executed deed of conveyance, if 
the purchase money or any part tlioroof j 
remains unpaid, such buyer will not heentitled j 
to a decree for possession of the property sold, | 
except on condition of first paying the purchase j 
money in full ; but the remedy of an unpaid 
vendor who has parted with possession of the s 
property sold, in a case to which the Transfer ' 
of Property Act, 1S82, applies, is to enforce the i 
charge allowed to him by S. 66 (4) (b) of that | 
enactment. Balkrishna y. Shripatsingh, 6 ! 
N.L.fl. p8. I 

ST.VNYON, A.J.C. . 

Iiefeiences:-4 C.P.L.R 92; 5N.L.R. 70; | 
10 M.Ii.J. 624, F.\ 2 B. 647 ; 22 B. 170 ; 23 B. I 
625 ; 11 A. 214 ; 3 A. 77 ; 30 A. 125 ; 8 A. 041 ; i 
•2 A. 711 : 27 M. 28 ; 10 W.R. 124, R.; 30 M. j 
524, Diss. I 

(32-a) iS. oli - I n rchnse- money not paid — j 
Vendee entitled to possession — Vendor's lien | 
for unpaid ptirchase^rnoney. j 

According to t)^o provisions of the Transfer of | 
Property Act, a vendee is entitled to possession 


Transfer of Property Act— (Continued), 
oven though the purchase-money is not paid,, 
and the vendor is entitled to have a statutory 
charge on the prcf^icrty for unpaid purchase' 
money (a ) . , 

It is not open to Couhs of this country to 
introduce and enforce equities modifying the 
provisions of the statute law (b). Yelayutha- 
Ghetty v. Govindasami Naicken, 8 Ind. Cas. 
304. 

White, c.j., and Wallls, j. 

References: ‘-{a) 30 A. 125; A.W.N. (1908), 
38; 5 A.L.J. 90; 11 A. 244, doubted. (6) 80* 
I. A. 238 ; 13 M.L.J. 3S9 ; 5 Bom. L.R. 838; 8 
C.W.N. 41 ; 31 C. 57, R. 

(32-b) S. 56 (1) (/■) — M(yrt()(igee selling under 
poieer of sale — Possession how given — 
Obstructive conduct of tenants d'^es not 

■' >4 

affect possession. 

A mortgagee of land with :in inhabited house- 
thcroon sold the property in virtue of his power 
of sale. The purchaser, after- paying a certain 
sum as earnest money, refused to pay tho- 
balance of the purchase money and claimed 
b^ck what he had paid, because, the tenants of 
the house refused to recognise either party aa 
their landlord and to pav rent. Under the- 
circum.stances the purchaser contended tnat 
the vendor coulij not give him effective posses- 
sion of the property. 

Heldf that the vendor could give effective 
possession of the property. Su liman Ahmed 
Bedat y. Palaneappa Chetty, 8 Ind. Cas. 605. 

Fox, C..T., and Varlett, J. 

(32-c) S. 66 (1). cl. (g)— Contract Act {IX of 
lti72)^ S.*' (}ff — Payment of Oovernment 
revenue by party interested in saving pro- 
jyerty — Prir>ate sale of j^ropeity — Liability^ 
of vendor ributinn. 

^ Where plaintiff, who was interested in saving 
property from sale for non-payment of (lovern- 
ment revenue, piid the revenue and the pro- 
perty was in the meantime sold by the owner, 
the liability of the vendor for payment of 
Government revenue having accrued due before 
the sale : held that the person paying the 
revenue was entitled to be rc-imbur.sed by the 
vendor. Dantaluri RagaYaraJu v. Kanjalurl 
Ramasawmy, Ind. Cas. 435. 

ABDUR Rahim, j, 

(33) S. 55 (2)— Sale -deed— Warranty of title 
— Interest sold whether a stiisisting interest 
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Tranifer of Property Act— (Oon/intttf<2). r Transfer of Property Act— (CoHiinnrd). 

A prior mortgagee brought a suit for sale | with tiu* continuance of charge — Liinita- 

of the mortgaged property without making i tion—Salc—Ve7idor and purchaser, 

puisne mortgagees parties to* the suit. Ho had ! ^ his property to B i^ 1896. and left a 

the property sold^and. purchased it himself. p^^tion of the purchase money with the 
He then brought a Second suit against the I payment to C vijjio held a decree 

ffuisno mortgagees who were three and joint. ; ^ U ^ot pay the money to C.* A- 

Tho suit was compromised, the latter agreeing j therefore, sued to recover the monev from B 


to pay a certain amount, and tho compromise 
was embodied in a decree. One of them, S 
paid his one- third share of tho money and 
recovered possession of a third share of the 
property. Anotheri N paid the other two- 
tkirds and took possession of tho rest of the 
property.* N sold this two-thirds share to P. 
The third puisne mortgagee, B, who was a 
brothw of N, brought a suit against P and 
recovered half the two- thirds share. In a 
suit for recovery of li.ilf the sale price by P 
against N, Imld that, while tho reference 
to tho decree and the compromise in tho sale- 
deed operated to save the vendor from a charge 
of fraud, it was quite msuflieient to relieve tho 
vendor from the /jbligation imposed upon him 
by s. 55, cl. ii. of the Transfer of Property Act. 
Muhammad liirahim v. Nakched Ram, 7 A.L. 
J. 75*2 — () Ind. Uas. 890- 

STANLEV, C.J., and (tUIPFIN, J 

V^-a) S. 55 (2) — Extent of vendor’s liability. 
See VKNDCflt AND PDRCllASKU, No. 0, 8 Ind. 
Cas. 91. * 

(34) S* 55, cl. i (5) — Vendor and purchaser — 
Vendor's hen for unppid\) nr chase momnj — , 
A(ji cement that put chase money should be 
paid by rendec to third parties — Whether i 
vendor can^cnforce the statutory charye, i 

Where the agreement bctweoi^a vendor and | 
a purchaser of property is that the vendee i 
should pay tho purchase money or part thereof i 
to a third person to whom the vendor is indebted, ! 
there is no statutory lien on tho property ; 
which the vendor can cnfcH'cc in default of pay- \ 
merit by the vendee, but only a personal cove- i 
naut, the bre.ich of which must be coinpen- . 
sated in damages. Abdulla Beary v. Mamhali j 
Beary, 6 Ind. Gas. 87 = 7 M.L.T. 376. 

WHITE, C.J., and Krishnaswami Iyer, 

J. 

References . —30 I-A. 238 (244) ; 31 C. 57 ; L. 

R. 11 Eq. 164 ; 7 Eq. 409 ; 4 Ch. D. 662, :i.\ 29 
M. 305, Epxl. ahd D. 

(85) S. 55 (4) (b) — Unpaid purchase nwtiey j 
— Vendor's lien — Money left with vendee 
for payment to decre^holder not inconsistent 


. in 1908 : held that (j|io suit was not barred by 
: limitation^ S. 55 of the Transfer of Property 
; Act, 1882, creates a charge in favour of the 
' vendor tor tho unpaid purchase money. The fact 
that tho money was left with the vendee for tho 
I p.'iyment to C was in no way inconsistent with 
; the continuance of tho lien. Har Ghand Y. 
KUhori Singh, 7 Tnd. Gas. 639. 

I : ARAM AT Husain, j. 

■ /tV/imicc.s-:-A.W.N. (1908), 71; 3 M.L.T. 
374 ; 5 A.L.J. 243 ; .30 A. 172 ; 31 t:. 57 ; 13 M. 

; TjJ. 389; 6 Rom. L.K. 8.38; 8 G.W.N. 41; 

■ 30 T. A. 238 (P.C.). li. 

(36) S. 65. sub-sec. 6, cl. (b) — Scope — Pay- 
ment of money by purchaser —Claim to have 
' sale completed — Refund - Charge — Applica- 
bility of dame. 

I The charge given under S. 55, suh-scc. 6, 
cl. (6) of tho Act, being for money paid, presup- * 
poses tli.it t)io pundiaser has become entitled to 
get back tho money. 

The clause applies to the case of a sale having 
fallen through and the purchaser consc(iuently 
having act [ui red a right to get back the money, 
and does not apply to the case of a plaintiff 
who, h.aviug paid tho money in performance of 
liis contract, claims to hive tho sale completed- 
K Abdul Khadir Muhammad v. P. Mammad, 
8M.L.T. 361. 

'' AHDITR KAHIM and IvHISHNAKWAAJl 
rVRR, J.f. 

(36-a) S. .55 (ft) (b)—Sale wholly invalid — 
Vendee's charge — Whetlwr exists. 

• In a case whore tho sale is wholly invilid, 

S. 55, cl. 6 (6), does not operate so to give 
the vendee a charge upon the property. Muthu 
Oounden v. Chellappa Gounden, 8 M.L.T* 
464. 

MHiliRH and KrtshnasWAMI AIYAR, JJ. 

References : — 29 M. 336, Appr.; 28 B. 466 
(470), Dist. 

(37) Ss. 56 (6) (5). 123— Sale— Gift— Trans- 
fer of property — Consideration in shape of 
services rendered or to be rendered — Grant 
of assessment — RegistraAon Act (III of 
1377 ), S. 17 . 
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The plaintiff sued to recover arrears of assess 
ment. The defendant claimed exemption from 
assessment under two decumonta which released 
him from the payment, and which were passed 
by a prcdecos3or-in-titlo of the plaintiff by way 
of reward for servicest which the defendant had 
rendered or was expected to render him. The 
documents were neither stamped nor registered. 
The lower appellate Court treated the transaction 
as one cf sale and, applying S. 6G (c) (b) of the 
Transfer of l^rcjperty Act, 1882, ordered the 
plaintiff to pay what the Court calculated to be 
the equivalent of purchase-money to the defend- 
ant before he recovered the assessment : 

Held, that the transaction must bo regarded 
as one of gift, not sale ; what was given in gift 
was regarded in Hindu Law as iiibhnnda, 
which is immoveable property ; and there could 
bo no gift of immoveable property except by a 
registered instrument, signed by or on behalf 
of the donoi and attested by at least two 
witnesses. 

(2) That, there having boon no such instru- 
ment in support of the defendant’s title, he 
could not sot up the riglit in answer to plain- 
tiff’s claim. Madhavarao Moreshvar v. 
Kaaibai Dattubhau, 12 Bom. L.R. 9=5 Tnd. 
Cas. 599 = 34 11, 287. 

Chanda VARKAR and Heaton, j.r. 

•(38) S. 55' — Mortgage — Attestation — Co exe- 
cutant if may attest, execution by others — 
Evidence Act (I of I87ii), Ss. 6<S, 6U, 70, 

A mortgage bond executed by several persons 
w^as sought to bo proved by the evidence of one 
of the executants who was also the scribe of 
the document. 

Held, that a party executing a document, , 
required by law to bo attested, cannot be an 
attesting witness thereof, and l^is evidence, 
even if he was present at and witnessed the 
execution of it by others, cannot bo accept- 
ed as that of an attesting witness in regard to 
such execution (n). 

Qiuere : — Whether admission of execution by 
a party is not receivable in proof of execution 
of such document by himself. Peary Mohan 
Haiti Y. Sreenath Chandra Haiti, 11 C.W.N. 
1016. 

Doss, J. 

References :—[a) 7 C.W.N. 386 (1903), D.; 2 
Robertson 315 at p. 317 (1860) ; L.R. 8 Q.B.D. 
Ill (1882) ; 1 Ad. and Ell. 3 at p, 23 (1834) ; 
9 M. and W. 401 (1842) ; and L.R. 7 Q.B.D. 
516 (1881), r)^lied on. 


Tranif^r of Property ket^iContimied), 

(39) Ss. 6S id), 67—M(yrtgage-deed8, construc- 
tion of— Usufructuary mortgage sale of 
property^ * 

A usufructuary mortga<{e cejntained a provision 
that, after tho expiry of 'a certain term (fixed 
in the deed), the mortgagee should have power 
'co institute a suit and realise the money by 
public or private sale of the property imcntioned 
in tho document and of other moveable and im- 
moveable property belonging to the mortgagors : 

Held, that the mortgage was not purely a 
usufructuary mortgage as defined in S. 58 Id) 
of the Transfer of Property Act, 1882, and that, 
by virtue of the provisions contained in the 
deed, the mortgagee could obtain a decree for 
sale of the mortgaged property. Salamat-ui- 
lah V. Partab Singh, 6 Ind. Cas. 795. 
Stanley, c..j., and Griffin .r. 

(39-a) S. 69 — Essentials of attesta 1 1 o n — 
Position of scribe. See ATTESTATION, No. 4- a, 
6 N.L.R. 152. 

(40) S. GO— Agra Tenancy Act 190*^), 

Ss. 11, 18, 20 -’Fixed-rate tenant — Mortgage 
— Covenant that the mortgagee will reinaiw 
always in iwssession of property after 
redemption — Clog on redemption 

8. 18 of the Agra Tenancy Act, 1901, relates 
to the right of occupancy referred to in S. 11 of 
the Act, and does not apply to the case or a 
tenant at fixed rates whose interests are under 
S. 20 heritable and transferable. 

A stipulation in tho mortgage-deed, by 
which, on payment of the principal, interest 
and costs, the mortgagor is not to recover pos- 
session, but is bound to allow the mortgagee to 
continue in possossioVi apparenl^v in perpetuity 
upon payment of a fixed rent, prevents the 
mortgagor froiA getting tho property unfettered, 
and is thus a clog on cquiitj^r of redemption. Sheo 
Singh V. Birbahadur Singh, 6 Ind. Cas. 707. 
BANERJI, j. 

^ References A.C. 253 ; 88 L.T. 633; 

51 W.R. 636 ; 72 L.J.K.B. 471 ; 9 B. 624, F.\ 
22 A. 238, D. 

(40-a) S. 60 — Right of private purchaser to 
redeem his own share. Sec MORTGAGE 
(General), No. 60, 8 M.L.T. 409. 

(41) 8. 64 (a) — Mortgage of joint property — 
Mortgagor becoming entitled to some other 
property at partition — Effect. See MORT- 
GAGE (GENERA^), No. 29, 20 M.L. J. 393. 

(42) Ss. 6*5, 66(6) — Usufructuary mortgage — 
Right to sue for mortgage-money — Mortgagee 
deprived of security in consequence of 

wrongful defaul^ *’ of mortgagor. 
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A bireach of any of the obligations imposed on 
the mortgagor by S. 65 of the Act amounts 
to a ** wrongful default” within the meaning 
of cl. (6) of S. 6^ and entitles the mort- 
gagee to sue for the rocAvory of his money in). 

Therefore, where the mortgagor fails to dis- 
close the existence of a prior encumbrance, 
clause (5) o| section G8 applies. Bhola Nath 
• Jana v. Kara Mohan Jana. 7 Ind. Oas 
251. 

CAUNDIJPF and RICHARDSON, JJ. 
Reference : —(a) 25 VV.R., relied upon. 

^ fia) (S'. ()(j — Destruction of mort<jnged pro- 
perty— Demand for ndditioiinl security — 
Reasonable time — Limitation. 

VVheiti ibe mortgaged property was wholly 
nubinerged, and the mortgagee, after demand- 
ing addiiioual security to which the mortgagor 
paid no heed, nmited Cor more than six years to 
bring his suit for the recovery of the mortgage 
money, held that the delay, under the oircuni- 
stances, was not reasonable, and the suit was 
timo-barred, • 

Kemble : A period of six months would be a 
liberal allowancie, in a case like the present, to 
enable the mortgagors to comply with the 
requests of the plaintiil. BhawanI Singh v. 
Jang Bahadur Singh, 7 A.L J- 391=6 Ind. 
Cas.*.669. ^ 

Griffin and Tudhald, 

( M) S. 67 — Usufructuary mortgage - The 
vwrtgage money payable after a given 
number of years —Order for sale. 

Un the 2Gth of October, 1893, the defendant 
executed in favour of plaintiR a usufructuary 
mortgage, whicu^rovided that the %nonoy bor- 
rowed was rep<iyablo in two years from its date. 
In L907, the plaintiff sued to recover the mort- 
gage debt by sale of tWi mortgaged property. 
'The lower Courts held that, as the mortgage 
was usufructuiry, no order for sale could bo 
passed : « ^ 

HekU that the mortgage was not a purely 
usufructuary mortgage, butwas one in which 
the mortgage money had become payable by 
the mortgagor, and, therefore, in the abseiieo 
of a contract to the contrary, the mortgagee 
had the right, under S. G7 of the Transfer of 
Property Act, 1882. to an order that the pro- 
perty bo sold (n) . Datrambhftt Rambhat y. 
Krishoabhat Govindbhat, l2 Bom. L.R. 
491 =34 B. 462 = '? Ind. Gas. 44G. 

SCOTT, C.J., and BATCHELOR, J. 
References: — 7 Bom. 425; 10 Bom. L.R. 
616, Expl. 


Transfer of Property ket ^(Continued), 

(44-o) S. 67. See No. 89, supra. 

(45) Ss. 67, 99. Attachment of mortgaged 
property in execution, of moncy^^decroe by mort- 
gagee— Right to sue for sale in satisfaction of 
this claim and of any other ^ilaim under t^p 
mortgage. Sec MORTCAGE (GENERAL),. 

' No. 15, 6 N.L.R. 20. 

( 46 ) S. 68. See MORTGAGE (GENERAL)^ 
No. 46. i37*P.VV.R. 1910. 

(47) S. 68 (n) —Cove nan t t^p compensate 
inortg.igee— Dispossession of mortgagee — Lia- 
bility of mortgagoi. See IMOUTOAGE (GENE- 
RALI, No. 33, 6 Ind. Cas. 838. 

(47-n) S. 68 {b). See No. 42, supra. 

(481 S. 6i, els. (b) and {c) --Mortgage with 

. possession — Defaull of mortgagor — Vosses- 
SLon lost by mortgagee — Risk to title of 
mortgagee — flight co sue mortgagor for 
mortgage money. 

Uy the original owner of a property, executed 
a pannyone and purankadam in favour of M'a 
faiiher. In 1891, M purchased the property 
from U subject to prior encumbrances. One A 
got H money decree against U and also obtained 
a declaration that the sale in M’s favour was- 
invalid, and that he was entitled to execute his 
decree against U, subject to prior encumbrances 
only. 

In 1890 A purchased tlio property in private 
sale and instituted in 1898 a suit fur redeeming 
the pannyone and purankadam. The suit was 
dismissed but wa.s decreed on appeal by the first 
appellate Court. Pending the first appeal, M 
and the other heirs of M’s father executed in 
1899 a usufructuary mortgage in favour of 
tile plaintiffs in the present suit. M filed a 
second appeal to the High Court. A executed 
the decree of^the first appellate Court and, 
pending second appeal purchased the property 
injBxecution and continued in possession. 

Held, that, under the circumstances,* so far 
as regards the suit for redemption, plaintiff's 
mortgagors did all that could be done to resist 
A's getting possession^ and that there was no 
default oil their part within cl. (6) of S. 68, 
nor did they fail to secure possession to tbc 
mortgagees under cl. (c) of that section. 

The fact that A took possession under the 
redemption decree of (^he finst appellate Court 
and that there was a temporary suspension of 
the mortgagees' possession doe*3 not bring the 
case within cl. (c) of S. 68. 
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Transfer of Property Act — (Continued), 

Held, also, that the mortgagors were under 
an obligation to discharge the decree for which 
the property way held liable in the declaration 
suit brought by A, and that, as the property 
wtt-H sold in discharge of that decree, the mort- 
gajgors had clearly committed default within 
8. 6H, cl. (c), and that their heirs were liable 
to the extent of the as'sqts of the mortgagors 
in their hands. K. Y. Kunhiraman Menon v* 
M.T. Avuthala Kutti, 8 M.L.T. 223-7 Tnd. 
Caa. 173. • 

l^ENSON and KllISHNASWAMI AlYAR, .JJ. 

(49) S, 7.7- I*ntni created and reffistered after 
mortgage of ‘levenue-pniiinq entate — Art XI 
of Sh U — Hecree on mortgage 

against proprietor and piitnidar — Sale of 
estate for arrears (f irrenue — Transfer of 
lien to snle-jn’oeeeds if lelievespnim interest 
from liability to sale. 

The proprietor of a re venue- paying e-^tate 
oxecutod mortgages in favour of A and subse- 
quently granted a putni to H who had it reg- 
istered under 8. 40 of Act IK of Is.*)*). The 
mortgagee. A, obtained a decree on his mort- 
gages in a suit in which the piitnidar H was 
made a party. After the decr'»e the estate 
was sold for arrears of re\ejnie subjtust to the 
encumbrance of the juitni. The mortgagee 
withdrew the surplus .sale proceed.^ in part sa- 
tisfaction of his decree, ind for the unsatisfied 
balance applied for sale of the putni interest. 

Ifeld, that S. 73 of the 'I’ransfer of JToperty 
Act, by providing that the mortg ige-lien is to 
bo transferred to the surplus sale-proceeds, did 
not relieve the ^)///«? from liability to sale in 
satisfaction of the mortgage-decree. 

A mortgagee is not hound, upon receipt of 
notice of an application for registration of an 
incumbrance under 8. 41 of Act XI of 1859, 
<iO oppose such application. 

Qtuere : Whether such opposition by \a 
mortgagee would boa suflicient ground for the 
rejection of the application by the revenue 
officer. Susilabala Dasi v. Dinabandhu Nandi, 
14 C.W.N. 186 = 5 Ind. Gas- 70. 

Brett and Shaufuddtn, t.t. 

References 6 C. 142 ; 20 C. 211 ; 27 C. 181, 
oons* 

(60) Ss. 74, 86. Sec MORTGAGE UtENERAL), 
No. 23, 11 G.L.J. 551. 

(51) S. 76. 8ce CO-SllAKERS, No. 8, 7 Ind. 
Cas. 772. 


I Transfer of Property Act — (Continued), 

(52) S. 76 (A ) — Liability of mortgagee in 
' possession. , 


; Under S. 76 (h) of the Act, whore a mortgagee 
in pos.scssion cultivates* the^ mortgaged land or 
part of it, he may be charged the net proRts of 
his cultivation or a fair occupation rent as 
! under the circumstances of the case may seem 
I just. Dadnu v. Soinnath, 6 N 100. 

Skinner, a j.c. 

References W.R. 241; 6 C. 377; 12 B 
II.C. 88, D, 

(53) Ss. 76. S.3. See MORTGAGE (REDEMP- 
TION). No. 11, 5 Ind. Cas. 520. ► 


' (51) S. 77 — rsufrnctuary mortgagee — Lia- 

bility to account — Act XX VTJl of 1865, S. 4 
j - Recent to he appi operated in lieu of 

j interest only. 

j In the ahsoiice of an oxpfe.ss stipulation 
1 therefor, a usufruct nary martgagoo is not liable 
I to rcMuler account tr) the representatives of the 
! mortgagor in an action for redc*mpti,on. 

The fact that the rents of tlic property are to 
! be appropriated in lieu of a portion of the lA- 
■ tere.st only cannot alter the usufructuary char- 
acter of the mortgage. Shafi-un-nisBa v. 
Fazalrab, 7 A.L.J. 787 7 Ind. 0.i.s. 293. 

I 

KNOX and KarAMAT HlJSAlN, .hi. ^ 

I i54-a) S. 7S — Registration — Vosse.ssion of 
title-deeds -Choss negligence, 

> The same importance does not attach to the 
; possession of the title-deeds in the Mnfussil as 
i in the city of Madras, and facility in inspecting 
• the registry provided by the Registration Law 
' should be t;,».ken in^o accouiit^in determining 
j whether there was gross negligence in the prior 
' incumbrance 1*. P. L. B. A. R. S. Chettiappa 
Ghettiar v. N. PeriaBa,fg*i Thevan, 7 Ind. Cas. 
810. 


BENSON and "RISllNASWAMl AIYAR, 4J. 


References :Sl 7; 3 M.L.T. 87 ; 17 M. 

L.J. 490, R. 

(65) S. 83 — Deposit 2 )aid to mortgagee — 
! Balance promised- Whether a Hill 

I discharge. 

I Some money was deposited under S. 83, 
j Transfer of Property Act, for payment to a 
I mortgagee. On objections being rai.sed by the 
; mortgagee as to the insufficiency of the amount, 

' the mortgagor agreed to pay the balance which 
I was found duo tc him. At the request of the 
' pleader for the mortgagors, the Court paid the 
' money deposited to the mortgagees and endors- 
I cd payment on its back and returned the deed 
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Transfer of Property Kei --{Continued), 
to tho^mortgagces. Held that tho inortgagcos 
did not take the money in full discharge of the 
mortgiigo as provided by S. 88, Transfer of 
Property Act. ifprdial Y. Pirthi Singh, 7 A. 

L. J. 65. 

STANLiBY, C .1., and BANNERJI, J. ^ 
(55>a) S. 83. See No. 58, siipru, 

(55-b) Ss. 83, 84 — Order directing distribu- 
tion of sale proceeds betweeu several mortga- 
gees — Appeal — Interest to run till date of 
cotillrmaLion. See MOHTdAOK (OENEUAIJ, 
J^o. 52, 8 Ind. Cas. 1. 

(50) iS. — Tendvr by ntoritjnyor — Refusal 
by inoriyaycti — SubsKjucnt inability to pay 
by inortijagor '-liut no demami by nwrU 
yayee — InUwest, whether will run — Ten- 
der,'* inenniny of. 

The moAgagnr tenderod the mortgage 
amount, but the mortgagee refused to accept 
the same. Siibsetjuoiitly tho iiioitgag<jr bo- 
caiiie uiTiiblo to pay, but the mortgagee did not 
make any demand . 

‘ Held, that, under S. 84 of the 'rriiu.sfei* of 
Property Act, interest ceases from the date of 
tendcjr — Tho word “ tender ” does not in itself 
imply that the tenderer must always be ready 
pay tho money — The mortgagee, not having 
inadc au> subsequent demand, was not entitled 
to interest from the date of the tender. Yela- 
yuda Naick v. Hydcr Husain Khan, G M L. 
T. 2G‘2 = 8 Ind. Cas. 720-= lU M.L.J. G48--33 

M. 100. , * 

Henson and Sankaran Naik, jj. 

(5G-rt) S. 8®. SeoNo.Vj5-a, ^ipra. 

(57) 3. 65 — Suit upon mortgage — Joinder 
of parties as defendants— Jlindu Law — „ 
Father represASts his scats in a suit on 
mortgage against him, 

Tho rule enacted by S. 85 of the Tr*ansfcr of 
Property Act is that al]«pcrsotis, having aivii^- 
tere.st in the property comprised in a mortgage, 
must be joined as parties to any suit, under 
Chapter IV of the Act, relating to such mort- 
gage, provided that the plaiiitill has notice of 
such interest ; but this rule docs not intorfero 
with the rule of Hindu Law, that it is open to 
a father or the manager in a Hindu family to 
represent subject to certain conditions, his 
sons or other members, in a*suit brought upon 
a mortgage against him. Ramakrithiia Nara- 
yan Sindhe y. Yinayak Narayan Saswadkar, 
12 Bom. L.R. 219 = 5 Ind. Cas. 967. 

CHANDAVAHKAR and KNIQHT, JJ. 

76 
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(58) S, 6’5 — Mortgage — Sale ujHm a mortgage 
— Mortgage ejcectUed by managers of a 
joint Hindu family — Mortgage executed to 
liquidate ancestral debt and marriage ex- 
penses of a co-parcener — Suit upon the 
mortgage against the manager alone -fh^ 
adult co-parcener no party to mortgagS or 
suit -llis interest pas.ses under the sale — 
Pai ty to a suit — Practice, 

Tlie managers of a joint Hindu family passed 
a deed of mortgage for an ancestral debt and 
for cash advanced for tho marriage of a co- 
parcener (defendant No. 2). In a suit brought 
oil the mortgage against the managers, a decree 
for sale of the mortgaged property was passed, 
.uid it the Court sale the property was sold. 
Thf defendant No. 2, who wa.s an adult co- 
parcener, was not a party cither to tho mort- 
gage-deed or to the suit and execution proceed- 
ings. Ho claimed that his share in tho family 
property did nut p.iss under the mortgage or 
under the sale : 

Held, (1) that by reason merely of tho provi- 
sions of S. 85 of the Transfer of Property .\ct, 
1882, it could not be held that no interest 
passed upon a sale under a mortgage-deed except 
that of piii’sons made parlies to the suit (a). 

(2) That, oven apart from S. 85 of the Trans- 
fer of Property Act, 1882, the sale under the 
mortgage in (luostion was binding upon all the 
co-parccnors (5). Chiinna Sadashiv Y. Sada 
Barka, 12 Bom. L.R. 811. 

SC.’OTT, C.J., and liAT(;HKHOK, J. 

liefercnces : —(a) (18‘J8) 21 Mad. 222 ; (1902) 
25 All. 234, F. [b) (1887) 14 l.A. 187, F. 

(59) S. 85 — Mortgage of family property by 
managing member- --Decree for sale -Suit by 
sou and other members to recover tlie family 
property. See lllNOU LAW (JOINT P\\MlTiY), 
No. 8, 7 A.L.J. 945. 

(59-r/) 8. 85. See No. 50, sujwn, 

(GO) S. 80 — Application for order ^absolute of 
decreo nisi -Application for execution— In- 
tervention of objections subsequently proved 
to be groundless —Continuation or revival 
of previous application — Limitation Act, 
{XVof JN77), Sch. II, Art, 17H— Limita- 
tion Act ( IX of 1908), Art, 181, whether 
governs application for order absolute under 
(), XXXIV, r, 3 of Civil Procedure Code 
(Act V of 1908)*, 

Under the law, aa it st8od before the Civil 
Procedure Code cf 1908 and the YAmitation Act 
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Transfer of Property Act— (Continued), 
of 1008 camo into operation, there was no rule 
of limitation applicable to an application for 
order abHolute, of a decree nisi made under 
S. 80 of the Transfer of Property Act {n), 

application tw execution of a decree may 
bo treated as in continuation or for revival of 
a previous application, similar in scope and 
character, the consideratior of which has been 
interrupted by the intervention of c bjoctions 
and claims siibsoqueiitly proved to bo ground- 
less, or has boon wuspfinded by reason of an in- 
junction or like obstruction (6). 

Art. 178 of the Jjiniitation Act of 1877 did 
not apply to applications beyond the scope of 
the Civil Procedure Code, but it does nut follow 
that that articlu, or the corresponding article 
of the Ijiinitatioii Act of applies to all 

applications made in the course of a suit. 

Art. ISi of the Limitation Act of 1908 docs 
not govern an application for order absolute 
under O. XXXI r. H of the Code of 1908. 

A decree nisi in a mortgage suit was made on 
March 80, 1904, for foreclosure, and there was 
also a decree made for costs against the mort- 
•gagocin favour of the daughters of the mort- 
gagor who were ni.ulo parties to the suit. An 
appeal from the decree was withdrawn on March 
5, 1907. On September 9, 1903, an application 
Wits made for order absolute for foreclosure by 
M, the decree-holder. On September 19, 1908, 
A objected that the decree nisi had been pur- 
chased by her at oxccution .sale for costs of the 
daughters of the mortgagor on August 11, 1908, 
which was confirmed on November 4, 1908, 
and she alone was competent to execute the 
decree nisi. M then applied on December 23, 
1908, for reversal of the sale. A, in the mean- 
while, applied for execution of the decree, and 
the Court on December 19, 1908, dismissed the 
appl ication of M for decree absolute. On July 
7, 1909, the sale was set aside, and the applica-^ 
tion of A f(?r order absolute was dismissed. On 
the next day, that is. on July 8, 1909, M applied 
for order absolute, but no order was passed on 
that application. A appealed from the order 
setting aside the sale, and the appeal was dis- 
missed on February 2, 1010. On February 10, 
M again applied that her application of July 8 
might bo taken into consideration and order 
absolute may bo made. The judgment-debtor 
objected that it was barred* by limitation : 

Held, that the applications of July 8, 1909, 
and February < 10, 1910. should be treated in 


T<*anBf6r of Property kei--{Contintted). 
substance as applications for revival or con- 
tinuation of the original application for order 
absolute made on September 9, 1908, and that, 
even if either of those two^applications be treated 
as an independent application, it is not barred 
by limitation, as Art. 181 of the Limitation 
Act of 1908 dues not govern applications in 
pending suits by which the Court is envited to 
make the final decree. Madhab Moni Dasl v. 
Pamela Lambart, 6 Ind. Gas. 537=12 G.L.J. 
328. 

MOOKKRJEK and CARNDUFF, JJ. 

u 

Heferennes :—{a) 2!2 C. 921 ; 6 C.L.J. 119 ; 34 
C. 072 : 11 C.VV.N. 674, f. (b) 1 C.L.J. 381; 
32 T.A. 102 ; 27 A. 334 : 15 RUj-J. 25^ ; 9 
C.W.N. 601 ; 2 397 ; 7 IJom. L.R. 433 ; 

23 C. 437 : 24 B. 315 ; 18 A. 482, R 

(60-a) S. 8G — Rate of interest rallowabic up 
to date of payincMib. See ^lORTG VGR (GENE- 
RAL), No. 51, 8 M.L.T. 387. 

(Gl) S. 87 — Tijnc fixed for pay mem* — Mort- 
gagor's right to redeem after expiration of 
time but before order absolute, 

A mortgagor can redeem the mortgaged pro- 
perty at any time before the decree for fore- 
closure is made ab.soluto (n). Pardas Singh 
Y. Dwarka Singh, 7 Ind. Gas. 50^7 A.L.J. 
963. ' 

Stanley, g.j., and Griffin, j. 

References:— {a) „1G C. 216; 21 C. 818 at 
p. 824 ; 27 C. 705 ; 22 M. 133 ; 20 A. 440 and 25 
A. 231, R.; 19 A. 180, not F. 

(G2) 87 ^Mnd 69, AiiplicaRon under — 

Application for execution or in execution 
of a decree-^ (Jivil Procedure Code, S. 268, 
applicability of, »•. 

Held, that an application under Ss. 87 or 89 
of the Transfer of Pr».,p 0 rty Act is an applica- 
tion, for an execution orfin execution of a decree, 
and, consequently S. 2.58 of the Civil Procedure 
Code applies to proceedings held under the 
application. Mussammat Sheorani y. Chan- 
darpal. 13 O.G. 13.. 

CHAMIER, J. 

(63) S, 88 — Mortgage — Decree for sale — 
Father representing sons —Registration — 
Notice- ' 

The father in a joint Hindu family consisting 
of himself and his son executed a mortgage of 
some family property. At a partition between 
the father and son, the latter acquired a share 
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Tranifer of Property Aet — {Continued). 
in the mortgaged property. The deed of parti- 
tion was registered. Subsequcnly, the mort- 
gagee sued the father alon^ on the mortgage 
and in execution of ,the decree which he 
obtained, the mortgaged property was sold. 
The son then sued for a declaration that his 
share in the property was not affected by the* 
decree or tjic sale thereunder. 

Held, (1) that the right, title and interest 
of the son in the property passed by the sale in 
exeoutiou of the decree in which he was sufli- 
ciontly represented by his father (a). 

, (2) That the registration of the deed of 

partition did not operate as notice to the mort- 
gagee of the son’s right m the property. 

Registration iiotico to all siioscquent 
purchasers or incumbrancers of the same 
property. Tlje doctrine, however, cannot be 
extended to others besides subsequent purcha- 
sers or iuenmbranoors. 

A persop acquiring a title to or interest in 
immoveable property should, before acquiring, 
investigate the title and inquire whether it is 
in any way burdened, or else he acquires the 
title or interest subject to the existing burdens 
ou the property. That makes it incumbent 
upon him to search iu the registry. No duty, 
however, ig laid by law on a person, who ha.s 
acquired a title or interest Jn property, to 
search for subsequent titles or interests. 
Tatyarao Yenktrao Vase y. Puttappa Kot- 
rappa,*12 Bom. L.U. !)40, • 

Chanbavahkak, ,j. 

licference Bom, IJT.R. 211^ iiJ. j 

(64 j S. —Applicability of S. 257-A, C.P.C. | 
(1882). See Limitation ACT (i877). No. ii7, i 
7 A.L.J. iiul. •• I 

165) S. 8y — Not iu conflict with S. 2U1, C.P.C. 
(1882). See CiV. PkO. CODE (1882) No. 146, 

6 Ind. Cas. 813. ^ ^ 

(66-n) S. 8y. See No. 62, supra. 

(66) Ss. 89, 101— S. 291, C.P.C. (1882), not 
in conflict with S. 89, Tr. P. Act. See CiV. 
PRO. CODE (1882), No. 142, 14 C.W.N. 1019. 

(67) S. 00 — Execution of decree — Decree 

against assets tn hands of mortgagor's sons 
— Mitakshara Law — Property coming by 
survivorship, if assets* • j 

A mortgage was executed by a Hindu father j 
governed by the Mitakshara law. In a mort- j 
gage suit against his sons, the mortgagee ap- 
plied for a decree under S, 90 of the Transfer of 


Tranifer of Property kei^iContinued). 
Property Act, and a decree was made against. 
“ the assets of the mortgagor which might be 
in the hands of his sons. * 

Held, that property, whicli is not the self- 
acquired property of the sou^ but has come to 
them by survivorship, is liable to satisfy tlie 
debt, and that the decree may bo executed 
against such property. Ramlal Singh v. Maha- 
rajah Pa|wati Bejoy Pati Gajapati, 5 Ind. 
Cas. 146-^11 C.L.J.362. 

HARIXGTON and CHATTJSKJKE, JJ. 

References : — 34 C. 642; 11 C.W.N. 693; 5 
G.L.J. 491 ; 2 M.L.T. 207 (P.B.), relied upon. 

(68) S.OO—MurUjnge.'—SuU forsaleofmort- 
fj i(ied property— Personal remedy agninst 
mortgagor or his other property in the event 
of the mortgaged property iwt realising 
sufficient amount —CtvU Procedure Code 
{Act XIV oj 1882), Ss. 13, 50— Allegations 
to be set out in the plaint. 

The plaintiff sued on the 18th April, 1899, to 
recover Rs. 1,999 on a mortgage dated the I8th 
April, 1877, by sale of the mortgaged property, 
and balance if any from the remaining un- 
I hypothci-ated property of the defendant. The , 
1 dorrcfi passed was against the mortgaged pro- 
j perty alone. The amount realised by the sale of 
! the mortgaged property having boon insufficient 
! to satisfy the decree, the plaintiff applied under 
! S. 90 of the Transfer of Property Act for a fur- 
I ther decree against the other property of the 
mortgagor. TTio first Court found that the 
claim for personal decree w.is time- barred. 
Before the lower appellate Court it was con- 
tended that the mortgagors had paid Rs. 200 
as interest which avoided the bar of limitation, 
and that the plaintiff should have been allowed 
to adduce proof. The Court negatived the 
contentions on the ground that they were not 
mentioned in the original plaint. On second 
^ippcal ; 

Held, (1) that the mortgage insult being of 
the year 1877, and the suit of the year 1899, 
the plaintiff’s right tn a personal decree against 
the mortgagor was time-barred, the plaintiff 
having failed to show in the plaint the ground 
on which extffnplion from the law of limitation 
wa.s claimed. 

(2) That the plaintiff could not be allowed 
at a very late stage of the suit, to bring for- 
ward, for the first time, allegations which it 
was necessary to prove in arder to show that 
he was entitled to a further decruo against the* 
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'Transfer of Property Act — (Continued)^ 
def(3ndant personally. Oulam HusBein Tya- 
balH V. Mahamadally Ibrahim]!, 12 Bom. L. 
R. 531. 

Scott, c.j.^and Batchelor, j. 

Jfi9) S. VO—''W)efendant.y meaning of — 

, Defendants benefited hij mortgage^- Personal 
liability. 

S. 90 of the Transfer of Property Aefc con- 
templates a supplementary decree sigainst the 
mortgagor alone, or his representatives, if he is 
dead. The word “ defendant ” in the section 
moiiiis the mortgagor defendant. 

S purchased a certain property iti her own 
name and, not being able to pay the considera- 
tion money in cash, executed a mortgage of the 
purchased property in favour of the vendors, 
whose assignee brought this suit against S and 
the defendants on the ground of their having 
been benefited by the mortgage, as the property 
was purchased for the joint family of which 
they were members and in which they lived 
under the guardianship of S. A joint decree 
was passed against all the defendants ; the pro- 
perty was sold hut the proceeds were insuffi- 
cient to satisfy the decree. In the meantime 
•• S died and the decree-holder applied for a decree 
Against the defendants under S. 90 of the 
Transfer of F*roperty Act : held that no decree 
could be made against.tho defendants under the 
s(?ction as they wore not the mortgagors in the 
scn.se of being executants of the mortgage-deed 
and it was not shown that they got any assets 
from S HO as to attract upon themselves the 
liability of S ; that the meaning of the mort- 
gage-deciee which was passed ag.iinst them on 
the ground of benefit meant only that the 
mortgaged property was liable to sale, and that 
the personal liability must be made out on the 
terms of the mortg.igc bond. Ramoo Singh y. 
Miterjit Mahton, 7 Ind. Gas. 7H4. 

Chatter.! EE and Richardson, jj, 

Hcft'rcnces:—'1?S A. 439 ; A.W.N. (1901), 131; 
20 A. 507; A.W.N. (1901). 73; 1 A.D.J. 250 ; 
13C.W.N. 138 ; 1 Ind. Cas. 442 ; 9 C.U.J. 35 ; 
34 C. 042 ; 11 C.W.N. 593 ; 5 C.L.J. 491 ; 2 
M.Ij.T. 207 (F.B.), li. 

170) S. 90 — Moi'tgagc decree —Proceeds of the 
sale of mortgaged property — Appropriation 
— Costs — Pi'incipal and interest. 

There is no rule that the proceeds of the 
mortgaged property sold under a decree for s.ale 
.shall ho applied inotho first pI.aco tov/ards the 
principal and interest, and shall bo applied 


Transfer of Property Act — (Cimiinued). 

' towards the payment of costs only after the 
I satisfaction of the principal and interest. Jaa- 
' want Rai y. Sadig Ali, 8 Ind. Gas. 32. 

CH.AMIER, .1. f 

j References .—23 A. 439, F.\ 20 A. 523, D. 

* f71) Ss, 92, 93- Usufructuary mortgage — 

Extension of time for payment qfter decree 
— Good cause— Foreclosure. 

, Whore a decree is passed for the redemption 
of lands held in usufructuary mortgage and a 
date fixed for redemption, and the mortgagors 
! apply for extension of time for payment on thw 
I grounds of poverty and the difficulty *of raising 
. money during the pendency of an appeal by the 
I mortgagees, they are entitled to an extension 
1 of time if they .show good cans.'. 

In deciding whether good cause toroytension 
I of time has been shown, all the Circumstances 
of the case must be looked at. Thus, where the 
mortgagor tendered the mortg.ige- money to the 
iiiortgagco prior to suit, which was in«,tituted in 
consequence of the refusal to accept it on the 
part of the mortgagee who claimed to have' 
bought it outright, and an appeal had been 
filed by the mortgagee against the decree for 
: redemption, and iii asking for extension of 
time the mortgagor .illcged poverty and diiliculty 
I of raising money pending the appqal, it wa.s 
held that a good cause for extension of time 
; had been made out. Maun^ Pye v. Ma Thau* 

* 8 Ind. Cas. 592. 

Parlett, j. 

i (71-rt) S. 93 — Mortgage decree — Time fixed 
■ for payment 9f prior mortgage r>-Payineiit not 

• made within time, effect of — Court’s power] to 
I extend time. 'Sec HoB'l’G.AGE (GENERAL), 
j No. 38, 7 Ind. Cas. 30. * > 

' (71-6) S. 93. See No. 71, supra. 

(71-c) S. 99— Equity of redemption pur- 
: clv’-sed by mortgageer-Salo voidable, not void 
I — Rights of mortgagee and mortgagor. See 
Mortgage (Redemption), No. 7, 14 C.W. 
N. .579. 

(71-d) S. 99. See No. 45, supra. 

{71-r) S. 100. See No* 26, supra. 

(72) S. 101 —Mortgage — Purchaser of the 
' equity of redemption paying off prior 

j incumbrance' -Equities between him and 

puisne incumbrancers. 

S. 101 of the Transfer of Property Act pro- 
' vidcs that, where the owner of a charge or other 
incumbrance on immoveable property becomes 
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Transfer of Property Act — {Contimied), 
absolutely entitled to that property, the charge 
or incifmbrance shall be extinguished, unless 
he declares, by express words or necessary im- 
plication, that it shall continue to subsist, or 
such continuance ^o^l^ be for his benefit. It 
protects a purchaser against the claims of puisne 
incumbrancers, where, holding a prior mort-» 
gage, he has purchased the mori gaged property. 
Where, therefore, a purchaser of hypothe- 
cated property pays olT a prior incumbrance 
on the same with the money left with him, 
that money being part of the sale consideration 
o^f the property, he can hold up that mortgige 
as a shiejd against the claims of puisne incum- 
brancers. Baldeo Parshad v. Uman Shankar, 

G A.L.J. 987 -3^- A. 1. 

Stanley, c.j., and Bukkitt, j. 

(73) S. 104. Rules made by the High Court 
— Execution-— Mortgage decree — Kflfect of - 
S. 248, C.r.C. (1882). See ClV. TlU). CODE 
(1882), No. IIG, 5 Ind. Cas. lOi. 

(73-n) S. 104. See No. GG, mipra. 

(74) S» 1(1), Lease — Consuieration consizting 
• of past advance— ** l*i ice 2 )aid*' irhcther 

may be ((% ontstandiiKj debt — 6’. /f, Central 
Provinces Tenant' y Act, 169H — Whether 
notice necessai y in case of stinuUaneous 
inortyaye and lease to one and the same 
• peisnn— Construction of 6'. 11 (V), CJ\ 
Tenancy Act. , 

Held, a document may amount to a lease of 
immoveable property, though the coiisideraLioii 
partly * consists of an adVanec made long 
before the date of execution ; for there is 
nothing in the definition of “ lease ” given in 
S. 105 inconshltoiit with tlie viov^that the price 
paid may be an outstanding debt (a) 

S. 4 1 (2), Tenancy Act, being restrictive of a i 
natural right, must W strictly continued. 

Held also, that, wdicre an absolute occupancy | 
tenant transfers his holding by simultaneous ; 
mortgiigo and lease to on«? aud the same porseii, ! 
ho need not give notice to his landlord his inten- , 
tion to do so, since neither transaction, when ; 
taken alone, comes within the operation of ^ 
S. 41 (2) of the Tenancy Act. Beni Prasad v. j 
Mulchand, G N.L.R. 65-G liid. Gas. 817. j 
DRAKE-HuoOKMAN, J.C. I 

References: — (a) 25 A. 116 (P.C.), ; 11 B. j 

4C2; 7 M. 203; 12 C.P.L.R. OQ; IG C.P.L.R. 49; | 
26 B. 252 ; and 22 A. 149, R, (b) 15 C.P.L.R. ' 
135 and 4 N.L.R. 45, R. j 

*(74-a; S. 105 — Patta tendered to, and re] used 
by, tenant, whether a lease — Registration. 


Transfer of Property kai—(Ccyntinued). 

Where a patta is tendered to, but is not ac- 
cepted by, a tenant, it is not a lease for the 
purpose of the Registration Act. Bangat- 
Singh V. Bolama Reddi, 8 ^IrL.T. 371. 

Miller and Kristinaswamy aiyar, j.t. 

Reference: — 3 M- 358, R.* •• 

(74-5) S. 105. Sec No. 3, supra. • 

(75) Ss. 105, 107 — Lease from month to 
month — Oral lease— Registration. See HINDU 
Laa\ ^Joint Family), No. 5, 7 M.L.T.eliG. 

(7G) Ss. 105, 107 — Lease unsigned by lessor, 
whether valid See LEAHE, No. 14, 20 M.L.J. 
298. 

(77) S, 106 — Landlord and tenant — Lease — 
Stipulation for surrender on demand — 
y dice to quit. 

A condition in a deed of lease, whereby the 
lessee agrees to siirrondcr the property demised 
to the lessor on demand, is “ .i contract to the 
contrary ’* within the meaning of S. lOG of the 
Transfer of Property Act, and no notice to quit 
is necessary. P. K. Kelu v. Ammad Kully, 

8 Ird. Cas. 362. 

^lUNRO and S.\NKAUAN NAIU,.M. 

(77-n) S. lOG. See LEASE, No S, 5 Ind. 
Cas. 33C. 

(78) S^. lOG, 108 fo), 111 (g). See CHARI- 
RAMNA HOLOINfJS, No. 1, M C.W.N. 372. 

(79) Ss.IOG, 111 — Suit in ejectment — Tenancy 
determined by efflux of time — Tenancy 
on suffer an^'C — J.s.sruf of landlord necessary 
to convert it into n tenancy from year to 
year — Kjcctmeni — Kotirc to quit. 

Whore a tenancy has determined by ofilux 
of time and the tenant or hi.'* heirs bold over, 
the tenancy is only on suHtirauce unless it is 
converted into a tenancy from year to year by 
the landlord's assent After the ciUux of time, 
the tenant or his heirs may be ejected without 
any notice to quit being given (a). Nandikolla 
Gopalan y. Manyam Mahalakshmi, 7 Ind. 
Cas. 8 = 8 M L.T. 230. 

ARNOLD White, c..l, and AjtDUR Rahim, 

. 1 . 

References : — ia) 31 M. 1G3 ; 3 IM.L T. 250 ; 
18 M.L.J. 2G, /?. 

(80) S. lb? —Tjensc in writing registered — 
Signature of lessor — Whether necessary to 
validate lease— Signature by les.see mily— 
Whether lessee can repudiate liability. 

The registered instrument referred to in 
S. 107, Transfer of Property Act, need not 
necessarily bo signed by the Icssrp'. 
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'TraiiBfcp of Property Continued). | 

If such iriFiFument in signed by the leRHeo j 
only, he is not precluded from denying bis j 
liability thereunder {a). 

Tf a registered rnstrumciit signed by the lessee i 
and accepted by the lessor is not a lease, the : 
mere fa(*t that the iiiKtruincnt i.-^ signed by the j 
lessee does not preclude him from denying his I 
liability thereunder. [Ver White^ C.J., and • 
Ayling. J.)» ‘ { 

If no lease is civitcd by the instrument I 
because the lessor’s signature is wanting and it I 
is signed only by the lessee, the question of the 
lessee’s liability depends upon the existence of 
consideration for his undertaking to pay. If the 
lease is the consideration, it fails because no 
valid instrument has been executed by the 
owiHjr of the property. If the lessee had 
obtained possession of the property, he would 
bo liable as for use and occupation, and his 
covenant to pay would be evidence of the 
measure of his liability. If no possession had 
been obtained, the signatory to the instrument 
is not liable merely because he has covenanted 
to pay. Syed Ajam Sahib v. Madura Sree 
Meenatchi Sundareswarar Devastanam, S > 
M.Ij.T. 437 (F.B.) = 8 Tnd. Cas. 868. ; 

White, (\j., KrihhnaswAxMI Aiyau and * 
AYlilNd, JJ. 

7?r/wHr#s;— (n)30 M. 3*22 -‘2 M.L.T. ‘270 
17 M L..J. 395 and 3*2 M. 53-2 -6 M.L.T. 175 = 

4 Ind. Cas. 1039, overruled ; 26 A. 3G8 ; A.W.N. 
(19041,46 ; 27 A. 13G = A. W.N. (1904), 180 lA. 
Tj..I. 516; ‘27 A. 190 -A.W.N. (1904), 212 and 14 
C.W.N. 73 = 10 G.Tj.J. 555 -2 Ind. Cas. 994, 
T)iss. 

(KO-n) S. 107 — tjcase—Agrecrnciit to lease — 
Specific performance. Sec LEASE, No. 12, 11 
C.L.J. 543. 

l80-(') 8. 107. Sec LEASE, No. 7, 5 Ind. 
Cas. 350. 

(SO c) S. 107. Sec N(’S. 3, 75 and 70. sicpro. 

(811 iS’v 107, 117 — “ Lease for agriciiUurol 
purposes— llevhimation lease granted for 
removal of jungle — Necessity for registration 
— Tenure for agricuUural pur}H)ses — 
Whether interest heritable. 

A reclamation lease granted expressly for the 
purpose that the jungle .iiid wild trees might 
bo removed and the land brought under culti- 
vation, is a lease fi'r agricultural purposes 
within the meaning of S. 117 of the Transfer of 
l*roperty Act. It^, is immaterial whether the 
grantee did the work himself, by his servants 
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and hired lal)Ourers, or by undor-tonanta whom 
he settled on the land. 

Consequently, such a tenancy can be created 
without a registered inrtrumeut notwithstand- 
ing the provisions of S. 107. 

As the grantee becomes a tenure-holder for 
agricultural purposes, tho interest is heritable 
and elites not lap.so upon bis death/ Jagdiah 
Chandra v. Lai Mohan, 7 Ind. Cas. 8G4. 
MOOKEK.JEE and SHAltF-UD-DIN, JJ. 

(82) S. lOS — Lessor and lessee — Duty of lessor 

to put lessee in possession o^i. request — Agri- 
cultural lease — Land in possessioct of third 
2 )erson—Duty of lessor to remove the third 
gwrson. ^ 

S. 108 impo.sKs an obligation on the lessor to 
put tho lessee in possession, on a request being 
made to him to that effect, and. the principle 
of law is applicable to leases of agricultural 
land as well (a). But if the land is already in 
possession of a third person to tho knowledge 
both of the lessor and the lessee, itVoiild be 
the duty of the leSsor to make it possible foi; 
tho IcKsei* tf) take possession by Removing the 
third person from the possession thereof, oven 
though no express roq nest for tho purpose is made 
by the lessee (b). Narayanaaami Naidii Garu 
V. Yeeramilli Ramakriahnayya, 7 M.L^T. 
119 = 5 liid. Cas. 479. 

AIJDIJR RAHIM, J. 

References ‘25 M. 587 ; 9 W.U. 58-^, F. 

(83) N. 10 b — Landlord and tenant —Lease 
for a pe)iod-~ Subletting by the lessee — 
Destriictirm ofpre inises by Jirer— The gneviises 
remaining in the subdessee's ncrupatum — 
Vacant pohession not delivered to the land- 
lord — Sub-lessee's liniility to }}ay rent till 
vacant possession delivered to the landlord. 

The plaintills rented a godown for a period 
ot.. one year from .the 1st April 1908 at a 
monthly rental of Rs. 1,100; and re let it on 
the same terms to defendant from the 1st May, 
1908. The latter u.sed it for storage of sugar 
bags. A fire brG.ce out in the premises on the 
5th December 1908, when a portion of the 
building and .sugar were destroyed. The plain- 
tiffs wrote to the landlord on the 10th De- 
cember. 1908, advi.sing payment of rent for 
I November and spying that the lease terminated 
a.s the godown has been burnt down. The land- 
lord replied that the plaintiffs would continue 
liable to pay the rent until the godown was 
cleared and i'lis vacant possession was given to 
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him. The godowu remained in tho possession 
of the defendant’s insurers, who used it as a 
storage of salvage, which was nob cleared till 
the 16th February, 11)00, and who wore oon^ 
scquently not abl6 to give its vacant posses- 
sion till then. t)*i further correspondence 
between the plaintiffs and the landlord, the 
latter insisted upon his riglit bo levy rent till 
the 16th Fob. 11)09. The plaintiffs thereupon 
sued the defendant to recover the rent for the 
first five days of Docoinber 1908 and rent (or 
use and o -cupation of tho godown from the 
fitjhi December 1908 to tho 15th February 1909 
at the rate of Rs. 1,100 per month. 

Held, (1) that tho plaintilfs could not exercise 
their rvption to terminate thoir lease until they 
put the landlord in p jssoNsiou of tho godown ; 

■ since, if the avoidance of the lease under S. 108(c) 
of the Transfer of Property Act, 1882, was 
effectual without surronder of vaeint passes 
sion, tho plaiiitiifs, by failing to give vacant 
possession, wore holding over af tin* the termina- 
tion of tiieir lease and were liable for rout 
Ijndor an implied monthly tonamiy on tho same 
terms as before •, and if tho avoidance was 
ineffectual, the loa^o continued until pub an 
end to by mutual consent. 

(2) That the defendant coiitinned liable to 
pa^. rent to tho pliititilT-? as long as it was in 
his occupatToii on account of his salvage ; inis- 
mueh as the a'oaiidoniucnii to tlie insurers by 
the defendant was elfected for liis benefit, and 
in the abs»)nco of oviden *c 4.hat the insurers 
kept the sugar in the go l-^wii is spite of pretests 
of tho defendant, the latter must as between 
him and the j^ainlilfs, bft takcn^to liavo been 
in occupation either under hi« original tenancy 
or under a similar one resulting fw>in his holding 
over. 

(3) That tho respective ten incies of the plain- 
tiffs and the defendant terminated upon tho 
landlord entering into possession on the Ifith 
February 1909 by the consent of all parties 
interested. 

(4) That, therefore, the defendant was liable 
to pay to the plaintiffs the amount claimoil. 

Sidiek Haji Hoosein y. Bpuel & Co, 12 Ham. 
L.R,. 1055. 

S(30TT, C.J., and R015KUTSON, J. 

(83-a) S. 108 (6). See Nos.l-^i and 17, avpra. 

(84) S. lOiS, il. ie) — Lease, expiry of , on tlie 

premise Cased being destroyed by fire. 

A tenant has no right to retain possession of 
the premises till such time as it siiits him, an^ 


Transfer of Property Kci— {Continued:^. 
then make the destruction of premises by fire 
or other cau?es the ground for putting an end 
to the leiso so far as the remainder of the term 
is concerned. Both under the** provisions of the 
Transfer of Property Act and under the com- 
mon law governing tho relati'Ans ijotwoen laiid- 
lord and tenant, on the determination o^ a 
Icaso, it is tho duty of tho tenant to put his 
landlord in vacant possession of tho promises 
let to 'i in. So far as this obligation imposed 
by law on the tenant is concerned, it does not 
matter whether the Icaso came to a torminatioii 
by effiiix of time or by operation of law on tho 
happening of events contemplated in cl. (c) of 
S. 108 of the Transfer of Property Act. 

Til • ^riie construction to bo placed on cl. (e) 
ol > 103 of tho Act is, that, on tho domised 

premises being destroyed or rendered substan- 
tially and permanently unfit for the purposes 
for which they were let, the lessee would have 
an option by notice to terminate the lease, and 
that, on such notice being given, tho lease 
should be doomed to have come to an end. On 
the occiirrcnco of the lire and tho destruction 
of premises let to a tenant, the contract of let- 
ting becomes voidable at tho option of tho tenant, 
and on that option being exorcised it becomes 
void. The leise does not boconu* void nb initio. 
Breui A Co. v. Haji Sidiek Haji Ibrahim, 12 
Bom. Tj.R. 471. 

DAVAk, 4. 

(85) S. if>S (<»)-— I/rssr.r and lessee Subject of 
lease dune {ged by earthquake Liability oi 
tenant for rent -'Permanently and sub- 
slantifdly unfit for occupation. 

The lessee of a house can avoid tho lease, if 
the housM be rendered substantially and 
permanently unfit for the purpose for which it 
w.is let !\v reason of tho earthquake. 

\ house, which was let out to tho defendant, 
was damaged by earthquake. Tho Engineer, 
who examined the house, certified that the 
house was not in iniininent danger but that it 
required irnraodate repairs in some portions. 
Held, that the building had not been rendered 
by the earthquake substantially and perma- 
nently unfit for occupation. J. O’Brien Dona- 
ghey Y. George Weatherdon, 7 Tnd. Cas. 201. 
Stanley, and Knox, j. 

(86) S. 108 (y)— Tenant’s right to deduct ex- 
penses of repairs “-Sot-ofl. See LANDLOIID .AND 
TENANT, No. 21, 6 Ind. Gas. I3f. 
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(H7) S. lOH (jt — Jjease - Linhilty of assignee 
for rent after transfer by him of his pur- 
chased interest — Privity of estate, ground 
of liability, . 

The liitbility of an assignee of lease-hold in- 
iciM;»st to the lessor^ being founded wholly upon 
pri\ity of estate, ceasos upon transfer of such 
interest by the assignee to another. R.D. Mehta 
y. Oadadhar Rat, 14 G.W.N. 831-12 C.L.J. 
250 = 37 C. 683 = 7 Tnd. Gas. 198. 

Bkett and Shaukuddjn, j,i. 

r 

(88) S. 108 (/) — Scope of the Act — Whether 
it deals with cases of succession. See LEAKE. 
No. 10, 5 Ind. Gas. 600. 

(8S-rt) S. 108 (o). See No. 78, supra. 

(89) S. Ill — Suit against tenant withdrawn 
with liberty to bring fresh suit— EIToct. Sec 
LANDEOUD AND TENANT, No. 19. 6 Ind. Gas. 
264. 

(89-a) S. 111. See No. 79, supra. 

(90) S, 111 (g) - [tease — Breach of comlitioii 

•^Re-entry and determination of lease — 
Mode of — Suit for arrears of rent-TAmita- 
tion — Right to recover compensation for use 
and occupation — Cancell (dion of lease — 
Restoration thereafter — Whether operates 
as surrender, implied or express — hWfeit- 
nre — Waiver of — Arrangement to share 

lease between lessee and stranger — Whether 
regnires to he embodied in registered docu- 
ment — indorsement by landlord approving 
tenant's assignment —Whether amounts to 
an interest in immoveable property — Regis- 
tration Act, S. I? — Suit Jor rent — TAmita- 
tion Act, 1S?7, Sell, II, Arts, 1 10, 116, 
116. 

This suit was instituted on 29th Juno 1903 
for the recovery of arrears of rent duo for faslis 
1305 to 1311. In 1891 the first dcfend<int had 
obtained a lea.-.c of certain villages from the 
Zemindar of Kalahasti for a period of nine 
years. In October 1897, the lease was cancelled, 
and the same was notified by means of takids 
and heat of tom tom in the villages, and in 
December 1897, the cancelled leases were re- 
stored. The second defendant was let into pos- 
se.ssion by an arrangement made, in February 
1S98 between his father and the fir.st defendant 
and sanctioned by the plain liiT. 

Held per Munro, — That the leases were 
properly determined. Under S. Ill (g). Transfer 
of Property Act, 1882, a lease of immoveable 
property determines by forfeiture, if there is a 


121^6 

Transfer of Property ket— (Continued), 
breach of condition which entitles the lessor tO' 
ro-outor and if the lessor docs some act showing 
his intention to determine the lease. 

Per Munro, J . — According to the common- 
law of the land which i specially prevails in 
zemindar ics and similar estates, the delivery 
Of possession is by the issue of orders or noticea 
to the karnams and the other vill;yvc officers 
wbo.se duty it is to collect rents from porsons- 
in occupation of the land, and also, though not 
invariably by a general proclamation addressed 
to the ryots and others occupying the land 
giving information of the transfer of possession 
in question and requiring them to attorn and 
pay rent to the person giving notice (a). 

ITeld also (per Munro, J.), that, in this case, 
the plaintiff was entitled, evot. in the absence 
of a prayer for such relief in the plaint, to 
recover compensation for use and occupation, 
as the defendants wore again let into possession, 
and that the rent fixed in the leases afforded a 
fair basis for the amount to be decreejd ib), and 
that the limitation was three years under 
Art. 115, Limitation Act, 1877. • 

Held, per Abdur Rahim, *y.~(l) that the 
arrangement by the first defendant, lessee, to 
give a half share of the lease to the second 
defendant’s father, a stranger, did not amoi^nt 
to a surrender impliedly or by operation of law, 
of a moiety of the lease (r) ; 

(2) that the contract between the first defend- 
ant and the second defendant’s father was one 
of partnership, and was not a transaction which 
must be embodied in a registered instrument. 

Held thatf.an eniiorseinont.f by which the 
landlord waived his objection to the assignment 
of a portion of*’ his interest by tho tenant in 
favour of a stranger, cai:r.ot bo s-iid to create 
an interest in immoveable property, and need 
not be registered u der tho terms of S. 17, 
Registration Act (rfj.^ 

If the tenant never acquiesced in the land- 
lord’s act doteriiiiniug the tenancy, and the 
landlord afterwards changes his mind at the 
request of the tenant himself, one cannot see 
why ho should not he able to waive the forfeit- 
ure, so long as the question is one exclusively 
between him and the tenant (e\. 

Art. 110 is applicable to suits for rent gene- 
rally, but Art. 1 16 specially provides for a suit 
which is based on a contract in writing register- 
ed, including a lease (f), M. ChenA^ah* v. 
Umad'ai Rf^Jah Raja Damara Kumara 
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TrMifer of Property Aet — (Coittinueil). 
Thlmma Mayanim Bahadur, 7 M.L.T. 419 
=6 Ind. Cm. 766. 

MUNRO and AllDUB RAHIM, .1.1. 
References:— M. 593, R. (6) 31 A. 276, 
V . : 27 C. 239 ; 22 0. ?53 ; 13 B.L.R. 243, D. 
(c) 2 C.L.J. Ex. 122 : 3 B, & C. 478 ; (1860 2 
P.F. P. 436 ; (1893) 2 Oh. 75, R. & D. (d) 25 M.' 
7 ; 27 M. %48, ft. (r) (1903) K. B. 304, ft. (/) 
36 A. 338, not P . ; 3 M. 77 ; 15 0. 221, F. 

(90-rt) S. in (jjf). Soe Nos. and 78, suiira^ 

(91) Ss. Ill, H6— Lease — Non-payment of 
» rent -Forfeiture — Covenant for re-entri , — 
Meai*iiiy of*" express condition,'* 

Wbat is moanti by an exprcK.s condition is, 
not that tho wordinp; of it should be in any 
particular form, but that the condition can bo 
gathered from the words of tho instrument 
giving to thoi^ their ordinary moaning, .so that 
the Court may he certain that such condition 
was P'irt of the stipulation between the parties 
and was understood to bo so by them. If a 
clause in a lea.se js so expressed that it can only 
i)c read as reserving tho right of forfeiture to 
tho landlord iji certain circumstances, that is 
sufliciontly express within tho moaning of tho 
law. 

Where the lease contains an oxprc.ss provi- 
siffh for re-entry on breach of the conditions of 
the lease, and the condition to payment of 
rent is broken, tho non-payment operates as a 
forfeiture of the lease. 

If, inl^tcad of exercising Ms right of forfei- 
ture, the landlord allowed the tenant to con- 
tinue in possession of the premises and treated 
him as tcnautiihe must bo hold tii have waived 
the forfeiture already incurred. Mussa Kutti 
Y. Rangachariar, 8 Al.fj.T. 23ff. 

MUNiiO and AuAlJlt RAHIiM, J.l. 

(Ol-a) S. iri. See No. 2, supra, 

(92) S. JlJi —Relief ayatnst forfeiture in cau's 
not governed by, 

S. 114, though it does not in terms apply, 
may be taken as a correct statement of the law 
oven in cases of forfeiture not governed by it. 
Parapurath KallianI Amma v. A. Chinnan 
alias Mammad Rowthen, 8 M.L.T. 250. 

Benson and Krishnaswami Aiyer, .tj. 
Reference 15 M.L J. 210, R, 

(93) S. 116 — Position of tenant holding over — 
Applicability of tho Act. Bee ACT IX OF 1898 
(c!p. Tenancy), No. 6, 6 N.L.R. 95. 

(93-4) S. 116. See No. 91, sup^. 

77 


Transfer of Property Aot --(Concluded). 

(93-ii) S. 117. See No. 31, supra, 

(93.ui) S. 123. See No. 37, supra, 

(93-a) Ss. 123, 129-— Necoi^sity for written 
and registered document. Soe Mahombdan 
Law (Gift). No 5, Ind. Cas^ 38. ^ 

(93-<z-i^ S. 129. Sec No 93-ii, J5M/WYI. , 

(93-b) Ss. 130, 137 —Promissory note — Allo- 
cation in partition -•"Want of ondorsoment-— 
Right ol person to whoso share it falls to sue. 

Sec Promissory Note, No. 88, ind. Gas. 33. 

« 

(94) S. — Actionable claim, transfer of — 

Right to recover subscriptions, assignment 
of —Right of holder of a charge, 

Tho holder of a ch.irgo on a debt duo to his 
dc**».(>r by way of security for his own loan is a 
tr.inlcrcc of an actionable claim, and entitled 
to recover the debt from the transferor’s debtor 
(a). 

Where an assignment of the right to recover 
the subscriptions received by A from B has 
been made by the latter in favour of C, and a 
suit was brought by C iigainst A to recover the 
debt due and B was also made a party thereto, 
held that, though the plaintii! as chargee may 
not bo entitled to the whole debt assigned by 
way of security, still, as tho original creditor is 
a part, to the suit, there can bo no objection 
to his recovering. Ramasawray Pillai 
Y. Mothoo Chotty and others, 7 M.L.T. 12& 
-.5 Ind. Gas. 831. 

MII..LEU and KBISHN.ASWAMI AIVAR, JJ. 

References 20 M. 35, U. ; 14 G.W.N. 165 
and 33 13. 610. F. ; (1898) I Q.B. 765 (769), R, 

(99) S. 135. See MORTG.\GK (USUFRUC- 
TUARY), No 7, K M.L.T. 420. 

(90) S. 137. See No. 93-5, supra. 

Transfer of Property Act (Mysore). 

(1)6'. h3—" Interest in the property comprised 
in mortgage" , explained. 

The expression “ an interest in tho property 
comprised in a mortgage” as used iif S. 85 of 
the Act, means an interest cither in the mort- 
gage security or in tho right of redemption (a). 
Mysore Prasanna Nanjundeawaraswami 
Mercantle Bakn y. Anantha Jois, 15 M.(J.G. 
R. 27. 

STANLEY ISMAY, C..J. and SETLUR, .f. 

Reference (a) 33 G. 426, F, 

Trees. • 

(1) Trees, right to cut and appropriate — 
Fruit trees groion, by tenaitt of holding 



1219 


THE OURRENT INDEX, 1910. 1&2U 


{Concluded). 

when tenancy was created before Transfer 
of Vroperty Act — Bengal Tenancy Act 
(Vlll of S. as — Transfer of Property 

Act (IV of l&Hti), Ss. V, m, cl. (h). 

^ tenant of holies toad land has the right 
to cut and appropriate fruit trees grown by him 
or fiis predecessor’s interest on the holding, when 
it is established that the tenancy was created 
before the Transfer of Property Act riamc into 
operation. Mofiz Sheikh v. Rasik Lai Ghosh, 
f) Ind. Cas. 79C-14 C.W.N. 052-12 C.L.J. 
24G. 

MOOKERJRK and CARNDUFF, .1.1. 

(2) Right to cut and appropriate — Landlord 
and tenant— Putni. See CUTOMARY RIOHT, 
No. 1, 11 C.L J. 209. 

(3) “ planted by occupancy tenant in village 
land — Right to sell — Consent of /amindar — 
Custom. See LandtjORD AND Tenant, No. 12, 
5 Ind. Cas. 256. 

(4) Suit for dam.agcs for cutting - Defendant 
alleging non-existence of - Jurisdiction. See 
ACT TX OF 1887 (PROVL, S. C, COURTS), 
No. 15, 5Tnd. Cas. 8?2. 

(5) — planted by tenant — Right of l.indlord. 
See Landlord and tenant, No. .vi, 8 ind. 
Cas. 151. 

Trespasser. 

(1) Auction sale — Property sold in possession 
of - Formal possession — Adverse posse.ssion — 
Taking of the possession of two trespassers. 
See Limitation act (1877), No. 87, 5 ind. 
c.a.s. 27.8. 

(2) Independent tresp.assers —Adverse posses- 
sion - Limitation. See Limitation Act (1877), 
No. 88, 7 A.L.J. 1184. 

Trust. 

(1) — Created in 17S7 —Consent decree in 18(t9 
settling the jnanagenient of the trust — Effect 
— lAights of descendant of founder. 

PlaintM’s ancestor created a trust for chari- 
table purposes in 1787 and appointed the then 
Pandara Sannadhi and his successors in office as 
trustee. In 1800, the then Pandara Sannadhi 
brought a suit against the plaintiff’s grand- 
father for a declaration of Ihe Panda ram’s right 
to manage the trust, and a compromise decree 
was passed declaring that the Pandarams had 
the right to manage -the trust and that the 
tnisstee might nominate a deputy from the 
male dosoendanki of the founder’s family. 
Plaintiff, as the lineal male descendant of the 


Trust — (Confinterd) . 

family, brought this suit for removing pertain 
abuses of the trust and for settling a scheme 
for the rnanagemeiit.of the tru-st. Held that the 
consent decree in the sivt of, 1869 did not have 
the effect of altering the "terms of the trust as 
created in 1787 (a ) ; and that, although that 
'decree gives the pre«4unl plaintiff no right in 
law to be appointed a deputy, the aivangcmcut 
come to in 1809 i^ight well be taken into con- 
sideration in settling the terms of the scheme. 
Krishnaswami Mudaliar v. Nataraja 
Thambiran. 8M.L.T. 205-^7 Ind. Cas. 151. 
ARNOLD White, U.J. and Ahdur RaiuaI, 
J. 

Reference :—{a) 30 M. 255 (258), R. . 

(2) Administration of — Vote or act of majority 
of trustees how far binding on minority — 
Right of suit by one trustee. “ 

In the administration of all trusts of a private 
nature, the vote or act of the majority of the 
trustees cannot, in the absence of ani3xprcssdr 
implied power, bind a dissenting minoritv 
(a). 

The very principle of recognising the validity 
of the acts of the majority involves the necessity 
of the majority being arrived at after mutual 
discussion among all the members. • 

Without deciding that in evory*^case of a 
transaction entered into by the majority of trus- 
tees of a public and rharitablo trust, there 
should have beoiiAa meeting of all to validate 
it, it may safely be held that all the trustees 
should have had an opportunity of stating 
Ihoir opinion^ (5). ' , 

There is no objection to one trustee suing 
for rodemptiod without consulting tho others 
or making them co-plaintiffs (c). Kunhan 
Y. Moorthi, 8 M.L.T. 208. 

Denson and Lrishnaswami Iyer, j.t. 

'References : — (n) ll Ch. D. 121, R. (6) 48 E. 
R. 1119 ; 0 M. 270, R. (c) 14 M. 489 ; 23 M. 82; 
24 M. 290 ; 26 1^1. 461 ; 26 M. 649 ; 29 M. 302 ; 
24 A . 226; 26 C. 409 ; 5 C L. J. 527, Cons. 

(3) Right of suit — Su it for removal of officer 
of a tenvple — Suit by some of the trustees — 
Other trustees not consulted — Maintain- 
ability of suit. 

In a suit by two of the trustees of a temple, 
(thirty-one in number), for removal of two of 
the officers thereof, the other trustees were made 
co-defendants as they were not consulted about 
the matter : ^ 



DmEST OP CASES. 


1322 


I221 


*tcwt—{C(rtitfinued ) . 

2fel4 thiit the action of the minority of the 
trustees of a temple, witjiout cousultinfv the 
other trustees, was illegal, and the suit was 
liable to bo disi^aissod. Sundaram lyep v. 
Yenkateswara Iyer', 7 Ind. 0a«. 391. 

hENSON and KlilSHNASWAMl AIYAK, JJ. 

Reference : — 22 M. 117, referred to. 

(3-a) Hdvcr&e poseesstoii — PrescrijHi&n — 
Village tank — Common pf’Operty — Trmtees, 

The plaintiff’s claimed to bo hereditary trus- 
tees in respect of a village pond or tank (com- 
mon property of the villagers) and prayed for a 
declaration that, as such trustees, they were 
•entitled to look after the conservancy of the tank 
and for an injunction restraining defendants 
from^ molesting them in their enjoyment cf it. 
The following Acts were relied on by plaintiffs 
in support of their claim, viz.^ that they and 
their ancestiirs had been maintaining and com 
serving the tank at their cost, that they built 
at their cost a flight of steps, and sluices, and 
had been, cleaning them repairing and strength- 
ening the bmidb\ enjoying the fruits of the trees 
•on the banks, and that the occupants of the 
bouses on the bunds constructed them with the 
leave of plaintiffs’ ancestors. 

Held, that whatever might be the nature of 
the evidence required to establish a proprietary 
ri^ht, the|Lboveacts*w&renot sutheient tusustain 
the plaintiffs’ right as trustees .and the presump- 
tion of a lost grant could not be made in favour 
of the plaintiffs. Maruthan Chetty v. Kallinu- 
than, « M.L.T. 3G8. ^ • 

White, c.j. and aylino, j. 

References:— 12 M. 241 (248); 16 
l.A. 48, Expl? And Appl , ; 20 M.*L,J. 74 ; 7 M. 
L.T. 139 ; 5Tnd. Cas. 118, D, , 

(3.b) Creation of trust — Abandonment of office 
by trustees— Acquiescence — Adverse posses- 
sion — Action in ejectment— Notice — Invali- 
dity of notice— Objection taken for the first 
time in secotul appeal, • 

Where persons, who originally acted as trus- 
tees of a temple, were found to have abandoned 
the ollice in 1858, and since then the plaintiffs 
wore found to have been exercising the powers 
and performing the duties of the trustees. 

Held, that the presumption was that plain- 
tiffs acquired title to the office of trustees either 
with the acquiescence of their predecessors or 
by adverse po8§ossion. 

Where, in an action in ejectment, the notice 
of* surrender was prematurely given, and 
objection as to want of proper notice was taken 
for the first time in second appeal. ' 


Tputt— {Continued), 

Held, that the objection should be deemed 
to have been waived and could not be sustained. 
Mutill Naldu v. Nataraja Chettiar, 8 M.L.T. 
435=^8 Ind. Gas. 132. 

ABDUR Rahim and ayetmo, jj. .« 

(3-c) Charitable Trusts — Suit for removal 
of trustee of mosque and injunction — 
Right to injiuuHion — Whether carries with 
it riijhl to possession of laiuls attached to the 
7}iOsque, 

A right to pray for removal of the trustee of 
a mosque from his office and for an injunction 
restraining him from performing the duties 
thereof, does not necessarily carry with it the 
right to possession of the lands attached to the 
lno^quo (a). Podia v. Abdul Raiman, 8 Ind. 
(Joti. 525. 

BENSON and KRISHNASWAMI AIYAR, J.f. 
Reference : — (a) 23 M. 90, R, 

(1) Suit for subscription against a — Jurisdic- 
tion. See ACT TX OF 1887 (PROVL. S. 0. 
COUUT8), No. 11, 20 M.Ij.J. 146. 

(5) Decree, form of— Suit by worshippers to 
declare alienation invalid— 'rrustees may bo 
given possession, without a separate suit. See' 
Relkhous Endowments, No. 2, 20 M.fj.J. 
151. 

(6) Insolvency — Appointment of membcr'i of 
a banking firm as trustees of a fund to bo 
invested in their own bank— Failure of the Bank 
— Whether the trustees ire eiititlod to recover 
the whole amount from the asset.-*. See INSOE- 
VENT, No. 4, 7 M.L.T. 266. 

(7) Suit by dismissed trustee for mere declar- 
ation and injunction — No prayer for possos.sioii 
— Maintainability. Sec DBCHAIIATORY SUM', 
No. 4, 7 M.L.T. 311. 

(8) Kficet of trustee dealing with trust pro- 
perty for his benefit — Who to bo appointed 
trustee. See REB JUDICATA, No. 7, 11 C-L.J. 
461. 

(9) Dispute about succession to trusteeship 
cannot bo referred to arbitration — Award — Ap- 
plication to file award — Jurisdiction of Court. 
See MAHOMEDAN LAW (WAKF), No. 5, C Ind. 
Ca.'*. 219. 

(10) Amounts recovered by trustees to be paid 
over to a katlai — Suit for recovery of arrears 
for eleven years and odd — Limitation. See 
LIMITATION ACT (1877), No. 12, 20 M.L.J. 
374. 

(11) Joint trust — One trustee allowing right 
to become barred— Suit by the other trustee 
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Trust -{Concluded), 

within 3 years after majority whether barred. 
See COMPUOMISE, No. 4, 20 M.L.J. 421. 

(12) Trust deed, not stamped— Admissibility 
in evidence. See EXECUTION SALE, No. 3, 
l‘A;»3om. L.R. 72?. 

(13) Private trust - Relinquishment of office. 
See Religious Office, No. i, 20 M.Ij.J. 
<J64. 

r 

(14) Trustee and coitui que trust— Uncon- 
scionable bargain - Duty of Court. Sec PLEAD- 
INGS. No. 4, 12 Bom. L.R. 795. 

(15) Suit relating to charitable or religious 
trusts— Suit when not within S. 539, C.P.C. 
See Civ. Puo. Code (Mysore), No. 26, 15 M. 
C.e.R. 212. 

(16) Suit for removal of trustee— Jurisdiction. 
See A(^T VII OF 1887 (SUITS VALUATION), 
No. 5, 20 M.L.J, 726. 

(17) Suit to recover property as trustee — 
Subsequent suit by heirs after plaintiff’s death. 
See RES .lUDU^ATA, No. 21, 7 Ind. Cas. 184. 

(18) Trust indicated in will — No specific 
trust for residue — Suit to follow re.sidue in 
trustee’s hands — Limitation. See LIMITATION 
A(’T (1908), No. 3. 12 Bom. L.R. 947. 

(19) Suit for removal of tru.stee — Trustee 
as plaintiff — Others interested — Permission 
under S. 30, C.P.C., 1882 — Necessity. Sec 
CIV. Pro. Code (1882), No. 32, 8 M.L.T. 357. 

(20) Dedication by trustees a.s highway. See 
lllGlIWAY, No. I, 8 Ind. Cas. 175. 

Trustee. 

II) ('o trustees — Death of a trustee — Repre- 
sentative taking possession of trust property 
and acting jointly irith the surviving 
trustee — Right of a trustee passing under 
Cl settlement to others — Right to join 
possession, 

and 5® were trustees. On the death of M, 
his si.stcr, N took possession of the trust 
property, and was acting jointly with P till 
his death as trustees. When P’s interest 
passed away to X and Y under a settlement 
deed, held, X and Y were entitled to be joint 
trustees with N and were only entitled to the 
joint possession of trust property. Arakkal 
Muttukalel Ummathi Ummah v. Erambathll 
Kunhamad, 8 M.L.T. 260^7 Ind. Cas. 801. 
Sank ARAN Nair and Krishnaswamy 
Iyer, 5j. 


Trustea— (Conc/tufed) . 

(2) Head of a mutt, position of — Trustoe-or a 
life-tenant. See HINDU LAW (RELIOIOUf^ 
Endowments), No. l. 7 M.L.T. l (F.B.). 

(3) Mortgagee, position Cf — Whether a — 
Power to grant leases or make other dispositions 
gf mortgaged property in his own favour — 
Grant of the property to undivided son — Pre- 
sumption —Trusts Act, S. 90. See mArtgage 
(Redemption), No. 4, 7 M.L.T. 148. 

(3) Trusteeship — Acquisition by will and 
ad vetse possession. See WILL, No. 4, 7 M.L.T. 
189. 

(4) Banker whether a trustee for customer. 
See BANKER AND CUSTOMER, No. 2, 7 M.L. 
T. 214. 

(5) Lunatic as— Removal oi.’ See LUNACY, 
No. 1, 8 M.L.T. 243. 

(6) Order against, under S. 43,' Act Vlll of 

1890 — Jurisdiction. See ACT Vlll OF 1890 
(Guardians and Wards), No. 15, 6 Tnd. 
Gas. 363. p 

Trustees* and Mortgagees’ Powers Act. 

See ACT XXVTTI OF 1806. 

Trusts Act. 

Seq ACT TI OF 1882. 

Uneertifled payment. ' 

(1) Payment to decree-holder — Not certified 
— Subsequent payment toattachinq ci’editor 
— Damages to judgment-debtor — Suit for — 
Cause of action. 

When a judgment-debtor pays out of Court 
the decree anrount, there is an Obligation on 
the part of the decree-holder to report satis- 
faction to the Court. The consideration for 
the payment is certifyitiji payment as the 
judgment is to discharge the decree debt, and 
the dccrcc-holdor is dierefore bound to take the 
neqossary steps to give a proper discharge ; 
otherwise the decree still remains capable of 
execution by the decree-holder or any other 
attaching decree -holder. The payment there- 
fore must be t.oated as having been made 
without consideration, and the judgment- 
debtor is entitled to get back the money so 
paid. 

In a suit for damages, the cause of action 
arises only when the damage is sustained and 
the amount recoverable is the amount paid the 
second time. A. Shanmugappa y. A. Marl- 
appa, 7 M.L.T. 351. 

SANKARAN NAIR, J. 
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Unchattity. 

-~;not proved — Suspicion if should be 
expressed in judgment. See Mahomedan 
Law IGENEKAL), No. l, II C.W.N. 865. 

Unoonscionable har^ins. 

(1) Duly of Court. See PLEADINGS, No. 4, 

12 Bom. L.R. 7115. « 

(2) Wyat is. See CUSTOMS (PUNJAH— 
Alienation), No. 23. loy P.W.U. imo. 

(3) Sec CONTUACT ACT, No. 6, 7 A.L. 
J. 591. 

Underground rights. 

(1) Mi^iernl rights — Grant of tenure by zamtn- 
dar Underground rights if pass to tenure- 
f^oldert lohcn tenure permanent— Presump- 
tion in favour of zamindar. 

The Zemindar must be presumed to be the 
owner of the, underground rights appertaining 
to a tenure granted by him, in the ahsenco of 
evidence that he parted with them. 

Qiue re* — Whether, in this case, the evidence 
justified 8he conclusion that the grant conferred 
^permanent, heritable and transferable rights on 
the tenure-hplders. 

Qufcre, - VVhether the grant of a permanent, 
heritable and transferable tenure necessarily 
carries with it the underground rights. Kumar 
Hiari Narayan Singh Deo Bahadur v. Srirain 
ChakraYrfrti, 14 C.W.N. 710 (P.C.) = 11 C.L.J 
053 =7 A.L.J. 633 = 8 M.L.T. 51 = 12 Bom. 
L.R. 4‘Jo = 6 liid, Cas. 785 = 20 M.L.J. 569. 
L«iiD Macnaghten,.Lokd Gollins, 
SlU AKTHUK WlfiSON and Mil. AMKEK 
Aid. 

Under-propriietary righU s 

(if “ U n*ier- proprietary rights"" facts neces- 
sary to establish — Sub-settlement (Oudh Act 
XXVl of ^ • 10 —Provisions in the 

rule twt exhaustive— Acknowledgment of 
ufider-proprietary right sufficient to 
establish it* t 

Thu provisions of Sub-SetLleinent fOudh Act 
XXVI of 1860; are not necessarily exhaustive, 
and ail uiider-proprietary right can also be 
established by evidence of some specific grant or 
by an acknowledgment by the superior proprie- 
tor {a}. Shoo Ohulam Singh v. Hausila Singh, 

8 Ind. Cas. 407. 

EVAN, A..I.C. 

9 

Iteference9 : — (a) 8 O.C. 145 ; 9 O.C. 167 ; 

4 O.C. 31 ; 4 I.A. 198, B. 

W Sir and nankar rights — Claim for undei’- 
proprietary rights not made at regular 


Under-proprietary rights— (C'onciMded). 

settlement — Sub-settlement Act {XXVI of 
Jd6S) - Estoppel — Landlord acepting mort- 
gage of non-transfer able holding, effect of. 

j Where a person at the time of regular settle- 
! moot of the Province of Ou<Jh claimed ftertjtin 
land as sir and also certain nankar right and 
was decreed by the Settlement Courts 5iily 
heritable and non-transforrable rights, subject 
to the pay^moiit of a fixed amount of rent : Held, 
that he could not subsequently claim under- 
proprietary rights with respect to the same 
land (a). 

Where a landlord accepts from a tenant, 
mortgage of his non-transfenible holding or 
brings a suit for arrears of rent styling him in 
Hie plaint as an under-proprietor, there can 
bo ni» estoppel in law, unless the person plead- 
ing it can show that by such action of thi^ 
landlord he has boen made to alter his position 
to his detriment. Maiku Lai v. Mohammad 
Mah., 8 Tnd. Cas. 691. 

EVANS, A J.C. 

Itefi reme : — {a) 21 M. 153, R. 

(3) — Tenant when may acquire, by prescrip- 
tion. See LANDLOUD AND TENANT, No. 51, , 
8 Tnd. Cas. 710. 

Undue influence. 

(1) Custom — Alienation —Mortgage and sale 
of amestral land by a male propi letor — Suit 
for Us 2 )ossession on his death by his descend- 
ants— Necessity — Equity — Alienee, a Zail- 
dnr and Lambardar— Undue influence — 
mu’onscionable transaction — Interference 
by Courts justifiable— Sale rejected m toto. 

Held, that, whore the alienee is an influential 
person, like a Zaildar or Lumbardar in the 
locality, where the alienated property issituaUi, 
and the alienor is a simple-minded Z.imindar, 
and the terms of the contract are, on the very 
jface of them, so harsh and onerous that no 
person oven of ordinary intellect wpuld have 
accepted them, the presumption is, that thi' 
alienor was completely under the thumb 
of the alienee and was obliged to agree to any 
conditions imposed at the time of making the 
bargain, anuf that the whole transaction is un- 
conscionable and unenforceable by law. In 
such a case the Courts should interfere and re- 
arrange the terms accoj^ding to the principle of 
justice, equity, and good conscience. 

1. On the above principles, in the present 
case, a charge on landed property, apparently 
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Undue Influence— (ConcZt^d). 
for Rs. 1,174, was reduced to Rs. 284 ezolusive 
of interortt on the reduced amount, and a sale- 
deed of the same property for Rs. 7,880 was 
entirely ignored. > 

2. The plaintiff’s suit brought against the 
(Icfc^llants as trespassers holding under an 
invalid mortgage was treated as one for redemp- 
tion. Mian Amar Singh y. Tulsl Ram, 123 
P.W.R. 1909. 

ROBKKTftON, C..T. and SGOTT-SMITH, J. 

(2) Presumption of, when arises high rate 
of interest— Effect. See CONTRACT ACT, 
No. JO, 7 A.L.J. G58. 

(3) Contract by woman — Effect of. See CON- 
TRACT, No. 0, 77 P.W.R. 1910. 

(4) Capacity to make a will — Burden of proof 
as to — Nature of evidence as to — . Particulars 
of — .Evidence in rebuttal. See WILL, No. 15, 
7 Tnd. Cas. 301. 

Usage. 

— . See Custom (GENKUAL), No. l, G Ind. 
Cas. 291. 

Use and occupation. 

^ (1) Dainntjes-' I sc and occupation-^ Demifte — 
Permission of plaintiff. 

An action for damages for u.sc and occupation 
does not necessarily suppose any demise. It is 
enough that the dofond.int used and occupied 
the premises by the permission of the 
plaintiff (n). 

But where it is not established that the plain- 
tiff agreed to accept the possession of the pre- 
mises by the defendant as possession held on 
his own behalf, no suit for damages for use and 
occupation lies against the defendant. Kanai 
Lai Biswas v. Nitai Chand Saha; Nitai 
Chand Saha v. Badlo Jinno, 7 Ind. Cas. 492. 
M 0 OKER.JEE and CarndufF, JJ. 

Uefercnce : — (n) 1 Campbell 4G6, relied on. 
Usury Laws Repeal Act. 

Seo ACT XXVIII OF 1855. 

Yaccination Register. 

Value of, entries in. See GUARDIAN AND 
MINOR, No. 7, 8G P.W.R. 1910. 

Valuation of suit. 

(1) Separate reliefs claimed in the alteima- 
live — Valuation for pi^rpose of jurisdiction 
— Object of section 17 ^ Court Fees Act. 

The. general rule that the value for Court-fee 
governs the value for jurisdiotion does not 


Yaluallon of suit— (Con/intied). 
apply to cases, in which separate reliefs, no 
one of which exceeds the value of the property 
in suit, are claimed i.i the alternative in respect 
of that property. 

f. 

The object of S. 17 of the Court Fees Act ia 
to prevent loss to the revenue, and the Suita 
Valuation Act contains no rule corresponding 
to S. 17. 

So, where houses, the subject-matter of a 
suit, arc of a value which does not confer the 
right of further appeal, that right docs not 
accrue merely by reason of separate claims, not 
exceeding that value, being sought in one suit. 
Nur Kahi v. Umar Baksh and Pala Mai, 
41 P.R. 1910 -G5 P.W.R. 1910 = 6 Ind Cas. 
715. 

RBID, C.J. and RATTIQAK, T. 

References : —IS C. 489, F.\ 96 P.R. 1895; 
29 A. 156 ; and 30 M. 61, R, 

(2) Adoption^ suit to set aside — Valuation of 
relief by plaintiff — Forum of 'Jourt — ' 
Jurisdiction — RestiUition of conjugal rights^ 
suit for — Jurisdiction of Munsif. 

It is competent to the plaintiff to value the 
relief claimed iu his suit to set aside an adop- 
tion, and that valuation is to be taken to deter- 
mine the forum of the Court to decide tht 
suit. 

Tho decision in the case of (a) as to tho 
jurisdiction of a Munsif to entertain a suit for 
restitution of conjugal rights, is an \)b%ter 
dictum (5) . Prolhad Chandra Das y. Dwarka. 
Nath Ghosh, 6 Ind. Cas. 636 = 14 C.W.N. 929. 

Brett anu Richardson, ,U. 

References (u) 31 C. 849 ; 8 C.W.N. 705. 
(6) 34 C. 362 ; 5 C.L.J. 490 ; n C.W.N. 468, 
Appr, 

(3) Effect of not ob jecting to, before the lower 
Cour^. See LAND SUIT. No. 1, 78 P.W.R. 
1910. 

(4) Right of party to prove value of subject 
matter contrary to valuation in plaint or memo 
of appeal — Mesne profits, pending suit if to be 
added. See APPEAL (TO PRIVY COUNCIL), 
No. 4, 14 C.W.N. 872. 

( 5 ) What to be taken as value of suit. Sec 
Mesne profits, No. 2, 7 Ind. Cas. 778. 

( 0 ) Preliminary finding of Court as to valua- 
tion for purposes of Court-fee and jurisdiction— 
Interlooiitory Order — Revision. See INTERLO- 
CUTORY Order, No. 1, 43 P.W.R. 1910. 
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Valuation of iult~(Conclu<26d). 

( 7 ) Usufructuary mortgage — Redemption — 
Valluf of suit. See Mortgage (Redemption), 
No. 20-c, U.B.R. (1910), 2nd Qr. 10. 

Vataa propert]^. , 

(1) Vatan property ^Aliefiation by iJie holder 
enures for his life- time — Suit by alienor* s 
heirs to set aside alienatimi — Limitatimi 
Act ilX of 1908). S. 21. 

V and D, joint vatattdars of certain r>atan 
lands, alienated them to defendants 1 — 3 inI872. 
D died shortly after and V died on the 26th 
April, 1893- Within twelve years of this date 
V’s sons sued to recover possession of the lands 
from the defendants : D’s sons were joined as 
party defendants 'defendants 4, 6). The plain- 
tiffs *allegcd that, at a partition between V and 
D, the whole of the -vatan lands had fallen to 
the share of V. The first Court found the 
partition ntft proved and awarded plaintiff’s 
claim to the extent of half the lands. On 
appeal, the defendants Nos. 4 and 5 claimed 
■that, 01 ) the findings of the first Court, they 
should be awarded possession of the other half 
of the vatan lauds. Tnis was allowed on 
appeal : * 

Held. (1) that time for the purposes of this 
suit ran from the death of V, the survivor of the 
|wo vatandars, ^ 

(2) thilt defendants Nos. i, 5 are entitled to 
a moiety in the voian landl in right of their 
father, 

(3) «that, in putting forward their claim, 
they were not barred \sy any provisions of the 
Limitation Act, PJ08. 

The fact t^at vatan land is ^attached to the 
office deprives it of some of the incidents which 
would attach to it, if it werc^ordinary laud in 
the possession of a^ilindu family. 

A vatamlar is entitled to alienate the vatan 
land for the term of his natural life, and his 
children, althougn not separate in interest from 
him, have no right to object to such alienation 
until after his death. Narasinha Krishnaji 
Y. Yaman Yenkatesh Deihpande, 11 Bom. L. 
R. 1102 = .34 B. 91. 

Scott, c j. and Batchelor, j. 

(2; Patiiki Vatan — Suit by reversioners — • 
Limitation. See HINDU LAW (SUCCESSION), 
No. 6, 12 Bom. L.R. 204. 

Vendor an4 Purchaser. 

(1) Vendor and purchaser — Sate of equity of 
redemption — Prior sale — Mutation of names 
— Notice — Acquiescence . 


Vendor and purohaier— (Coafiaued). 

Held, that, finding a fact prima facie against 
the record is a material irregularity within the 
meaning of section 70 (a) of Act XVllI of 1884. 

Held, .also, that a subsequiRit vendee acquires 
no title by purchasing a property from the 
vendor, who has already parted with allrthe 
interests therein. Imam Din v. Shah „Dln, 
40 P.W.R. 1910 = 6 Ind. Cas 642. 

SIR ARTHUR 'REID, C.J. 

(2» Contract for sale of land — Deposit of by 
vendee — Stipulation for forfeiture of deposit, 
on failure to pay balance of purcluisc-moneif 
and to complete sale by certain date— Time, 
essence of contract -Failure to complete 
sale - Rescission of contract by vendor — 
RUjht of vendee to return of deposit — 
Penalty,** meaning of the word —Distinc- 
tion heticeen** penalty** and '"^da mages**— 
Indian Contract Act, Ss. 65, 64, 73 and 
74. 

A agreed to purchase certain lands from B 
for Rs. 41,000, and a sum of Rs. 4,000 was 
paid ‘as advanced* to B on the date of the 
contract. It was also agreed that A should 
pay the balance of the purchase money, and 
complete the sale by a certain date, and that A 
should forfeit the above said amount of advance 
if he should fail to pay tho money and complete 
the sale by tho stipulated time. On A’s failure 
to complete within the stipulated time, B 
rescinded tho contract under S. 55 of tho 
Contract Act, and A brought a suit for specific 
performance or for the return of the deposit. 
The lower Court, finding that time was of the 
essence of the contract, and that B exercised 
his opcion of avoiding the contract under S. 55 
on A’s failure to complete, refused to give A 
specific performance, but ordered B to return 
the deposit paid by A at the time of executing 
the contract of sale. It was contended that, 
since it was expressly stipulated that tho 
amount was to be forfeited by A in the event of 
his delaying to complete the contract by a 
certain date, A was not, on hid failure to 
complete, entitled to the return of deposit. 

Held, Per Sankaran Nair, J. (Wallis, J, 
dissenting and Sankaran Nair, J.*s opinion 
prevailing) : — 

Under the Indian Contract Act the vendor 
can recover only the dHm<ages sustained by 
breach of contract, and if ho rescinds the con- 
tract, ho must resjiore tho deposit, and that, as, 
in this case, no damage has been sustained, 
A is entitled to the return of the deposit (a). 
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Vendor and purchaser— 

Where a person, at whose option, under S. 55, 
a contract is voidable, rescinds it, while ho 
frets compensation under Ss. 73 and 74 for the 
breach, he has to restore any benefit, so far as 
znay be, to the other party (8. 64), the object 
bci^tg to replace iho parties in the position 
whieh they occupied before the contract was 
made. The deposit was pnma facie, therefore, 
to be restored under R. 64. This is consistent 
with the rule of English law that, where there 
is no abandonnieni or repudiation of the con- 
tract by the purchaser, and the vendor puts an 
end to the contract, ho cannot claim to retain 
the deposit (5). 

S. (>i applit's to ail contracts that are voidable 
and n<it mendy to those voidal)lo under Ss. 19 
and 19-A. Where it is clear from the language 
of the stipulation and the intention of tho 
parties that the amount of deposit was the 
agreed amount of damage, then the party 
committing the hreaeh of the agreement is iiiit 
entitled to recover his deposit. But when it is 
clear that tho stipulation is only a penalty, the 
stipulation cann(*t ho enforced (c). 

Ss. 73 and 74 are intended to get rid of the 
distinctions between ponaltic's and liquidated 
damages, and S- 74, as amended by Act VI of i 
1899, shows with sufficient clearness that a j 
deposit, as su^h only, is not forfeited by any | 
breach of contract. The “ penalty ” in this 
section means any provision intended to com- 
pel the performance of a contract, and hence 
includes a deposit. 

Pbu Wallis, j. 

Ss. 73 and 74 deal with the right to recover 
compensation for breach of contract, and do 
not deal with the right of tho defaulting party 
to recover back a deposit he has paid, or with 
tho right of tho other party to retain it. 

Tho distinctions drawn by Courts of Equity 
betwcoii stipulations for liquidated damages, 
and stipul.itifins for penalties, having no bearing 
in this case. 

Courts of* Equity do not regard a stipulation 
for tho forfeiture of a deposit as a stipulation 
fora penalty from which Equity will relievo (d). 

A deposit regarded as security or guar- 
antee for the performance of a contract must 
be regarded as outside of and collateral to the 
main contract, although consisting of monoy. 
But the provisions of S. 64, requiring tho party 
avoiding tho contract to restore any benefit he 
has received thereunder, as far as may bo, 
do not oxtoiid to 'a deposit regarded as a 
guarantee. 


, Vendor and purchaier — (Continued). 

' So there is no authority for the proposition 
! that, where time is of the essence of the con- 
I tract and the vendor' owing to non-payment is 
j chtitled to treat tho contract as rescinded and 
docs so, he is bound to return the deposit (e). 
Natasa Iyer v. Appavu Padayaohi, 6 M.L.T. 
334 = 20 M.L J. 230 = 3 Ind. Gas. 941. 

WALLIS and SANKARAN NAIR, .’T. 

Reierencen (a) 10 A. 27 ; 16 M. 474 ; 29 M. 
118, li.\ 19 A. 849 ; 23 B. 66, T). (b) 27 Ch. D. 
89 (101) ; 2 Hare 110, 141 ; (1904) W.N. 168 ; 
10 Ch. 512 ; Sugden’s vendors and purchasers, 
14th Ed. p. 22 ; Fry on specific perfo^-mance, 
3rd Ed., S. 1487. (c) 6 Bing. 141 ; 21 Ch. D. 

213 ; (1859; 4 H. & N. 506 ; 8 Ch. 1022 ; (1839) 
9 A.J), and E. 508; (1808) L.R. 3 C.P. 101; 

• (1872) L.K. 8 C.P. 71. (rf) 2 Ch. 603 (612) 
j 4 M. A: W. 734 ; (1904) W.N. 108, 1). it' 19 A. 

I 849 and 23 B. 50, H. 

! (3) Vendor and purchaser — Rights inter sc — 

• Vendor agreeing to pay back the purchase 
money if there be any prior hypothec! it ion 

] or vendee be disix)s<iessed — Vrior usufruct- 
uary mortgagee docs not conui within the 
agreement — Vciidor not liable — Sale — 
Agreement ~ Const! action. 

Tho vendors to a sale entered into an agree- 
ment with the vendee that,* if by reason of in 
prior hypothecation or by reason of any kind 
of interference on tho p.irL of tho vendors, any 
portion of tho property sold wont out of the 
possession of the vendee, the vendors fvould 
return the purchase money in whole or in part 
with interest. Prior to tho sale, however, the 
vendors had executed a registered .'isufructuary 
mortgage, by virtue of which tho property 
passed out of theibands of tho vendee : Held, 
that tho 'usufructuary imirtgagc did not fall 
within the purview of the agreement. The 
vendors were not 'iable to the vendee in 
damages, especially when a portion of the pur- 
cha.se monoy was still' in the pocket of the 
vendee. The vendee must bo presumed to have 
bad notice of the registered mortgage. 

All that the ve ' dors undertook to do was to 
put tho vendee in such possession as they had. 

• namely, proprietary possession. This was sub- 
ject to the possession of any prior mortgagee 
wlv) was already in possession. Musammat 
Mumtaz-un-niBa Bhaglrath, 6 Ind. Gas. 
114. 

BANERJI and TUDRALL, J.J. 

(4) Vendor and purchaser — Sale of immove- 
able property- Marketable title to the 
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Vendor and purchaser — {Continued}, 

satisfaction of purchasers, solicitors to he 
mdde out — What should vendor prove when 
purchaser refuses to ijerfin^m the contract. 

Where a vendey oL immoveable property 
desires to enforce a Contract for sale with a 
condition that tho title adduced should be to 
the satisfaction of the purchaser’s solicitors, * 
he must eiAablish either (a) that the solicitors 
* did approve of the title, or (6) that there was 
such a title tendered as made it unreasonable 
not to approve of it. Treacher & Co., Ltd. 
Y. • Mahomedali Adamji Peerbhoy, 12 Uom. 
LfR. 5V7. 

DA VAR, J. 

(6) yemior and purchaser — Deposit — lUain- 
liff failing to perform his part of contract — 

• Claim to refund of deposit — Maintain- 
ability of --Deposit a guarantee — Sj^tecific 
performance. 

A deposit, altlioufth to be taken as part-pay- 
ment if the contract is completed, is also a 
guarantee for tho^ performance of the contract, 
and when the plaintiff fiils to perform Ins 
part of the cmiiract, ho has no right to tho 
return of the deposit. 

The plaintiff paid a sum of Ks. 1,330, as 
part of earnest money promised. Ife then 
failed to take delivci^ of the goods hut sued 
for return of the deposit. Held that he was not , 
entitled to claim the earnest money paid (a). ' 
Roshan Lai v. The Delhi Cloth and General ; 
Mills Company, Ld., Delhi, 7*A.L.J. 1010. 
STANLEY, C.J. and ifvNERJl, J. 

References : — (^i) 11 C^. ii. D. 142 ; L, R, 27 I 
O.D. 89 ; L.R, & Oh, 512, referreit to. j 

(6) Vendor a?ul purchaser -^lortgage for j 
balance of cojisy^ration — Inability of | 
vendor to put purchaser in possession of 
entire property- —Reduction of consideration 
for mortgage pro tan to — Claim to portion 
of property sold ^ by tlTird party— Dower of 
purchaser to compromise tuith claimant — 
Whether vemlor bound by compromise — 
Clause in conveyame that, if damage was 
substained for any other cause, vendor 
would not be responsible^ whether sufficient 
to relieve vendor's liability under S* 65, 
sub-sec, a. Transfer of Property Act — Pur- 
chaser's claim for expense of litigation 
with successful claimant. 

Where a purch iser takes a conveyance and, 
•being unable to pay the whole of the considera- 
tion in cash, executes a mortgage Security for 

78 


Vendor and purchaser — {Continued), 
the unpaid balance, and it subsequently trans- 
pires that the purchaser is entitled to a 
deduction from tho price settled because the 
vendor is unable to transfer what he had 
agreed to sell, the consideration for the mort- 
gage will also be reduced pro fanto. ^ 

' A purchaser may well compromise or refoi^ to 
arbitration any adverse claim made upon him, 
which would be covered by the vendor’s 
covenant o^ title, without giving notice to the 
. vendor of the claim on the proceedings, and he 
I will be entitled to recover under the covenants 
the amount paid or awarded to bo paid by him 
as coinponsation and costs to tho claimant (a). 

The only qualification to the rule is that, if 
the; vendor has no notice of the claim and of 
the intention to compromise it, he would l>o at 
j liberty to prove in defence that the claim was 
I unfounded cither wholly or partially or that he 
. could have made better teruis than the purchas- 
er, or that the purchaser made an iinprovidont 
, bargain, and in those respects he would have 
i to boar the burden of proof. His position is 
I worse if, with notice of the claim, he declines 
or fails to remove or conbest it himself* He 
cannot thou oven allege any such ground of ^ 
defence (b). 

Therefore, where the vendor was a party to 
the suit and quietly acquiesced lu the adverse 
decision by the original Court, ho cannot suc- 
cessfully turn round and contend that tho 
compromise, which took placo betwoon the 
claimant and tho purchaser in his presence in 
the appellate Court and without any protest 
on his part, was improvident. 

In a conveyance, the vendor declared that 
ho had not made any gift, etc., of the property, 
and that, if on account of any such incum- 
brance any damage was sustained by the pur- 
chaser, the vendor would indemnify him. This 
was followed by a clause that, if damage was 
sustained from any other cause, the vendor 
would not be responsible therefor. • 

Held, that this clause was not comprehensive 
enough to negative the li.ihility of tho vendor, 
which ho may incur, by reason of the broach 
of the covenant implied, under S. 55, sub-sec. 2 
of tho Transfer of Property Act, to tho ofTect 
that tho seller must bo deemed to have con- 
tracted with the buyer that the interest ho 
professed to tranter subsisted and that he had 
power t ) transfer the sAme. 

When reliance is placed upoa an express con- 
tract to exclude the operation of *tho statute, 
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Yendor aad purchaser— (Confmued). 
the contract to bo binding must bo expressed in 
plain and unambiguous language ; if the vendor 
uses expressions reasonably capable of miscon- 
struction or if ho*' uses ambiguous words, the 
purchaser may generally construe them in the 
ma^tincr most advafitageous to himself (c). 

Where an action is brought against the pur- 
chaser by a person with superior title, and the 
former compromises by paying money, he is 
entitled in an action upon the covenaht for title 
to recover the whole sum so paid and his costs, 
from the vendor. 

But this principle is inapplicable to the case 
whore the litigatiou expenses ho incurred were 
caused in a large measure by the exaggerated 
claim of the person with superior title, for 
which his vendor was in no way responsible, 
and he voluntarily gave up costs which in the 
event of ultimate success he might have been 
awarded, and he had realized a substantLal 
amount as profits from the portion of the pro- 
perty which he obtained from his vendor though 
he finally lost it. In such a case, there will be 
no failure of justice if the Court refuses to allow 
him any damages in the shape of litigation 
expenses against the vendor. Oigambar Daa v. 
Niahibala Debi, 8 lui. C.is. 91. 

MOOKKliJKK and TKUNON, JJ. 

Iie.femices:—{a) (190iJ) 1 Oh. 310; 71 L.J. 
Ch. 2Ji; 92 L-T. 101 ; 53 W-R. 297, R. (6/ 3 
B and Ad. 407, R. (c) Sexton v. Afapp, 2 Coilyor, 
560 (502), HeL 

(7) Vendor and purchaaer — Sale — Considera- 
tion — Sale complete without payment of 
full consideration — Arratujetnent that ven- 
dee should pay part consideration to a third 
person ^Third person surety for payment of 
vemior's debt to their creditor — Vendee* s 
suit for possession ^Lien —Lien of surety 
nof in possession —Ayent, surety is not. 

The vendors of certain property received a 
part of consideration themselves and agreed 
that the vendee should pay the balance to 
third person who was a surety for the vendors 
for the payment of a debt to their creditor. 
This arrangement was recited in the sale-deed 
with the consent of the vendors, the vendee 
and the surety. The vendee not being given 
possession of the property, sued the vendors for 
possession. The defence was non- receipt of full 
consideration and a lieu to the extent of consid- 
eration not received. . 

Ileldf (1) that the sale wis oompleto and 
binding, and that^ the vendors could not resist 
the claim. • 


Yendor and purohaier^tCorac/udsd). 

(2) that the surety, and not the vendors, 
were entitled to olaim the unpaid balanoe ; 

(3) that the surety was not an agent of the 
vendors but was more t^au an ageut ; 

(4) that the vendors hdd no lien ; 

(5) that the .surety also had no lien as he was 
not in possession of the property ; 

(G) that, even if the surety had a lien, hd 
should have assorted it himself, and that the 
vendors could not assert it on his behalf or take 
over his lien and act as if it were their own lien. 
Maula Dad v. Ohulam, 8 Tnd. Gas. 674. 

CriEVlS and SHAH DiN, JJ. 

(8) Vendor leaving consideration for sale 
with vendee for payment to former’s mortgagee 
—Position of purchaser. See MORTGAGE 
(General), No. 30, 7 A.L J. 9i l. 

(9) See SALE. 

(10) Vendor’s lien for unpaid purchase-money 
— Agreement that parchaso-moncy should bo 
paid by vendee to third parties — Whether vendor 
can enforce the statutory charge. See TRANSFER 
OF Property Act, No. .34, 5 Ind. Gas. 87^ 

(11) Vendee not to see ti Upplioatiori of 
money by vendor. See CUSTOMS (PUNJAB — 
ALIENATION), No. 12, 67 P.W.R. 1910. 

Yillage. 

(1) When becomes a town—Moush Rori. 

A village, e.y.i Rori, which is not a Munici- 
pality, but only comprises about 500 houses, 
with 11,500 acroh of agricultural larKl, for a 
population of about 3,300 is not a town, though 
40 or 60 of the houses in the village are paJeka, 
and 10 or of thb inhabitari^s pay income- 
tax. Radha v. Anokh Singh, 25 P. R. 1910- 
32 P.W.R. 19*1:0 = 6 Tnd. Gas. 909. 

REID, C.J. '•» • 

Yillage Chowkida»i Act. 

See ACT VI OP 1870 (BENGAL). 

Yillage community. 

(1) Land in possession of -Delivery to defend* 
ant by Government and assignment as natham 
—Right of the. See POSSESSION, No. 3, 6 Ind. 
Gas. 419. 

Yillage offloes. 

(1) Village offices— Carpenter. See ACT III 
OF 1895 (MADRAS HEREDITARY VILLAGE 
OFFICES). No. 1, 7 M.L.T. 193. 

(2) Jurisdiction —Civil Court — Karnam, office 
of — Suit for recovery of. See JURlSDIC'flON 
(OF Civil Courts), No. 1, 20M.L.J. 281. 
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Yoluntary ofTerings. 

Refusal of right to — Damages. See GiV. PRO. 
CODBf (1908). No. 9, 20 M.L.J. 630. 

Voluntary payment. 

(1) Lease-deed— $ntive extent not put in pos- 
session of lessee -Proportionate reduction of rent 
for lands not given — Payment of whole rent 
under protest, whether a voluntary payment. 
See Landijord and Tenant, No. 3, 7 M.L. 
T. 62. 

(2) Payment of revenue — Right to recover. 
See Contract act, No. 43, 7 M.Ii.T. 200. 

J[3) What amounts to — Right of contribu- 
, tion. See, CONTRIBUTION, No. 4, 7 A.L.J. 
409. 

Wagea. 

(1) Payment of differejices—S. 67, Contract 
Act, scope of. 

There is no iluthority for the proposition that, 
because under the terms of a contract an obliga- 
tion to pay or receive differences may arise on 
the happeiyng of a particular event, the contract 
is void as a wager if that event, docs not happen. 
?cich a result would be inconsistent with the 
principle underlying S. 67 of the Contract Act. 
Josh! Narbadashaukar v. Hathuradas. 34 
H. 619. 

SCOTT, C.J., and BATCHELOR, J. 

References: — 7 Bom. L.R. 805, D. 

(2) Lidian Contract Act (IX of S. 30 — 

Wagering contracts — Forivard contracts in 
UnstM.’d - Payment of differences. 

To determine whether a given transaction is 
a wagering contract or not, one of the 
commonest audiiuo.st relied upo^ grounds of 
inference as to the true character of a trans- 
action and the real intention of the parties has 
always been a con?pa«itfon between the mag- 
nitude of the transaciion and the capacity of 
the person who seeks to have it declared a 
wager. ^ 

The plaintiff, who had large dGaling.s in the 
buying and selling of linseed* entered into 
forward contracts with the defendant for the 
purchase of 7,000 cwts. of linseed to be delivered 
ou the 10th May 1910. The defendant was 
carrying on considerable business in seeds, had 
frequently given and taken delivery, and was 
a member of partnership which had godcywus. 
Out of the total 7,000 cwts., 2'|000 cwts. wore 
settled by re-sald somewhere in March 1910. 
There having been a default in fulfilling the 
contract on the due date, the plaintiff sued to 
recover damages arising from the kfroach of the 


Wager— (Concluded) . 

contract. The defendant pleaded non -liability' 
on the ground that the transaction was merely 
a gamble in differences, andt hat he understood 
it to be DO more than a wagerkig contract, and 
he relied on the re-sale of March 1910 as* 
furnishing an index to its character, fit 
appeared that the plaintiff’s intention was to/lo> 
bona fide business and thatsho made reasonable 
enquiries about the vdofendant’s position and 
solv<*ricy htffore he entered into the contract in 
question ; — 

i/e/ff, (1) that the contract was enforcoable- 
at law and the defendant was liable in 
damages ; 

(2) that the defendant could not be absolved 
I from payment, merely because that it was 
I never his intention to pay more than diffoegneos ; 

(3) that the re-sale afforde 1 no clue to the 
character of the contract, for it was no 
uncommon feature of perfectly genuine business 
to deal with forward contracts by settling 
some of them by cross sales and purchases 
according as the H actuation of the market hit 
one or the other party to them. Meghji 
Yallabhadas v. Jadhowji Morarji, 12 Bom. 
L. R. 10C2. 

BEAMAN, J. 

References 17 M. 4B0 ; 28 I.A. 239 ; 3 Bom. 
L H. 470; 17 M. 480, R. 

(3) Principal and agent — Liability of agent. 
See Contract Act, No. 23, 7 A.L.J. 1140. 

(4) Law governing wagering contracts. See- 
Contract act, No. 22, 12 Bom. L.R. 590. 

Wagers Act. 

So© Act III OF 1805 (Bombay). 

Waiver. 

(1) — or abandonment of right, what con- 
stitutes — Negligence in the enforcement of the 
claim, effect of — Distinction between latches and 
acquiescence. See A(3T II OP 1882 (TRUSTS), 
No. 3, 3 N.L.R. 12. 

(2; — by a party of an advantage conferred by 
Law for his benefit. See ACT XXXII OF 1839 
(Interest), No. l, 5 Ind. Cas. 285. 

(3) What amounts to waiver is a mixed ques- 
tion of law and fact —May be raised in second 
appeal. See INSTALMENT DECREE, No. 1, 6 
Ind. Cas. 138. 

Wajib-ul-arz. * 

(1) Pre-emption — Wajib-ul«rz— Oustow or 
contract — Cojistrtiction* * 
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Wajib-ularz— (Continued). 

The wajib-ul-arz of a village, prepared before 
it wad partitioned into several vtahals, gave a 
right of pre-emption, first, to a near sharer 
{hissadar kartb), *ind secondly to another sharer 
in the village (dusre hissadar deh). No new 
w^jib-ul-arz was^ prepared at the partition. 
The plaintiff pre-emptor was a co-sbarer in one 
of the mahals into which the village was 
-divided, but had no share ip the mahal in which 
the property purchased was situate. The vendee 
was a stranger to the village. 

Held, per St'njilcy C,J. — th.at the plaintiff 
could assert his right of pre-emption, notwith- 
standing the partition, and that the words 
hissadar deh, as used in this wajib-ul-arz, 
meant a sharer in the village (a). 

Held, per Bnnerji, J.— that the plaintiff pre- 
ciiiptor could not pre-empt after the partition 
of the village, as, although ho was a sharer in 
the village, he was not a co- sharer of the vendor, 
and that the words hissadar deh as used in the 
wajib-vl-arz meant a co-sharer of the undivided 
village for which the wajib-ul-arz had been 
prepared (6). Dori v. Jiwan Ram, 7 A.Ij.J. 133 
— 6 Ind. Gas. 17. 

STANIiKY, C.J. and BANEIUI, J. 

References (a) 22 All. 1, D. (b) 22 All. 1, 

F, 

(2) Pre-emption — Wajib-ul-arz - Constrnc- 
lion — Contract or custom. 

Where a wajib-ul-arz said : ‘ Aiiula jari 

rnkhna rawaj shufa ka Kumko manzur hai A 
Held, that it was a record of the existence of a 
custom of pre-emption which the co- sharers 
wished to continue. Hazari Lai y. Durga 
Parshad, 5 Ind. Gas. 114-^7 A. L.J. 173 -32 
A. 187. 

STANLEY, C.J. and KNOX, J. 

References : — A.W.N. (1908), 120;5A.Ij.J. 
470, D. 

(3) Pre-emption — Wajib-ul-arz — Construe^ 

turn— Contract or custom. * 

J 

The words used in a wajib-ul-arz were koi 
muqadma haq shafa ka dair nahin hiui aiyando 
Jari rakhna shafa ka ham ko vianzn hai. Held 
that the words were a record of contract and 
not of custom. Kanohan Singh v. Mani Ram, 
.7 A.L.J. 213 = 5 Ind. Gas. 212 =^32 A. 201. 
Stanley, c.j. and Pigoott, j. 

(4) JVc-cmptoi— Wp jib-ul-arz— ^Consfrticfton 
of — Custom or contract. 

The words in. the wajib-ul-arz were ‘ Is 
maste ikrar ham maliknn wa larnbardaran ka 


WaJIb-uI-arz— (Confintttfd). 
yeh hai ke ta mind boundobnst wa aymda to 
takmil bandobast sanipaiba^id rah kar amal 
daramad karenqeA*> Held that the record was a 
record of contract and not of custom. Asa Ram 
V. Kanhaya, 7 A.L.J. ^05 ^-^6 Ind. Gas. 129. 

Stanley, c.j., and Banerji, j. 

* (5) Pre-emption — Wajib-ul-arz — Variation — 

Custom or cwUract, « 

Whore there is a variation in the pre-emption 
clauses of the two succe.ssivc wajib-ul-arzes, the 
documents evidence a coutr.-ict of pre-emption, 
and not a custom. Mussammat Baldei Tew- 
rani v. Wazir Khan, 5 Ind. Gas. 424. 
TUDBALL and PiGGOTT, JJ. 

(6) Pre-emption — Wajib-nl-arz - -ConstrHction 
— Custom or contract - J difference in terms 
of two wajib-ul-arzes. 

The wajib-nl-nrz of a village prepared in 
1833, when only two persons owned the village, 
provided that, if any one of the co-sharers wished 
to transfer his share in the village, it would be 
necessary for him to inform bis co-sAarers and 
to transfer it to thorn, but, if the transfer was? 
made without the knowledge of the co-sharors, 
it was to be void, ludd, that the record was a 
record of contract which did not last after the 
settlement. ^ 

In a later wnjio-iil-arz prepared i|i 1860, tlie 
preamble was very similar to that of the earlier 
irajib-nl-atz, but the right of pre-omptien was 
given, first, to nearer co-sharers, then to 
co-sharers ill the f/m/cand then to co-shlirers in 
other thoks. Held that the later wajib-ul-arz 
also recorded a contract, as the conditions con- 
tained in itas.*^o pre-emption differed in material 
particulars from those in the earlier wajih-ul- 
arz. Sri lihailwat Singh v. Ram Jatan, 7 A. 
L J. 406 = 6 Ind. Gas. 587. ^ 

Stanley, c.j. and Banerji, j. 

Reference : — 31 A. 539, Kx.pl. 

(7) Landlord and tenant— Gro^'e planted by 
temints on the understanding that they will 
he at liberty to sell it — Custom not proved — 
Effect of. 

The wajib-ul-arz of a village prepared in 
1862 recorded that in future a tenant shall 
plant a bagh with the consent of the zamindam, 
but as regards sale he shall have the power. 
On the sale of a'^ grove by a tenant who had 
planted it, to the defendants, 'the zamindars 
sued for recovery of possession, on the ground 
that the xvajib-ul-arz did not record a custom 
authorising the tenants to sell. Held that, 
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Wajib-ul an — {Continued), 
wheito petmisBion to plant a grove had been 
granted on the express qpiidi&ion that the 
tenants would bo at liberty to sell, it was im* 
material whether t^e reeord was one of a custom 
or a contract. Ishar CTar Tiwari v. Ramharak 
Tiwari. 7 A.L.J. 587-6 Ind. Cas. 872. 

Stanley, c.j. and Banekji, j. * 

(8) Preemption — Wajib-ul*arz —Variation — 
Custom or contract — Ikrarnama — Entry 
not clear — Presumption as to custom. 

Where an entry in a irajib-ul-arz indicates 
ngithcr custom nor contract, the presumpt.on 
is that ii Records a custom (a). 

The mere use of the word “ Ikrarnama'* does 
not p(^nt to the conclusion that the parties in- 
tended that all the entries in the wajib-iil-arz 
should be mere evidence of a contract. 

A slight variation in the terms of the pre- 
emptive clauses of the two successive wnjib-ul- 
arzes does not render the entries in the docu- 
ments evidence of a contract (6). Bandhu 
Ahir V. Bfsheahar Rai, G Ind. Cas. 704. 

• GlUFFlN, .1. 

References {a) A.W.N. (1897), 3, It. (o) G 
Ind. Cas. 151 ; 7 A.L.J. 519, F, 

(9) ^re •eruption — W.v j i b -u 1-arz - Construction 
^Karahat karib harjuiiU men. meaning of 
— Blo(^ relation. 

The wnjib-ul‘((rz of a village contained the 
following provisions: — “Lihaza jo koi sharik 
hissa a na hazarye bai ya rehn ya thika ya 
istighralc intekal karna phahe, to awal shur- 
kai zaili patti mustahak lenc intekal milikiat 
kc hongo, jo woh na len, to digar shurkai patti 
majaz Icuo intikal ke honge, aur ^Jthalat inkar 
hissadaran patti inazkur, aur hissadaran dusro 
patti ke jo karabat karib haqiat men rakhte 
hoii, nui.stahaq leiTc hAikal ke honge 

Held that the words “ Karabat karib hakiut 
men” referred to relationship in blood and not 
to nearness in space, Raldeo Perahad «. 
Bhagwant Singh, 7 Ind. Cas. 7G8. 

KARAMAT HUSAlN, J. 

(10) Pre-emption — Wajib-ul-arz - Presump- 
tion -Custom or contract, 

A record in the wnjib-ul-arz must be doomed 
to bo the record of a custom, unless the docu- 
ment itself indicates or it is otherwise proved 
that the clause relating to pre-emption is the 
embodiment of ^a new contract (a). Nathii Y. 
Dilawap All, 8 lud. Cas. 526. 

• BANEUJl, J. 

References .‘—A.W.N. (1897). 3; \ A.L.J. 902 ; 
7 Ind. Cas. 181, F. 


Waji If- u 1-arz — {Concluded) . 

(11) Wajib-ul-arz— Co?is/J7wfion of document 
— Wajib-ul-arz forbidding sale of trees, 
applicability of, to sales in execution — Sale 
in execution of decrees. 

Whore a wnjib-ul-nrz provided that tenants 
who had planted groves Jiad a right to gut 
standing trees for their household use but could 
not sell any tree cxc<y)t with the permission of 
the owner ^f the land, Judd, that the terms of 
the imjib-ul-arz forbidding sale applied as 
much to sales in execution of decree as to a 
private sale. Harpal Singh v. Jagwant Singh, 

13 O.C. 3GG. 

Lindsay, j.c. 

(12) Pre-emption —Wajib-ul-arz — Partition — 
(rid wajib-ul-arz copied — Hissadaran deh. 
nu'nning of. 

The pre-emptive clause of a wajib-vl-nrz 
gave right of pre-emption, first, to co-sharcrs, 
who were rclalives, secondly fo, hissadaran ek 
jnddi, and thirdly r.o hissadaran deh. The village 
was partitioned into several mahals. After 
partition the same pre-emptive clause was 
retained in each of the mahnbt :*IIeld, that the 
words hissadaran deh meant co-sharcrs in the 
village, and not in the mahal, Kallu Y. AJud- 
hya Pershad, 8 Ind. Cas. 527. 

Knox, c.j., and Kakamat Husain, j. 

(131 Value of entries in, as evidence of cus- 
tom. See Hindu law (Succession), No. lO, 

14 C.W.N. 770. 

(14) Suit based on —Whether incidents of 
Mahomedan Law could bo imported into the. 
See PUK-EMPTION, No. 24, 7 A.L.J. 6G0. 

(15) Variation of language —Interpretation of 
documoiit. See PRE-EMPTION, No 31, 7 A.L. 
J. 1010. 

(IG) Groves plan ted by tenant — Right to cut 
and sell timber. See LANDLORD AND TENANT, 
No. 32, 7 Ind. Cas. 212. 

• (17) See Pre-emption. 

(18) Admission of liability entcilbd in — 
Acknowledgment. Sco LIMITATION ACT 
(1877). No. 19, 5 Ind. Cas. 77. 

(19) Provision as to chaukidari cess in — 
Legality. See. UeouLATION, VII OF 1822, 
No. 1, Sind. Cas. 689, 

Warranty. 

(1) Agreement to sell ”tho entire stock at 
Shalimar Depot or 70(V— 800, say seven to eight 
hundred tons of coal.” — Wor^s of description 
and not of estimation. See CONTRACT, No. 4, 
37 C. 334, 
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^Warrftiity--(Oonc/auifld) . 

(2)-- in case of fire insurance — Breach of— 
Effect — Distinction between, and more represen- 
tation. See INSURANCK. No. 2 6 N.L.H. 89. 

(3»*^of title — Breach of— Rights of buyer — 
^asurc of damages. See SAIjE, No. 6, 8 M. 
L.T. 216. 

(4) What amounts to breach of. See CON- 
TKACT, No. 9, 8 M.L.T. i81. 

Washerman. 

(I) — not returning articles made over to him 
— Right to set off value of articles against hia 
wages. See CiV. PRO. CODE (1908), No. 106, 
77 P.R. 1910. 

Waste land. 

(1) Waste land, unasscssed — Right of pasture 
against Government — Prescriptive title — 
Darkastdars whether entitled to possession. 
Where the plaintiffs were granted certain un- 
assassed lands in Darkhast, and the defendant 
obstructed the plaintiffs and setup an imme- 
morial right of pasture and denied the right of 
'Oovernment to* grant the lands on Darkhast. 

Held that a right of pasture does not exclude 
the owner’s right to the possession and enjoy- 
ment of the property over which such right 
may exist (a). 

‘ Qvivre. — Whether, in the case of Government ] 
waste, whore the owner has no use for the pro- | 
perty and is not present on the spot to resist ! 
any acts of trifling enjoyment on the part of 
another (b), the mere pasturing of cattle by the 
adjoining ryot would amount to an enjoyment 
as of right so as to create a prescriptive title 
(r). Yenkatappa Naidu v. Yallur Yeerlah, 

'7 M.L.T. 380. 

White, (i.j., and Krishnaswami Iyer, 

J. 

References : — (n) 19 A. 172, R. (6) 4 Ap. Cas. 
770, n. (c) 31 C. 406, li. 

(2' Right to — Adverse possession — Otitis of 
proof. See CROWN, No. 1, 7 M.L.T. 128. 

(3) Waste and jungle land — Disputed boun- 
dary— Chws of proof. See BOUNDARIES, No. 3, 

7 Ind. Gas. 166. 

Water. 

(1) Water, right of —Oovernment, duty of, to 
maintain irrigatiipi works in repair — Defi- 
ciency of water supply owing to non-repair 
— Loss to ryot in conseguence — Whether 
suit lies g gainst Government therefor — Posi- 
tion of Zemindar and Goveminent, 


Water — [Continued). 

The Government is not under an obligation, 
with regard to each individual ryot, to repair 
irrigation works whenever they require repair. 

A ryot 18 entitled to ' prevent Government 
from doing any act resulting in a material 
^diminution of the usual supply of water for irri- 
gation to his land, but no action ^ill lie for 
mere f.iilurc to repair, when repair is required 
to enable the ryot to receive the usual supply. 

Obiter . — It may well bo that the Govern- 
ment, when handing over large tracts of the 
country t(« Zamindars at the permanent Settle- 
ment, laid upon them an obligation to preserve 
and repair the irrigation works handed over to 
them ; consequently there may lie o7i the 
Zamind.'ir an obligation more'oiicrous than any 
that is upon Government, and what ir discre- 
tionary upon Government has ‘been made by 
the Government obligatory in the case of the 
Zamindar. The- Zamindar's position is like 
that of a person or corporation on w^om statu- 
tory powers are conferred and- statutory duties 
arc imposed (u). i 

It has never been held that a person, bound 
by reason of his tenure to keep away in repair, 
is liable to an action by individuals injuj^d by 
hisfailurc to do so (b), while, as regards persons 
and corporations on whom statutory powers 
have been confierrod and statutory duties 
imposed, the rule derivable seems to bo that 
in the absence of a law liability as regards in- 
dividual.s, no such liability arises in ‘’cases of 
non-feasance merely because the statute imposes 
a duty ; the statute must impose the liability 
as well exprsssly or by clear ftnplication (c). 
The extent of the public duty which lies on the 
Zamindar is to be ascertained on the analogy 
of public duties cast upfifi persons or corpora- 
tions by reason of tenure or by statute. 

The rights and obligations of Government in 
the matter of irrigation works in this country 
have to be ascertained from unrecorded custom 
and practice (d), and there is no custom or prac- 
tice, recorded or unrecorded, in this Presidency, 
under which a ryot receives compensation from 
the State or a Zamindar, measured by the 
value of the crop lost, owing to defects in the 
irrigation works which command his land. 

Afuch inconvenience would bo caused, if 
every person injured by non-feasance on the 
part of a body or a person entrusted with a 
public. duty, were entitled to come into Court 
with a demand for compensation for his own 
particular grievance. 
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Water — (Continued ) . 

Narjoan tho GovernmcDt beheld liable on 
the basis of a contract, as Jihe Government is 
not bound by a contract with the plaintiff to 
maintain a supply^! water for the irrigation of 
his land (e). The Secretary of State for 
India in Council v. Muthuveerama Reddi, 7 
MX.T. 897 = G Ind. Caa. 735. * 

WHifE, C.J., and MlliLKB, .1. 

References : — (o) L.R. 1 l.A. 364, ExpL (6)7 
H.andN. 772; (1898). 2 Q.B. 88, 72. (c) (1895) 
1 Q.B. 64 ; (1896) A.C. 43.S, 72. (d) 28 M. 72, 7^. 
aj;jd ExpL (e) 24 M. 36, N.E ; 16 M. 333 : 7 M 
H.C.R. 6p ; 28 M. 72, R. 

(l-rt) “ Full watey rfite'‘\ meaning of the term 
Full ” tohnt it means. 

The term “ Full water rate” in rule 2 means 
full water rate in respect of wet cultivation, 
and not full \fater rate in rospect of the crop 
actually rai.sed, wet or dry as the case may be. 
“ Fuir* means something different from 

whole. The Secretary of State for India 
in Council v. lf*K. Subba Row, 8 M.L.T. 53 
•^7Tnd. Cas. 266. 

White, * c.J., and Millwk, j. 

(2) Water — Surface water, right to appropriate 
^Water-course previously supplied —Oh- 

•. struciion — Right to natural flow, 

A landowner has a right tc^ appropriate sur- 
face water, which flows over his land in no 
definite channel, although the water is thereby 
prevenllfed from reaching a v^'ater-course which 
it previously suppliedi haja Inderjit Pertap 
Bahadur Shai y. Hohunt Krishna Dyal Qir, 
€ Tnd. Cas, 278-= 14 C.W.Ts^. 825« 

CASI'KBSZ and Chatteujkk, jj. 

(3) Water in (rorcrmnnit channels — Right 
to distribute Ztaler. 

Government has a right to distribute water 
in Government channels, without prejudice to 
the rights of ryotwari hofdors which they hAvo 
acquired for the necessary cultivation of their 
lands. Kristna Row v. Kuppier, 8 M.D.T. 
268. 

Benson and Kkishnasw.vmi iyeji, jj. 

(4) Custom — Customary right to use a tank 
for bathing, washhig and taking water, 
whether involves a general right of 

The oxistencp of a customary right to use a 
tank, for the purpose of bathing and washing 
and taking water therefrom, does not neces- 
sarily involve a general right of access to the 
.tank. The customary right may be limited to 


WatOF — (Concluded), 

access by a particular ride. Muhammad Httaain 
Rowthop V. Muhammad Mobbakar RowtheP. 

2 Tnd. Cas. 427-20 M.L.J. (Jp9. 

White, c.j., and Miller, .t. 

(6) Water flowing in undelincd water-colfrse 
* - Right of adjacent owners inter se, *800 
Natural Rights. No. 1, 7 M.L.T. 164. 

(6) Right to flow ’of —Erecting a dam — Con- 
tinuing wrong injunction. Sec LIMITATION 
AUT (1877), No. 37, 3 Sind. Ta^R. 228. 

( 7 ) Easement for watering mulberry land — 
Right to irrigate other crops. See EASEMENT, 
No. 6, 7 Ind. Gas. 813. 

(8) Levy of — Statutory powers — Delegation — 
V.ili(i:ty. See MADRAS ACT, VIT OF 1865 
(WVTER CESS), No. 3. 8 M.L.T. 171. 

(9) Right to let the water run off from land 
on a higher level into that on a lower level — 
Injunction. See NATURAL RIGHTS, No. 2, 8 
Ind. Cas. 456. 

( 10 ) Tests for determining implied engage- 

ment exempting water cess. See ACT VIT of 
1865 (Water cess), No. Ind. Cas. 357. 

Way. 

(1) Public path^ when dedication of, to he 
presumed -Right of one sect to take their 
idol in procession . 

'Phe plaintiffs, Vellalars, sued for a declara- 
tion that the defendants, Kaikknlnrs (weavers) 
were not entitled to carry their idol in proces- 
sion along a certain path. Tt was found that 
the path was used by all members of the public, 
including the Kaikkalnrs, who desired to use 
it, without any objection or interruption of any 
kind. There was no evidence as to the origin 
of the user or that the dedication by the Vcl- 
lalnrs as found was subject to any conditions. 

Held, that the Kaikknlars had the same 
right to conduct religious processions as the 
Wellalnrs, as the street was a public path (a). 
Continued user of a way by the ptibllb, raises a 
presumption that the way belongs to the pub- 
lic, that it has been dedicated hy the owner for 
the public use for which it has been used. 

It does not^ lie upon the public to show by 
what particular owner the road has been dedi- 
cated (6). Mannada Hudali v. Nailya Goun- 
dan,6 M.L.T. 285 =19 M.L.J. 467. 

BENSON and SANK^RAN NAIR, JJ. 

References:— (a) 26 M. 376 ; 30 M. 186 (P.C.). 

: 26 M. 565, D. (b) 2 Ch. f908..p. 696, 1 Ch. 
1909. p. 12. 
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Yi%y-^{Concluded). 

(2) Easement of necessity — Right of way — 

Other means of access. See EakemknT. No. 4, 
7 M.L.T. 288. ^ 

(3) Claim of private right by plaintiff over 
le^d— Claim of public right by defendants — 
Clause of action — Parties. See SPECIFIC RE- 
LIEF Act, No, 20, G Ind. Cns. 46. 

(41 See Public way. 

« 

(8) Public user — dedication — Preaumption — 
See Highway, No. l, 8 Ind. Cas. 175. 

(5-n) What cAnfers right of way on the pub- 
lic. See Act V OF 1894 (MADRAS LOCAL 
Boards), No. 3, 8 Ind. Cas. 682. 

Wharf. 

(1) Sec ferry, No. 1, 14 C.W.N. 410. 

Will. 

( 1 ) Will — Ddcumeni dca ling tnith tlie xiroperty 
not belonging to testator — Mohunt of idol — 
Prennsion fo7‘ succession of Mohuntship — 
Power of Superintendents to dismiss snxices- 
sor — Right of Superintendents to apply for 
jrrobate — Succession Act (X of 2865)^ S. d. 

A document purporting to be will dealt with 
property, which belonged to the idol of a math 
and in which the executant of the document, 
the mohunt of the idol, had himself no right at 
all. The document also purported to provide 
for the succession to the mohuntship after his 
death and named A as his successor, and there 
was a proviso that certain other persons, called 
superintendents, would be competent to dismiss 
him for misconduct and appoint a fit person in 
his place : 

Held, that the document is not a will as it 
does not contain the legal declaration of the 
intention of the testator with respect to his 
property, but purports merely to indicate the 
person who on his death should bo elected to 
undertake the duties of the mohunt ; and that 
the power given to the Superintendents is not 
such a power of appointment as to give any 
title to them for obtaining probate. GhanaBb ■ 
yam Mohantl v. Jagabahdhu Jena, 5 Ind. 
Cas. 149. 

Brett and Sharfuddin, jj. 

(2) Will — “ Malik lilte myself ” meaning of 

— Power of disposition conferred on donee 
— F4xteni of interest — “ After death of wife 
property to come to son if he is reformed in 
character, ” effect of p^'onision — Construe- 
tion. * ^ 

Although the use of the word * ‘ malik ” in a 
will does not conclusively show that the donee 
was intended to take an absolute interest in the 


Will — {Continued ) . 

property, yet, if the expression ” malik, ^ like 
myself is used, or if a power to sell or make 
a gift is conferred on the donee, the effect of the 
provision is to create an absolute interest (a). 

A testator provided in his will to this effect : 
After my death my wife will be malik 
like myself, having right to give away, sell, 
etc., and, after the death of my wite, all that 
property will come under the control of my son 
if ho is reformed, otherwise, if the son’s char* 
acter is not reformed up to the death of my 
wife, that property will come after my wife’a 
death on behalf of the grandsons—” 

Held, that the effect of the will was to vest 
the property absolutely in the testator’s ivife. 

Held, further, that the obvious intention of 
the testator was to keep the property out of the 
hands of the son so long as he (Vid not reform 
himself, and that the testator provided that, if 
any portion of the estate was left intact at the 
time of his widow’s death, it was i^ot to find 
its way into the hands of his sVm, except in the 
event of a complete reformation of his habits 
in the meanwhile. Amerendra Hath Bose v. 
Shuradhany Dasi, 5 Ind. Cas. 73-14 C.W.N. 
458. 

*■ 

l\rOOKBRJEE and TEUNON, JJ. 

References g C.L.J. 20; .30 A.' 84; 10 C. 
342, R ; 27 C. 44 ; 27 C. G49 ; 4 C.W.N. 337 ; 28 
C. 499 ; 23 0. 670 ; 23 l.A. .37, Rel, on. 

(3) Will — Revocatior — Hindu Law — Father's 
power over self-ncguired property — Will not 
forthcoming — Senmdary evidence — Pre- 

sumptiorP— Incompetency of defendant to 
make a neiv case in appeal. 

Held, that : — t 

(1) In case of self-acquired property, a Hindu 
father is at full liberty to disinherit by will any 
of,^his sons. 

(2) Where a will is not searched for imme- 
diately after, and it is not shown that it did 
not exist at the time of the testator’s death, 
the mere fact of its not forthcoming afterwards 
and of the testator’s acting in some explainable 
instances against it, does not raise the pre- 
sumption that it has been destroyed by the 
testator with intention of revoking it (a). 

(3) Where a defendant in the first Court only 
pleaded that the testator’s conduct subsequent 
to the execution of the will showed that he l^ad 
no intention to abide by its provisions and that 
the testator’s conduct and that of the plaintiff 
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operated to cancol tbo will, ho cannot bo allowed 
to set up in appeal a new case to the effect 
that the testator had destroyed the will with 
the intention of {cvo|(ing it. Hanwanta 
Y. Padman, IGO P.W.R. 1909. 

Johnstone and Scott-Smith, .i.i. 

Referejtces 29 A. 82 ; 31 C. 885, li,\ M.I. 
, 229, D. • 

(4) Will—IiequeHt of hereditary trusteeship, 
— Acquisition by adverse possession — 
Nature of estate acquired. 

Where a person took under a will, ho mu t 
• be consideved to have prcacribod for the estate 
which the will purports to confer upon him, as 
for instance in the present suit, that of a here- 
ditary trustee, aiyl that, if his title was per- 
•fected by adverse possession, ho must he con- 
sidered to havg hold a hereditary trusteeship 
with all the incidents attachnig thereto {a). 
Satyanarayanamma v. Kollara Narayan- 
amma, 7 M.L T. 189. 

WATjrdS and*SANKAUAN NAJIt, JJ. 
•Reference : — (a) 0 M.Ii.J. 255, It. 

(5) Probate Will — (U)dieil — Sound tiisimsuiq 
inind—OttUA probandi - Conclusions of fact 
— IKif nesses™ J udqes. 

Tlhe onus of proving that the testator was of 
sound, dispSsitig mind, at the time when he 
executed a Will or Codicil, is on the person 
who propounds the Will or Codicil. 

It is iHways dilliculL^for Judges, who have 
not scon and heard the vTitnesses, to refuse to 
adopt the conclusions of fact of those who 
have ; but that idifhculty i-f grcatl,^ aggravated, 
whore the Judge who heird them has formed 
the opinion, not only that thcir^iuferenccs arc 
unsound on the i^ltuice of the probability 
against thoir story, but that they are not wit- 
nesses of truth. Shunmugaroya Mudaliap 
y. Manika Mudaliap, 11 Bom. L.R. 1200 (P.C.) 
-lOC.L.J. 276 = G M.L.’T. 304 -32 M. 40O 
= 3 Ind. Gas. 799-19 M.L.J. 640. 

Lord Macn.aohten, Loud Atkinson, 
Lord CoLidNS and SIR Andrew 
SOOBLE. 

Reference: — i Gh. 705. H. 

(6) Construction —Bequest, when void for UU’ 

certainty— Expression of general charitable 
intention — ^Ejfect — “ Saaavarat Direc- 

tion in a will “ to start a sadavarat for the 

* needy Ei)'vct - - J Practice — A pplica tion oj 

principles of English TjOW . in construction 
of. 


Will — {Qontinued) , 

A bequest not expressive of any definite 
intention is void for uncertainty ; but no part of 
a will is to be rojoctod as destitute of meaning, 
if it is possible to put a roasotiablo construc- 
tion on it. 

So, if a testator has expressed an absolute 
‘ gtmcral intention to give a legacy to a charit- 
able purpose, but has left uncertain tVie parti- 
cular mode^hy which* his intention is to bo 
carried into effect, the Court will supply the 
defect and enforce the charity, (a). And if, 
therefore, the general intentions of the testator 
are so expressed that the trustees or, f.iiling 
them, the Court (under S- 92, C.P.C.), can 
dr.iw np a scheme giving effect to such general 
intentions, there can be no necessity for hold- 
ing Pit* bequest bad for iincortainty. 

“ Sadavarat^* (as admitted by the parties) is 
ch.arity which i.ikes the form of a periodical 
distribution, at regular intervals, of money or 
goods. Tn directing his trustees “ to start a 
sadavarat for tho needy,” the testator is 
expressing a general intention t«) give a bequest 
to public chanty. Since a praetic^il scheme can 
ea.sily bo setili-d to carry out the ttj.'Jtator’s 
intentions, the becjuest is not void for uneor- 
taiiity (5). 

It has bc*en tho univorsiil practice of all 
Courts in India to consult and follow lilriglish 
decisions when construing wills. Although 
the JCnglish bbw is not obligatory upon tliu 
Courts in the Mofussil, they ought, in proceed- 
ing according to “justice, equity and good 
conscience,” to bo governed by the principles 
of English law applicable to a similar state of 
circumstances (c), Kishinbai V. Notandas, 
3 Sind. L.U. 185. 

Lucas and Crouch, j.cs. 

References:— {a) 1 C. 303 (.‘318) ; 17 B. 361 
(355) ; 31 C. .895; L.K. (1908) A.C. IG2 (1G7) and 
S^iell’s Kiiuity, I3th Fldti., p. 116, li, (b) 17 B. 
351, not E. and In re Davidson (L^R., 1909 
1, Char. 567), D. (c) 0 M.T.A. 307 and 11 B.H. 
C.R. 3G (37). R. 

(7) Will - Construct ion K hopithu,' meaning 
of. 

Where a testator bequeathed some of his 
properties to \ and B, and C, bis adopted son 
to be enjoyed by them (“ Vamsa Parainparya- 
iiiayi”; from generation to generation (“ekopi- 
thu”) harmoniously, without any power of 
gift, mortgage or sale, and «there was also a 
gift of certain other property to hift adopted son, 


79 
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held the testator’s intention to be gathered 
from the will was that the estate should be 
enjoyed by the three devisees and tlicir descend- 
ants without l)artilion or alienation, and that 
^ they were not to take as tenants in common. 
^Authipuranam v. Appaswami, 20 M.L.J. 99 
.= 5 liid. Cas. 880. < 

WHITK, and SANKARAN NAIU, J. 

(8) Joint wills— Death of one lAh ty^ revoca- 
tion by the other* 

A joint Will is irrecoverable, where the 
survivor has taken a benefit on the death of the 
co-testator. Where the surviving eo-testator 
succeeds to the bequeathed property under the 
ordinary law of inheritance, he cannot be said 
to have received a benefit under the provisions 
of the Will. I’ersons may agree to make mutual 
Wills which remain revoiiablo during the joint 
lives, by citlier with notice to the other. Where 
the joint Will is a disposition by each testator 
of his own property without any arrangement 
between the two, the Will is revocable at the 
Will of either, and cannot be proved till the 
death of tko survivor. Mlnakshi Animal 
Y. Yisvanatha Iyer, 5 Ind. Cas. 791 = 20 M.L. 
J. 339. 

WHITE, C.J., and KRISHNASWAMT AIYAH, 

J. 

liefercnces (1905) I’. 194 ; 74 L.J.P. 110 ; 
64 W.R. G1 ; 93 L.T. 4U ; 21 T.L-U. 528, F, 

(9) iri/Z — Con.sfrzn/ion - Bialik, meanimj of 
— Direction for establishment of pious 
institution for commemoration of testator's 
name— Uncertainty — Reversioner Jiot to 
(jet property — Void provision — Improi'e- 
ments — Riyht to claim value, u'hen arises 
— Improvements by life-tenant or purchas- 
er fiom him. 

No irnportaneo should be attached to isolated 
expressions in a Will, but the Court must 
look to all its clauses and give effect to them, 
ignoring none as reduntant or contradictory (a). 

Althougli a donee might be declared as the 
nialikf by which term ordinarily a heritable 
and alienable estate is created , the effect of the 
word may be modified by the dbntext, and the 
full proprietary rights imported by the word 
may bo materially restricted by the other pro- 
visions of the Will (5). 

Therefore, where it is* stated in the preamble 
of a Will that the testator’s widow should own 
and possc6s*ft/rc himself his ancestral properties, 


YliW— (Continued), 

but in the body it is provided that shp should 
be able to sell the properties for the perform- 
ance of pious Acts : Heidi that the testator 
had no intention to j^reat^ an absolute interest 
in favour of his widow. 

A Will provided for the establishment of a 
pious institution of a permanent character for 
commemoration of the testator’4. name, held 
void for uncertainty (c). 

No effect can bo given to a clause in a Will, 
which provides that the reversionary heirs of 
the testator should not obtain his property (d). 

As a general rule, in order to entitle an occu* 
pant of land to compensation for improvements, 
three things must concur ; Jirst, he invist have 
held possession under coloq” of title ; secondlyj 
his possession must have been .idvorse to the 
title of the true owner, that is,^t. must not have 
been possession by more permission of another 
whose title he recognises ; and, thirdly ^ he must 
have aefccl in good faith, thal. is, under the 
honest belief that he has secured food title to 
property in question and is the rightful owner 
thereof ; and for this belief there must be some 
reasonable grounds such as would load a man 
of ordinary prudence to entertain it. 

As a general rule, improvements made on 
property by a life-tenant thereof attach tt» the 
estate and pass to the reversioner or remainder- 
man, at the expiration of the life estate, with- 
out any liability on his part to make' compen- 
sation therefor; imd the same is true o' improve- 
ments made by a purchaser from one who holds 
a limited interest, for it is presumed that such 
purchaser Iniows tlio title whi^h he acquires. 

The defendants purchased certain properly 
from the widow of a Hindu testator and effected 
certain improvcmonts*c/ii1.^. The reversioners 
sued to set aside the alienation. There was a 
.substantial question in controversy as to the 
Jrue effect of the ^Will which was of an am- 
biguous character : 

Held that the plaintiffs would not be liable 
for the cost of •’ny improvement effected during 
the life-time of the widow, but the defendants 
arc entitled to claim the value of improve- 
ments effected by them subsequent to the death 
of the widow and up to the date of the judg- 
ment. Kanda;ppa Nath Ghose y. Jogendra 
Nath Bose, 6 Ind. Cas. 141. . 

Mookerjee and Teunon, j.t. 

References : — (a) SO.Ij.J. 20, F. (b) 8 C.L.J. 
20; 10 O" 842; 30 A. 84 ; 6 A.L.J. C7 ; 
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18 M.L.J. 7 : 12 C.W.N. 231 (P.C.): 10 Bom. 
L.U. 69'; 7 C.E.J. 131 ; 3 M.L.T. U4 ; 5 Ind. 
Cas. 73 ; 14 C.W.N. 458, F. (t) (1902) A.O- 37 ; 
71 L.J.P.C. 22 ; 50 W.B^ 309 ; .«G L.T. 158, Ji. 
(d) li R.I.A. Sup. Vol. *7 (79), Ji. 

(10) Hindu Law — lliiZ — Competency of minor 
to viahe to Will — Succession Act {X of 
S.46-^Imdit Wills Act {XXI of 70), S.iJ 

* — Majority Act {IX of 187 :j), S, 3, (hiar- 
dian and Wards Act (Vlll of 1890), S. 6^. 

Where a guardiiin has been validly appointed 
or declared under the (lUardiaii and Wards 
^Ao*t, the minority of the ward does not cease 
till he attanis the age of 21 years, and it is im- 
material whether the guardian dies, or is 
removed or otherwi.se ceases to act {a). 

* And, therefore* where a guardian was 
appointed but he died and no frc.sh guardian was 
appointed, iboTiw.ird cannot make a v.ilid Will 
before he attains the age of 21 years. Dipa 
Koer V. Lakshmi Naraiii Singh, G Lnd. Cas G. 

IIOLXAvOOD and CJllTTY, ,I.r. 

^Eeferoiccs : C.W N. GIM ; 30 C. 708; 
11 C. 721, F. , 

(11) Will — Life-tenant under Will— Whether 
can mortynge the interest of devisee. 

A person, who is not tlio c.xoeutor or guardian 
.of the devisee, c.innot mortgage the latter’s 
interest, only Ijecause he hiin.seU is a lifc-lenant 
of property under the Will. T.S. Ayirantha 
Chetty V. Aramanathochi, C Tnd. Cis. 533 — 

8 SI.Li.tT 9h. , 

BKX.SON and JltJNllO, .1.1. 

(12) Will -ConstrucliomA 

Where a given subject is devised and there 
are found two species of property^ the one pre- 
cisely correspond it 2 ,;j^r 4 the description in the 
deviser, and the oilier not completely answering 
thereto, the latter will bo cxelnded. Tulsha 
Y. Mathurapuri, G Tnd. Cas. 7U1. 

STANTiEY, C.J., and (htlFFlN, J. 

(13) Will — Caveat— Caveators withdrawing 
on i)ro pounders agreeing to pay an allowance 
— Personal liability of ejcecutors —Settle- 
ment of bona fide dispute — Enforcement of 
agreement if opposed to public policy — 
Registration. 

Where, on the executors propounding a Will, 
the widow.s of tljc deceased entered caveat, but, 
before the case came on for hearing, the parties 
Hottlod their differences and the caveators with- 
drew their objections on the executors under- 
taking, inter alia, to pay them a fixed monthly 


V. i 1 — {Qantimied). 

allowance for performing rcligioasacts, although 
the will purported to provide for grants of 
money for such purposes only out of the sur- 
plu.s income. * 

Held, affirming, Doss, J . — That the ngreo- 
tnenb, having been entered iii*to in order th 
^ settle a bona Ji do dispute, was enforceable, an^ 
as the liability which the executors undertook 
appeared to be a porsoi2:il one, the fact that the 
agrecin 'ut not registered or that the terms 
went beyond those of tlic Will, were no bar to its 
enforcement. Surja Prasad Sukul y. Shyama 
Sundari Debi. 14 C.W.N. 907 --=7 Tnd. Cas. 
550. 

Jenkins, c..i., Casprrsz and Doss, jj. 

(II) Will — Const metion of — Two species of 
ptoperty devised— JO operty not strictly 
corresponding to description in Will to be 
ercUided — resumption. 

It is a well settled canon of construction 
th.at, whore a given subject is devised and 
there are found two species of property, the 
one precisely corresponding to the description 
in tlio devise, and the other n»it completely 
aiihwering thereto, the latter will be excluded. 

Certain property described as being in the 
testator’s separate po.sse^sion was bequeathed 
to appellant. The testator was entitled to 
certain ska mint patiis, in the village which 
bore distinct Tiuml)or.s from those .specifically 
given. Those latter were owned by proprietors 
of asli pattis in common and were not as.sessed 
to rovoruic. The former were asli pnttis and 
were a^scs.scd to revenue. The* Will contained 
no words such as “with the appurtcnance.s ’’ 
or “ land.s appertaining thereto ’’ and specific- 
ally described t he asli jiattis. 

Held, that the asli pattis precisely corres 
2 )oiided with the de.scriptioii in the Will, and 
shamlat paltis in no way answered to that 
de'-cription, and, a fortiori, the latter were 
oxcludod. Tulsha y. Mathurapuri, 7 A.L.J. 
109.3. • 

ST.VNTjRY, C .T., and GUIFFIN, J. 

(15) Capneily to make a Will -Undue 
influence iJiirden of ptoof — J^Jvidence, 
nature of — Pleadings — Uarticuinrs of 
undue influence — Kvidence in rebuttal — 
Costs. 0 

The of proving thalt the Will projinunded 
is the last Will of the deceased and that the 
deceased, at the time of making the Will, was 
of sound and disposing* mind, niemory and 
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undorstaiidiriK, always lies on the pai'fcy pro- 
pounding the Will. Where, however, undue 
influence is alleged, ordinarily the onus of 
proving that the Will was (ditained by the 
, undue influence of other parties lies on those 
wiio make the allegation. 

*But, where the testator was an unmarried 
lady, not of much education or very high order 
of intelligence, and in very close ^ouch with 
the plaintiffs, the onus of establishing that she 
was possessed ‘of Icvtainenlary capacity and 
that the Will was made by her without being 
unduly inlluencod by any one, lies wholly on 
the plain tills. 

The mere fact that a lady afllicted with pain 
and physical weakness should have indulged in 
a few pleasant self-deceptions is nob snfUcient 
for holding that she should be stamped as an 
imbecile or an idiot incapable of intelligent 
appreciation of the ordinary alTairs of this 
world. 

In order to uphold a Will, it is not necessary 
to prove that the testator was gifted with a 
very high ordbr of intelligence. All that is 
required is that the testator was able to under- 
stand his position, to appreciate his property 
and to form a judgment with respect to the 
parties whom he wished to benefit by it. If be 
c^n do that, it is enough, though ho may be 
very feeble and debilitated in undcrst.inding(r/l. 

Tn order to invalidate a Will on the score of 
undue influence, it isnotsuflicientthat the Court 
should think that the testator has been persu- 
aded into making a Will of a particular kind, 
or that ho has been persuaded to benefit this or 
that person to a certain extent. It must be ^ 
such an influence as induces the Court to think 
that the Will as executed is not the Will that 
the testator desired to make, that it does not 
benefit the parties whom ho would wish to 
benefit, but that ho is doing that which is not 

his desire and, thorefnro, not his Will. ^ 

« 

The undue influence required to sot aside a 
Will is the control of another’s will over the 
testator whose faculties have been so impaired 
as to submit to the control of such other person, 
so that the party making the Wilkhas ceased to 
bo a free .agent and has adopted the Will of the 
controlling party. A Will made merely from 
motives of gratitude or esteem or affection is 
not a Will made under uvduc influence (6). 

Where the defev^dant pleads undue influence 
in an action • for probetto of a Will, ho cannot 


Will -(Continued), 

bo ordered to give in his statement particulars 
of acts of undue influence or of the time and 
places where and \then they took place (c). 

But in such a casqj the plaintiff may be 
allowed to give evidence? at the end of the case, 
in rebuttal of the defendant's case as regards 
• undue influence. 

Whore the defendant in a pttibate case 
adepts a most inimical and offensive attitude 
towards the plaintiff and makes grave and 
unfounded charges against the plaintiff, ho 
should bo ordered to pay all the costs of the 
plaintiff. Bapuji v. Sorabji, 7 Irid. Gas. 

Da VAR, J. 

licjercnces : — (n) 1 F. and P. 578 ; !• p. and 
F. 584, relied upon, (h) 1 F. .yid F. 578 ; 1 F. 
and F. .581, relied upon, (c) 9 I*. I). 28; 55 
L..r.P. 58;50 D J. IGO ; 82 W.R. 221, relied 
upon. 

(15-a) Will — Bequest in favour of Die Collect- 
or of a District — Whether bequest in favour 
of (hvcrnvient Collector'* nieaniiifjof — 
Leqntee — Benefieianj— Trustee-- Lost Wil} 
— Will traced to the testator*^ posse.ssion — 
Not coming forth at his death —Presumptimi 
— llevoca lion — Kvidence — Declnra t inns of 
testator that he had revoked the Will not 
admissible — Probate uml Administration 
Act. (V of I8SI), Ss. :il ami 41 —^Legatee in- 
terested only in a intrlioa of the testator* s pro- 
perty— Grant of the letters of administra- 
tion for the whole property -Court Fees Act 
(VII of mo), S. IV (T) (1)— Court-fee 
not paid -ApplioalUm can be heard. 

S. 19 fl) (1) of the Court Fees Act is no bar 
to the hearing of an application for the grant 
of probate or Idotors of administration, if pro- 
per Court-foe has not If the peti- 

tioner undertakes to pay such Ccurt-fecs as 
may be found duo il nis application is accepted, 
the Court will hear the application. 

A Will provided : “ The executrix will pay 

out of my estate into the hands of the Collect- 
or of Lucknow Government promissory note of 
the value of Rs. 1,00,000. The said Collector 
will realise for ever and anon the iniorcst on 
those notes will establish an educational insti- 
tution or school in my Lalta Prasada walla 

house and pay out of the interest monthly 

for the expenses ^thereof,... will pay out of the 

balance monthly for the expenses of... two 

shivalayas If it is considered necessary .to 

modify in any way these expenso.s, the said 
Oolloctor wiU'do so The said educational 
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institution shall be named — school. The Collect- 
or B*iiMl have full power in the management and 
working of tbc said suhooU For the purpose of 
building:! house .... for the school .... the execu- 
trix shall pay intl^ Unhands of the said Collect- 
or Rs. 2,500 out of my estate.’* 

Ileldt (1) that the provisions of the Will wem 
not vagi^ or indefinite, and that the bequest 
was in favour of n specified or definite person ; 

(2) that the bequest was not made in favour 
of Government but in favour of the “ Collector 
of Lucknow,” meaning the person who for the 
•time being hold the Office of the Deputy Com- 
missioufir of the Lucknow District ; 

(3) that, although the interest of the Deputy 
Confinissioner under the Will was not a benefi- 
cial interest bift merely that of a trustee, the 
administration of the whole or of any portion 
of the propi#ty could, notwithstanding S. 21 
of the Probate <!nd Administration Act, under 
S. 41 of the same Act, be granted to the Deputy 
•Conimit^ioner, in view of the safety of the estate 
and of the probability that it will be properly 

• administered ; 

(4) that if testator’s declarations, alleged to 

have been made by him at various times prior 
to his death, that he had revoked and destroyed 
^is Will, are not loyally admissible in evidence 
to prove yic actual fact of the de^^t ruction of the 
will (n ) ; • 

(5) that, although the general presumption 
of la\Y«is that, if a will is traced to the testator’s 
possession and is not forthcoming at the time 
of his death, it has been destroyed by him, this 
presumption does not arilio, un1c.ss there is evi- 
dence to satisfy the Court tha? it was not in| 
existence at his death. In all# such cases, the 
question to bo detcjji^ined before the raising of 
the presumption is, whether the Will was or was 
not in existence at the time of the testator’s 
death, and where it is found on evidence that, 
after the testator’s doai;£i, no bona fide search 
for the Will was made by an independent person, 
and the depositories of the deceased were shortly 
prior to and after his death accessible to the 
only person who was interested in destroying 
the Will, no such presumption arose (h). 
Deputy CommisBioiiep, Lucknow y. TeJ 
Kishen, 8 Ind. Gas. 6115. 

Evans, a.j.u., and Lijsdsay, o.a.i.o. 

References :* — {a) 2 Sw. and Tr. 320 ; 31 L.J. 
]^. 10 ; 8 Jur. (N.S. 440); 6 L.T. 457 and (1873) 3 
P. and D. 105 ; 29 L.T. 247 ; 42 L.J.P. 61, R, 
(b) 1 Moo. P.O. 299 at p. 308 ;*43 R.K. 83 ; 


mW^iConcluded). 

1 Pr. D. 154 ; 45 L.J.P. 49 ; 34 L.T. 372 ; 24 
W.R. 60; 112 R.R. 815; 8 Kl. and Bl. 876 ; 27 
L.J.Q.B. 173 ; 4 Jur. (N.S.) 16:3 ; 1 P. and D. 
371 ; 36 L.J.P. 78 ; 16 L.T. ^268 ; 15 W.R. 797; 
33 L-J.P.M. .and A.C. 141 ; 3 Sw. and Tr. 44? • 
10 Jur. (N.S.) 750 ; 10 L.T.* 751 ; -3 W. B. ’iBo ; 
(1900) L.B. App. Oas. (504 : 69 L.J. P.O. i4l ; 
31 0. 885 ; JO A. 8-2 ; .3 A.L J. 747 ; A.W.N. 
(1906), 295. li. 

(16) vPplication to set aside— Undue influ- 
ence — Burden of proof— Law applicable to. 
Sec Act X OF 1865 (SUCCESSION), No. 5. 
6 L.B.R. 141. 

(17) Suit for construction of — . Parties— If 
party bound. See RES .JUDICATA, No. 7, li 
C.L.J. 461. 

(IS) —made in Bombay — Property worthless 
than Rs. 1,000— Probate — Administrator-Gene- 
ral’s certificate. See ACT XXI OF 1870 (HINDU 
WlliUS), No. 2, 12 Bom. L.R. 471. 

(19) Oral will —Proof — Burden of proof. See 
HINDU LAW (SUCCESSION), No. 9, 6 Ind. Cas. 
210 . 

(20) Deed, construction of#- Will or sottle- 

incnt. See CONSTUUCTION ( DEEDS), No. 3, 
20 M.L.J. 519. • 

(21) — left by deceased — Suit against estate of 
deceased — Executor not made party to suit — 
Effect of decree. See DECUEE, No. 7, 6 Ind. 
Cas. 027. 

(221 — whether an alienation. See ClV. PUO. 
CODE (188*2), No. IC5, 7 A.L.J. 1176. 

(23) Suit by widow —Legatee made party — 
Subsequent grant of letters of adniinistration— 
Suit by legatee—Whethor Res judicata — Title 
under will when may be asserted. See Res 
JUDICATA, No. -JJ-a, 8 Ind. Cas. 29. 

(24) See Hindu Law (Wide). 

Withdrawal of suit. 

(1) Practice —Permisftioii to withdraw frojn 
suit^-Vuty of Court — Civil Pi'occdure Code 
{Act Vofim), O. JS^3, r. 1. • 

Permission to withdraw from a suit with 
liberty to bring a fresh one should not bo lightly 
granted# Before granting such permission, the 
Judge must* satisfy himself that there are for- 
mal defects by reason of which the suit must 
fail. Beshasher Das v. Abdul Jalll, 5 Ind. 
Cas. 546. 

KNOX and KAXAMAT HUSAlN, JJ. 

(«) Withdrawal of suitr-'Petiiimi viay be 
recalled before fivAl ordcr-^Res judicata — 
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Withdrawal of suit — {Coivoluded). , 

Judgment betioeen defendants — Res judicata 
between defemlanta —Evidence ^ admissi- 
bility of -■'Deposition— Opxmi tuniiy ofeross- 
€'J'ammniion-^Evide7ice Act (I of 1872), 

S. 33 -Hindu toidow— Reversioner. 

» 

A, plaintiff, who has filed an unconditional 
petition to withdraw the suit, is entitled to 
recall the petition and proceed with Ibo suit at 
any time before the final order is passjrd (a). 

Whore there was no judgment defining the 
real rights and obligations of the defendants 
inter sc, the principle of res judicata could have 
no application {b), 

A deposition is necessarily a partial repre- 
sentation of facts as to all persons who have no 
opportunity to bring out tho whole truth by 
cross-examination. Such deposition ought not 
to bo used against the party to his prejudice (c). 

Seynble : The principle of the rule of the 
English Law of Evidence by which, when there 
arc several remainders limited by one deed, a 
judgment for or against one of them is evidence 
for or against 6io next in succession, may 
justify the use, under S. 33 of the Indian Kvi- 
'dence Act, of a deposition in a suit brought 
against a Hindu widow, in a subsequent litiga- 
tion against her reversioner (d). Raj Kumari 
Debt Y. Nritya Kali Dahi, 7 Ind. Cas. 892. 

TilOOKERJKE and SlIARK-UD-l^IN, J.J. 

Refereiices 0 A.H.C.R. 00, Rel. {h) 3 

Hare 0*27 ; 15 L.J. Ch. I ll ; 11 B. 210 ; 31 C. 
P5 ; 5 C.L.J. oil ; 36 C. 193 ; 1 Ind. Cas. 913 ; 
5 C.L.J. 053, Rel. ic) 4 Camp. 401 at p. 412, 
Rcl. (d) 23 W.R. 42 at p. 43 ; 15 13.L K. 5, 
ajtprovcd. 

(2-n) Leave to withdraw when may be granted 
— Uovision. See ClV. PUO. CODE (1908), 
No. 132, 11 C.L..r. 45. 

(3) Order for withdrawal conditional — Condi- • 
tion not fulfilled — Fresh suit, if maintainable. 
Bee ClV. Pro. Code (1882), No. 129, 7 M.L.T. 
226. 

(4) Suit barred by limitation— -Right to 
withdraw suit with liberty to bring fresh suit. 
Set: CIV. Pro. Code (1882), No. 168, 7 M.L.T. 
223. 

(5) — When permissible. See CiV. PRO. 
CODE (1908), No. 133. 11 C.L.J. 512. 

(G) Law as to. Sec LIMITATION ACT (1908), 
No. 11, 6 Ind.'Cas. 700.* 


Witness. 

(1) Evidence — Witness, ntm-appearance of, 

before appellate Court for further cross- 
exammation -N\i adverse infet'ence can be 
drawn. . 

< f 

In a suit on a pro-note,'' the defence wa.s a 
denial of execution, and alibi on tho date of 
tfie pro- note. The first Court decreed the suit, 
relying on the evidence of tho plaintiff and 
two attesting witnesses. One of the attesting 
witnesses did not appear when summoned to 
appear in tho District Court. 

Held that, as tho witness had already been 
cross-examined and discharged in the first Court, ' 
nothing adverse to tho truth of his testimony 
can be inferred, merely because ho failed to 
attend for fresh cross-examination, as there 
might have been quite innoecnt*^ro.isons for his 
non-appearance. Muthayya Pillai v. Yelu- 
sami. 7 M.L.T. 39 = 5 Ind. Cas. 61V. 

MUNRO and Ardur Ratttm, J.T. 

(2) Process for loitncsses before coimnenrement 
of hearing — Sum^nons, disobedience of — 
Warrant, ajtplicalion for — Laches of party, 
condonation of —Professional » loif nesses, 
ei’aminatiim of -Adjournment, 

After numerous postponements a suit was 
ordered on the 20t.h Doccrubpr 1904 to bo hearij. 
on tho 1st February 1905, and summoiises were 
directed to bo issued to the plaintiff’s witnesses 
ineliiding defendant No. 2. This was not duly 
served and on the February, plaintiff applied 
for postponement and /rosh summons. This 
was granted and the case postponed till tho 
23rd March. I’rocoss foes were duly filed and 
the summons strved, but the defo*ridant No. 2 
■'did not appear. ^Plaintiff thereupon applied for 
a warrant which was refused and the hearing 

_ f. > 

commenced : 

Held, there was no aches on the part of tho 
plaintiff, and even if there had been any prior 
to the *20Lh December 904, it was condoned. 
Ho was therefore entitled to tho warrant prayed 
for. 

Every Court, is bound to render all reason- 
able assistance to a party to enforce the 
attendance of his witnesses. 

A party is entitled, at any stage of tho case 
before hearing, to apply for a summons to cite 
witnesses, without* reference to the number of 
such applications ho may have previously made, 
and it is the duty of tho Court to comply withk- 
such application, if any time bo loft before tho 
hearing of the cause (6). 
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Witness — (Concluded ) . 

• A reasonable latitude should always be given 
for the convenience of professional naen who 
have their ow'n duties to attend to and cannot 
dance nttendary^e aU day on the chance of being 
called as witncsstfC. Tara Chand Samanta 
V. Chandra Sekhar Mookerjeei 11 C.L.J. 29 
=-6 Ind. Cas. 184. • 

Me»OKEllJBE and HOLMWOOD, J.T. 

References (a) 6 W.R. 14, F. (b) 11 W.R. 
418 ; 15 W.R. 447 ; 9 W.R. 530 ; 9 W.R. 489. 
F. 

^ (3) — dying after examin:itioii-in-ch'ef, but 

before, cross-cxamiiiatioii — AdrnissibiJity of 
evidence. See EVIDENCE ACT, No. 5, 7 M. 
L.Tk 41. 

(4) Additio^ial sum *‘ allowed ” to defray 
additional expense of — Transmission of “ bill ” 
to anothej; Court “ ordered,” whether con- 
stitutes order for payment executable by attach- 
ment and sale— Refusal by Court to execute 
order transmitted — Revision. Eco CIV. PltO. 
CODE ^1882),, No. 77, 7 M.L.T. 76. 

(5) Signature on document as — Knowledge of 
contents -•Effect. See ESTOPPEL, No. 1, 7 A. 
L.J.GG4. 

• 

(G) — of high social position — Ignoring bis 
testimony — Revision. See Ac:T JX OF 1887 
•(Phovi^’cial smXll Cause couets). No. 8. 
89 P. W.R. 1910. • 

(7) Parties to suit — Failure to examine 
themselves as witnesses— Presumption. See 
Parties, No. 2, 15 »J.C.C,R. 125. 

(8) Private arbritration — Securing attendance 

of — Procediyc. See CA^IL P^O. CODE (1882), 
No. 206, 7 Ind. Cas. 333. • 

( 9 ) Power of Court to refrffee to issue sum- 
mons — Fixatia**^ limit of time for cross- 
examination. See ClV. Pu6. Code (1908), 
No. 70-.'!, 8 Ind. Cas. 418. 

Worship. » • 

(1) Nature of right of entry into a temple 
for. See ClV. PRO. CODE (1882), No. 3, 

5 Ind. Cas. 57. 

(2) Suit to enforce right of, in a temple — 
Jurisdiction. See CiV. PRO. CODE (1882), 
No. 91, 5 Ind. Cas. 76. 


Wsitten statement. 

(1) Defamatory matter in — Privilege. See 
Defamation, No. 3, 7 ind. Cas. 803. 

Wrong doer. • 

(1) Doctrine of — Constructive possession 
applicable to. See AdiPbrse I’OSSEffWON, 
No. 3, 6 Ind. Cas. 359. 

(2) See Tort. 

Zemindar. * 

(1) Zami Ildar and frovornment — Relative 
position of — With regard to*tho duty to main- 
tain irrigation works. See WATER, No. 1, 7 
M.L.T. 397. 

Zamindari Salami. 

( 1 ) Sec Adwars, No. 1 , 7 Ind. Cas. 760. 
Zati Zarurat. 

Amount paid for, when allowable. See 
Customs (Punjap—Alienation), No. 7, 39 
P.W.R. 1910. 

Zurpeshgi lease. 

( 1 ) Civil Procedure Code {Act XIV of ISSSI), 

S- Promneial Small Cause Courts 

Act {IX of 1887), Sell, flr, Art. lOSmall 
Ctuue Zurpeshgi lease — Covenant 

that the lessee would recover money tn 
case of failure to deliver possession — Pos- 
session7tot given — Stiit for recovery of money 
7wt one for specific perfomiance. 

A zurpeshgi lease contained a provision 
towards the end of it that ” If the lessee does not 
get possession of the land, ho will be entitled 
to recover possession by suit, or to recover the 
money advanced with interest at the rate of 
Rs. 1-6 per mensem personally from the execut- 
ants and from their property of every descrip- 
tion.” Possession was not delivered. The lessee 
sued to recover the money which was less than 
Rs. 600. Held, that the suit could not be hold to 
be suit for specific petformance, and that, the 
suit being a Small Cause suit, no second appeal 
lay in the case. Ram Saran v. Dallp Singh, 

G Ind. Cas. 704. • 

karamat Husain, j. 

(2) Intention to keep alive the prior mort- 
gage— Effect of executing a. See MORTGAGE 
(GENERAB), No. 31, 7 A.L.J. 984, 
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Act XY of 1856 (Hindu Widow Re-marriage). 

(1) Re-married Hindti widow — Right to sue- 
' ceed to lineal descendants of first husband — 
Whether exists — Landlord allowing her to 
becohie tenant — Jler right — Future devolu- 
tion starting from her, 

% 

A Hindu wi^ow who marries again, in a 
case to which the Hindu Widows* Be-mnrriage 
Act, 1856, ;y)plio8, is not only divested of all 
land already inherited by her from her deceased 
husband or any of his lineal successors, but 
also becomes thereafter incapable of inherit- 
ing any Jropertj which, but for such re-marri- 
ago, she would have inherited from a lineal 
successor (saj*, the son), of her former husband 
(a). 

Whore a ro-married Hindu widow was allow- 
ed by a landlord to become an occupancy tenant, 
after the death of hdr son by the first husband, 
heAd, that she became a tojaant in her own 
right as an original holder, and the farther 
devolution of the tenure must be reckoned 
from Ifhr. Basorey v. Baflabhdass, 6 N.L. 

R. 171. 

Stanyon, a.j.c. • 

References -(a) 32 B. 20 ; 2^ M. 425, Diss, 

Act IV of 1869 (Divorce). * 

(1) Ss. and 4.5 — DusohUion of 

marriage — Pendency of the matter before 
nigh Court under 5. 17 — Reco-nciliatum 
between husband anA wife — Joint petition 
of parties for cancellation of decree for dis- 
solution— Power of High Court to rescind 
District CourVs aider. 

After a decree for dissolution of marriage was 
passed by the District Court under S. 14, Di- 
vorce Act, and while the matter was pending 
before the High Court for confirmation under 

S. 17, the husband and wife^ut in a petition 

praying the High Court to rescind the District 
Court’s order for dissolution, on the ground 
that they had become reconciled and wished 
to live together. • 


Aek lY ofM869 (DlYorce) — (Concluded). 

Held, that the High Court Ipid power, under 
the circumstances, to rescind the District Court's 
order under S. 17 of the Divorce Act. 

Fir White, C, There is nothing in the 
Divorce Act which justifies a distinction be- 
tween the two sections (16 and 17) with reference 
to Lho power of the Court to rescind the decree 
miidc in the first instance, when the parties 
have resumed the relations of husband and 
wife since that decree was passed and before it 
has been confirmed or made absolute. William 
Dare v. Mrs. Belle Donna, 8 Ind. Cas. 684. 
White, c. j., and Krishnaswami Iyer 
and AYtiINO, JJ. . 

References 10 A. 659 ; 30 L.J. P & M 199; 
32 W. R. 864 ; 1893, p. 290 ; 63 L. J. P. 28 ;• 
L R. 634, R, 

Act X Yin of 1879 (Legal Praotitioners) . 

(1) Ss, 13, Ji —MadrasHighCourt rules, r. 27 
— Pleader entering into trade without notice 
to High Court — A sei’ies of money-lending 
transactions on usurious terms — Miscon- 
duct. 

A pleader was found to have had nearly a 
hundred money-lending transactions in his 
own name and in that of his minor son. It was 
found that the transactions in the son's name 
were only a shield or screen and that they were 
really transactions by himself. The transac- 
tions were all of an usurious nature : 

* Held, (1) that the pleader had violated r. 27 
of the High Court Rules under tlie Legal 
Practitioners Act and was guilty of professional 
misconducts 

(2) that the High Court had jurisdiction to 
deal with tho*pleader under the Legal Practi- 
tioners Act. Kunmetta Chinnarappa v. Kona 
Thimma Reddi, 8 Ind. Cas. 677. 

WHITE, C.J., and KRISHNASAWMI Iyeb 
and AYLING, JO. 

References 20 M.L.J. ^00; 1 M.W.N. 
163 ; 8 M.L.T. 22 ; 6 Ind. Cas. 318, R. 
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Act X of 1897 (General Glanaei). 


lot y of 1881 (Probate and Administration). 

(1) Ss. 21, 41 — Legatee interested in only a 
portion of testator's property — (Irani of letters 
of administration for the whole property. Bee 

„^1LL, No. 16-rt, 8 Ind. Ca«. 695, 

(2) S. 60 — Probate Court if can compel 
executor to produce funds in Court — Imposition 
of fine for disobedience — Tjcgality. See. 
Probate, No. 7, 12 C.L.j! 602. 

Aot XXYI of 1881 (Neg. Instruments). 

(1) B. 4— Unconditional promise to pay — 
Specified person — Effect— Intention to make 
pro-note not necessary. See PROMISSORY 
NOTE, No. 7, 8 Ind. Cas. 362. 

(2) S. 118 — Consideration not proved — Pre- 
sumption as to consideration in revision. See 
Promissory note, No. 6-^, 8 M.L.T. 463. 

Aot IX of 1887 (Provl. 8. C. Courts). 

(1) Art. 31— Ejectment decree— Claim for 
mesne profits after decree — Form of action — 
Damages for trespass — Limitation. See MESNE 
PROFITS, No. 4/ Bind. Cas. 102. 

,Aot XII of 1887 (Bengal Civil CourU). 

(1) S. 18, ML Seq — Amount when exceeds 
Cou r t ’ s pccuni ary j ur isd ict i o n — Course to follow , 
Bee MESNE Profits, No. 6, 8 Ind. Cas. 34. 

Act yil of 1889 (Succession Certifloate). 

(1) S.7 — “ Stonmary enquiry," meaning of — 
Procedure where questions of law or fa/it 
are intricate — Prima facie title to be deter- 
mined in case of intrticacy. 

Under S. 7 of the Succession Certificate Act, 
when a Court, considering that the pleadings 
of the parties are contentious and are such as 
will necessitate a prolonged enquiry into intri- 
cate questions of law or fact, decides summarily 
as to who is prifna facie entitled to the 
certificate, the Court need not frame issues on, 
such questions or record evidence thereon. The 
^'summary enquiry" oontcmplatod by the section 
means a short enquiry leading up to and 
resulting in a rapid decision, in cofitrast with 
the lengthy investigation required for the 
more tardy determination of a regular suit. 
The nature of the enquiry must depend on the 
circumstances of each case. Chunnl Lai v. 
Gylab Chand, 8 Ind. (las. 730. 

Lindsay, a. j.c. 

Beferences B. 628 ; 3 Bom. L.R. 795, 

B. 


(1) S. 6— Aot enforced some months aftey ito 
passing — Efioct — Construction of Limitation 
Act. See LiUITATION AOT (1908), No. 24, 
8 Ind. Caa. 648. ^ , 

(1-a) S. 6, ScK J, ArL 164 — Ex parte decree 
f — Setting aside-- Minority — New or old 

Act applicable — General Clauses Act (X of 
1897) t S, 6--Interpretation of stdtute—Act 
enforced some months after its passing—^ 
Effect. 

An ex-parte decree was passed on the 4th of 
September 1894. The third Defendant, then q 
minor, said that he attained majority on the 
16th of January 1909, applied on the 25th of 
January to set aside the ex-parte decree; , The 
new Limitation Act came into/orco on the let 
of January 1909 : Held, that the application to 
set aside the ex parte decree was^goveriitd by 
the new Act, and as Art. 164 gives only thirty 
days from the date of the decree, the applicatiun 
was barred. 

< 

S. 6 of the new Limitation Act avails only 
as regards suits and applications for execution' 
and does not apply to other applicAttiohs. 

As the legislature has deliberately modified 
S. 7 of the old Aot so as to confine the operation 
of disability to suits and applications lor the 
execution of decrees, it will be sVe^ainst all 
principles of intoiTpretatioti to allow minority to 
operate as a ground of disability in cases so de- 
liberately excluded, on other general principles. 
S. 6 of the (Icneral Chouses Act and Ss. 3 and 
30 and Art. 164 of the Limitation Act clearly 
indicate that the inAcntiou of the legislature 
is that the tiew Act applies. 'The right lo 
apply to set ^ aside an ex-par te decree, 
assuming it is a right, is^ acquired under the 
Code of Civil ProccdureJ'^a not under the 
Limitation Act. 

The Limitation Act merely limits the period 
within which the riglfb given by the Procedure 
Code may be exoLcised. There is no hardship 
in applying the new limitation Act, as the 
same, though passed in August 1908, only 
came into force nearly five months later on the 
first of January 1909, and thus gave ample 
notice to all who would be seriously affected by 
the change in the law to seek their remedy 
under the old law* before the new Act came into 
operation. Chidambaram Che tty y. Karup 
pan Chetty, 8 Ind. Cas. 648. 

ABDUR RAHIM and KBIBHNASWAMI 
AlYAB, JJ. 
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JLet II of 1902 (Cantoamentt Hoate Acoommo- 
datioo). 

(1) 8. lO^Befuaal to repair by ovmer-^TenanVs 
remedy — Applicability^ of 8, 108, Transfer 
of Property ^ct^Jlepairs by tenanta^-^Ju- 
risdiction of Civitf Courts to enquire as to 
necessity and cost of repairs — Absence of^ 
Finding as to necessity and cost by Canton^ 
vienttauthority — 5. 70, Contract Act 

B and others were occupying D*8 house by 
reason of its having been allotted to their 
department by the Cantonment authority under 
the Cantonments (House Accommodation) A.ot. 
D refused to execute the necessary repairs to the 
house. * 

Held, that the remedy of the occupants, on 
Buch'refusal, was under S. 19 et seq of Act II 
of 1902, and that it was not open to them to 
abandon their remedy under the House Ac- 
oommodatioa Act and to act as if they were 
lessees under a private contract with the land- 
lord. 

. S. 108, Transfer of Property Act, will not 
apply, because* their relations inter se have 
• been settled by Act 11 of 1903, which, being a 
Special Act,«ousta the jurisdiction of the general 
law. , 

The Civil Courts cannot decide whether the 
-owner was bound to execute the repairs execu- 
ted by the tenants and cannot decide the cost 
“ of these repairs. 

But a finding on these points by the Can- 
tonment authority would enable the Civil 
CourtfPto decide whether, hnder S. 70, Con- 
tract Act, money paid Uy the tenants for repairs 
should or should not be deducted from the sum 
claimed for (cnt due. 'Mrs. C^J. DaYies Y* 
Lieut. Brock Smith, 103 P.R. 1910 (Civ.). 

Retd, c. j. and Robeutaon, j. 

Act 111 of 1907<ri't»Yl. Insolvency). 

(1) S. 6, sub’S, 3 ami S. IS^Debtor' s petition 
— Grounds of refusal — Right to present 
when exists. 

The only ground recognized by S. 16, Pro- 
vincial Insolvency Act, 1907, on which a 
debtor’s application can be refused, is that the 
■Court is not satisfied with the proof of the 
right to present the petition ; and his right to 
present the petition depends on his being able 
to show the existence of one of the three alter- 
native conditions proscribed by sub-S. S of 8. 6 
of the Act. Daalat y. Sahebial, 6 N.L.B. 146. 
SKINNEBf, A.J.C. 

' Reference (1901) 2 K.B. 89, Not AppU 
’ (2) 8. 16, cl. 6 and 8s. 86, d6 (2) and (6)— 
8.36 govemedby 8^16, cU 6^*Two years'^ 


Act VI of 1907 (ProYl. Intolvenoy)— (Ckl.). 

Calculation from date of presentation of insoU 
vency petition — Refusal to act under 8. 86 
— Not appealable under 8. 46 {$)--^AppeaU 
ability under 8. 46, cl. (3) — Transfer made 
less than two years before petition — TVa**' 
feree not party to , insolvency proceedings — 
Potoer of Court to interfere. * 

S. 16, ol. 6, Provincial Insolvency Act, 1907, 
is applicable to S. SB of the said Act, and the , 
two years mentioned in S. 86 mean the two 
years before the date of the presentation of the 
insolvency petition. 

It is doubtful whether a refusal to act under 
8. 36 can be called an order under 8* 86, within 
the meaning of 8. 46 (2). The order, there- 
fore, is not appealable as a matter of right, but 
may be appealed against under 8. 46, ol. 3. 

A transfer made less than two years before the 
insolvency petition, prima facie, comes within 
the purview of S. 86, and there is no warrant 
for the view that, because l^ie transferee is not 
a party to the insolvency proceedings, the Court 
should not enquire whether the transfer is one 
which should be avoided or annulled or not, or 
that the creditors should be referred to a suit 
for a declaration that the transfer is not bind- 
ing upon them. Bhagwant y. Manlm Khan/ 
6 N.L.R. 146. 

BATTEN, O.J.C, 

Reference (1901) 2 K.B. 39, R. 

Contract Act. 

(1) S. 70. See Act II OP 1902, (CANTON- 
MENTS HOUSE ACCOMMODATION), No. 1, 10.2 
P.R. 1910 (Civil). 

High Court Rules (Uadras). 

(1) R. 27— Violation by pleader. See ACT 
XVIII OP 1879 (Legal Practitioners), 
No. 1, 8 Ind. Cas. 677. 

Landlord and tenant. 

(1) Be ’married Hindu widow allowed to be- 
come tenant — Right as original owner rFrosh 
stock of devolution. See ACT XV OP 1866 
(Hindu Widow Rb-marriagb),^ No. i, 6 
N.L.R. 171. 

Pleader. 

—entering into trade without notice to High 
Court — Money lending on usurious terms — 
Professionaf misconduct. See ACT XVIII OF 
1879 (Legal Practitioners), No. i, 8 ind. 
Gas. 677. 

Transfer of Property Act. 

(1) 8. 108. See Act II OF 1902 (CANTON- 
MENTS HOUSE accommodation), No. 1, 108 
P.R. 1910 (Civ.)* 
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SECTION II— CIYIE— 1910. 

Accidents? 

liiabiliby for accidents to school ohildron under Enpriish Tjaw. 12 Bom. L.R.J. 92. 

Liability under Workman's Compensation Act for accidents to employ ees'— Meaning of 
“accident.” 11 P.L.R. 41, 

Acknowledgment. 

* — by*a female holding limited estate — Effect upon reversioners — A comment on 32 A. 33. 

20 M.L.J. 184. 

Must an, of a debt bo addressed or communicated to the creditor?— An article by 
Mr. A. Viswanatha Aiyar. 20 M.L.J. 431. 

Act XY of 1836 (Hindu Widow Ro-Marriage). 

Custom ot re-marriage — Legal representative — Decree against re-married widow in respect of 
husband’s debt, validity of— A comment on 14 C.W.N. .S4G. 7 A.L.J. 06. 

Act XYIII of 1879 (Legal PraotitionerB). 

Ss. 1.3, 14~^lligh Court rules authorising each Divisional Bench to entertain applications 
• or references in connection with proceedings under — Observations upon 14 C.W.N. 276. 

14 G«W,N. ccci. 

Act YII of 1889 J Succession Gevtifloate). 

Scope of enquiry under — An article. 14 C.W.N. colxxviii. 

Act VIII of 1894 (Ti^riff). 

S. 10 -^Increase of duty —Effect of section. 14 C.W.N. oi. 

Act YlII of 1883 (Bengal Tenancy). 

Moaning of the term ‘ Raiyat.* 14 C.W.N. ceix. 

Act Yirof 1865 (Madra|). 

Power of Ciovcrninent to levy cess under — Effect of granting Inam— A comment on 32 M. 
456. 20 M.L.J. 59. 

Act II of 1901 (Agra Tenancy). 

Tenant right and Civil Court’s jurisdiction in the province of Agra — An article by Mr, Baba 
Lai. 7 .A Jvl- 211, 243. 

S. 201 — Meaning of “.shall presume” — A comment on 32 A. 427. 7 A.L.J. 27.3. 

Administration. 

Judicial control on — i^ffoct. 8 M.L.T. J. 91. 

Administrator-General and Official Trustee. 

Amalgamation of the offices of the — , in Bengal — Observations on the scheme, 14 C.W.N. 
cclxi. 

Adoption. 

Proof of adoption — Practice of each litigant causing his opponent to bo cited as a witness — A 
comment on .32 A. 104 (P.C.). 7 A.L J. 107. 

— alleged by plaintiff to have taken place 20 years before suit — Onus — Proof — Vital points re- 
quiring consideration in such a case — A comment on, 14 C.W.N. 285. 14 C.W.N. Ixxvii. 
Valuation of suit for setting aside — A comment on 14 C.W.N. eexvi. 14 C.W.N. ccxviii. 
Adverse possession. 

Acquisition of ownership by — . 7 M.L.T. J . 123. 
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Agent. 

The implied authority of agents. H M.L.T.J. 9. 

—See PUINCIPAL and AGENT. 

Agreement. 

Implied agreements expressly negatived — An article. 7 M.L.T.J. ^ 

r, r 

The law of the air, 8 M.L.T.J. 93 ; 11 P.L.R^ 5. 

American decisions. ^ 

Adv.'intagOh and disadvantages of referring to, in Indian Courts. 14 C.W.N. cclxix ; 3 M.L.T. • 

J. 68. 

Animals. 

Cruelty to— Observations upon the judicial statistics in England for 1908. 11 Cr. L.J. 971 ^ 

Anonymous monopolists. , 

Existence of proprietary rights in —A comment on the Yorkshire Relish case. 8 M.L.T.J. 
145. 

Appeal (General). r 

Partition suit — Appeal against preliminary decree — Pinal decree in the suit made before 
appeal was lodged - Correctness of prelimii^ary decree if may Ui cha’Iengetk without pre- 
ferring appeal against final decree — A comment on 36 C. 762. 20 M.L.J. 19. 

(second appeal). 

Piling of second appeals — Publication of list of appeals ready for hearing— Practice-* -Calcutta 
High Court Rules. 14 C.W.N. xli. * 

to Privjf Council. ' 

Observations on Mr, Justice Davar’s suggestion re: the establishment of a final Court of 
appeal in India to supersede the Judicial Committee. 7 M.L.T. 3. 

Assignee. 

— of a portion of a judgment-debt— Right of, to take proceedings in his own najjie against- 
tho judgraent-debtor — A comment on Forster v. Baker, 14 C.W.N. clxxxv. 

Assignment. 

—of decree— Recognition of— ElToct of — A comment on 33 M. 6«. 7 A. L.J. 111. 

Merger of claim in judgment —Assignability of claim— A comment da 14 C.W.N. 918. 14 C- 

W, N. cccii. 

Attachment. ^ * , 

—on unliquidated demands. 7 ^I.L.T. J. 93. 

Attorney. 

Right to disbar an, for misconduct towards the Court. 14 C.W.N. xliiiT^ 

Execution of deeds by joint attorneys. 7 M.L.T.J. 144. 

Aviation and wireless telegraphy. 

—as respects the maxims and principles of the common law— Right of owner of the soil. 12 
<13oiii. L*R.J. 123. 

Bankrupt. 

Change of business as affecting liability to bo made an involuntary bankrupt. 7 M.L.T.Jr 
129. 

Bankruptcy. 

Who may be a petitioning creditor in—. 7 M.L.T.J. 85. 

Bar and the young man. 

Duties of the— Ai? article by Mr. 8. Bonner of Texas. 11 Grim. L.J. 26. 

Bench. 

The independence of the Bench and extra-judicial duties. 11 P.L.R. 17. 
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Bengal Settled Estates Act, 1901. • 

Remarks on the working of the — , 14 C.W.N. ccxciv. 

Boycotts. 

Principles applicable in determining the lawfulness of a boycott by a li\bour union — An 
article by^Ir |A.G. Shepherd. 11 P.L.R. 25. 

Calcutta Improvement Bill. 

Observations on the — . 14 C.W.N. ceex. « 

Calcutta Ijlaidan. 

Bight of the Calcutta public to use the C<\lcutta maidan — Power of Oovermnont “ to sell and 
dispo.se ” of Crown property— A comment on iJavies v. Apear. 14 C.W.N. Ixx, 

Caste. • 

Question botwoon a caste and a sub-se tion of it — Jurisdiefion of Civil Court — A eoniinent on, 
34 B. 107. 7A.L.J. 273. 

Cestui Qne Trust.” 

Oflgin and History of the term. 8 M.L.T.J. 147. 

Christians. » 

Law of succession among Indian Christians. An article by Mr. J.A. S.ildanha. 12 Bom.L.R. 
J. 2^ 

The Indian Christian Marriage and Divorce Laws — Observations by Mr. J.A. S.ildanha. 12 
Bom.L.R. J. 113. 

City Givi>Gourt, Bombay 

J need for a city Civil Court for Bombay. 12 Born. L.R. J. U7. 

Civil liability. 

Principles ok— An address by Dr. S. C. Bancrji. 7 A.L.J. 91. 

C.P.C. (1882). 

• S. 43 'Meaning “in respect of a cause of action ” — Prior suit for posso.ssion of house — 
Subsequent suit for j^rrears of rent — A comment on 32 M. 330. 20 M.L.J. 13. 

S. 285— Kffect— A comment on 31 A. 527. 20 M.L.J, 60. 

Ss, 313, 315 — Judgment-Debtor having no saleable interest — Sale sot aside — Suit for refund 
of purchase money — Doctrine of caveat urnptor — Art. 62, Limitation Act (IH77)— A con- 
inont on 37 C. 67. 20 AI.L.J. 263. 

S. 157 -Mdoct of procxjfidings conducted against a minor represented by a married woman sis 
guardian nd litem — A coii^raont on 31 A. 572. 20 M.L.J. 62. 

Ss. 562, 27, 32 — Order of remand directing addition of parties — Preliminary point — Ijogality 
of order— comment on 37 C. 171. 20 M.L.J. 336. 

S. 572— Alisjoindcr — Whether section will cure the defect — A comment on 36 C. 7S0. 20 M. 

L. J. 20. 

Ss. 5S3, 244 — Sale in execution — Decroo-Jiolder’s posso-ssion as purchaser — Sale set aside — 
Restitution — Summary proceedings — A comment on 31 A. 551. 20 ^t.L. J. 61. 

S. 501— Construction of the word “ decree” — Appeal after remand and decision by* original 
Court — Appellate Court’s power to review its order of remand— A comment on 32 M. 
318. 20 M.L.J. 10. * 

Ss. 626, 629— Review, rejection of — Revision — Jurisdiction — A comment on 31 A. 610. 20 

M. L.J. 112. . • 

C.P.C. (1908). 

S. 115 — Order of Prosideniy S. C. Court application for revision — By whom triable — Nature 
of jurisdiction of High Court— A comment on 37 C. 714. 20 M.Lj^. 450. 

Clientage. 

The acquisition and retention of a— by Mr. F.J. Loesch. 11 Cr. L.J. 182. 
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Company. 

The evolution of the private oompany*— An article by Mr, Edward Manson. 7 M.L.T.J. 51. 
What is a ‘ company. * 8 M.L.T.J. 101. 

Gomppomlae. 

— behind solicitor’s back— A comment on Reynolda v. Reynolds. 7 Ikl L.T.J. 144. 
Co.:clliator. 

Certificate of — Dckhan Agriculturists Relief A^t — Difference between arbitration and conoi> 
nation— An article. 12 Bom. L.R. J. 99. 

Consideration. * 

Doctrine of —Scope and effect — Effect upon Stamp Act, 14 C.W.N. cxvii. 

Construotion of statutes. 

The proper limits of the beneficial interpretation of Statutes in India. 14 C.W.N. Ixxxvi. 

Contempt of Court. 

Notice of motion for committal— Personal service necessary — A comment on 33 B. 630. 7 A. 
L.J. S ; 20 M.Ij.J. 112. 

Contract. 

Capacity to contract, whether depends on the lex loci contractus ot the lex doinicili. 7M.Tj.T. 
J. 25. 

— in restraint of trade — English and Indian Law — An article. 7 M.L.T.J. 75. 

Impossible contract — Damages — A comment on Wilson v. Flanders. 7 M.L.T.J. 143. 

Time as essence of — Au article by Mr. J-N. Chaudhuri. B.L. 11 C.L.J. 71n. ‘ 

Incompetence to contract —Observations on an article by Sir H.H. Shepherd. 14 C.W.N. 
ccliv. ' 

Contract Act. 

Ss. 55, 64, 73, 74— Contract for sale— Deposit by vendee — Stipulation for forfeiture of deposit 
— Rescission of contract by vendor — Right of vendee to return of deposit — Distinction 
between “ p 0 n.alty” and “ damages A comment on 20 M.L.J. 230. 7 A.L. J,^ ICO. 

S. 178— Conversion — A comment on 12 Bom. L.R. 316. 7 A. L.J. 1G4. 

Converts. 

Application of Hindu law to property held by a convert at the lime of his conversion — An 
article. 20 M.L.J. 387. 

Marriage of Sudra with Native Christian girl re-convortod and married according to Hindu 
rites — Validity — Effect. A comment on 7 M-L.T. 17. 14 C.W.N. Ivii ; ^ M.L.T. 10. 

Status or position of, after ro-convorsion to their former faith. 7 M.L.T.J. 10. 

Co-owners. 

Use of property as between joint owners — An article by Mr. Ranjit sSiTiKa. 11 C.L.J. 7n, 
15n. 

Copyright. 

Revision of international copyright law, necessity for — , 8 M.L.T.ii. 100- 
— and) reciprocity. 8 M.L.T.J. 23. 

Corporations. 

— Purchasing shares of their own stock— Legality — A comment on Stavert v. McMillan (21 
O.L.R. 245). 11 P.L.R. 47. 

Costs. 

Agreements as to — Validity and effect. 8 M.L.T.J. 76. 

Councils Act. 

Observations on the Regulations framed under the new — . 7 M.L.T. 1, 9. 

Counsel. 

Limitations ofi the liberty of speech enjoyed by — • 44 C.W.N. cccxvii. 
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Coart. • 

Docs the Court make or interpret the law ? An article. 11 Crim. L. J. 68, 65. 

€ouFt.fee. 

Application for review affecting only portion of dccree-Court-fcc payable.# A comment on 
31A. 29A l^M.Ii.J. 400. 

Coupt-feoB Aet. * ** 

S. 7 (4) (c) id ) — Suit for partition and separate possosaion of joint family property — Ass'bss- 
laont of Court-fee— Jurisdiction — A comment on 33 B. 653. 20 M.L.J. 113 ; 7 A.L.J. 9 

Covenants. ^ * 

Punning of the burden of covenants with the land at law. 7 M.L.T.J . 86. 

Crop-out ting. 

— by claimants to land— Law as to — . 14 C.W.N. ccciii. 

CrosB-exkmination. 

The art of — An address delivered by Mr. E. E. B. Johnston. K.C. at Ontario. 11 Cr.L.J. 72. 
81. 

I Crown. 

The demise of the Crown —Effect on the rontinuance in service of the officers of the crown. 3 
M.L.T.J. 2. 

Crown lands. 

Right of the Calcutta public to uso the Calcutta maidan — Power of tTOvernment to “sell and 
dispose” of Crown property — A comment on Davies v. Apenr, 14 C.W.N, Ixx. 

fflamages. 

Broach of contract -Measure of— Equation between the legal instrument and the wrong 
suffered — A comment on Addis v. Uramoplwm Co, (1909 A.C. 4S8). 7 ^I.L.T. G. , 

Darkhast^rules. 

— Sind their legal aspect — An article by Mr. V. R. Ponnusami Aiycngar. 20 M.L.J. 1. 

JDebtor. 

— of the estate as personal representative of the decedent. 7 Af.L.T.J. 118. 

Debutter property. 

Power of Mohuiit to* alienate — Effect of permanent lease by him — A coinniont on 30 C 1003. 
20 M.L.J. 23. 

I 

Decisions. 

The authority of — . P.L.R. (1910) 1. 

Defamation. • 

The extension of defamatory actions. 8 M.L,T.J. 346. 

What amounts to fair comment — Amount of damages — Deportation— Presumption — A 
comment on Lai# Lajput Rai’s case. 14 C.W.N. 713 ; 14 C-W.N. cci. ccxi. 

Delivery. 

Sale of right to — A comment on 5 L.B.R. 144. 7 A.L.J. 108. 

Dismissal. 

Wrongful — Measure of damages — Manner of — . See DAMAGES. 

Easement. 

Document creating an —Registration — A comment on 31 A. 612. 20 M.L.J. 112. 

Analogy between cor tain ^restrictive covenants or contracts affecting land negative casements 
— An article by Mr. R.B* Mitchell. 20 M.L.J. 291. 

Eksements Act. 

Ss. 28, 33— What obstruction is actionable— A comment on 33 M. 327. 7 A.L.J. 272. 
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Encroachment. 

— 1)7 tfinant— Rights and obligations arising from — An article by Mr. G K. Dandekar, ^i.A., 
Lh.u. 12 Bom. L.R.J. 73. 

Evidence. 

Unregi.stcrt!(i lease —Admissibility in- -Conduct of parties — Collateral puiposo. A comment 
on 33 13.^)10. 7 A,L.J. H. 

Legal elleot of aii instrument as affected by the parol evidence rule. 7 M.L.T. 64. 
Adinission.s of party’s predecessor in title as evidence against him. 7 M.L.T.J. 130. 

Notes on the law of— Sir J. Walton, K.C- 11 Cr. L J. 17. 

Circumstantial evidence— An article. 11 Cr. L-J. 181. 

Written contracts and p.irol evidence — English and Indian Law. 8 M.L.T.J. 85. 

Evidence Act.' 

S. lOS — l*r(.sinnption as to death — Duty of Plaintiff — A comment on 37 C. 103. 20 M.L.J. 
258. 

Execution of decree. 

'rnic Icjril rcprcseritativc—Rival claimants — Kxccution of decree — A comment on 33 M. G. 
7 A.L.J. 112. 

When applicatnm for, to bo deemed as made ii) accordance with law — Fjxecution co.iditional 
on payment Court-fee — Effect — A comment on 12 Bom. L.U. 13. 7 A.L.J. 50. 

Execution sale. 

lOlToct of a sale held in execution of :% decree which has been satisfied and the satisfaction of 
wlucb has been certified to the Court— A comment on 37 C. 107. 20 M.L.J. 300. 
Executor. 

Kiglit of, to apply to the Court for advico under S. 31, Trusts Act— Remedies of, in case of 
doubt — A (Mimiucnt on 33 B. 120. lU M.L.J. 436. 

Exhibits. 

Observations on the present system of marking, in cases. 14 C.W.N. cxciii. 

Finance statute. 

Evasion of — A comment on AUorncy-Oeyienil v. Duke oj liic'hfnond and Gordon (1909 A.C* 
166). 7 M.Ti.T.J. 5. 

Full Bench Rulings. ' 

Value of — All article. 7 A.L.J. 123. 

Full Courts. 

Nature and constitution of Full Courts in Presidency Sina.l Cause Courts— An article. 12' 
Bom. L.R.J. 33. 

Goods. 

Sale -- b’or ward monthly deliveries of — Nature of contract — Principle and mode of assessing 
damages— A comment on 36 C. 617. 20 M.L.J. 16. 

Action for dispar.igoinent of goods— MaintainabUity, 8 M.L.T.J. 82. 

Good-will. 

Rights of the vendor of — . 7 M.L.T.J. 92. 

Handwriting. 

Value of the opinion of handwriting experts. 14 C.W.N. ccxciii, ccxcv. 

High Court (Calcutta). 

Ruli s regulating admis.sion into the High Court premises— Observations upon—. 14 C.W.N. 
eexxv. 

High Court of nations. 

The main features of the proposed — . 8 M.L.T- J, 42, 8.3. 

High Court Rules. 

Power to refer to a Pull Bench — A comment on 32 M. 306. 20 M.L.J. 16. 
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Hindu Law*— (General). • 

Priociplcs of interpretation and positive law — An article by Mr. P.N. Son. 11 C.D.J. 41n, 
49n, 57n. 

Doctrine of Nibandhas~A comment on 11 Horn. L.R. 352. 14 C.W.N. cxviii. 

Injunctions ii^HiJdu Law — ^limamsa School of interpretation and the Austinian School of 
jurisprudence — An article by Mr. T. Rajagopalachariar. 7 M.L.T.J. iiO. • 

Right to levy tolls— N I bandha—Jurisdictign. See TOLLS. ^ 

Hindu Ijaw cases decided in 1909— A Review. 14 C.W.N. colxii, cclxxi, cclxxx, cclxxxvii, 

• . ... 

ccxciv, ccexviii, cceii, cccxiii. • 

A study of the growth and development of Hindu LaV — A paper read by Mr. K. Srinivasa 
Aiy.ing.ir al the Madras Vakil’s gathering on 29th April, 1910. 7 M.L.T.J. 149, 

• See CONVKUT. 

(Adoption). 

Adoption of married person as affecting the status of his children horn behiro the adoption— A 

, comment on 33 JL G09. 20 M.L.J. 62. 

Law rclatiiy' to ilhitom adoption— An article by Mr.E.V.R. Sarnia. 8 M.L.T.J. 129. 

(Debts). 

Liability of a minor’s share in a Hindu tHiuily trading firm — A comment on 34 13. 72. 14 C. 
W. N. clxii. 

The theory of “ antnoodont debt ” — An article. 14 C.W.N. cxi. 

• DebVi due from father as .igont — Son’s liability — Misappropriation — A comment on 19 M.L.J. 
759. rA.L.J. 109. 

Kj.' parte doerre again.‘'t father and uncle — Sale in execution — Son’s right to jjiispute Son as 
defeijdant — c«)mnicnt on 31 A 599. 20 M.L..J. 110. 

Mitakshara^law —Son’s pmuf obligation to pay costs decreed against his father A comment • 
on 14 C.W.N. 7 A.L.J. 158. 

•» Joint family cariyiug on ance.stral trade — Liability of minor inoinber A comment on 34 
If, 72. 20 M.Ij.J. 1402 . 

(Impartible Estates). 

The theory of iiiipartibHity in Hindu Law — An article by IMr. S. Venkataebariar, JJ.A., M.L, 

• 12 Bom. L.H.J 47 . 

(Inheritance). 

Effect of illegiLimac}Pon — An article by Mr, S. Venkataebariar, It. A., M.Ij. 7 A.L.J, 99. 
Widow living with another man after husband’s death — Whether commits act of unchastity 
or vice — Her right to inherit. A coinmment on 7 A.L.J, 80. 14 C.W.N. Ixxxii. 

Mother’s sist'jr’s •son .ind maternal uncle’s .son — Preference — A comment on 20 M.L.J. 275. 

7 A.L.J. 162. 

(Joint family). 

Principle to be foll()\’ied in dealing with*ovidonce relating to the status of a family A com- 
ment on 31 A. 412. 19 M.L.J. 434. ^ 

Suits by managing moiiibers of joint Hindu family — Rules as to parties in sucli suits, etc., 

O. 30, C.P.C. (1908).— Effect— An article. 19 M.L.J. 455. 

Undivided member, if a necessary party to suit to recover money not duo to family -A com- 
ment on 32 M. 284. 20 M.L.J^. 16. ^ 

Liability of minor’s share in a Hindu family trading firm. 8 M.L.T.J. 25. 

Legal proceedings by or against managing members of Hindu families An article by 

Mr. 13. Sitaraina Row, B.A., B-L. 20 M.L.J. 323. 

• • 

(Maintenance). • 

Unchastity of widow — Right to m.aintenancc — ^A comment on 12 Bom.L.R^lOG. 14 C.WtN. 
clxxvii ; 7 A.L.J. 163 ; B M.L.T. 53. • 
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Hindu Law— (Marriage). 

Marria{{c of Budra with Native Christian girl reconverted^ and married according to Hindu 
rites — Validity — Effect. A comment on 7 M.L.T.J. 17. 14 C.W.N. Ivii ; 7 M.L.T. 10, 

Marriage expenses in a joint Hindu family — An article by Mr. T. Rajagopalachari'ir, M.A., 
B.L. 20 M.L.J. 491. , ^ 

(Partitioii.). 

Suit for partition — Coparcener’s right to an account of past transactions— A comment on 
82 M. 271. 20 M.L.J. 15. 

I 

(Re-union). ^ 

Partition — Re union — Presumption — A comment on 37 C. 703. 7 A.L.J. 271. 

(Self roquiBitiona). 

Right of son to father’s sclf-acquistion — Defects in the current mode of approaching questions 
on Hindu Law— A comment on 32 M. .377. 7 M.L.T- J. 17. 

(Stridhan) . 

Law of stridhan — Its evolution — An article by Mr. S. Venkatachariar, B.A., M.L. 12 «Bom. 
L.H.J.57. 

Partition between sons — Widow’s share — Stridhan — A comment on 32 A. 263. 14 C.W.N. 

ccliv. 8 M.L.T.J. 94. 

(Succession). 

Self-acquisition i)y father — Undivided and divided sons — Preference — k comment on 32 ^1. 
377. 20 M.L.J. 14. 

Order of succession among enumerated Bandhus— A comment on 20 M.L.J.R. 275. 20 M.L. 
J. 89. 

(Widow). 

Mitakshara — Gift by widow to daughter at Gowna or dviragaman corcmoncy — Rights of 
reversioner — A comment on 37 C. 1. 7 A.L.J 63. 

Power of widow to make gift to her daughter on the occasion of gouna ceremony — ^ comment 
on 37 C. 1. 20 M.L.J. 262. 

Alienation by widow with consent of roversioner.s — Effect — A comment on 31 B. 165- 20 M. 

L.J. 342. 

Hiring agreements and rates. 

Bill of sale— Hiring agreement — Distress for rates — Leg.ality. 8 M.L.T.J. 116. 

Idols. ,, ' • 

Gift for establishing an image and worshipping the Hindu deity — Applicability of doctrine in 
the Tagore case — A comment on 37 C. 128. 20 ^I.L.J. ’302. 

Indorser. 

Liability of an anomalous indorsor at common law and under *ho Negotiable instruments 
Law. 7 M.L.T.J. 117. 

Injunctions. * 

7n Hindu Law. See HINDU LAW (GenkuaLi). 7 M.L.T.J. 20. 

Inna of Court. 

Rcgultions of the, for admission of Indian students, observations on. 14 C.W.N, cxli. 

Insolvent. 

Death of a partner — Insolvency application by sur^^iving partners, if vests their rights and 
obligations in the Official Assignee — A comment on 32 M, 462. 20 M.L.J. 69. 

Interest. ^ 

Contract for— Effect of undue influence — Stipulations by way of penalty— luterforenoo of 
Court — An article by Mr. J. Phani. 7 A.L.J. 139, 171. ^ 

Rate of — Redrjction of rate if punctually paid — Not a penalty — A comment on 82 A. 448. 7 
A.D J. 273. . 
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iDterpretation. . 

^rinciplos of, and positive law— Their application to Hindu Law — An article by Mr. P. N. 
Sen. 11 C.L.J. 41n, 40n, 57n. 

Jains. 

Adoption of aiinajjried man amongst — A comment on, 14 C.W.N. 646, 14 C.W.N. clxxi. 

Joint liability. * ’ • 

Circumstances under which a. may exist— *A comment on 37 C. 559 — 20 M.L.J. 449. t 

Joint tortfeasors. 

—and contributors to injury— Their liability, 14 C.W.N^ ccxxvii. 

Judge. 

. When Judge^t should decline to act because of personal interest. 11 P.L.R. 21. 

Judgments. 

^ Length of modern judgments— Observations on The Kintj v. Earl of Crewe, 14 C.W .N . clxxxv, 

Judicipl and executive functions. 

Observations on the scheme for separation of— *14 C.W.N. cxxziii, cliv. 

• Judicial service. 

Pay an(^prospcct 3 of the Bengal provincl.^1, judicial service. 14 C.W.N. cxvii. 

Judicial statistics* 

Obbcrvations on the Civil, for 1908, 14 C.W.N. clxxvii. 

Judioialatenure. 

^ —in England— Remarks on, 8 M.L.T.J. 150. 

Land Acquisition. 

Valuation of land — Right of High Court to review the finding of the Special Judge in land 
acquisition cases — A comment on 14 C.W.N. 134 — 14 C.W.N, xlii. 

Landlord and tenant. 

Evict ’on by landlord — Suspension of rent — Diluvion — Re-formed land settled with stranger, 
if eviction — A comment on. 3G C. 850—20 M.L.J. 21. 

Denial of title in the written statement by tenant — Effect — A comment on 36 C* 927 20 
M.L.J. 23. 

Tenancy by suffcra.ice — Effect — Limitation — A comment on. 37 C. 671—20 M.L.J, 450. 
Appointment of Receiver in respect of property over which rent in arrears constitutes a first 
charge — Right of landlord to sue for rent against tenants — Receiver whether a necessary 
party — A comment on 14 C.W.N. 653 — 7 A-L.J. 156. 

Law. 

Dr. JohnsoT' and the law — An article, 14 C.W.N, 1. 

— and the lady — An address by Mr, F- G. Elcetwuod of the Vermont Bar, 7 M.L.T.J. 65. 
11 Cr. L.J. 30. 

Law as a profession — A speech by the Hon. Mr, P. S. Siviiswami Aiyar, Advocate-General 
of Madras, 8 M.1ui.T.J. 63. 

The sociological foundations of — An article by Mr. C. A. Ellwood, Professor of Sociology, 
University of Missouri, 11 Cr. L.J. 156. 

Law-member. 

Qualifications for the office of —Suggestions for removal of statutory restrictions —14 C. 
W.N. cclxxxvi. 

Law officer. 

Right of the Crown law officer to have a case adjourned on the ground that ho was in charge 
of another case representing the Crown— Duties of the Advocate-General — 14 C.W.N. 
Ixv. 

£aw Reporter, 

Law reports and Reporter3-*-Their utility and importance. 8 M.L.T^J. 134. 
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Law Reporting. 

.Observations on the mode of —An article by Mr. ll. Campbell, Bar-at-law, 12 Bom. LaB.J. 
8lb 

Lawyer. ' 

. The indispensable elements of a — . An article by Mr. JR. M. Riculfi, |S MiL.T.J. 27. 

c 

The lawyer’s words— Duties of lawyers in conducting cases — An article by Mr. A. S. Osborne, 

• 11 Cr. L.J. 135. 

Lease. * 

Liability of lessor who has covewanted to pay rates — A comment on Salaman v. Ilolford^ 
^909) 2 Ch.fil. r,02 H M.L.T.J. 83. 

Covenants against assigning or sublotting in a — Effect. 8 M.L.T.J. 72. 

Evidence -Inadmissibility — Unregistered letter varying the terms of lease— Payment of ron*G 
at reduced rate for some time- -Effect — A comment on, 37 C. 293 — 20 M.L.J. 392. 

Law of leasc.s in British India. 7 M.L.T.J. 99. ^ 

Legal Idealism. 

Standard of professional conduct — An article by Mr. C. F. Chambcrlainc. 11 Cr. L. J. 67. 

Legislation. * • 

Con.stitutional checks on — 14 C.W N. ceiii. 

Legislative Council, Bengal. ^ 

Observations ic: the new reforms and the constitution of the — , 14 C.W.N. alix. 

Liability. < , 

Principles of liability for interfering with trade, profession or, calling — An essay by Dr. S. C. 
Basak, 14 (J.W.N. cxlvii. 7 IM.L.T.J. 139. 

Libel. 

• i* 

— without intent — Whether intent is essential to — 14 C.W.N. cxxviii. 7 M.L.T.A 109. 

Quantimi of evidence necessary to sustain a pica of justification, to a civil action of libel or 
slander, charging plaintiff with a crime — An article. 8 M.L.T.J. 3. 

Limitation. , 

Law of, as applicable to defences — An article by Mr. S. Vaidyanatha Aiyar, H.A., B.Ij., 
12 Bom. L.R.J. 41, 8 M.L.T.J. 55. 

« • 

Limitation Act. 

S. 22 — Suit to cancel lease granted by a person rcprosentinl; plaintiff’s ost ito under the 
Encuml)ered Estates Act — Transfer by lessor of his righfs to an^.thor« vendente lite — 
Transferee brought on record — Limitation — A comment on 36 0. 675—20 M.L.J. 18. 

S. 22 -Transposition of parties— Amendment of the nature of claim — A comment on 34 B. 
91—20 M.L.J. 342. • ^ 

Arts. 120, 57, 62, 89 — Principal and agent— Accounts — Limitation — Liability of agent’s sons 
and grandsons — A comment on 31 A. 429 — 20 M.L.J. 24. 

Art. 134— Scope and application of article to purchase of absolute title or to mortgages or 
loa.sos —A comment on, 36 C. 1003 — 20 M.L.J. 23. 

Limitation Act, 1908. 

( * 

Art. 160-0. 21, r. 90, C.P.O. (1908), — Limitation for application to set a.sido sale in execu* 
tion of a decree — Observations on the hardship caused to litigants by the above provi- 
sions. 14 C.W.N. cxciii. * 

«■ 

LIb pendens. 

The doctrine of — meaning, principle and essentials of the doctrine — An article by Mr. J .N; 
Cha\jdri. ' 19 M.L.J. 370, 417. 
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Mahomedan Law (General). • 

Distiaction between Kharachipandao and piniuoncy — Contract to pay the allowance made 
between the parents of the couple — Effect— A comment upon U C.W.N. 865 — 14 C.W. 
N. eexlix. • 

(Divorce J • * 

Law relating to cRvorce in ]Musalman jurisprudence — An article by Mr. Venkatacharipr* 
U.A., M.L. 7 A.L.J. 1. 

(Wakf). 

InvalTdity of wahj by way of more family settlement — Necessity f^r legislation on the subject 
— LI C.W.N. exxv, * 

Mutwalli in health — Power to appoint successor in bis life-tinic— Limitation Act, Arts. 120» 
J24— A comment on 37 C. 263 — 20 M.Ii.J. 339. 

Performance of patihas — Whether a valid object of makf — A comment on 20 M.L..1, 254 — 
3 A.L J. 159. 

Alienation of wnkf property by a mutwalli — Effect of permission of the Cadi Mibsscqucntly 
• obtained — A comment on 37 C. 179 — 20 M.L.J. 336. 

Malabar Partition Biii. 

Observations on the — 8 M.L.T. 125. 

Malabar tarwad. 

Self-acquisitions of a member of a tarwad — Succession — A commment on 32 M. 351 — 20 
M.L.J. 14. 7 M.L.T.J. 29. 

Mallciouia prosecution. 

Commencement of prosecution, what amounts to —Suit for, when maintainable— A comment 
’ on 37 C. 358—20 .M.L.J. 398. 

Mandamus. 

Powers of ffigh Court to issue, and to direct erratic public bodies to act in accordanco with 
law — A comment on v. The Board of Kducation^ 14 C.W.N. clxxxvi. 

Market value. * 

f 

— as a measure of comptiisatioii — An article, 14 C.W.N, cclv. 8 IM.L.T.J. 95, 11 J*. 

L. H. 29. 

Marriage brocage contracts. 

Validity of — , 14 OW.N. ccci. 

Uefund of money paid under — A comment on 33 13. 411 — 19 ^I.L.J. 435. 

Medical men« 

Some aspects of the legal responsibility of — . A paper read by Mr. A. Jlougl.is Cockburn, 

M, D., 7 M.L.T.J. 15l». 

Mind. • • 

The legal habit of mind— .4 lecture by the lion. Sir. N.G. Chandavarkar, 11 Cr. L J. 21. 

Minerals. 

Eight to minerals ajTbetwcen lessoo and lesson — A comment on 37 C. 727 — 7 A.L.J. 271. 

Mining. 

Subsidence by minding — A comment on the English case Butterley Co. v. JTucknall 
Colliery Co,. (1909) 1 Ch. 37—8 M.L.T.J. 78. 

Mistake. 

Recovery of money paid in — Limitation, 7 M.L.T.J. 142. ^ 

Relief against, in contract — An article by Mr, V. Vcnkatachalam Aiyor, 19 M.L.J. 363. 

Mohant. 

Position of — A comment on 14 C.W.N. 889—14 C.W. N. ccliii. 

Money-lenders. 

History of the law relating t,o, in England and India, by Mr. T. B. Sen, 11 C.fi.J. 29n. 
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Mortgage (General). 

A.s.sumption of liability by mortgafjor’s transforce — An article 20 M.L. J. 53. . , 

Mortgagor’s right to an account for rents and profits— 7 M.Tj.T.J. 63. 

Kemodies of mortgagor and mortg igcc when the same person holds ^wo mortgages over the 
same property — An article. 20 M.L.J. 168. • 

Mortgage suit' by second mortgagee making first mortgagee party — Bight of first mortgagee 
to pay off mortgage-debt — A comment ou.37 C. 282 — 20 IM.L.J. 341. 

Municipality. ^ . 

Overstretching of pow'ar by local authorities— Court’s power of interference— A comment on 
33 IJ. 33 1- -19 M.L. J. 398. " 

Negligence. <, 

The law of imputed negligence— 7 M.L.T.J. 87. ^ 

Nervous shock. «. 

Whisthcr, is an accident entitling a workman to compensation under the Workman’s Compen- 
.sation Act in England, 8 M.L,T.J. 161. ' • 

Nuisances. 

Remedies for — 8 M.L.T.J. 99. 

Occupancy. ' ' 

Transfereo of share in occupancy holding— Right to sue for joint possession against the co- 
sharers of the transferor— A comment on 14 C.W.N. 779—14 C.W.N. ccxvii, ccxxvii. 
Occupancy right. ^ ' 

Acjiuisition of, by landlord — An article by Mr. B. Nandi, 11 C.L.J. In. , 

Oratory. 

— and the Lawyer — An article by Mr. E. Connor Hall, 11 Cr. L.J. 118. 

Partnership Land. 

Power of partner to deal with partnership property. 8 M.L.I’.J. 69, , 

.Perpetuity. ' 

The .struggle for a — An article by Mr. J«R. Rood. 7 M.L.T.J. 39. 

Petition of Right. 

Remedy by —Its nature and extent. 8 M.L.T.,7. 98. 

Pleader’s clerks. 

The training of — Necessity for the same. 7 M.L.T.J. 134. 

Positive Law. 

Principles of interpretation and—. Their application to’ Hindu Law— An article by 
Mr. P. N. Sen 11 C.L.J. 41n, 49n, 57n, (>5ii. 

Possessory title. 

“ Pos.session,” meaning of — Elements and nature of posscs.sion — Presumption from posses- 
sion — Effect of possession — An article by IMr. J.N. Ghaudhuri li.L. 7 A.L-J. 39. 

Pre-emption. 

—in the Province of Agra — Need for legislation - An article by Mr. T. B. Sapru, — 7 A.L.J. 17. 
Primitive society. 

Theory of— An article by Mr. A. P. Dube. 7 A.L.J. 71. 

Principal and agent. 

Cbeijuo presented at Governmeert treasury cashed and amount misappropriated by employees 
at the treasury — Liability of Government — A comment on 3(5 C. 647 — 20 M.L.J. 17. 
Liability of an unaisclosed principal — An article. 12 C.L.J. 51n, 69n. 

Privacy. • 

What iri’-asions of privacy are unlawful — An article by Mr. B. A. Rich. 8 M.L.T.J. 30. 
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Prlyy Council. 

The Judicial Committee of the — . An address by Mr. Justice Riddell at Missouri. 7 M.L.T* 
•• J. 141. 

Profession. • 

Interference with— •Principles of liability — See Ll ABILITY, • 

Promissory notes. ^ ^ 

Suits on— Observations on pro-note cases and suggested remedies — By Mr, T.V. Swaminathan,. 
8 M.L.T.J, 33. • 

Publle dtscussion. ^ 

Freedom of — An article. 12 O.L.J. In. 7n, lln, 17n, 21si, 8 M.L.T.J. 113, 

Purchaser for value without notice. 

• Rights of-. 8 M.L.T.J. 4. 

Ifallway. 

^ Railway Company — Breach of statutory duty — Railway passenger Putting an arm outside 

, on the window sill — Injury — Contributory negligence — A comment on 12 Bom. L.R. 73 
—7 A.L J. 60. 14 C.W.N. xciii. 

• Receiver. 

Applicabjjity of the law of limitation to claims against — A comment on 32 A. 61—20 M.L.J. 
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Title to accretions to land in possession of Receiver — A comment on 14 C.W.N. 681—7 A.L.J. 
157. 

Record of right%. 

• Erroneous entries in Record of rights and remedies — A comment on 14 C.W.N. 897—14 C. 
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Registration. • 

Recovery of money paid in rcspoct of transfer that fails for want of — A comment on 33 B. 
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Remedial justice. 
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Whether a co-sharcr landlord can sue for the rent of the tenure making his co-sharcra 
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Res judicata. * 

Principal and agent as * parties * in — 14 C.W.N. exx. 
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Restitution of conjugal rights. 
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Riparian rights. 
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Sale. 

Tho sale of gogds — Law governing such — An article hy Mr, P. Scarles. 7 M.L.T.J. 107. 

What is a sale of land — Ai article. 9 M.L.T.J. 73. 

Set-off. 
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Small Cause Courts (Presidency). 

Nature and constitution of Full Courts. 12 Bom. L.B.J. 33. 

Solicitor. 

Delivery of documents subject to a solicitor's lien — A comnfent on the case of “ Ro- 
Candcry.” 8 M.L.T.J. 80. • 

Specific performance. ^ 

The doctrine of mutuality in — 14 C.W.N. cii j 7 M.L.T.J. C2. 

Specific Relief Act. ^ , 

Sfi. 15, 17 — Agreement to sell by undivided Hindu father — Absence of son’s concurrence — • 
Suit for specific porforman<ib— A comment on 32 M, 320 — 20 M.L.J. 12. 

Stamp Act. 

Observations on the recent amendments in the — . 14 C.W.N. cix. 

Art 53 — Nature of receipts for sums exceeding Rs. 20 paid by a firm to their assistants to ^ 
meet petty expenses on the firm’s behalf — 14 C.W.N. cxvii. 

Art. 63 —Acknowledgment of receipt by assistant of a firm of money from its cashier ft^ pay- 
ment to creditors of the firm — Exemption from stamp duty. 14 C.W.I^ ceix. 

Stay of execution. 

Stay of sale — Sale in ignorance of the order— ^/alidity — A comment on 33 M.«74 — 7 A.L.J. 
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Subrogation. 

The equitable right of — 8 ^I.L.T.J. 10. « 

Extent to which subrogation can be claimed by one of several mortgagors who pays the 
entire mortgage money — A comment on 14 C W.N. 617 — 7 A.L.J. 165. * 

Person purchasing property from a minor paying off mortgage charged thereon — Right to 
subrogation — A comment on 32 A. 26 — 21 M.L.J. 181. * 

SucocBsion. 

Law of Succession among Indian Christians — An article by Mr. J. A.'Saldanh?^, 12 Bcfm, 
L.R.J. 25. 

Surety. 

The right of a, to file a bill quia tiviet, 7 M.L.T.J. 26. 
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Meaning of the word— Arguments from — By Mr. Edwin Boll, LL.B., 11 P.L.R. 33. 

Tolls. 
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Mr. R. Vembu Aiyar. 7^ M.L.T.J. 30, 33. 

Transfer of Property Act, 
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J. 272. 



APPENDIX. 


al6 

Transfer of Property Act~-(Coiicluded), • 

Ss, 87, 93— Court to which application should bo made for enlargement of time — A comment 
' on 31 A. 328—19 M.L.J. 401. 
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than 9 years — Rent payable by — 14 C.W.N cxxvii, cxxxiv. 
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Accomplice. ^ 

Evidonco of an — : A comment on the English case, Rex v. Mnsml, 14 C.W.N. ccci. 

>,# Confession of an, involving the guilt of his follow prisoner— Effect, 11 Cr.E.J. 1)0. 

^ Act XI Y of 1908 (Criminal Law Amendment). 

IJecessity for its continuance in the statute book — 14 C.W.N, cliii. 

BaiL 

Law relating to the granting of bail to accused persons tried under the Criminal Law Amend- 
mf'ut Act — A comment on 14 C.W.N. 512 and 516 --14 C.W.N. cxlv, cliii. 
Indeiilnification of criminal bail as a criminal conspiracy — An article. 11 P.L.R 51, 8 M. 
L.T.J. 96, 14 C.W.N. cclvi. 

’• Provisions of the Cr. P.C. as to bail, how far applicable to cases to which the provisions of 
part I of Act XIV of 1908 have boon applied — A comment on 37 C. 412 and 37 C. 439 — 

! , 20M.L.J. 44G., 

ConfeiBlon. * • 

Practice, of eliciting confessions by moans of dark methods called “ the third degree An 

article by ]\lr. ll. C. Spurr, 11 Cr. UJ. 114, 

• 

Conspiracy. 

Law of — Principles underlying the granting of sanctions under Cr. P. Code— A comment on 
’ Barlndra’acaso. C.W.N. cccxxv. 

Construction of Acts. « 

Principles govcri^ing the interpretation of Indian Statutes— Ss. 195, 476, Cr.P.C. — 
Construction aAd .scope — A comment on 14 C.W.N. 799. 14 C.W.N. ccxxv. 

Contempt of Court. 

^Notice of motion for comifiittal — Service of notice — Personal service necessary — A comment 
on 33 D. 63J, 20 M.L.J. 112, 7 A.L.J. 8. 

Crime. 

The punishment of, and the indeterminate sentence — An article, 11 Cr. L.J. 34. 

Criminal cases. 

Jurisdiction regarding disposal of property in. 7 M. L.T.J. 95. 

I 

Criminality. 

— and physical characteristics of the offender, relations between — An articict 14 C.W.N. 
ccxviii. , 

ft 

Criminal Law. 

Present day aspects of the English Criminal L.aw— A n article by Mr. F. Watt, Bar-at-law, 
London. 12 Bom. L.B.J. 1. 

The troubloVith the— An article by Mr, W, D. Foutko of the Indiana Bar, 11 Cr. L.J. 

1 . 

The essentials of crime — Malice — Criminal intention— Mens Rea — Attempts and overt acts, 
etc. — An article, 11 Or. L.J. 102, 113. 
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Grim. Pro. Code. 

I Vsiniliility cj insfirtiiiiK some provisions in the* — requiring pleaders to file stamped vakalat- 
narnas. 7 M.Tj.T.J. 4. « 

unondinK the — ncoossity for swearing one or more supplementary jurors at 
the trials, 14 G.W.N. eeci. ' ' • 

Srt. I‘i5, 17(1 — Power of District Magistrate to cancel bail bonds under S. 125 — 'Ajjomment 
on :17 C. 72. 20 M.D..T. 257. 

S. PJO (1) {f) -Jurisdiction of Magistrate to acton information transmitted to him in h.nbther 
public capacity— A comment on 37 C. 221. 20 M.L.J. 337. 

Ss. VJ5, 47(1 - Principles ' Inch should guide the Courts in taking action under — A comment 
on 37 C. 2*)'.). 20 330. 

S. 10(1 -Duties of lioc.il (lovernments in granting sanction with respect to offences rnenjioned 
ill A ctmiiiient on 37 C. 407. 20 M.Tj.J. 417. 

S, 250 -Warrant case —Accused pleading not guilty, if must ask to cross-i'xamine prosccufiAn . 
witnesses immediately — A comment on 37 O. 230. 20 M.Tj.J. 337. 

Ss.‘200, 1 IS, /):30— Combined effeet — Trial by jury — Trial with asse.ssors — Difference in pro 
ecduri' — Praetiee— A comment on 33 13. 423. 19 ^M.Tj.J, 405. 

S. 429 -Powers of third Judge when a case is referred to him — A comment on the Pallichitra 
case— 14 C.W.N. cclxxxv. 

CrlininalB. 

The classifioat'on of — An article by Mr. C. A. Ellwood. 11 Cr. L.J. 192. 

Criminal science. 

A lecture on— delivered by Prof. J, H. Wigmoro, to the Chicago liar Association, 7 'V.L.J, 

10 . 

Criminal statistics. 

■ -for England and Wales for 1008 — Observations on, 14 G.W.N. clxi, clxx. 

Defamation. 

Ahsoluto immunity in — an article, 11 Cr. L.J. 4. 

Words imputing criminal olfoneos — Punisbinent — A comment on Webbv ihnvcn^ (11 Q.13.D. 
009). 8 M.L.T.J. 1.51. 

Depositions. 

Noeessity for reading over depositions in the presence of the accused or his plc.ader — A coiji- 
nient on 30 C 955—20 M.L.J. 23. 

European British subject. 

Position of, in ^fysorc— See JUSTICE OF THE PEACE. 

Extradition. 

Sen FUCHTIVE OFFENOEltS ACT. 

Fair Comment. 

See Defamation. 

First OfTenders. 

Snggcstiims re : treatment of— and for amendment of S. 562, Grim. Pro. Code — An article by 
Mr. lliralal Chakravarti, IJ C.L.J. 19 n. 

Tjaw regarding treatment of— H Cr, L.J. 39 

Forgery. 

—by eras uyo— Ways of committing— Mcch.anical and chemical erasures- An article by 
Dr. »r. D. Ewell, 11 Cr. L.J. 102. 
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S *10 — Court’s power to exercise its discretion under — A comment on S! 1 lVarki ^*3 case. 14 
C.W.N. ccxxxiii, ccl. 8 M.L.T.J.i8« 99. 
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41abitual offendersK 
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Problem of«the — How to deal with them — An article. 14 C.W.N, cix. 
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• Statutory abolition of the defence of, in criminal cases. 11 Cr. L^J. 199. 
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- * jaw as to— . 8M.L.T.J.37. * 
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20 M.L.J. 242. 

Juvenile offenders. 

Metlifjds of dealing with chiWron offenders — 11 Cr. D.J. 41. 

The treatmefit of, in Jn dV — An article by Mr. Sirdar Madhav Rao V. Kibe Sahib, M.A. 

• , 11 Cr. Ti.J. 99. 
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— by the irking ^fagistrate— whether vitiates the trial. 14 C.W.N. ci. 
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, ■]*' article. 11 C.W.N. ccxviii. 
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20 M.L.J .395. 

Medical Jurisprudence. 

— with special rctereiice to criminals and the stigma of degeneration — Address delivered by 
Dr, C. G.,Dav'S at Chicago, 11 Cr. L,J. 49. 

Mukhtears. 

Right to practise in the mofussil Magistrate’s Courts— 14 C.W.N. ceixi. 
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Murder. 

■ “ Haemothymia ” or a prominent motive in— , An address read by Mr. T. Clayo Shaw before 
the ^lodico-legal Society of London, 7 M.L.T.J. C8, 

Newspapers (Incitement to offences) Act. 

Confiscfltio.'„ of press under — . — Defijiition of * Newspaper Confiscation when justifiable— 
A comment on the Pallichitra case — 14 C.W.N. cclxxxv. , 

Obscenity cases. 

Varieties of ‘criteria of guilt in — An article by Mr. Theodore Schroedar, 11 Or. L.J. 13C. 

Offences. 

Several offences on the same day — Trial and conviction, law as to, 8 M.L.T.J. 137, 11 Cr. L, 
J. 86. 
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Penal Code. 

ObsorvrttiociH on the Bill to amend the Indian— 7 M-L.T.J. 29. 

Ss. 211, 1H2 - Giving fulso information to Village Klagistrate about an alleged offence coming 
within S. 45, Grim. Pro. Code— Kffoct— A comment on 32 M. 258-^19 M.L.J. 468. 

Penkl law. 

Anglo-American philosophies of — U Or. Ij.J. 121, 143, 145. •'•m. 

PleaderB. 

Stamped vakalatnamas^bi Criminal cases,— ?pc Grim. Pro. Code. 

f 

PolBon. ^ 

Laying poison — Statutiory provisions re : — 11 Cr.’L.J. 31, 33, 

Police. 

Detention and confiscjitiou of property by the A comment on the English fC^sc," Gordon^ 

V. CViie/ Commisiioner o/ /Vj/ire, 14 C.W.N. cclxxxvi. • 

Police Act. f 

Ob.sorvations on the Calcutta and Suburban Police Act Amendment Bill --14 C.tV.N. 
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Police administration. 
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Police oflicerB. 

‘ Their powers of arrest — An article. 7 M.L.T. J. G5. 

Prerogative of Mercy. v.-iur 

Itomarlcs on the subject of the Royal — , 8 M.L.T.J. 143, 11 P.L.R. 13, 11 . 7 ..*93. 

Presa Act. d/ 

Observations on the new — 14 C.W.N. Ixxxi. ' , 

Prison reforms. • . 

Persona with fixed abodes who may be fined by, Criminal Courts— Time for payment of 
fines— Discontinuance of practice of immediate committal 017 . default. 14 C.W.N. 
ccliii. 

Public servants. 

Sanction for the prosecution of—. Scope of S. 197, Grim. Pro. Code— A comment on a Tra- 
vanooro case. 7 M.L.T.J. 131. 

Revision. 

Rejecting applications for, on the Criminal si^ merely for delay iii mnvjng ,.hc Coni*^ — Prac- 
tice of Calcutta High Court. 14 C.W.N. Ixxxv, 14 C.W.N. xciii. 
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— as a form of punishment for military offences— Observations on the now Ind.an Army Bill. 
14 C.W.N. cclxxxv. 








